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(O.  3)    Second  DeRverance, 

13  E.  X.  cap.  2.T70RJSAfUCH  as  lords  of  fees  diflraintng  ^nt^^  p^ 
S.  1.  P    their  tenants  for  fervlces  and  cuftoms  due  unto  JlJ^fcil-rJct 

them  are  many  times  grieved^  hecaufe  their  tenants  do  replevy  the  down,  that 
liiftrefs  hj  writ  tr  without  writy  >»'«»  at  ihc 

"*  '  common 

iaw  before  the  making  of  thit  ad.    t  Infi.  3^.     '       ■    The  mirror  without  caufe  doea  6ad  great 
€niU  with  thia  «d.    »  Inft.  339. 

• 

And  when  that  lords j  at  the  complaint  of  the  tenants^  do  conu  by  *SoiaZ>r«;fr 
attachment  into  the  county^  or  into  *  another  court j  having  power  to  ^f^"'"^^^^'* 
iolds  pleas  off  Withernam  and  do  avow  the  taking  good  and  lawful^  trice*,  ic, 
hy  reafon  that  the  tenants  difavotH)  to  hold  ought^  nor  do  claim  to  bold  may  have 
<my  tiinf  of  him  which  took  the  diftrefs^  and  avowed  it^  ho  that  dif  E^J5*^pi^t 
trained  is  amerced^  and  the  tenants  go  quit^  of  replevin* 

&e.  a  Inft. 
•f  De  vetif  Mamioi  of  a  forbidden  or  unjiift  taking,  and  ii  «•/  unitrjtwd  of  a  taking 


10  wrherjumi  for  thit  ia  a  juft,  and  no  forbidden  taking,    t  Xnfl.  ^9. 


7; 

rttard 


0  whom  punijhnunt  cannot  he  affgned  for  fuch  ♦  difavowing  hy  •That i« 
'd  if  the  county y  or  of  other  courts  having  no  record  j  Wtf/riof  th* 

OMirt  being  nocoart  conld  have  no  cooufance,  becaufe  it  concerned  freehold*    B  Inft.  339«> 

S.  2.   //  is  provided  and  ordained  from  henceforth^  That  where  See(W)pU 
fuch  lords  ♦  cannot  obtain  ju/lice  in  counties^  and  fuch  manner  of  courts  ^7^*1^ 
againjl  their  tenants  as  foon  as  they  Jhall  he  attached  at  the  fuit  of  i^  ever  a 
their  tenants^  a  writ  Jhall  be  granted  to  them  to  f  remtve  this  plea  good  caofe 
Before  the  Ju/liceSj  before  whom,  and  no  otherwere  [not  elfewhercy]  JJ/*^ j^J^® 
jufiice  may  be  mmftered  unto  fuch  lords.    And  the  cfufe  Jhall  be  put  inft:339.-« 
in  the  writ^  becaufe  fuch  a  man  dijlrained  in  bis  feeforfervices  and  +Noic,That 
cuftoms  U  him  dm.  '4T« 

yveU  removed  !me  B.R,at  into  C,  B,  wbidi  appeara  ^wice  the  fame  year.  Br.  ^teplevio,  pi.  67* 
«itct  9  U«  7.  lOi 

'■ .  The  writ  of  /om  /let  when  there  It  a  replevin  depending  by  writ  out  of  the  Chancery,  tho 
pla^iff  or  defendant  may  remove  the  plea  by  a  $  pone ;  and  it  the  plea  be  depending  in  tho 
COOBt^,  the  fiMMtifmiaj  rtmovt  the  fame  |  without  caufe^  but  the  defuidant  cannot  rehiovc  it  with- 
out canfie,  and  that  **  cauft  mnfl  be  pnl  in  the  end  of  the  tvrit.  And  if  it  be  npon  thia  ftatute,  tho 
words  1te»  fmfm  ffmdia\*  B.  ceptt  nveria  pr*di&*infHdofsQ  ff  nonfnttudhunlhv*  tt  fervitiit  me 
dtcitttrf  which  are  the  very  exprefa  words  of  the  ad.    a  Inft.  339.  X  S«  P.  And  »his  writ  \b 

itcA  out  4^  the  Cbaaoery..  F.  N.  B.  69.  <M) \  S.  P.  F.  N.  B.  69.  (M)  &.  70..(A)  and  that  the 

CMfe  flievii  hr  theilefeadant  mull  be  put  after  the  tefte  of  the  writ. F.  N.  B.  69.  (M)  in  the  new 

Aocet  there  (a)  £iyt»  That  the  poae  (mt  the  defendant* i  fuit )  was  pone  loquclam,  qu3»eft  in  com.* 
tuAiot.'  A.  &  B.  de  averuitpfiua  A.  capt.'  &c.  and  favt,  PraeFato  B.  where  it  Ihould  be  prsfit/ 
A.  Rolph  ciae  for  A.  the  pUintiff  ia  tbe  replcviny  and  frayed  dmnaiei^  be^wslc  oUicrwife  bt  baii 


90  remedy;  for  the  wne  h  ibatctble,  and  f«  held  the  Cmirt,  ban^  without  wimnt  i  ni  yet  St 
flull  DOC  be  retnuideaL  beaufe  both  are  the  king's  couru ;  and  a  nrw  p^ne  doea  not  lie  in  thti  cafe^ 
becaufe  the  plaint  Ihafl  ftand.  Martin,  Baker  and  Pafton  contra,  Thai  a  pone  or  recordare  U  onAv 
to  remove  the  plaint ;  fo  that  when  the  plaint  ia  removed,  the  pone  or  recordare  is  determineoi 
and  the  Court  tkiM  hold  plea  on  the  plaint,  and  not  on  the  writ  of  recordare;  fo  that  the  pledges 
firft  found  ftill  remain,  and  the  pone  or  recordare  (hall  never  abate ;  And  for  that  the  Court  in  this 
cafe  is  feifed  of  the  plaint,  bat  the  plaintiff  has  tio  day,  the  Court  (hall  make  a  fpecial  writ  to  the 
Iheriff,  to  warn  the  plaintiff  to  purfue  his  plaint.  £t  lie  fadum  fuit.  3  H.  6.  a.  a  plaint  is  well 
removed,  although  tne  pone  beara  date  before  the  plaint  entered.  1  R.  3.  4.  So  if  the  plaint  be 
removed  by  certiorari,  where  it  ought  to  be  pone  or  recordare.  See  7  E.  4.  23.  So  if  one  plaint 
is  removed  where  another  ought  to  have  been,  ibid,  or  where  there  is  a  variance  between  the  plaint 
•nd  the  writ.  6  E.  3. 55.  8  E.  3.  71.  See  13  E.  1.  Admeafurement,  17.  ■  **  But  if  the 
defendant  will  remove  the  plea  in  the  county  upon  a  replevin  fued  by  writ,  then  he  ought  to  put 
''  *Vk  evident  caufe  in  the  writ  after  the  teftc  of  the  writ.    F.  N.  B.  70.  (A) 

But  the  caufe  may  be  traverfable ;  for  that  both  are  the  king's  courts.  F«  ^.  B.  70.  (A)  in  the 
new  notes  there  (b) 

And  he  may  (hew  any  caufe  which  induces  any  favour  thai  the  (heriff  doth,  or  is  like  to  do  unt« 
the  plaintiff.    F.  N.  B.  7o.fA) 

And  if  a  replevin  be  (iied  by  writ  in  any  other  lord's  court  than  in  the  king's  court,  then  the 
plaint  cannot  be  removed  before  the  Juftices  by  the  plaintiff,  nor  by  the  defendant,  without  putting 
caufe  in  the  writ.    F.  N.  B.  70.  (A) 

^  If  the  plaint  be  removed  by  the  defendant  bv  pone,  at  the  day  in  bank  the  plaintiff  (hall  be  called 
on  a  aonfuit;  and  if  he  make  default,  a  return  (hall  be  awarded,  and  no  procefs;  but  if  the  plaintiff 
appears,  and  the  defendant  makes  default,  a  di(Uingas  (hall  iflfue,  and  after  that  proccfs  of  outlawry* 
But  if  the  plaint  be  removed  by  poneior  recordare  by  the  plaintiff,  there  if  he  makes  default  it  is  a 
nonfuity  if  the  defendant  pone  per  vad.  and  thereon  iffues  a  diftringai,  dec  and  fo  proccfs  of  out* 
lawry.    F«  N.  B.  70.  (A^  in  the  new  notes  there  (b)  [bis]  cites  at  H.  6.  50. 

When  the  plaint  is  in  tne  county,  by  li^iit  or  without  writ,  or  in  the  court  of  any  other,  the  fame 
may  be  removed  by  a  writ  of  reeerdarifmt*  loftre/am,    a  Inft.  339. 

And  if  the  plaint  be  in  the  county  the  plaintiff  may  remove  the  fame  without  caufe,  as  has  been  * 
faid;  but  the  defendant  cannot  remove  itjaa  has  been  faid)  without  caufe.    ^ui  if  the  plaint  he  im 
the  C9ttrt  of  mny  other ^  neither  the  plaintiff  nor  defendant  «aa  remove  the  plaint  without  caufe,  for 
the  prejudice  that  may  come  thereby  to  the  lord.    9  Inft.  330.  When  the  plaint  is  tn  th« 

county,  and  the  replevin  fued  there  without  writ,  the  plaintiff  may  remove  the  plaint  by  recoidare 
without  any  caufe  put  in  the  writ;  but  the  defendant  muft  (hew  caufe,  as  before  is  faia,  upon  the 
pone.    F.  N.  B.  70.  (B) 

Where  beafts  were  taken  in  D.  in  the  county  of  Berks,  which  was  in  the  precind  of  the  honour 
of  Wallingford,  where  the  plaintiff  had  deliverance  without  writ ;  and  the  defendant  fued  a  re- 
cordari  to  the  (heriff  of  Berks  quod  diftrinxerit  in  feodo,  &c.  and  at  the  day  the  plaintiff  came,  but 
the  defendant  made  default.  It  was  adjudged,  ift,  That  the  plaint  was  well  removed,  although  the 
taking  was  in  another  county,  adly.  That  procefs  of  outlawry  does  not  lie  in  this  cafe  on  the  de« 
fendant's  default,  u  it  does  in  reptevinr  Aoly,  That  yet,  if  he  comes  in  by  procefs  of  outlawry,  he 
ihall  be  forced  to  anfwer.  4thly,  That  he  may  avow  for  damage  feafant,  notwith (landing  the 
fpecial  caufe  affigned.  Note,  The  beafts  here  were  driven  into  the  county  of  Berks.  F.  N.  B.  70. 
(B)  in  the  new  notes  there  (al  cites  Dyer  168.  &  20  E.  3.  31. 

Note,  The  words  (ut  dicitur)  are  to  be  in  the  writ  when  brought  by  a  common  perfon  only,  and 
•ot  when  brought  by^the  king.     F.  N.  B.  ^o.  (B|  in  the  new  notes  there  (a]  cites  38  £.  3.  31 . 

If  the  caufe  be  removed  by  plea  out  of  the  lord's  court,  (it  feems  of  ancient  dcmefnc)  the  caufe 
la  traverCable.  Contra,  if  it  be  out  of  the  king's  court.  12  H.  4.  1 2.  &  31  E.  3.  Fitzb.  Caufe  de 
Remover,  10.  and  though  there  be  no  caufe,  yet  the  parol  (hail  not  be  remstided.  Contra,  if  in 
ancient  demefne.  la  H.  4.  14.  For  on  a  recordari  out  of  ancient  demefne,  the  plea  arifes  wholly 
/  on  the  caufe,  and  therefore  the  plaintiff  may  be  nonfuit  in  fuch  recordare;  but  if  it  be  out  of  any 
other  court,  the  plea  arifes  upon  the  mere  matter,  and  therefore  the  plaintiff  cannot  be  nonfuited 
there.    F.  N.  B.  70.  (B)  in  the  new  notes  there  (b)  cites  *  Kalw.  ti^*  *  Kelw«  115.  a» 

pi.  52«    Cafus  incerti  temporis.   Anon. 

§t  *  3       .        \         .  . . 

This  muff        NeithiT  is  this  a£i  prejudicial  to  the  law  commonly  ufed^  which  did 

ft^^V.  ^^  P^^*  '*^'  ^^y  P^^  ^^^  *^  ^'^^^  *^^^  Jnfi^w  at  tbejuit  of 
•Hi  camfe      the  defendant  \ 

Jhe%tfni  for 

hy  the  Mmmon  laW|  the  defindaat  for  caufe  (hewn,  might  remove  the  plaint,    t  loft*  339* 

Por  though  it  appear  in  the  \ft  Jhew^  That  the  tenant  i$  plaintiff^ 
0nd  the  lord  defendant^  nevertbelcfsy  having  reJpeH  to  that  the  lord 


ias  £firmntdj  and  fues  fir  fervicet  and  cuftoms  hclng  Hhind,  hi  * '» troth 
mppears  inditd  to  be  ♦  rather  aSlar  or  plaintiff  than  defendant.  ^^^^  hf  mat- 

ing avowry  docs  become  ador,  and  (hall  have  judgment  given  for  him  ;  and  after  avowiy  he  (hall 
ftoK  have  a  proteftion  caft  for  him  no  more  than  a  plaintiff  flialli  becaufe  he  i<  become  an  a£l  jr,  aod 
f»c  mecrly  a  defendant,    t  Inft.  339,  340. 


te  the  intent  the  yuftices  may  Inow  ivhat  frejhfeiftn  the  lords  ^t  was  a 
ow  the  dijlrefs  reajonable  upon  their  tenants^  from  henceforth  ^jll^'J^-^^'^ 


And 
may  avow 

it  is  agreed  and  enaHed^  That  a  reafonahle  dlftrefs  mayjfe  avowed  '^uhin 
upon  thefeifin  of  any  ancejlor  or  predecejfor  Jince  the  time  that  a  writ  «'^*"  ii"»»- 
ef  novel diffeifin  has  run.    And  becaufe  it  cbanceth  fometimes,  that  the  JJiJ^'"^°^ 
tenanty  aper  that  be  has  replevied  his  beajts^  doth  fell  or  alien  thern^  av^tury 
whereby  return  cannot  be  made  unto  the  lord  that  diftrainedy  if  it  be  f^'ght  bt 

it  is  provided,  quod  ratlonabilis  diftfi^io  poterit  advocari  de  feifina  -anteceflbrum,  vel  prcdecello* 
mm  fnorum  a  tem pore <|uo  breve  no vac/difTcinna:  currit;  which  limitation  in  an  aflife  appears  in 
W.  I.  cap.  38.  which  was  pod  primam  transfretationem  regis  H.  3.  in  Vafconiami  in  the  5th  year 
xA  his  reign.  But  this  limitation,  both  in  the  aflife  and  in  the  avowry,  is  altered  by  a  *  latter 
Aatotc.    t  Inft.  34o.-.-»  See  31  H.  8.  cap.  a. 

[  3  If 

S.  3.  It  is  provided^  Thatjherifs  or  bailiffs  from  henceforth  Jhall  f'^J^/) 
•  not  only  receive  of  the  plaintiffs  pledges  for  the  purfuing  ofthefuit  [he  (heriff 
before  they  f  make  deliverance  of  the  dt/lrejs^  but  alfofor  the  return  of  return  iVr- 
toe  beafisy  if  return  be  awarded.  A#^'"»' 

•^    '  •'  pMges.ihef 

«Br  mfUdgn  ^Ubim  tbixjtahite\  and  in  that  cafe  the  Iheriff  (hall  be  charged  by  this  ad  as  if  ho 

bad  taken  no  pledges  at  ail.    2  Inft.  340. S.  ?•    Br.  Parliament,  pi.  3.  cites  a  H.  6.  15.       ■    * 

fir.  Scire  facias,  pi.  3.  cites  S.  C. 

If  the  retttTH  of  the  fledru  be  tifom  m  writ  rfrepltviHy  then  if  iht  pUfntiff  bt  nomfutt^  &c.  ifufH 
the  writ  dt  rHomo  babem^^  they&rr(^  rtttmts  averia  eloftgmM,  &c.  xht  pUintijf  may  have  a  writ  to 
Ittve  ret'mrn  o^  the  beafit  of  the  pledget ;  but  if  tbe  deliverance  v/ert  by  plaint^  becaufe  in  that  cafe 
the  pledges  do  not  appear  to  the  Court,  the  plaintiff  can  have  no  fuch  writ,    a  Inft.  340. 

And  '^f«»  the  writ  to  have  return  of  tbe  beafie  rf  tbe  pled§ttt  the  Jberijf  return  nibil,  then  rmy 
the  plaintiff  have  a  feire  faciat  agaitift  tbe  Jberiff^  quod  reddat.  ei  tot.  averia,  or  tot.  caulla  \  and 
(hat  which  haa  been  faid  of  the  (hcriff  is  to  be  inceoded  of  the  bailiffofafrancbife,    a  Inftt  340. 

In  a  replevin  the  flieriff  does  not  return  any  pledges  ;  and  after  iifue  joined,  and  found,  it  waf 
moved.  It  they  can  be  put  in  by  the  Court  after  verdiff.  And  by  the  Court,  That  they  may,  not- 
withftandins  the  ftatute  of  /T.  a.  a.  For  before  that  ftatute  the  Court  might  take  pledges  upon  the 
omillions  of  the  fheriff;  but  that  diverfity  was  agreed,  between,  ift,  Pledges  of  profecntiagi  and 
thofe  may  be  ioferted  at  any  time  after,  and  then  the  fheriff  cannot  be  puniQicd.  3  U.  6.  3* 
sdly.  As  well  of  profecuting  as  retom*  babend,  as  now,  and  there  by  the  common  laW;  alfo  the 
Court  may  uke  pledges  for  default  of  tbe  fheriff,  but  then  the  fheriff  (hall  be  only  amerced ;  buc 
How  by  that  ftatute  a  penalty  is  likewife  given  againft  the  fheriff.  But  tltat  fUtute  does  not  uke 
away  the  power  of  the  Court  to  take  pledges  for  default  of  the  (heriff ;  for  if  the  (heriff  omit  that* 
and  the  Conrt  ukes  pledges,  yet  the  party  (hall  have  his  adion  againft  the  (heriff  upon  that  ftatute; 
end  for  that  the  taking  of  pledges  now  by  the  Court  will  not  make  the  judgment  erroneous* 
2tIoy  156.   Trin.  4  Car.  B.  R.    Anon. 

4ndif  any  take  pledges  otherwife  he  Jhall  anfwer  for  the  price  of  T-  brought 
the  beafis^  and  the  lord  that  diOrains  Jhall  have  his  recovery  by  wr/V,  Jgalnft  m!* 
that  befiall  reflore  unto  him  Jo  many  beqfts  or  eattle*  ftieriff  of  * 

Surry  for 
tbe  retaming  of  infuffident  pTedges  in  a  replevin  brought  by  one  R.  againft  the  now  plaintiff,  in 
Which  the  faid  R.  made  default ;  whereupon  a  rctorn.  habend.  was  awarded,  an  averia  elongata  re* 
tarncd,  apd  then  t  withernam,  and  then  a  nihil,  dec.  And  for  this  Ukiog  of  infuf&cicnt  pledges* 
this  icire  facias  is  brought  upon  Weflm.  a.  cap.  a>  and  the  defendant  demurred,  and  cites  the  like 
prtcedcnt.  HilL  ta  Jac.  Rot.  3363.  between  Sommerpoed  and  Beamont.  Hut.  77*  Hil'. 
Ai  lac.  Rot.  Si^o*  Trevors  v.  Michelborn.  ■  3  Nclf.  a.  ao;.  pi.  3.  cites  S.  C.  But  it  it 
/aid  there,  that  upon  demurrer  judgment  was  had  againft  the  Iheriff. 

,    Though  a  replevin  bond  varies  from  chis  ftatuiCi  yet  it  is  not  void.    Gibh*  s^9»    Mich*  4 
jBcOtS.  C.B*  totwicb  Vf  Jaraefoo.  '         '    . 

B  z  And 


t  tnlb  840*      Jti4  If  tht  bailiff  hi  not  able  to  rejlou^  bis  fuPmof  JBatt  reftoni 

44  E.  3.  I8«    5s  H.  3.  tbe  Sttate  of  Exchequer  &  t  H.  6.  10. 

fcc(0)pK  And  forafmucb  as  it  happens  foms  timesy  that  after  the  return  of 
\\\  *^*  ***  '^'  beqfis  is  awarded  unto  the  diftraimry  and  the  party  To  diflrained^ 
afiir  that  the  heajis  he  returned^  doth  replevy  them  agatn^  and  when 
be  fees  tbe  dijirainor  appearing  in  the  courts  readj  to  anjwer  bim^ 
does  make  default^  whereby  return  of  the  heafts  ought  to  be  awarded 
again  unto  the  diftrainor^  andfo  the  beafts  be  replevied  twee  or  thrice^^ 

*  Here  it  a  and  infinitely ;  and  the  *  judgments  given  in  the  king^s  court  take  n§ 
maxim  of    ^j7  if^  fhi^  ^aji^  whereupon  no  remedy  has  been  yet  provided 'f 

nion  Uw  im{>Hedt  vis.  Judicta  fuum  effe&im  hal>ere  dcbent ;  judicium  000  debet  efle  illuforiua* 
a  loft.  340i34tt 

♦  The  writ  /«  this  cofefuch  procefs  fiall  be  awarded^  that  fo  foon  as  return  of 
W  ^/-  '*^  *^^^  -^^^  *^  awarded  to  the  dijlrainorj  the  Jheriff  Jball  be  com^ 
nf nance  moTtded  by  *  a  judicial  writ  to  make  return  of  tbe  beajts  unto  the  dif 
givet^hytbU  trainor ;  in  which  writ  itJhaU  be  exprejfedy  That  the  jheriff' Jball  not 
^^ickiTw  ^^^^^^  ^^^^  without  writy  making  mention  of  the  judgment  given  by 
"Sere  it  ap-  the  yufticeSy  which  cannot  be  without  a  writ  iffuing  out  ef  the  Rolls 
peart,  and  cf  tte  faid  JufticeSy  before  whom  the  matter  was  moved. 

iffueaotttof  -^  ....  . 

the  record  of  the  replevin  in  which  the  nonfuit  wat,  and  re^larly  the  judicial  writ  ought  not  to 
^rary  from  the  record  out  of  which  it  ilTuet;  and  therefore,  tf  after  nonfuit  ihtfl>enff  return  averia 
ehngatat  and  the  defendant  ufcn  tbe  wi/bemam  bat  otber  beafix  delivered  te  bimt  the  plaintiff  is  to 
have  hiifecond  deliverance  eftbefrA  beafis  mentioned  in  the  former  record,    a  Intt.  341. 

Replevin  wat  againji  a  frior  and  bis  cbanon,  and  thcfecond  deliverance  ^vat  againfi  tbe  prior  and 
bit  eommofgnet  by  which  tne  Coort  faid,  That  tbey  (hould  commence  at  thia  variance  i  and  fo  fee 
chat  the  leoond  deliverance  it  judicial  and  cannot  vary.  Br.  Second  Deliverancci  pK  9.  cites 
ai  £.  3*  49* 

C  4  D  Therefore  Vihen  be  comes  unto  the  fujiicesy  and  dejires  replevin  of 
♦  The  ejfea  the  beaJtSy  he  Jball  ♦  have  a  judicial  writy  That  the  Jheriff  taking- 
eftbe  wit  fuTcty  for  the  fuity  and  alfo  of  the  beajls  or  cattle  to  be  returnedy  or 

deU wance  '*'  f^"  ^f  '*^  i*f  ^^^^  ^'  awarded)  Jball  deliver  unto  him  the 
Uhen  fet  beo/ls  or  cattle  before  returnedy  and  the  dijirainor  Jball  he  attached 
^own,  and  to  como  at  a  certain  day  before  the  Juflicesy  afore  whom  the  plea  was 

gifter.    a  Inft.  341.  And  thia  writ  /#  afnperfedeat  in  law  /a  tbefberiff^  tbat  be  make  M 

return  to  the  defendant  upon  tbe  former  nonfuit,     a  I  nil.  341. 

Replevin  brought  in  the  hundred  court  by  plaint  was  removed  into  C.  B.  by  recorUari,  and  upon 

judgment  given  in  C.  B.  error  was  afligned  in  B.  R.  becaufe  it  did  not  appear  tbat  pledges  were 

found  upon  the  plaint,  and  cited  9  Rep.  7 1 .    Hussa y'a  Cafe ;  and  all  the  Court  agreed,  according 

to  that  cafe,  That  if  upon  the  origmal  writ  pledget  are  not  returned  (becaufe  the  writ  commandtt 

that  if  pledget  be  foundi  That  then,  &c.  and  the  not  finding  them  ia  to  the  king's  dtfadvanuge,  aa 

the  loft  of  mt  fine)  it  it  error ;  but  whether  it  be  fp  in  this  cafe  was  much  doubted,  becaufe  the 

(heriff  may  make  replevin  without  finding  pledget ;  and  here  the  error  ia  of  tbe  judgmcat  in  C.  BU 

and  it  it  no  error  in  them ;  and  perhaps  pledges  were  found  but  not  returned,  and  it  it  at  the 

Iheriff^t  peril  if  he  does  not  take  pledges  according  to  the  ftatute  Weftm.  a*  cap.  a.    Cro.  C.  594* 

pi.  10.    Mich.  16  Car.  B.  R«    Tregofe  v.  WenncL  To.  439.    Trio,  15  Car.  B.  R.    Groile 

T.  Bofcow  feemt  to  be  S.  C.    And  the  Court  held,  That  there  are  two  forts  of  pledgcsi  one  db 

profcquendo  at  common  law;  and  if  thofe  are  not  found  the  judgment  ia  erroneous,  and  citet 

tiuttay't  Cafes  but  that  thofe  may  be  found  before  the  fheriff  or  m  court  anytime  before  jud|^ 

snent,  but  not  after ;  but  pledges  de  retorno  habendo  are  by  the  ftatute  Weftm.  8.  cap.  a.  and  aa 

.  ft6tion  is  given  a^ainft  the  (heriff,  if  not  found ;  but  this  makes  not  tbe  proceedings  erroneoot. 

And  of  thia  opinion  were  all  the  Court ;  and  fays,  That  there  was  a  like  cafe  between  Hicst  arifl 

.HaAM>»  so^  ^^^  fame  judgment  given.-         ■  Mar.  46.  pi.  7a*    Trin.  15  Car.  Anon,  feemt  to  be 

'  8.  C.    And  the  whole  Court  agreed.  That  pledges  may  be  found  by  this  Court;  fof  the  pledM 

fifca  by  the  ftatute  of  Weftm.  k%  are  only  to  ^ve  rencdy  afdaft  the  flxeiiff  s  ind  if  the  mnS  tt 

not 


tot  \n%  duty,  but  {areealci,  we  nay,  at  at  the  comAcm  law*  pot  ia  plcdm;  aa4  yet,  notwith* 
ilaadiog,  remedy  may  be  agaioll  the  (heriff  upon  tbe  ftatute  for  hit  neglca.  And  farther  it  waa 
agrerd,  That  ptcdgei  may  be  found  at  anytime  before  judgment,  as  in  YouHG  and  To  v  no's  Cafe^ 
and  Dr.  Uussa  v's  Cafe,'u  was  adjudged ;  and  judgment  was  affirmed. 

Jnd  if  he  that  replevied  nudte  defcadt  again^  er  for  another  caufe  i/thephi*. 
return  eftbe  JUJlrefs  be  awarded^  being  now  twice  replevied^  tbe  dif-  ^f^^^^^i^^ 
trefs  fiidl  remain  trreplevifable.  verance  be 

m^mjuit^  or 
if  the  plea  be  JiftuttiHtted,  «r  the  wnV  aiate^  or  if  he  prevsHtnt  in  hi*  fuit  return  trrepleTiiable 
fhall  be  granted,     a  Inft.  341. 

Bvt  ijrttwm  irrtfUvi/Me  be  fTMMtit  the  ovaner  of  the  cattle  or  other  goods  dtftratned  «■«« 
come  to  tbe  defendant,  and  cftr  the  arrearaget^  Sec,  and  i/  the  deffndttnt  rtfmf*  to  dtlHftr  the  diU 
trefs,  the  pidintiffmaj  bavt  an  a£Uoa  of  dttimme^  and  by  that  means  recover  tnemi  (6r  they  are  ta 
vature  of  a  gage.    2  Intt.  341  • 

But  if  a  diftrefs  be  taken  efnew^  and  for  a  new  eaufe^  theprnefs  The  ad  de» 
mbavefaidfiM  be  obferved  in  tbe  fame  new  diftrefs.  ^^^^ 

brought  fir  the  fame  difirtfi^  hmt  if  the  fame  /ord  dijhraln  the  fame  tenant  fir  m  rent  or  other 
leryice  hehtmdMt  gtmther  day^  or  fir  Mtotbcr  eaufe%  there  tbe  repievtn  does  lte»  and  fuch  proceeding 
»•  it  abov^Cud.    a  Inft.  341. 

2,  In  replevin  Hae  plaintiff  i^ter  ijfiie  was  nonfuitedy  and  return  B>«.  Jouri,. 
envardedj  and  the  plaintiff  Jued  fecond  deliverance^  and  at  the  pone  §['Qf '  ^**** 
per  vadios  tbe  writ  was  mtferved\  and  the  defendant  prayed,  that 

the  plaintiff  might  count  againft  him,  becaufe  he  had  day  in  court 
by  the  roll  though  he  had  no  day  by  the  writ,  and  if  the  plaintiff 
has  deliyerance  he  will  not  coiint  againft  the  defendant.  And  per 
Wilby,  yoii  cannot  fue  to  thejheriffto  have  the  writ  returned  if  tbe 
plaintiff  will  not ;  and  if  the  fherifF  has  made  deliverance  and  not 
returned  the  writ,  you  (hall  have  remedy  againft  the  iheriff,  by 
which  he  was  put  to  fue  ficut  aliasy  Sec.  5r.  Averment  contra^ 
&c.  pi.  10*  cites  21  £•  3.  43. 

3.  Where  return  is  awarded  by  judgment  the  plaintiff  fhall  not  ^^  rttmn  ia 
have  other  adion  but  a  fecond  deliverance^  which  is  by  tbe  ftatute  ^^J^f^j/^ 
Weft.  2.  cap.  2.    Br.  Second  Deliverance^  pL  ij.   cites  21  dlnwrance^ 

E.  4.  6.  thisisirre. 

pleviable 
always*    Per  Car.    Br«  Second  Deliverance^  pl«  st«  cites /at  £•  4.  €• 

4«  Second  deliverance  is  only  a  writ  judicial  depen^ng  upon  ^^^  f  5  1 
firji  original  i  quod  nota.     Br.  Aid,  pi.  147.  cites  10  H.  7.  29. 

5.  Avowry  was  madeyiir  damage  feafant  in  B.  where  the  plain^  Br.Peremp* 
tiff  in  replevin  had  counted  of  a  taking  in  C.  and  (o  were  at  iffue  ^^^^v*  P^*  ^"•» 
upon  the  place^  and  it  was  found  for  tbe  defendant^  by  which  he  *^^"*^'    ' 
bad  return ;  and  yet  the  plaintiff  oad  fecond  deliverance  by  award, 

as  well  as  if  it  had  been  upon  nonfutt :  for  the  ftatute  Weft,  2. 
.4ap.  2«  does  net  fay  more  but  that  when  return  is  awarded^  he  fhall 
have  it  by  writ^  urtiich  fhall  command  hitn,  that  he  fhall  not  make  ' 
deliverance  after  without  writ  iffuing  out  of  the  rolls,  makino^ 
mention  of  die  judgment ;  and  that  if  return  be  twice  awardec^ 
.Iben  at  die  fecond  time  this  fhall  be  irrepleviable.  Br.  Second 
Deliverance,  pi.  8.  cites  13  H.  7.  &  Fitzh..  Return  de  Avers  27* 

6.  The  ftatute  of  Weftminfter  2.  cap.  3.  gives  writ  of  fecond 
deliveretnu  put  of  the  court  where  the  firft  replevin  was  granted^ 

B  3  and 


and  a  man  cannot  have  it  elfewhere ;  for  if  he  may,  then  he  (hall 
vary  from  the  place  limited  as  to  this  by  the  ftatute.     Per  Saunders 
Ch.  B.  Pi.  C.  2o6.  b.  Pafch.  2  £Uz.  in  the  cafe  of  Stradling  v« 
Morgan, 
Ilob.8o.p1.      y.  Error  of  a  judgment  in  C,  B.  in  a  fecond  deliverance,  upon 
butnotS.?.  demurrer  in  pleading.     The  error  affigned  was,  becaufe  there  was 
Mt  any  writ  of  fecond  deliverance  certified^  and  in  nullo  eft  erra- 
tum being  pleaded,  it  was  moved  not  to  be  material,  becaufe  it 
is  awarded  en  the  roily  and  the  parties  had  appeared  and  pleaded  t9 
it ;  but  it' was  adjudged  ill,  and  reverfed  for  that  caufe ;  for  there 
♦  Sec  (P.  3)  ought  to  be  a  writ,  and  if  it  ♦  vary  from  the  declaration  in  th6 
replevin  it  fhall  be  abated.     Cro.  J.  424.    Pafch.  15  Jac.  B.  lU 
Newman  v.  Moor. 
S.  P.  Per         8,  17  Grr.  2.  7.  has  taken  away  the  writ  $/  fecond  deliverance 
e^'in^Sc'   '^  tjvowry  for  rentj  but  in  all  other  cafes  is  left  as  it  vras  before^ 
ctireof  Play.  Introd.  to  Vidian's  Entries. 

tert  V.  g.  la  replevin  the  defendant  avowed,  and  the  plaintiff*  pleaded 

Sheering,  jj^  ^^  ^^  ^j^^  avowry  J  and  after  iffue  joined  and  notice  of  trial, 
the  plaintiff  came  into  court  and  prayed  that  he  might  confefs  the 
avowry  with  a  relifta  verificatione,  the  which  the  Court  thought 
to  be  reafonable,  and  gave  rule  to  fhew  caufe  on  the  other  fide  ;i 
upon  which,  at  another  day,  it  was  objeAed,  That  this  being  ii^ 
the  difcretion  of  the  court,  the  court  would  not  do  it  to  the  pre-- 
judice  of  the  party,  and  this  would  be  a  prejudice  to  the  defendant  i 
for  here,  this  being  upon  a  confeffion^  he  could  not  have  cofis  upom 
the  flat ute  of  fj  Car.  2.  as  they  might  upon  a  nonfuit  or  de- 
murrer ;  and  likewife,  it  being  by  confeflion,  the  plaintiff  might 
have  a  fecond  deliverance  \  for  return  irrepleviable  fhall  not  bo 
awarded  upon  the  ftatute  of  Weft,  2.  as  it  is  held  34  E.  6.  37, 
And  by  this  the  defendant  (hall  be  without  any  fruit  of  his  diftrefs, 
for  he  may  bring  fecond  deliverance^  and  after  confefs  the  avowry^ 
and  fo  in  infinitum  ;  and  therefore  the  court  would  not  admit  him 
to  confefs  the  avowry.  Then  it  was  moved.  That  they  might 
waive  their  plea  and  demurrer,  in  which  cafe  return  irre{)jev}fable 
ought  to  be  awarded  upon  the  ftatute  of  Weft.  2.  fed  non  alloca-< 
tur.  After,  by  confent,  he  brought  the  money  into  court.  Skin« 
594.  Mich.  7  W.  3.  B.  R.  Anon. 

10.  Second  deliverance  is  given  by  the  ftatute  of  JV.  2.  2«  in 
lieu  of  a  fecond  replevin ;  for  at  common  hw,  if  the  plaintiflF  ia 
replevin  had  been  nonfuited,  he  could  have  a  new  replevin  totiis 
quoties ;  but  the  ftatute  in  lieu  thereof  gives  a  fecond  deliverance» 
which  is  a  judicial  writ  of  the  court  where  the  replevin  was  before 
brought ;  and  if  he  is  nonfuitcd  in  that,  he  is  ^one.  And  thi& 
was  agreed  to  by  all.  12  Mod.  547.  Trin.  13  W.  3.  B.  R« 
Prat  V.  Rutleis. — cites  2  Inft.  340,  341.  D.  41.  b. 

11.  If  fecond  deliverance  be  brought  before  returno  hahendo  ixe^ 
eutedy  it  ibsM  fuperfede  the  execution,  ]S  after  it  is  executed^  it  ihall 
notwithftanding/r/rA  back  the  dijfrefs.  Per  Holt  Ch.  J«  I2  Modf 
547«    Prat  v.  Rutleis. 


(P)    Second 


BeplcUni 


(P)     Second  Deliverance.    Haw  it  JhaO  ie  grmited.  ^<^  435* 

[l.  TF  defendant  in  replevin  has  rtiwm  muwriti  Mp§m  mmfmit  T***  «pS- 

J^   of  file  (Jaintifi^  by  which  he  fues  a  writ  di  retumB  ba-  coTrt    ^ 
t^msb  ;    upon  which  writ  the  Jbtrljf  ntmrms  mviria  thmg4iu  per  (wbich  wm 
querentem,  and  upon  this  a  wisbim^m  is  awarded^  and  upon  the  ^l^liey  aad 
withernam  the  defendant  bas  M  catalta  i§  bim  delivend  of  the  |2!^th«t 
goods  of  the  plaintiff,  and  thereupon  the  plaintiff  fues  a  fecund  de^  ihc  fccom! 
liverenuej  he  fliall  fue  it  y«r  tbe  fir  ft  diftrefs  taken>  and  m$t  fer  tbe  (^cliTcraoct 
witbernam ;   and  this  appears  by  die  nature  and  *fonn  of  the  writ  ^^^  ^ 
of  fecood  deliverance.    !>•  36.  H.  8.  59.  14*  diftrtf«,aiia 

not  for  the 
^ithwam  ;  ■•d  tbe  R^polter  add^  et  fie  oportd  legem  efle^  fi  Mbui  h.  hrmkm  brcvit  de 
fccoada  dctibcntione  conbderctor.    Ibid.  S.  C.    Pafch.  ;|€  &  37  U.  S^  Ibid.  M«rg.  citct 

Fafcb.  41  EHx.  C.  B.  SrxLiiAii's  cafe;  where,  in  the  likecafe,  the  plaintiff  prayed  td  dclivenDce 
for  the  beafti taken  in  withernam  ;  and  Anderfon  held,  that  it  lays  but  the  other  jufticet  beldt 
that  it  did  not  lie  by  writ  of  ad  deliverance,  but  that  a  fpedal  writ  ought  to  be  fued  s  and  thu 
Sc«K  the  Prothonottry  affirmed  the  fame,  and  that  there  were  precedenu  thereof* 

F.  N.  B.  74.  (A)  in  a  N.  a.  in  the  new  notes  (here  (a)  S.P.  and  lays,  quod  noti;  tnd  yet  iht 
plaintiff  himfdf,  is  poflefled  of  the  beafts,  for  which  he  complained  1  and  if  he  makes  his  plaint 
or  comit  of  the  beub  delivered  in  withernam,  it  is  not  good;  and  cites  15  C.  3*  47.  33  E.  a* 
Avowry  156.  dt  13  £•  3.  Replevin  37.  per  Cur.  and  cites  alfo  D.  5^  accordingly  per  Cur.  in  a 
sd  deliverance.— Kelw.  9a.  b.  pi.  7.  Trin.  aa  H.  7*  Anon*  D,  41.  i*  P.  pi.  4«  (kc* 

Tnn.  30  U*  $•  S.  P.    Arnold  v.  Bingham* 

(P,  2)     Second  Deliverance*    At  what  frme. 

!•  O  £  C  OND  deliverance  may  be  fued  after  witbernam  awarded 
i3  to  tbe  defendant  of  the  firjl  diftrefi^  where  it  it  returned^ 
quod  avcria  funt  elongata,  viz.  The  Jecond  deliverance  fiioU  he  ef 
the  heajls  firfi  taken  by  diftrefs^  and  not  of  the  beaflt  taken  bt 
witbernam,  Br.  Second  Deliverance^  pi.  lo.  dtes  33  £•  3.  ^ 
Fitzh*  Avowry  256* 

2*  In  replegiare  the  plaintiff^  was  nanfuit^  by  i^ich  the  defends 
ant  bad  returns  babendo  ;  ^'t  Jberiff  returned^  quod  averia  elongates 
flint)  by  which  the  defendant  had  capiat  in  withernam^  and  the 
plaintiff  bad  fecond  deliverance  tbe  fame  term^  mefne  between  the 
ijpung  ef  tbe  witbernam  and  the  return  of  it^  and  both  were  re- 
turned ferved,  and  well.  Per  Fitzherbert  &  Cur.  For  if  the 
plaintiff  will  pray  the  fecond  deliverance,  it  ihall  \k  denied  to 
tiimi  quodnota.    Br.  Wythemam,  pi*  14. 

3.  A  difference  was  taken  between  the  plaintiff  in  replevin's 
being  nonjuited  and  judgments  being  againft  him  upon  nihil  dicit  ; 
for  a  judgment  upon  a  nihil  dicit  is  a  nnal  bar,  and  no  fecond  deli- 
yerance  will  ever  lie  after ;  but  after  nonfuit  one  may  have  a  fe<^ 
cond  deliverance.  J2  Mod.  546,  Trin.  13  W.  3.  B*  R«  Prat 
V.  Rutleis* 

4.  No  fecond  deliverance  lies  after  a  judgment  upon  a  demurrer^ 
§r  after  a  verdiif  er  confejjion  of  the  avowry ;  but  in  all  thefe  cafes 
fSatjudgmont  muft  ho  tnttred  with  a  return  irrepUvifable  i  but  upon 

B  4  .     tf  nonfuit^ 


a  non/uitf  either  before  or  after  evidence,  a  writ  of  fecond  deli^ 
verance  will  lie,  becaufe  there  is  no  determination  of  die  matter  ; 
and  there  a  writ  of  fecond  deliverance  lies  to  bring  the  matter  into 
queftionr  but  in  the  cafe  of  a  demurrer  and  verdid^  the  ihatter  is 
determined  by  law ;  and  in  the  cafe  of  a  confeffion,  it  is  deter- 
mined by  the  confeffion  of  the  party.*  2  L.  P.  R.  457.  cites 
Mich.  7  W.  3.  B.  R.    See  2  Inft.  340,  341,  and  Weft*  2.  c.  2» 


C    7    ]     (P.  3)     Fariance  between  Replevin  and  Second 

Deliverance. 

X.  T 1^  fecond  deliverance,  the  plzintiff  counted  of  a  taking  in  another 
-L   place  than  where  he  counted  in  the  replevin  :  and  yet  good  $ 

and  the  defendant  maintained  the  firft  place,  and  fo  they  were  at 

liTue ;  quod  nota*    Br.  Second  Deliverance,  pi.  13.  cites  17  £•  2. 

and  Fitzb.  Replevin,  pi.  22. 
Br.  Repl^  2.  Replevin  of  heafls  taken  in  D,  in  a  place  called  S.  &r.  the. 
eh"is  V—  ^f^^^^Jo'^d  tbat  be  took  them  in  D.  in  a  place  called  F.  and  not 
•  The  fc-  ''*  ^«  P^i^  i  judgment  of  the  writy  and  made  avowry  to  have  r^- 
eond  deli-  turn  ;  and  after  the  plaintifF  was  nonfuited^  and  then  the  plaintiff^ 
*odiclal  "  f^^^  fecond  deliverance  of  his  heajli  taken  in  D.  in  the  place  called 
and  cannot  ^*  *nd  the  defendant  pleaded  to  the  writ  for  the  variance ,  inafmucb 
vary.  Br.  qs  the  replevin  was  in  2>.  in  a  place  called  S.  and  now  he  makes 
Wanc^  plaint  in  D.  in  a  place  called  W.     And  per  Vavifor,  In  the  time 


(0.fl)pl.7.  '3  "'  "•  ^"^  onan  agreed  that  he  may  vary. 
'  verance,  pi.  7.  cites  12  H.  7.  4. 

3.  Jnd  by  him  and  Vavifor,  if  a  man  brings  replevin,  and 

counts  of  a  taking  in  D,  when  the  taking  was  in  S.  and  he  is  non^ 

Juitedy  he  cannot  have  new  replevin,  and  count  of  a  taking  in  S, 

for  the ^atute  is,  that  in  retumo  habendo  upon  a  nonfuit,  there  Jhatt 

be  mention  made  that  the  Jheriff  Jhall  not  make  deliverance  nor  r^- 

plevin,  without  writ  judicial,  making  mention  of  the  firjl  judgment j 

and  the  plaintifF  in  the  fecond  deliveratKe  cannot  vary  from  the 

firft  number,  by  them :   and  per  Brian,  the  plaintifF  cannot  vary 

from  the  place,  becaufe  the  defendant  in  the  replevin  avowed  in 

another  place  $   but  if  they  had  agreed  in  the  place  at  firft,  they 

cannot  vary  in  the  fecond  deliverance.     Br.  Second  Deliverance, 

pi.  7.  cites  12  H.  7.  4. 

Note,  per        4.  Replevin  of  a  heifer,  the  parties  were  at  ijfiie  upon  claim  of 

C^H«"Swt  P^^P^^y^  ^^^  ^^  plaintiff  was  nonfuited,  and  after  brought  fecond 

if  a  man    .  deliverance  of  a  cow ;    and  good;  per  Fitzh.     For.  it  may  be  a 

iringsrffU^  heifer  at  the  time  of  the  caption,  and  a  cow  at  the  time  of  the 

clareT'fnd'  ^^^^^^  deliverance.     And  in  fecond  deliverance  he  may  vary  from 

is  nonfmited  ^^^  day  and  place  \   quod  quaere,  and  fee  3  H.  6.    And  he  may 

mfttrdtcU'  bring  it  of  a  lejfer  number,  or  of  a  greater  than  the  replevin  wasf 

ThJalmdlt^  as  in  replevin  of  four  beajls^  the  defendant  avowed  for  fix^  the 

flaintiff 


fUinilff  is  funfuited^  he  may  bring  fecond  dtlhirance  tf  jE>.  h  my  af» 
Per  ipfuin.     Br.  Second  Deliverance,  pi.  2.  cites  26  H.  8.  7.       i'Zgt% 

€mJ deliveranet^ht  cannot  vary  in  it  mjeary  day,  plaet^  mornumher  of  beailSi  &c  quod  nott« 
Br.  Second  Deliverance,  pi.  3.  cites  3  IL  6.  9.— Br.  Variance,  pi.  2.  cites  S.  C» 

(P.  4)     Withernam.    What  it  Is. 

X.  'THHIS  word  is  compoundid  of  two  old  Saxon  words,  viz» 
X  wedir^  which  common  fpeech  has  turned  to  oder,  or 
other  \  andnaamythzt  figniiies  a  caption^  ox  taking;  and  there-. 
fore  is  as  much  as  a  taking,  or  a  rtprifal  of  other  goods  in  lieu  of 
them  that  were  formerly  taken,  and  eloigned  or  with-holden ;  and 
this  is  capere  in  withernam  \  whereof  the  Regifter  fpeaks  and  well 
expounds.    2  Inft.  141. 

2.  In  diht ;  per  Hank,  where  a  bailifF  ox  Jhiriff  takes  heajts  in 
fvitbemamy  hejball  not  deliver  them  to  the  plaintiffs  hutjball  retain 

them  as  a  pledge  till  the  heajls  firji  taken  are  re-'oelivered ;  for  the  f     8    3 

writ  is  eapias  in  withernam  &  detineas  quoufquey  &c.  to  which  all 

the  clerks  of  C.  B.  agreed ;  fo  that  it  (hall  not  be  delivered  to  the 

plaintifF.     But  it  was  (aid  that  otherwife  it  is  in  B.  R.  for  there 

they  (hall  be  delivered  to  the  plaintiff,  &c.     And  this  replevin  ia 

die  principal  cafe  was  in  the  county  before  the  (heriff ;  quod  nota« 

Br.  Wythemam,  pL  3.  cites  2  H.  4.  9. 

3.  When  a  defendant  comes  in  upon  a  capias  in  withernam^  anA 
is  bailedj  that  is  but  an  eafing  of  tne  cuftody  he  was  in  upon  the 
capias  till  the  matter  be  tried ;  and  then  if  the'iflfue  be  againft  him, 
he  is,  I  think,  to  render  himfelf  in  cuftody  again,  and  then  he  is 
in  bv  virtue  of  the  capias  in  withernam.  Per  Holt  Ch.  Jt 
12  Mod.  428.  Mich.  12  W.  3.  in  cafe  of  More  v.  Wats. 

4^   Withernam  is  only  mejne  profits,  and  not  an  execution.  Greandw! 
2Salk.582.    Moor  V.Wats.  •  ^U /"//'** 

tmrmti,  it  Mod.  495.  S.  C.^^-^,  P.  And  it  cannot  be  an  execution^  becaufe  it  is  granted  before 
judgment.    Per  HoU  Cb.  J.  Ld.  Raym.  Rep.  614.  S.  C.  '^ 

(  ()   )     +  Withernam.    In  what  Cafes^  and  when  ^^^^ . 
It  fliall  be  granted*    And  by  what  Court.  '        //« ^b^re 

«  mmn  taku 

f  I.  TN  replevin,  {{defendant  claims  property^  upon  which  iffues  a  ^he cattle  or 

-i.    writ  d$  proprietate  probanda^  and  Jheriff  returns  that  the  J^thcr 
property  is  to  the  plaintiffs  and  that  the  defendant  has  eloigned  the  man,  and 
teaftsy  a  withernam  (hall  be  granted.     30  E.  3.  30.  '/^  /^''ir, 

-^     '  •  w  *#.#•#  j-^^^  ^  refit* 

nflM  ij  mfritt  amJ  am,  atlas  and  fiurhSy  and  upon  the  plmlet  the  Jheriff  doth  return^  that  the.  cattle  #r 
{■a/r,  tfc.  mre  efieiwnedy  &c.  by  rcafon  whereof  he  could  not  replevy  them,  &c.  then  this  writ  of 
ivithemam  Jhail  ffftte  *  out  of  that  ecmrt  ti/hrre  the  plnrlet  u  returned^  returnable  in  B,R,*or  C,  B» 
7.N.B.  73.(E} 

*  Bnt  not  ont  ofChaneerv*  F.  N.  B.  73*  (E)  in  the  new  notes  there  (b)  cites  M.  48,  43  Eliz.  inter 
Criadal  and  Poonda],  in  £.  B.— — — And  jv/  (fe/ongata  he  returned  on  the  aiias,  Sec,  into  Cbancerj^ 
tbca  the  wtthcmm  (hill  iflbe  oot  of  Chancery.    Ibid,  oito  la  H.  6.  si  •    Per  Brown. 

!•  JSi9H  Upon  the  Jlatute  againfi  him  who  diftrained  in  the 
iighwaj  I  and  the  defendant  faid  that  ne  prijt  pas^  and  that  be 

had 


8  Bepiebftt* 

budprocijs  ofrnthemam  hefirey  which  is  mtjitjirvedj  and  pnjre^ 

delivery  in  withernam.     Per  Cur.    You  fliall  never  have  any 

withernam,  when  the  diefendant  denies  the  taking  till  the  party  be 

convi<5ted«    Br.  Wythernam,  pi.  i6.  cites  Itin.  Not.  3  £•  3.  and 

17  E.  3. 

Br.Wyther.      3  Nonc  (hall  havc  delivery  $f  the  withernam  till  the  other  ha» 

dt«  43  e!'  ^«'»very  of  his  beafts,  and  if  the  plaintiff  have  not  his  beafts,  then 

46.  but    he  (hall  have  deliverance  of  withernam,  an('    "'  "       •  ^  -l 

^\^^A  ^  P**"^  '*  recover  bis  damages  for  the  delay^ 

jihVoiher  ^i^hemam  Jhall  remain  in  the  hands  of  the 

editions,      rttumed :    quod  mirum.!   &c,    Br,  Replevin,  pL  9.   cites  43 

E.  3.  26.     Per  Knivet. 

4.  In  recordare^  return  was  awarded  fpr  the  defendant  hy  dt'^ 
fault  of  the  plaintiffs  and  the  Jhtriff  returned  quod  averia  vendita 
font  perfonis  Ignotis,  &  ehngantur.  Per  Hull,  the  defendant  may 
have  withernam ;  per  Ludd,  no  ;  for  none  (hall  have  witheman^ 
but  he  who  has  property,  and  the  defendant  has  only  pofieffion^ 
and  not  property  in  the  beafts  taken  by  diftrefs,  which  Brook  iays 
feems  to  be  law.     Br.  Wythernam,  pi.  7.  cites  5  H.  4.  7. 

5.  In  replevin,  the  defendant  claimed  proferty^  and  they  were  at 
ijfue  upon  the  property ;  and  becaufe  the  plaintiff  had  the  defendant's 
beafls  in  withernam  upon  the  return  of  the  Jheriff^  and  the  other t 
were  efloignedat  the  time  of  the  ijfue^  the  plaintiff  was  compelled  to 
gage  deliverance  of  the  withernam,  and  the  defendant  had  writ  to 
the  fheriff  for  the  deliverance  of  the  beafts  ;   the  Jheriff  returned 

r  A  1  quod  averia  elongata  funt,  by  which  withernam  was  awarded 
againft  the  plaintiff,  and  the  fheriff  returned  That  he  had  no  goods 
nor  chatties.  Br*  Gage  Deliverance,  pi.  5.  cites  11  H.  4.  lO. 
S.  p.  Br.  6.  In  hondne  replegtandOf  if  the  Jheriff  returns  the  plaintiff  ef- 
l^.cplcvin,^^  lolgn^^  withernam  Jhall  iJfue  to  take  the  body  of  the  defendants^  though 
l/c.  "    y^^  of  them  are  peers  of  the  realm*     Br«  Wythernam,  pi.  6.  cites 

II  H.  4.  15. 
If  the  fte-        7.  In  replevin,  if  the  Jheriff  can't  male  replevin^  the  plaintiff^ 
pi^riw  rcl**  ^^^  ^'^^^  ^  ^*P*^  ^^  Withernam.    Br,  Replevin,  pi.  4.  cites  9 

turns  quod     ii#  0»  £^7,* 

piacdift*  B. 

•vcria  pracd'  A.  ccpit  et  ea  fugavit  de  com'  prxd'  in  com*  F.  per  qood  ca  ctdem  A.  repi*  nott 

potutc,  &c.  the  plamrifF  (halt  have  a  writ  of  wiLhcrnam  Co  take  as  many  of  tke  defooilant'a  cattle 

direaed  unio  the  Oicriff.  f .  N.  B.  68.  (G) 

8.  Note,  It  lies  not  on  afuggeftion  only^  that  the  beafls  are  ejhignei» 

F.  N.  B.  73.  (£)  in  the  new  notes  there  (a)  cites  ii  H.  6.  i. 
per  Cotton. 

Br.  Gage         9.  Note,  That  tf  J  u/^i/ /i&/  plaintiff  as  the  defendant  may  have 
Deliver-      \eithernam,    Br.  Withernam,  pi.  17.  cites  13  H.  7.  ^8. 

cites  S.  C. 

s.  P.  For    .    10.  In  replevin,  the  pluries  was  returned  quod  averia  ehngatai 

•k  wat  re-      •         »  •  i    ,i       .»...#«-  t*    .      ..  i  .    ^  ■ »      .  #.     t  i 


ifgicd  \he  *^  *^^  delivered  the  defendants  heajis  to  the  plaintiff  who  bad  ejloigned 
bciiUofthc  thtm^  by  which  the  defendant  afpeared^  and  pUcadtdm  prijl  fas^ 

and 


rnnifrojed  tuithemam  agalnft  the  plaintiffs  per  Cur.  they  are  your  def«dinti 

"^Ijcaits  if  the  plaintiff  will  not  gage  deliverance,  quod  nota.    Br.  Jhat  whhTu 

Gage  Deliverance,  pi.  19.  cites  7  £•  4*  I7«  nam  does 

notlietUi 
it ht  rttatrmedt  juadavtria  eioJtgaia  funt ;  Nota  Br.  Withernam,  pK  to*  cites  7  E,  4.  t^*  S.  C* 

II.  If  the  Ihcriff  returns,  that  after  the  taking,  &c.  the  </^»- 
dant  has  ejbigned  the  cattle  out  of  his  bailiwick  that  he  cannot  deliver 
them ;  ^r,  if  he  return,  that  the  defendant  has  efloigned  them  int9 
mnknawn .  plaeesy  that  he  cannot  havfe  view  of  them,  to  deliver 
them  ;  0r,  if  the  (herifF  return,  that  he  fent  unto  the  bailiff  of  the 
liberty^  who  anfivered  hiniy  That  the  defendant  had  impounded  the 
cattle  within  the  reHoryof  the  church  of  C^  for  which  caufe  he  cannot 
deliver  them^  &c.  Upon  thefe  returns  made  by  the  fheriff,  the 
plaintiff  fhiall  have  a  writ  of  withernam  to  take  as  many  of  the 
defendant's  cattle,  dire£led  unto  the  (heriff,    F.  N.  B.  68.  (G) 

I  a.  Note,  That  in-the  writ  of  withernam,  the  caufe  which  the  ' 
flieriff  returned  upon  the  pluries^  &c.  (tught  to  be  put,  and  rehearfed 
in  the  writ  of  withernam ;  and  if  the  flieriff  returns  upOn  the  plu- 
lies,  that  he  has  fent  unto  the  bailiff  of  the  liberty,  and  that  he 
anfwers  him  that  the  beafts  are  efloigned,  &c.  then  he  fliall  have  a 
withernam  direded  unto  the  flieriff,  and  the  flieriff  fliall  fend  his 
bailiff  into  the  liberty  to  fue  the  withernam ;  and  if  the  bailiff  do 
not  execution,  nor  give  anfwer  unto  the  flieriff  of  the  precept 
direded  unto  him,  then  the  plaintiff  fliall  have  a  withernam  di- 
reded  unto  the  flieriff,  with  non  omittas  propter  aliquam  liberta- 
tem,  &c.  quin  earn  ingrediaris,  &c.  and  to  take  the  cattle  ia 
withernam,  &c.     F.  N.  B,  69.  (B) 

13.  It  appears  by  the  Regifler,  if  a  man  fues  a  replevin  in  the  ♦[  i5  "j 
€$unty  without  writy  and  the  bailiff  returns  unto  the  flieriff  that  he  So  if  a  man 
cannot  have  view  of  the  cattle  to  deliver  them,  then  the  Jheriffby  <*»ft^jin  ^"y 
gnqueji  of  office  ought  to  enquire  thereof  \  and  if  it  be  found  by  the  t?e'"aii?he 
jury  that  the  cattle  are  efloigned^  &c.  then  the  Jberifftn  the  county^  fuesartfU" 
court  may  award  a  withernam  to  take  the  defendant's  cattle ;  and  <"'»^/>'^'*' 
if  the  fieriff  will  not  award  a  withernam,  then  the  plaintiff  Jhall  "^  (hcrfff^ 
lave  a  writ  out  of  the  Chancery  directed  unto  the  flieriff,  rehearfing  for  which 
^e  whole  mattcfr,  commanding  him  •to  award  a  withernam,  &c.  arid  ^^^Mr^f 
be  may  have  an  alias^  and  after  a  pluries  and  attachment  againft  JJ^/into'^'' 
the  flieriff,  if  he  will  not  execute  the  king's  command,  &c.  the  bailiff 
F.  N.  B.  69.  (C)  JO -P'-/ 

Ae  bailiffr€iMrtu  at  the  next  coonty,  that  he  cannot  replevy  the  cattle^  becanCe  they  are  ^fioigned^  tf 
chat  he  CMMnet  haveHfieta  of  the  catdet  theh  the  Jberiff  m  the  fame  coanty>>court  ought  to  make 
wftiry  if  it  be  trut%  which  is  returned,  and  if  it  h^  found  fo  by  the  jury,  then  iht  Jberiff  ex  officii 
fiall  wuie  a  precept  linto  his  bailiffi  tn  the  nature  of  a  withernam^  to  take  as  many  cattle  of  the  other 


party  I  and  if  the  (heriff  make  fach  -precept  to  take  the  other^s  cattle  in  withernain,  and  the  bailiff 
vdll  not  execute  the  writ ;  then  the  party  may  have  a /pedal  rorit  out  of  the  Chancery^  directed  unto 
tbejberifff  pmmiiKluig  him  to  make  witheniam,  and  to  make  execution  of  the  firft  judgmeoi. 


K^ 


14.  Vliat  Jberiff  returns  updn  the  pluries  repleg*  that  he  has  fent  ^  P-  Or\i 
unto  the  bailiff  rfthf  liberty^  who  has  return  of  writs,  &c.  and  that  *efuro"J!L# 
the  bailiff  has  given  anftver^  That  he  cannot  escecute  the  writ^  be*  be  him/elf 
tauft  he  eanmt  betut  a  view  of  the  cattle  or  goods  which  were  ^'^"'^o^  ^^^ 
^bken  {  then  the  court  in  which  fuch  return  is  made  /hall  award  a  J'jJJJJ^  ^^^ 

writ 


liver  thetfif   Writ  of  withernam  direSled  unto  the  Jherijf^  who  fliall  thereupon 
upon  tbefe    make  his  precept  unto  the  bailiff  of  the  liberty ;  and  if  the  haiUft 
'lainiiff  ***  ^f  '*^  ^i^^^^y  ^'^  »^^  make  a  return  thereof  unto  the  flieriff,  then 
fliall  hivei  the  Jheriff  Jhall  return  the  whole  matter  in  court,  and  thereupon 
iMrit  of  wi-  thi  court  jhall  award  a  writ  of  withernam^  and^  non  omittas  wit  A 

XTo.t  'A'/^-    F-  N.  B.  74.  (A) 

(her iff  to  uke  as  many  of  die  defendaDt's  cattle,  F.  N.  B.  6S.  (G) 

Soinfuch  15.  In  a  replevin  fued  by  writ,  at  the  pluries  returnable,  the 
VefendiM^  flierifF  rctums,  quod  averia  ekngata  funt,  &c.  Now  if  the  defen^ 
afpeart^  dant  appears^  the  plaintiff  fhall  not  have  a  withernam,  becaufe  the 
andfUadt  defendant  may  gage  deliverance  i  and  if  the  defendants  cattle  be 
^n^d^fhJin  ^^^^^  '*  withernam^  they  fliall  not  be  delivered  to  the  plaintiff,  but 
tbfm  \  now  the  Jheriff  Jhall  keep  them  quoufque^  &c.  And  the  fame  appears  by 
the  plaintiff  the  words  of  the  writ ;  but  it  is  faid,  That  it  is  the  ufage  in  B.  It* 
Uyl  wt  '*^'  '*0^  ^^^^  ^^  delivered  unto  the  plaintiff-,  by  which  it  fecms 
thernam.  that  the  form  of  the  writ  of  withernam  there  is  in  another  man- 
And  /o  it  is  ner  than  it  is  in  the  Regifter.     F.  N.  B.  74.  (D) 

dant  at  tbeplMTies  returned  appeal,  and  fleadt  that  the  cattle  are  dead^  in  the  default  of  the  plaintiffs 
th«  plaintiff  fliall  not  have  withernam.  F.  N.  B.  74.  (E)  [The  laft  edition  cites  Bro.  Vouch* 
cap.  7»  but  it  fecms  mifprinted,  and  Brook  is  not  mentioned  in  the  French  original.] 

i6«  Wells  was  charged  with  having  conveyed  his  elder  brother 

away^  and  by  that  means  enjoyed  his  eflate^  for  which  he  was  com-* 

nutted  to  Newgate  without  bail,  as  in  withernam^  till  he  produced 

his  brother ;   and  about  a  year  afterwards  he  moved  for  an  hominc 

replegiando,  which  was  denied  for  the  reafon  before -mentioned^ 

but  the  court  being  now  as  it  were  fadsHed  that  W.  was  not 

guilty,  granted  a  hab.  corp.  intending  thereupon  to  bail  him.     Sid» 

210/  pi.  5.  Trin.  i6  Car.  2.  B.  R.     The  King  v.  Wells. 

Where  tBe        17-  If  defendant  appears  on  the  pluries  no  withernam  ihall  go  5 

party  ap'     and  where  the  defendant  appears,  and  pleads  non  cepiy  or  claims 

ir'^'whcrc-  property,  there  never  ought  to  go  a  withernam ;  but  that  writ  on^ 

onlhc  pro-  goes  where  the  thing  cannot  be  replevied^  and  defendant  will  not  corns 

ccfsisre-     and  plead.     Per  Holt  Ch.  J.  12  Mod.  427.  Mich.   12  W.  j. 

turnabic.     fi;  R.  in  the  cafc  of  Moorc  Y.  Wats. 

and  pleads 

non  cepitt  there  is  no  need  of  bail ;  wherefore  per  Cur.  a  fuperfcdeas  to  withernam  was  grantecl 

without  bail,    la  Mod.  36.    Dc  la  BalUle  v.  Reignold. la  Mod.  495.    Moore  v.  Watts. 

If  wn  elongata  returned,  the  defendant  pleads  non  cepit^  no  withernam  Ihall  iffue.    a  Salk*  589b 
Moore  v.  Watts.— *xa  Mod.  425.  S.  C.^— Kelw.  71.  pi.  to.  S.  P..  but  adds  a  quxre. 

But  if  non  eepi  be  pleaded,  and  found  againfi  binti  judgment  fliaU  be^  and  witbcroam*    Per 
Holt  Ch.  J.  la  Mod.  429,  in  the  cafe  of  Moore  v.  Watts. 

Hbiech.j.  |g.  There  may  be  a  new  withernam  after  the  defendant  has 
conr?"' '^^  l^e^'^  ^J«^  "P<>"  *c  fi***-    2  Salk.  582.    Moorc  V.  Watts^ 

night  award  a  fecond  xuithemam,    la  Mod.  428.    Moore  v.  Watts.— 49^ 

[11]  (R)    Withernam.    Cattky  Hma  to  be  t^eJ,  and  h 

what  Cafes,  and  on  what  Terms  to  be  reftored. 


•I 


T  replevin,  &c.  the  defendant  avdwed  for  damage^feafim^ 
and  upon  ifilic  joined  it  was  found  fir  the  averwant^  an4 

daiBag^ 


% 
Auttiages'  aOefled,  and  a  nt^m.  babend.  ijfuid.  The  Jberiff  returned 
etoiria  ekngata^  and  thereupon  a  capias  in  withernam  was  awarded. 
The  plaintiff' cune  into  court,  and  tendered  the  damages  affejfed  by 
the  jury,  and  prayed  Jlay  of  the  witbemam^  'and  threw  the  money 
inUemrt^  but  the  whole  court  was  clear  againft  it,  becaufe  he 
0Mght  t9  pay  a  fine  fir  bis  contempt  in  eloining  the  cattle^  and  fo 
they  alTefled  a  fine  of  3s«  and  40.  and  then  the  plaintiff  had  his 
prayer.     2  Le.  174.  pL  2ii.    Mich.  29  &  30  Eli?.  C.  B.  Anon. 

2.  Uponz  fecond  deliverance  J  the  Jheriff  returned  averia  elongata\  Cro.E.i6s« 
whereupon  he  moved  for  a  widiemam  of  the  cattle  for  the  plaintiff,  P}*.*-  S-  £* 
and  it  was  granted ;  afterwards  the  plaintiff fatisfied  the  defendant  3"eiu?c* 
his  damages  and  charges^,  and  moved  fir  a  rejiitution  of  his  cattle  B.  accord. 
taken  in  withernam.    The  Court  held  the  cattle  were  not  reple*  '"«^y  **? 
viiaUe,  but  having  iatisfied  the  damages,  he  (hall  have  reftitution  AnnefUr  r. 
of  die  cattle,  and  that  fo  Was  the  courfe  which  the  clerks  affirmed.  Johnfon.— 
And  WaloiJley  cited  16  H.  6.  to  this  purpofe  ;  and^  to  being  ^/i  ^°  ^"^^^  * 
fir  the  meat  the  cattle  had  eat^  he  faid  the  defendant  had  the  ufe  of  'court  ^ 

the  cattle,  and  fo  it  was  reafon  he  fhould  fuftain  them  5  and  a  writ  granted  the 
of  reftitution  was  granted,     Ow.  46.    Almefky  v.  Johnibn.  f^^TJI^wlt 

M  TtBwe  his  catUc,  reciting  the  whole  matter  wthout  any  Mowamee  for  the  keefhg  oF  the  cattle; 
for  It  it  intended  their  labour  and  other  profits  by  them  countervails  fuch  charge*  3  Lc.  »^ 
|d.  323.    Mich.  3t  £Iiz.  C.  B*  Anon. 

3.  It  was  £ud  by  the  Court,  That  bea/fs  diftrainedj  as  cowsy  could 
not  he  milked^  nor  borfes  wrought,  but  they  ought  to  be  put  in  the 
pound  open,  and  there  the  owner  might  milk  them  and  fodder 
them ;  but  tfcovrs  be  taken  in  withernam^  becaufe  they  are  deli- 
vered to  the  party  in  lieu  of  his  own  cattle  he  may  milk  them,  or 
if  they  foe  oxen  or  horfes,  he  may  reafonably  work  them,  otherwife 
he  (hould  be  at  great  charges  of  keeping  and  pafturing  of  them, 

and  no  profit  or  confideration  for  it.     Anderfon  faid  it  would  be  a  » 

great  inconvenience  to  the  commonwealth,  For  if  the  cows  are 
not  milked  the  milk  is  loft,  and  alfo  the  cows  impaired  thereby, 
Le.  220.  p].  302.  Mich.  32  &  33  Eliz.  C.  B«  Chambei:- 
layn's  Cafe. 


(S)    Witheraam*     Wrilj  Proceedings^  Pleadings, 

and  Judgment. 

X«  TN  replevin  ^t  plaintiff  hoi' the  beqfts  of  the  defindant  in  tui^  Br.  Reple. 
-I-  tbernamj  and  the  plaintiff  was  compelled  to  the  deliverance  ^?"»  E^?! 
ibereoK  and  writ  ijjued  to  the  meriff  to  make  deliverance,  and  the  f^N.B.rX 
/biriff  returned^  quod  elongata  funt,  by  which  the  defindant  bad  (A)  in  the 
witbersupn  againft  the  plaintiiF;  quod  nota  $  and  fo  fee  witffernam  "if^J'^^ 
t^on  vtitbemam ;  •  and  iht  fieri ff  returned  quod  nulla  habet  bona  nee  s.  c.  bnt^** 
satalla  unde  poteft  iacere  withernam ;  by  which  capiifs  iflued,  and  f«ys  qucra 
Abe  ifltie  was  found'  for  the  "plairitiflF,  and  damages  taxed  to  sb  p^**'^^'! 
marks;  and  per  Tirwhit,  the  defendant  in  this  cafe  ought  to  re-  L  ^^  J 
cover  damages,  againft  the  plaintiff  for  the  detinue  pf  the.wither- 
Mmi  ^werc  inde ;  but  by  the  Reporter  he  cannot  recover  damages « 

vithgut 


« 

widiout  original ;  and  that  he  may  have  writ  of  detinue  t>f  the 
withernam ;  and  alfo  three  capias's  ifTued  in  the  cafe  fupra  agsunft 
the  plaintiiF  to  deliver  the  withernam^  and  upon  the  pluries  capias 
returned,  exigent  ifTued,  and  fo  fee  that  the  platndff  mav  be  out«> 
lawed,  as  here  in  his  own  fuit.  Bn  Wjftfaernamy  pu  5.  cites 
J I  H.'  4*  10. 
Br.Wyther-  2.  It  was  admitted  that  the  Jheriffmay  award  withernam  in  the 
{SiSsfc.—  ^^*^^*    ^^*  G*g^  Deliverance,  pi.  9.  cites  21  H.  6.  +o* 

T^ejterijfmaj  ttUHiri  viUhtrtMim  on  replevin  fued  by  piftint,  if\\.  ht/^tmd  hj  enqueft  in  the  cotnttj 
that  tb<  cattle  are  ejloigned  according  to  the  tan  iff*  t  retuimt  &c.  But  ttpw  the  tvithermam  awarded 
IJR  the  C9UMtj<,  If  the  bailiff  do  return  that  the  other  partj  hat  not  any  thinjtt  &c.  he  Jhall  have  art 
4dla*  and  a  pluria^  and  fi  in/Snite,  and  has  no  other  remedy  there,    f,  N.  s.  7^.  (C). 

3*  In  the  writ  of  withernam  he  ought  to  rehearfe  the  caufe  which 
the  (heriff  returns,  for  which  he  cannot  replevy  them.    F.  N.  B. 

73-  (G) 

4*  But  upon  a  withernam  returned  in  B.  R.  or  C.  B.  if  the 
iherifF  do  return  that  the  party  has  not  any  thing,  &c.  there  a 
capias  JhaU  be  awarded  againji  him^  and  exigent^  and  procefs  of  utla* 
gary.    F.N.  B.  74.(D) 

5.  F,  N.  B.  73.  (F)  in  the  new  notes  there  (c)  feys.  That  it 

feems  the  defencbnt  fhall  have  a  day  in  this  writ,  if  he  comes  in  by 

4ittachmenty  but  not  otherwife,  and  cites  7  H.  4.  27.    43  £.  3.  26. 

35  H.  6.  47.     As  if  elongata  be  returned  on  the  pluries  replevin, 

dien  there  is  this  caufe  inferted  in  this  writ*     Et  ft  the  plaintiff 

fecerit^  &c.  tunc  pone  the  defendant^  ice.  ad  refpondentf  tarn  domino 

m  Tii'ig  2g      regi  de  contemptu  quam  prafato  querenti  de  captione  ^  injujia  de^ 

mirprinteds  tentione  catallorum  tradi^or.     2  £liz.  *  180.     For  it  feems  there 

iT^ir^h **^  had  not  been  any  uich  claufe  in  the  withernam,  if  it  had  been  on  a 

St3EYiz',D.  plaint  in  the  county.    Vide  ibid,  and  44  AlF.  15.     But  then  the 

188.  b.  pi.    whole  ought  to  be  removed  by  the  pone,  and  a  fpecial  return 

*••  ^^^^    thereof,  viz*  ^od  nullum  aliud  breve  efly  &c. 

6*  F.  N.  B*  74*  (A)  in  the  new  notes  there  (a)  fays.  Note  the 

writ  of  withernam  is  ad  refponJf  domino  regi  do  contempt  &  parti 

de  damno  (sT  injur'  and  cites  R.  £ntr.  701.  and  35  H.  6.  47* 

Per  Danby  and  Moyle.    The  defendant  mall  recover  'damages  in 

withernam,  on  elongata  returned^  in  a  writ  de  retumo  habend'^  but 

others  contra,  arid  cited  Dyer,  41  •    That  if  the  plaintiff  be  ii9»- 

fuity  he  may  have  a  fecond  deliverance  infianter^  and  it  Jhall  he  a 

fuperfedeas  to  the  retort^  habend^^  and  if  a  retorrf  habeneT  he  fued 

after  a  fecond  deliverance  granted,  ^^Jheriff  ought  not  to  execute  tbi 

fecond  deliverance^    Note,  this  prevents  the  nulchief  of  a  wither* 

nam  againft  the  plaintiff. 


(T)    Procefs  and  Troccedingi  in  RepIeviUi 


i?«r/byaiU«  llfication 


^Jfieatioo  af  At  oAer,  he  is  oat  of  cour^  nota.  ~  Br.  Frocdsy  ^-  *«•  ■» 
pi.  26.  dtes  ai  E.  3.  2,  g-^-^„^ 

the  one  Sfowedi  tnd  the  other  juftified  fir  nmht^  h  uUt  of  him,  there  notwithfianding  they  arc  at 
ifliie  opoB  the  avowry,  the  proceft  (hiU  be  coniinued  agaiDft  the  other*  and  otherwife  the  writ 
Ihail  abate;  for  there  the  other  has  pleaded  of  record;  quod  nota.    Br.  Procefsy  pi.  «6.  -Br. 

Brief,  pK  iti*  cites  S.  C.  per  Cor.  ■  Br.  Brief,  pi,  437.  citea  S.  C. 

*  2.  In  replevin,  at  the  alias  and  pluries  itke  Jberiff^  did  not  make  B»'-  Reple- 
retum^  by  which  writ  ijfued  to  the  coroners  to  attach  the  Jheriff^  and  cite«|  cfil 
to  makt  replevin  returnable  in  B.  R,  and  the  coroners  returned  that  Br.  Cooi 
they  bad  attached  the  Jheriff^  and  had  not  made  replevin^  becaufe  they  tempta, 
cannot  have  the  view  of  the  beajls^  and  ^^jheriff  did  not  comej  by  s.V— Br* 
which  writ  ij/ited  to  dtjlrain  the  fl>eriffy  and  to  make  withernam  to  Wythcr-  * 
the  plaintiff  of  the  beafts  of  the  defendant^  and  none  came  of  the  part  ^}^^  P^-  a. 
#/  the  platnttff  to  receive  the  wtthernanu  and  in  the  writ  to  the  ?i"H^;^! 
€oroncrs  was  not  anyfummons  to  make  toe  party  to  receive  bis  beajts\  fhouid  be 
and  the  defendant  came  and  prayed  that  the  plaintiff  Jhall  gage  de-  W  >°<1  ^^ 
iiverance  of  the  withernam^  and  faid  that  part  of  toe  beajls  are  dead  cdluon^!^' 
in  the  drfault  rf  the  plaintiffs  and  to  the  reft  he  is  ready  to  make 
delivery.    Hoit  faid^  that  the  plaintiiF  has  not  day  in  court  here, 
wherefore  he  cannot  plead  with  the  defendant,  therefore  he  prayed 
the  withernam ;  for  no  procefs  came  to  the  coroners  to  give  him 
day  in  court.     Per  Knivet,  by  the  procefs  made  to  the  coroners^ 
tiie  fheriiF  cannot  hold  plea  in  the  county,  and  the  coroners  have 
no  power  to  hold  plea ;  for  the  writ  to  them  is  only  to  make  re- 
plevin, and  attach  the  iheriff;  and  by  realbn  of  this  proce(s  f  the  -V-Br.  Joara^ 
parties  have  day  in  court  here  \  auod  Ingilby  conceffit.    Holt  faid,  J^'g**  ^!!? 
by  proceis  to  the  coroners  the  inerifF  cannot  make  replevin,  but  s,  ri^*    * 
his  power  remained  to  hold  plea,  and  after  Klnivet  awarded  that 
Che  plaintiff  ihall  find  pledges  to  profecute,  and  to  make  return 
1^  &Cft  and  writ  to  the  coroners  to  make  deliverance  of  the  firft 
beafts,  and  to  attach  the  defendant,  and  upon  the  return  of  it,  he 
may  plead  and  recover  his  damages ;  and  fo  it  feems  that  they 
fiiail  not  have  day  in  court  by  the  firft  writ,  and  he  (hall  recover 
his  damages  if  the  beafts  are  loft  in  default  of  the  defendant ;  and 
die  plaintiff  prayed  deliverance  of  the  withernam,  and  could  not 
have  it :  tfor  per  Knivet,  none  of  them  ihall  have  delivery  of  the 
withernam  till  the  other  has  deliverance  of  his  beafts  $  and  if  the 
plaintiff  has  not  his  beafts  then  he  (hall  have  deliverance  of  the 
withernam,  and  alfo  proceft  againft  the  party  to  recover  his  da« 
tnages  for  the  delay,  and  the  beafts  taken  in  withernam  ihall  re<» 
main  in  the  haim  of  the  coronet^  till  this  writ  be  returned* 
Quod  mirum!  &e»    Br*  Replevin,  pi.  9.  cites  43  £•  3.  26. 

3*  An  attachment  againjl  the  Jheriffto  have  a  replevin  direSledt9 
the  coroners  J  and  the  Jheriff  returns  the  attachment  Of  elongata  for 
die  beafts;  whereupon  z.dtftringas  againft  the  (heriff,  with  a 
withernam  ijfued^  and  be  returns  the  dijlringas  with  a  taking  in 
withernam ;  and  How  comes  the  plaintiff  and  prays  a  writ  of  de-- 
Sveremce  oS  the  beafts  taken  in  withernam  ;  and  the  defendant  ^ 

comes  and  prays  that  the  plaintiff  may  gage  deliverance  of  them^  for 
tifat  part  di  the  beafts  fo  taken  were  dead  in  pounds  &c.  and  the 
T^Ububi  is  rtady  to  dtUvtr }  and  becaufe  he  had  not  part  (ready)  at 

the 


t^5  Elpiebiiu 

^e  isLy  in  court,  tfie  plaintiff  was  dtreded  to  fue  a  writ  to  the  co^ 
roners  to  deliver  the  firft  beads,  and  to  attach  the  defendant  to 
anfwer,  and  on  the  return  thereof,  the  plaintiff  might  plead,  &c. 
F.  N.  B.  68.  (E)  in  the  new  notes  there  (d)  cites  44  AiT.  15. 

4,  In  fecond  deliverance,  the  Jheriff  returned  no  wriiy  and]  the 

difendant^appearedj  and  prayed  that  toe  plaintiff  count  againft  him, 

cr  that  be  may  have  return  irrepleviable^  and  could  not  have  it,  but 

♦Orxg. (in./^a/  alias \  for  it  is  a  writ*  judicial \  and.. this  notwithftanding 

Aicc.)         they  have  day  by  the  roll.    Br.  Second  Deliverance,  pL  4,  cites 

49  E.  3.  2. 
But  if  be         5.  In  replevin  again/l  threcy  the  one  appeared  and  avowed  im 
^rbh^f  ^^^^'^  P^^^  '^  ^^'^^  return^  and  traverfed  the  place  j  in  this  cafe 
and'tSe       procefs  ought  to  be  made  againft  the  other  two  by  the  beft  opi-» 
•fArr«, there  nion.    Br.  Procefs,  pi.  26.  cites  49  £•  3.  30. 

procefs 

(hail  not  be  made  againft  the  others;  contra  here.    Br.  Procefs,  pi.  s6.  cites  49  E.  3.  20. 

Br.WytW-      6.  In  homine  replegiando,  the  flieriff  returned  that  the  plaintiff 

SS's/a    '*  ijloignedy  and  withernam  iJTued  to  take  the  defendant^  nottvith^ 

*   '  fiandingjhe  was  a  peerefs  of  the  realm^  and  it  ijfued  againft  her  and 

[    14    J  her  Jervants  who  took  the  plaintiff  \  and  this  againft  the  lady  by 

reafin  of  the  contempt^  viz.  by  capias.     But  in  debt,  and  trcfpafs 

againft  a  lord  or  a  peer,  capias  does  not  lie,  contra  upon  contempt, 

as  here  \  and  after  the  lady  produced  the  plsuntiff  who  was  put 

in  ward  of  the  marihal,  and 'counted  againft  the  lady,  and  they 

were  at  iflue  upon  villeinage  or  franktenement,  and  found  furety 

to  fue  with  effeA;  and  againft  thofe  defendants  who  came  not, 

the  plaintiff  prayed  capias,  and  could  not  have  it  now  becaufe  the 

plaintiff  is  delivered,  but  had  pone  per  vadlos,  &c«     Br.  Replevin, 

pi.  19.  cites  It  H.  4.  15. 

Br.Scirera.      7.  Where  the  ftatute  fays,  that  the  (heriff  fliall  take  pledges  to 

cit**s*c  —  ^^^^  return  in  replevin,  or  (hall  render  to  the  party  all  beafts,  and 

Br.^Rcturn  ^11  chattlcs,  there  upon  infujfcient  pledges  taken  which  is  returned 

deAvers,pl.  nihily  the  party  fliJl   have  fcire  facias  again/l  the  Jheriffy  and 

^bJ*Vw?'  ^^  "°^  ^  P^^  ^^  aftion  of  detmue.    Br.  ftocefs,  pi.  5.  cites 

liament,        2  H.  6.  I5. 

pi.  3.  cita  S.  C-  Br.  Pledges,  pi.  i .  cites  S.  C. 

Br.  Reple-       8.  If  the  Jheriff  in  replevin  cannot  have  the  view  to  make  dell'* 

cit«s^c*l.  verance  to  the  pbintiff,  iht  plaintiff  JhaU  have  capias  in  wither^ 

Br.  R^oi^ne  ^^^  emdfor  default  of  withernam,  procefs  of  outlawry^  and  the  lord 

deAvcrs,pi.  fliafl  be  aided  after  return  adjudged ;  if  he  cannot  have  return^  he 

^.atesS.C.  j^  f^^yg  y^^y^  facias  againft  the  pledge Sy  or  attachment  againft  the 

partVy  ani  for  want  of  diftrefsy  procefs  of  outlawry  or  writ  of  detinue 

agatHft  the  bailiff  who  made  replevin  without  furety  de  retumo  ha-^ 

berida,  &c.    Quod  vide  in  a  note.    Br.  Wytnemam,  pU  ii«  cites 

9  H.  6.  42. 

Sui  whew       9.  Plaint  of  replevin  was  removed  out  of  C.  B.  hy  the  defendant 

Jemoved'"  *y  poncy  and  at  the  day  in  bank,  it  was  agreed  that  the  defendant 

ouTof  the    ^^1  ^<)t  have  procefs  of  outla%ury  againft  the  plaintiff  in  anv  cafe^ 

county       and  that  if  he  who  fued  the  pone  makes  default^  diftrefs  flml  iffue^ 


and  firdefmJt  •/  Jiftref$y  frocefs  of  oailawfj,  Br.  Proceis,  pi.  67.  rftbepUim* 
d^es  n  H.  6.  50..  '^^^^ 

wmket^faMltu  the  dty*  |>oiie  (hall  be  awarded,  which  is  an  attachment,  and  after  diHreft,  and 
lb  ufoo  Uic  cafe  of  leturn  procefji  of  ouiiawry,  which  ia  intended  for  defauU  of  diftrefs  as  it 
' Ibid. 


10.  Note  9n  the  flurii$^  the  parties  have  m  day  in  courts  but  ^"  the  dc* 
only  i^jheriff^  yet  he  may  return  pledges  on  tbe  pluries^  or  on  the  -^^^J 
repievin^  if  it-he  f9und\  and  yet  the  plaintiff  may  come  at  tbe  return  doub^"iV 
of  the  (Juries,  and  take  ijjiie  on  the  caufe  returned  by  the  fherifF^yS  "^  compel 
as  to  iKtitle  himfelf  to  damages  againft  the  Jheriff^  and  the  king  to  a  '^^;  JJ^ J^ 
fine  for  his  contempt.     But  if  at  tbe  return  of  the  pluries,  the  'rflbeLmy 
plaintiff  and  alfo  the  defendant  appear y  they  may  pleady  &c.    And  ">'i  ^  (fi 
alfo  (by  Afhton)  if  the  defendant  appcari,  he  may  compel  the  Plaintiff  ^/"^'/^^ 
to  count  (in/lanier)  although  they  have  no  day  in  court,  and  by  Zuh  tbe 
the  (aine  roifon  may  caufe  the  plaintiff  to  be  called  upon  a  nonfuit^  pUintiiF, 
F.  N.  B.  68.  (D)  in  the  new  notes  there  (b)  cites  22  H.  6.  21!  JJjJ^'^ 
Bromfleet's  Cafe,     2  H.  7.  5.  »i^  Jw 

.  pledget  tie 

€smrt  iM/tamtlj,  Ibid,  citet  R.  Entr.  560.  h.——— Where  ihe  plaintiffj  at  /i&rday  of  the  retttrn  rf 
tie  fimriet  (if  (he  writ  be  exeemtett)  may  have  an  attachment  againfi  the  defendant^  ad  reffondend* 
depiaeitp  fuare  cepit  averiat  &c.     Ibid,  citef  R.  £mr.  570.  Oxiftbejherijfretkrnx  elongata^ 

then  the  flahaifjkaii  have  a  wtthermam^  vtbereiti  h  alfo  contained  an  attachment  againft  the  de- 
fendant s  amd  hy  tbe  ntithemam^  day  is  given  t»  hotb  parties  \  fo  that  if  the  withernam  be  returned 
tarde^  then  the  defmdant  at  the  day  may  compel  tbe  plaintiff  to  cannti  but  otherwife  it  ia  if  tbe 
^vuhcmtm  be  not  returned  ferved,  becaufe  then  the  parties  have  no  day  in  court  but  by  the  roll  s  and 
tbcfdbre  the  plaintiff  cannot  be  noofuii,  but  may  count.    Ibid*  cites  aa  U.  6.  2t.  b/ Newton. 

1 1.  Ifllie  (haK  not  be  taken  whether  the  delivery  be  made  or  not^ 
but  writ  Jhall  ^Jiu  to  the  Jberiff  to,  make  the  tielivery ;  and  there- 
upon if  it  be  retumedj  quod  averia  elongata  funt,  capias  Jhall  ijfua 
mgain/i  the  defendant^  and  not  withernam^  and  the  recovery  (hall  be 
all  Ilk  damages,  and  the  defendant  (hall  be  grievoufly  amerced. 
^T.  Gage  Deliverance,  pi.  11.  cites  22  H.  6.  41. 

12.  In  avowry,  the  plaintiff  was  nonfuit^  and  return  was  awarded  [    ^  5   ] 
to  tbe  defendant^  and  ^z  Jberiff  returned  upon  the  returno  habendo^ 

auod  averia  funt  elongata^  and  upon  this  ijfued  withernam^  and  the 
ieri(F  returned  nihil^  by  which  ilTued  3  capiases  and  one  exigent j 
and  the  plaintiff  outlawed 'f  quod  nota,  the  plaintiff  outlawed  upon 
his  own  fuit,  m  a  manner,  by  which  he  fued  a  charter  of  pardon, 
and  (cire  facias  upon  it :  and  there  it  was  held,  that  where  the 
defendant  cannot  recover  damages  upon  the  avowry y  he  JhaU  not  have 
etamages  upon  the  withernam.  By  the  beft  opinion.  Br.  Wither- 
nam,  pL  i.  cites '35  H.  6.  47. 

13.  The  Jberiff  in  bis  county  may^  upon  complaint  made  to  him 
of  taking  ef  beajts^  make  replevin  immediately  upon  pledges  found  de 
profequendo  &  returno  inde  habendo  (i,  &c.  and  (ball  not  (tay  till 
the  counts-day ;  but  the  plaint  (hall  be  entered  immediately,  and 
the  (herin  may  enter  it  in  his  chamber  or  hail  \  for  per  Littleton^ 
a  man  (hall  not  be  put  to  anfwer  to  any  thing,  if  it  be  not  in  wri« 
dng ;  and  it  would  be  mifchtevous  to  the  party  to  (lay  for  replevin 
tiil  the  county-day,  but  the  pleas  and  the  day  thereof  (hall  be  in 
ike  county  at  the  county-day,  tjsA  the  (heriffmay  make  his  pr^ept 


to.the  MIHF  by  parol  to  make  deliverance,  as  well  as  by  wri&ig* 
Br.  Replevin,  pL  28.  cites  9  £•  4.  48. 

14,  Note  per  Littleton,  that  if  the  defendant  in  the  replevin 

makes  avowry^  and  after  avowry  refufes  to  make  deliverancrif  the 

beafts,  be  Jhall  be  itnprifoned  for  the  contempt :  for  after  avo^y 

made  by  him  ke  cannot  daim  property  ^  and  therefore  always,  be** 

caufe  the  plaintiiFhas  property  by  common  pretence,  the  defendant 

therefore  (hall  be  compelled  to  gage  deliverance,  or  ihaU  go  to 

prifon.    Br.  Gase  Deliverance,  pi.  24.  cites  20  £.  4.  ii. 

Br.  Retoni    .    15.  In  replevm  at  tbe  pluries  tbe  Jhiriff  returmdj  ^uod  averia 

de  Brief,      ehngata  funt,  by  which  ijued  withernam^  and  the  Jbtrtff  returned 

ou^S^'c.    <luod  defendant  n$n  hahet  bona  nee  cataUa  infra  ballivamfuam  nee 

tjt  inventus  J  &c.  by  which  ij/ued  capiaSj  and  the  Jherif^  returned 

quod  cepit  ecrpusy  &  quod  languidus  eft  in  prifona^  by  ivhich  iffiied 

iuees  tecuntj  and  the  fieriff  brought  him  in.    Br.  Withernam, 

pi.  13.  cites  2Q:E.  4,  1 1. 

16.  In  trefpafs  the  defendant  juftified  as.  finriffy  becovfe  y^  M 
fued  replevin^  and  he  found  the  Park^  viz.  tbe  pound  open^  and  en'- 

tefed  and  made  deliverance^  and  the  other  fatd  that  the  property 
af  the  beafts  was  to  T,  JV.  and  not  to  7.  ^  and  fo  to  ifTue  ;  ana 
K>  fee  that  iii^Jberiff  at  the  firft  replevin  cannot  break  the  park  to 
make  replevin,  as  it  feems ;  but  at  tbe  pluries  be  may  break  the 
forcdet^  or  bold,  to  make  deliverance.  Br.  Replevin,  pi.  58. 
cites  21  £.  4*  54«    ■  ' 

17.  A  replevin  is  vifcontiel  by  reafon  of  this  claufe,  et  poftea 
cam  inde  jufte  deduci  fac.  But  by  the  pluries^  w|diout  queftion, 
ihejieriff's  power  to  proceed  in  the  county-court  is  determined^  as 
was  clearly  held  by  all.  If  the  (heriiF  does  not  execute  the  writ, 
but  returns  elong^ta,  it  vras  doubted  if  the  flieriiF  (hall  execute 
the  writ,  by  reafon  the  words  ('i/el  ipfejit)  are  conditional.  F.  N. 
B.  68.  (D)  in  the  new  notes  there  (b)  cites  2  H.  7.  5. 

18.  In  replevin,  if  the  beafts  of  the  defendant  are  taken  in  wither^ 
nam  for  non-deliVery  of  the  plaintiff^ s  beafts^  there  at  the  day,  each 
of  them  Jhall  gage  deliverance  to  the  other^  and  Jhall  find  pledges  feve^ 
rally  of  the  deliverance^  and  each  Jhall  have  feveral  writ  of  deli'* 
verance ;  and  it  (hall  not  be  in  one  and  the  fame  writ ;  quod  nota. 
Br.  Gage  Deliverance,  pi.  27.  cites  13  H.  7.  28. 

19.  Note,  the  original  writ  of  rcplcg.  is  in  nature  of  a  juf 
ticies^  and  is  not  returnable^  and  in  a  jufticies  no  conufance  can  be 

*r  16  1  demanded*     2  Inft.  140. 

In  a  replc-  20.  A  Mnfuit  was  in  replevin^  where  the  plaintiff  did  not  find 
vin  iff  the  pledges ;  but  if  the  plaintifF  has  found  pledges,  and  the  (herifr  on 
p/aT/tif^  the  attachment  in  the  'withernam  returns  that  the  defendant  nihily 
dQtbnot  dt-  yet  it  feems  he  may  come  in  by  a  day  on  the  roll^  ana  the  plaintiff 
eUre,  aod  yiki//  be  called  \  *  and  if  he  be  nonfuited^  zfpecial  writ  of  delivery  on 
^ant  "Ti^rt  **^  withernam  Jhall  be  granted  to  tbe  defendant^  and  a  return  of  the 
the  laufito  beofts  notwithftanding  the  return  of  the  flieriflF,  if  in  truth  the 
B.  R.  liy  fherifFhad  made  deliverance  of  them  to  t]ie  plaintiff  or  not,  and 
V^'th^'  ^^  ^^^^  *«  plaintiff  to  a  fecond  deliverance.  F.  N.  B.  68.  (D) 
fiaimiiffh  in  the  new  mtes  there  (b)  cites  Dy.  189.    And  adt^  Qtcvre 

n§t^mted  jf 


U  die  writ  of  (eeofUfi  deliverance  be  not  teken  twir  by  a  late  whhoiit 

*      *^  ud  the 

^«M^  «NM,  f^hmt ptJgment  the  ^tvowimtJkaU  bmft  f  for  if  he  fliall  have  judgneiit  to  have  a  return 
•f  die  caiile,  it  dmt  mi  appear  w6*t  cmttU  twu  rtflevUd^  becauCe  the  plaintiff  docs  sot  fhew  them 
by  any  declaration;  and  it  fcems  the  JefrnJant JhrnU fmggejl  r»but  caitU  ht  t—ki  and  (hall  have  re- 
tain of  them.    Raym.  33,  34*    Mich.  13  Car.  2.  B.  R.  Anon, 

In  a  replevin  (rttmnftdhy  rtconimri)  there  waa  a  mmfmit  fir  vmnt  vf  a  deefarathm  ;  and  there* 
upon  the  defimdmmt  made  mfmgfrfim^  mmi  mk  me  a  vtrit  ^  imptity  apoo  17  C^.  ■•  cap.  ay.  The 
plaintiff  moved  that  this  mi^hi  be  fet  afide,  becaufe  the  Mmfult  happened  tbrorngb  ibefuddettjlcknefi 
^ibepeffim  emfdeyed  to  fr^eettte.  Cnria.  This  new  ftatute  having  uken  away  the  writ  of  fecond 
aelivcrmcc^  hatn  made  the  plaintiff  remedilefsi  unleis  we  help  him  {  therefore  we  will  endeavour 
it  as  far  as  we  can  {  and  fo  ordered  defendant  to  fhew  caufe  why  he  (hoold  not  accept  of  a  dedaia* 
lion  upon  payment  of  cofts.    Vent.  64.   UilL  11  Seit  Car.  i.B.  R.    Piayt^  v.  Soecnng* 

^21.  If  the  replevin  was  fuid  hy  writy  and  die  fiieriflF  retmms 
tfaereupofl,  tbat  tbt  cattU  an  not  t$  be  founds  then  a  withernam 
Jball  be  awarded  againft  the  defendant  ^  and  if  a  nihil  be  returned^ 
then  a  eapias^  aliasy  andpluries  withernam,  and  thereupon  an  ^jr* 
igent ;  and  i/at  the  return  of  the  exigent,  be  finds  pledges  to  make 
deliverance^  and  be  admitted  to  bis  fine^  then  the  plaintiff  Jhall  de^* 
dare  upon  an  adhue  detinetj  and  go  to  trial  upon  the  right  of  die 
caufe  pf  difirefs :  and  if  it  he  found  for  the  plaintiffs  he  Jhall  re^ 
cover  bis  ^ofts  and  damages  \  and  if  for  the  defendant  ^  he  Jhall  have 
m  returm9  Sabendo ;  but  if  upon  the  return  of  the  pluries  repleg.  the 
difmdant  appear^  diea  no  withernam  liesy  but  be  mujl  gage  de* 
Uveremcej  or  be  committed  i  and  (be  plaintiff fiall  count  againft  him 
upon  an  adhuc  dednet,  and  fo  proceed  to  the  rightful  taking  of  the 
dtftreft.  And  //  it  ht  found  for  the  plaintiffs  if  die  catde  be  not 
delivered,  be  Jhall  recover  the  value  of  the  goods^  and  cojls  and 
damages  \  if  for  the  defendant^  coJls  and  damages^  and  a  ffturn. 
babend.     i  Brownl.  io8«  ^  Goldft). 

22.  Plaindff  nonfuited  in  replevin,  defendant  has  a  writ  of  re-  **|*rt «. 
turn,  and  to  enquire  of  damages,  and  the  plaintiff  brings  fetond  "p^  fj /"" 
deliverance,  per  Cur.  This  is  a  fuperjedeas  to  the  return^  but  not  41.6.  pi.  4. 
tx^ibt  writ  of  inquiry.    Lat.  72.  l^\fS^i 

V.  Bin^am  ■  Palm.  403.  ■  t  Salk.  95.    Pratt  v.  Rntltdge;  and  fays  thcfe  damages  are 

Bol  for  the  things  avowed  lor,  but  are  given  by  ai  H.  8.  19.  st  a  compenfation  for  theexpencc  and 
trouble  the  avowant  has  ondereone.— Whether  a  fecond  deliverance  be  %JuperfedtM  of  «  vrrlt  |f 
iMfuirj,   Quaere.   See  it  Mod.  ^46.   Prat  v.  Rutleis. 

« 

23.  Replevin  was  brought  againft  two  defendants ;  om  pleads 
non  cepity  the  other  pleads  that  it  was  bis  freehold.  The  plaintiff 
is  seenfuit  againft  one^  and  gets  a  verdiSf  againft  the  9tben  Re- 
Iblvo^  that  the  nonfuit  againft  one  before  judgment,  diicharget 
both.  Freem.  Rep.  50.  pi.  60.  Mich.  1672.  C.  B.  Bcale  v. 
Baldwin  and  Broadway ;  and  cited  Hob.  70.  i8o. 

24.  Holt  Ch.  J.  faid  diey  ihould  have  the  writ  in  f  nnt,  and  be 
ready  to  declare »  for  they  were  demandable  at  the  retstm-day  in 
liomine  replegbmdo,  and  in  replevin  for  catde,  as  wdl  as  upon  an 
appeal.  12  Mod.  429.  Mich.  X2  W.  3.  B.  R.  in  cafe  of  Moio 
r.  Wate. 

25.  The  Court  wte  of  opinion,  that  notice  ought  to  be  given  in 
nqdevin  of  the  filing  the  re.  fa.  lo.  if  broughtin  after  the  4  daySp 
tod  diat  a  didaration  ought  to  be  called  for  in  writings  and  diere* 

C  2  <<»• 


*x7  Eepleftfn* 

forefet  afide  the  retom'  habend.  which  had  been  iflued  in  thtf 
caufe  without  fuch  notice.    Rep/  of  PraS.  in  C.  B.  55.    Mich. 

.  3  Geo,  2.    Taylor  v.  Blaxland  &  al. And  adds,  note,  Cole* 

'  man  v,  Poynter,  Eafter,  4  Geo.  2.  the  lilce  refolution  by  the  Court. 

Sce(o.s.)  *(U)    Finding  Pledges  in  Replevin,  and  by  whom 

5r'ror(F.%  takcn. 

pi.  17>  &8, 

P?cdgc»^H)  '•  T^  homim  nplegtando  the  plaintiff  Jhall  find furety  in  afum  /# 
■ad  tbro'  ^  the  ufi  of  the  defendant  to  fue  with  effe&  before  his  deliver- 
l!?*D"*n      *"c*-     Br.  Surety,  pi.  24.  cites  f  8  H.  4.  2i. 

Retorne  de  Avers,  pi.  14.  citea  S.  C. 

Br.  Gage  ^      2.  Where  the  defendant  in  homine  replegiando  pending  the  iffue 
•nee,  pi"i8.  ^f  v///««fl!^#  has  writ  againft  the  defendant  to  gage  deliverance  of 
cites  s.  c.  '  the  goods  of  the  plaintiff  taken^  he  fliall  have  them  without  furety 
found  to  reftore  them  to  the  defendant  if  the  iflue  pafs  againft  hiitfi 
quod  tiota.     Br.  Surety,  pi.  18.  cites  6  £.  4.  8. 
Br.  Retome      3,  In  homine  replegiande  the  defendant  faidy  That  the  plaintiff 
pf.  lordtes  ^^^  *"  villeiuy  and  the  other  faid^  That  frank  ^  &c.  and  the  plainttfF 
5.  C-l Br/  fo\xnA  furety  to  fue  with  effeSi^  and  that  be  fiall  he  ready  to  deliver 
Replevin,     the  goods  and  body  to  the  defendant  if  the  iffue  pafs  againft  him^  and 
\%  C^'  ^'^*  ^^  ^^^  ^^  ^^^  ^^^  goods  in  the  mean  time,  and  Jbail  make  hill  of 
parcel  of  the  goods  $  and  by  the  Reporter  the  defendant  fh^I  have 
anfwer  thereto  that  he  has  them  not,  or  has  not  fo  maiiy  of  them ; 
quaere,  and  that  if  the  eoods  are  wafted,  that  he  ftiall  make  agree* 
ment  with  him.     Br.  Surety,  pi.  27.  cites  5  H.  7.  3.  ' 

4.  Where  tht  Jheriff  makes  deliverance  in  ceplevin,  he  fliall  take 
fureties  pro  retorno  habendoy  if  &c.  But  where  the  Court  makef 
deliverance  by  gager  de  deliverance^  or  the  plaintiff  counts,  quod 
adhuc  detinet  averia,  there  the  Court  Jhall  take  fureties  \  note  the 
diverfjty.    Br.  Surety,  pi.  15.  per  tot.  Cur.  cites  15  H.  7.  9. 

5.  The  fheriiF  ought  to  take  2  kind  of  pledges^  one  by  the  com- 
mon law,  and  they  be  plegii  de  profequendo^  and  another  by  the 
fta*tute,  viz*  Plegii  de  retorno  habendo.     Co.  Litt.  145.  b. 

6.  At  the  pluries  replegiare  the  iheriff  returned  averia  elongata^ 

and  that  he  received  no  other  writ,  thereupon  the  plaintiff  had  a 

capias  in  withernam^  and  the  Jhertff  returned  the  withernam,  viz. 

That  the  plaintiff  had  found  pledges  to  profecute  and  to  return  fi^ 

&c.  and  that  he  took  6  beafts  of  the  defendant^ s^  which  he  delivered 

to  the  plaintiff  in  withernam  to  keep  quoufque^  ^c.  and  that  the  de-^  ' 

fendant  nothing  bad  whereby  to  be  attached.     Afterwards  both 

parties  appeared  by  attorney,  and  the  plaintiff  declared  for  the 

takings  and  yet  detaining  the  cattle,  and  the  defendant  claimed  pro^ 

Pfrty^  and  they  weire  at  i£ui  upon  the  property.     The  defendant 

did  not  gage  deliverance,  but  the  plaintiff  was  compelled  to  do  it 

of  the  withernam.    D«  i88.  b*  pi.  12,  x89.  a.  pi.  14.    Mich. 

2  and  3  £liz.  Ancm. 

7.  If 


7.  If  die  defendant  appiar  on  tbi  flurus  bomine  repkgiando^ 
4tnd plead  non  cepij  he  mall  not  need  to  give  bail  ^  but  if  he  comes 
Mp§n  the  withernam^  he  may  plead  non  cepi,  but  muft  ^ve  bail, 
which  is  in  the  nature  of  gaging  deliverance,  and  cites  12  £d.  4.  4* 
Upon  a  non  cepi  on  the  return  of  the  replevin,  the  defendant  is  in 
court  without  bail ;  but  if  he  comes  in  cuftody  there  muft  be  bail, 
the  words  of  the  book  are.  He  muft  continue  in  cuftody,  and  that 
is  in  bail  i  and  here,  becaufe  he  could  not  be  bailed  before  p^ea, 
and  that  he  could  not  plead  before  a  declaration,  which  could  not 
be  till  the  writ  was  returned ;  it  was  offered  for  the  defendant  to 
accept  a  declaration  as  of  the  return  of  the  writ,  but  denied.  Per 
Holt  Ch.  J.  12  Mod.  425,  426.  Mich.  X2  W»  3.  B.  R.  in  the 
cafe  of  More  v.  Watts. 

8.  Holt  Ch.  J.  (aid.  He  muft  plead  a  non  cepi  in  perfin  in 
court,  and  the  bail  muft  be  in  a  fum  certain^  and  in  the  nature  of 
g^gi^g  deliverattcey  viz.  that  the  defendant  (ball  appear  de  die  in  .      ^    . 
diem  till  judgment;  and  in  cafe  return  be  awarded,  that  he  fhall  L    '°    J 
reftore  Che  party  to  his  liberty,  and  pay  all  cofts  and  damages,  or 
furrender  his  body  to  prifon.     12  Mod«  426.  in  the  cafe  of  More 

V.  Watts. 


(W)     Pledges.     Liabk  in  what  Cafes. 

1.  TN  rccordare,  the  plaintiff"  was  nonfuited^  and  return  awarded 
A  to  file  defendant,  and  had  writ  to  the  ^/ny  accordingly, 
who  returned  averia  funt  ekngata ;  the  defendant  prayed  writ 
againft  the  pledges^  and  the  Court  did  not  know  the  name  of  the 
pledges,  becaufe  the  deliverance  was  in  pais  by  plaint^  and  there- 
fore did  not  grant  it ;  but  if  it  had  been  by  writ,  otherwife  it 
Ihould  be ;  by  which  the  defendant  faid^  That  the  plaintiff  had 
cjfeis^  and  pmyedjicut  alias  againft  him^  and  had  it.  Br.  Retorne 
dc  Avers,  pi.  27.  cites  39  E.  3.  36. 

2.  If  return  be  awarded  in  replevin,  and  the  Jheriff  returns  Br.  Scire  fo- 
averia  ekngata  funt,  the  defendant  fhall  have  fci.  fe.  againft  the  ^**'  P^^'* 
pledges  $  quod  nota.  Br.  Retorne  de  Avers,  pi.  15.  cites  5  ^'.^.c.  ^* 
H.  5.  s. 

3.  A  replevin  by  plaint  was  fued  in  the  fieriff^s  court  in  Lon*  Comb.  i,». 
doH^  and  pledges  there  found  de  retorno  habend*  fi^  ^c.  this  plaint  ^'^^^  ^^^^ 
was  removed  according  to  their  cuftom  into  the  mayor* s  courts  and  trcerwarda 
after  into  the  King*s  Bench  by  certiorari^  and  there  oyer  of  the  adjudged. 
certiorari  being  demanded,  the  party  declared  in  B.  R.  and  upon  Aftoa^ihc 
this  a  return  awarded^  and  upon  an  ehngat,  returned  a  fcire  facias  party  U 
went  againft  the  pledges  in  the  Jheriff^ s  court  of  London.    Upon  a  clearly  in 
demurrer,  the  queftion  was.  Whether  this  cafe  being  removed  by  ^^fJqu^Bt- 
a  certierari,  the  pledges  in  the  inferior  court  are  difcharged,  or  jy  the 
iH^ether  they  remain  liable  to  be  charged  by  this  fcire  facias.  P'^*'*^*'"^ 
The  Court  were  inclined  to  be  of  opinion.  That  the  pledges  are  ^JJJ '  ^^^ 
not  difcharged,  for  the  mijchief  which  might  enfue ;  for  then  the  judged  ac^  . 
plaintiff*  might  bring  a  certiorari,  and  the  defendant  would  lofe  his  ^'^*"*^^" 
pledges  I  and  on  the  other  fide  they  deubted  whether  the  principal     '  ^^g^^ 

C  ^  be  i.e.  auL 


S6&37      he  in  c<Hart»  but  at  his  pleafuie,  and  that  be  is  not  demaa^ 
Wnauir!-^  caDfiot  be  Qonfuited,  and  therefore  advif.  vult«    After  it  was  ad<» 
^ibid/     judged  that  the  pledges  are  not  difcharged.     Skin.  244.  246. 
485.pi.448.  Mich«  I  Jac.  a.  B.  Rt    Dorrington  and  Edwin. 

JaCfl  a.  adjudged  accordingly. 

(X)    Finding  Fledges  in  Replevin.     In  Cafe  of 

Rent. 

\.  II  Gio.  a.  TjpNACTS,  That  aUJhtrlffi  and  oihtr  iffcers^ 
c.  19.  S.  23.  JZ^  having  authority  to  grant  npUvinSy  Jhall  in 
t^ery  replevin  of  a  dijlrejs  for  rent  take  in  their  own  names  from 
the  plaintiffs  and  two  refporyible  perfins  as  fureties,  a  iond  in  aoublt 
the  value  of  the  goods  diflrained^  fueb  value  to  be  afcertained  by  the 
aath  of  ont  or  snore  credible  witnefsy  or  witneffes^  not  interefted  in 
the  goods  or  dtflrefsy  (which  oath  the perfon  granting  fuch  replevin  is 
hereby  autborijea  and  required  to  adminijier)  and  conditioned  to 
profecute  the  fuit  with  cm&^  and  without  delay,  and  for  duly  re- 
turning the  goods  and  chatties  diftrained^  in  cafe  a  return  Jhall  be 
awarded  Kef  ore  any  deliverance  be  made  of  the  dijirefi^  and  fucb 
fieriff  or  other  officer  taking  fuch  bondy  Jhall  at  the  requeft  and  cofts 
of  the  avowant  or  perfon  aforefaidy  making  conufance^  aflign  fuch 
bond  to  the  avowant^  or  perfon  aforefaid,  by  indorjing  the  fame^ 
I  ^  9  J  and  attejting  it  under  his  hand  andfeal  in  the  prefence  of  2  or  more 
credible  witneffes^  which  may  be  done  without  anyflamp^  provided 
the  ajjignment  Jo  indorjed  be  dulyjtamped  before  any  a£fion  brought 
thereupon  \  and  if  the  bond  fo  taken  and  ajjigned  be  forfeited^  the. 
avowant  or  perfon  making  conufance^  may  bring  an  ailiouy  and  re^ 
cover  thereupon  in  his  own  name  ;  and  the  court  where  fuch  aSfiom 
Jhall  be  brought  may  by  a  rule  of  the  fame  court  give  fuch  relief  to 
the  parties  upon  fuch  bond  as  may  agree  to  jujlice  and  reaJoUy  and 
fuch  rulefiall  have  the  nature  and  effeQ  of  a  defeafance  to  fuch  bond. 

» 

(Y)     Demeanor  of  Sheriffs  puntjhahle  in  what  Cafes 

relating  to  Replevin. 

X.  TF  the  Jheriff  upon  a  id  deliverance  Jhall  deliver  the  beafis  to 
X  the  plaintiff,  and  Jhall  not  return  the  writ^  fo  that  the  de- 
fends nt  cannot  have  return,  he  (hall  have  his  remedv  againft  the 
iheriflF;  quaere  what  remedy,  and  fee  Fitzh.  Ret.  de  Avers  20. 
anno  20  E.  3.  that  ficut  alias  was  fued  in  this  cafe.  Bn  Second 
Deliverance,  pi.  i2.  cites  32  £•  3.    Fitzh.  Return  de  Avers» 

P'-  19-  34*  35- 
Br.Piedgd,  2.  Where  the  Jheriff  takes  infufficient  pledges  de  retorno  ha- 
pi.i.cttef  bcii!o,  and  return  is  awarded^  and  upon  this  the  Jheriff  returns 
Br.  Ptrlia-  ^^r/tf  elongatOy  by  which  Jcire  facias  iffues  againft  the  pUdges^ 
mcnt,  pi.  3.  and  ^  Jheriff  returns  tuhili  and  therefore  the  defendant  h»i  fiire 
ciieas-c.  facias 


Ee|ie»fiu  19 

/iKi^  tgmnfl  the  fieri ff J  futd  reiiat  ei  M  averia  ti  M  catsO^y  Br.Sdieib. 
and  not  a&on  of  detinue }  quod  nota;  and  vet  the  ftatute  tuys  cu^s.c^ 
where  he  takes  no  pledges ;  and  (o  fee  that  inuifficient  pledges  are  s.  P.  Br. 
as  no  pledges  ;  and  note,  that  in  this  cafe  the  party  may  relinquifli  ^"^  ^*^*h 
the  advantage  of  withernam^  and  betake  him  to  the  pledges,  or  to  ^  h?  /*? 
die  ifaeriff.     Br.  Retorne  de  Avers,  pi.  2.  cites  2  H.  6.  15.  *    4  • 

3.  The  Jberif' is  betaulto  knew  at  bis  peril  wbetber  they  are  tbe  Aod  (ha]! 
le^s  rf  the  fdaintiff  er  mt  \  for  otherwife  he  has  not  warr&nty  '™<**r  ^ 
thereol^  and  then  he  is  a  trefpaffiir.    Br.  Replevin,  pi.  58.  cites  K^'e,  pi.' 

HI  £•  4*  54*  *3*  ci^^  14 

4.  The  replevin  is  in  lieu  ef  pledges^  which  die  flieriff  is  bound  ^:  ^  *i* 
to  find,  and  take  by  the  ftatute  of  W.  2.    And  if  he  failed  to  find 
pledges  according  to  that  ftatute,  be  would  be  liable  to  the  avow- 

ant's  damages,  to  be  recovered  by  adion  againft  him ;  and  where 
iiich  pledges  would  not  be  liable,  ^le  obligor  that  is  in  lieu  of  them 
would  not  be  liable.  Etiud*  pro  def  per  Cur.  12  Mod.  380. 
Fafiji.  12  W.  3.  B.  R.    Duke  of  Ormoiid  v.  Brierly. 

5.  Upon  the  defendant's  having  taken  a  diftreis,  the  plaintiffs 
^ave  fecurity  to  the  fheriff  de  retorno  habendo,  and  then  levieda 
plaint  in  thejberiff's  eeurt ;  the  defendants  demurred  to  it,  and  the 
piaimiff'  had  a  rule  given  him  to  join  in  demurrer ;  but  upon  his 
doing  it,  judgment  went  againft  bim  by  default.  The  goods  were  r/-^  ' 
auved  away,  fo  that  the  fieriff  could  not  make  a  return ;  but  yet 
affidavit  was  made,  that  he  had  given  up  tbe  replevin-^bend  to  tbe 
plaintiff's  attorney^  wbo  was  one  of  tbe  co-obligors.  The  Court 
isade  a  rule  upon  the  flieriiF,  and  the  attorney  to  anfwer  the  matters 

of  the  affidavit.     Barnard.  Rep.  in  B.  R.  240.    Mich.  3  Geo.  2* 
1729.   Petrofe  v.  Beft,  cites  2  Inft.  340. 

6.  It  was  tturued^  that  an  \snAtT  Jheriffnugbt  anfuoer  the  matters 
of  an  affidavit,  ^r  granting  a  replevin  upon  a  diftrefs  after  thefive^ 
elays  were  ^Ji^ir/^  appointed  by  the  ftat.  of  Ann.  8.  14.  for  taking    ' 
iolufficient  fureties  on  the  replevin,  and  Kkewife  for  fuffering  tbe 
pUuntiff*s  attorney  to  fet  as  judge  in  it.     But  per  Cur.  neither  of 
tfaofe  caufes  are  fufficient  to  grant  the  motion.     To  the  firft  they 
laid,  a  replevin  may  be  granted  at  any  time  before  fale.     To  the 
fiecond,  that  the  taking  fureties  was  only  for  the  under-fheriff  s  C    2tOc  J 
own  indemnity.     To  the  third,  that  he  ought  not  to  anfwer  cri- 
minally for  tbe  plaintiff's  attorney  ading  againft  his  duty.     How- 
cverytfao  Court  made  a  rule  upon  the  plaintiff's  attorney,  that  he 

Aould  anfwer  the  matters  of  the  affidavit.  2  Barnard*  Rep..  415* 
in  B.  R.   Paich.  7  Geo.  %\   Price  v.  Ginkins. 


(Z)   WT)6  may  grant  Replevins,  or  hoU  Plea  of  them* 

And  when^  where  ^viA  hcWn. 

.).  11  EPLEVIN  fliall  be  fued  wbere  tbe  heafis  are  impounebdy  if  a  nan. 
xlV  and  net  where  the  taiing  was  made  only  s  Ibf  it  may  be  Jifiraw  ' 

Ca  that  *'*"**'' ^ 


drives  the    that  they  wcre  ^^ken  in  one  county,  and  impotiniled  in  anotiiar 
^rhJr"^^    county;  quod  nota.     Br.  Replevin,  pi.  63.  cites  29  E.  3.  31. 

county,  the  party  may  fue  •  replevin  in  which  of  the  countici  he  will,  hot  not  in  both  the  counties* 
l.  N.  B.  69.  (I)  citci  19  H.  6.  34.  &€•  * 

ibfd  ^'i  2.  It  was  held  by  all  the  juftices  in  B.  R'.  clearly,  that  the 

citct  a^H.^*  ^fi^^ff  ^^  award  a  tvithemam  in  the  county  where  replevin  is 
4, 9.  before  him  ^  plaint  as  it  ought  to  be ;   for  it  caiinot  be  without 

plaint  in  writing ;  for  it  fball  be  in  vain  that  he  (hall  make  reple- 
vin, and  none  may  award  the  procefs  due ;  and  yet  per  Catefby^ 
afier  the  withernam  awarded,  tf  nothing  he  returned^  he  cannot  award 
capias,  Br.  Wythernam,  pi.  9.  cites  9  £.  4.  48. 
.  3.  The  Jberijff^  nuy  take  plaint  out  of  the  county^  and  make  reple^ 
vin  immediately ;  for  it  would  be  inconvenient  to  ftay  till  the 
county  day  by  the  beft  opinion.     Br.  Replevin,  pi.  46.  cites  21 

£•  4*  &6- 

4.  Note,  per  Cur.  of  replegiare  in  the  county,  and  avcria  elon*- 
gata  funt  returned,  the  (heriif  may  award  withernam,  though  the 

Juitors  do  not  award  rV,  and  well  by  the  (heriflF.     Quod  nota.     Br. 
Wythernam,  pi.  18.  cites  16  H.  7.  2. 

5.  If  a  man  be  taken  within  the  Cinque  ports^  then  he  (hall  have 
a  writ  de  homine  replegiando,  directed  unto  .the  conftable  of  Do- 
ver, and  unto  the  warden  of  the  Cinque  ports,  or  his  lieutenant, 
in  the  nature  of  an  audita  querela.     F.  N.  B.  67.  (A). 

6.  And  if  a  man  be  taken  by  the  officers  of  the  forejt^  then  he 
Ihall  have  a  writ  de  homine  replegiando  unto  the  keeper  of  the 
foreft.    F.  N.  B.^7.  (A). 

7.  Stat,  I  {Sf  2  P.  &r  Af.  cap.  18.  enafb.  That  the  /herif  JbeU 
at  his  firji  county  day^  or  within  two  months  cfter  he  receives  the 
patent^  depute  and  proclaim  in  the  Jhire  town  four  deputies  to  make 
replevins^  not  dwelling  above  twelve  miles  dijiant  from  one  another^ 
in  pain  to  forfeit  for  every  month  he  wants  fuch  a  deputy  or  deputies 

♦fill  5/.  to  be  divided  between  the  king  and  the  profecutor, 
19  Mod.  8.  In  trefpafs  for  taking,  &c.  the  defendant  juilified  that  the 

Vr  h^  ^*  place  where,  &c.  was  a  hundred,  and  time  out  of  mind  bad  a 
w.  s'ac.  court  of  a!l  adions,  replevins,  &c.  grantable  in  or  .out  of  court, 
cordiagly,  and  that  a  replevin  was  granted  to  him  by  the  fteward  out  of 
.and  per  court,  virtute  cujus,  &c.  The  queftion  was,  if  good  or  not ;  and 
pofe  the '  ^bc  reafon  of  the  doubt  was,  becaufe  the  county  court  could  not 
hundred  *hold  plea,  in  replevin  at  common  law,  but  were  enabled  by  the 
hold'  Teifof  *  ft^^"^^>  which  extends  not  to  the  hundred  court,  which  is  a 
replevin!  court  derived  out  of  the  county  couit :  but  per  tot.  Cur.  clearly, 
ivhich  is  fuppofing  they  may  grant  them  in  court,  yet  they  cannot  prefcribe 
^11^^%^^;  to  grant  them  out  of  court.  2  Salk.  580.  pi.  I.  Hill.  8  W.  3. 
muft  II zi  V  ^*  ^'     Hallet  V-  Burt. 

court;  and 

aiked  bow  *  thing  can  be  grafted  on  a  prefcnption,  which  had  its  original  by  a&  of  parliament^ 

and  gave  judgment  for  the  piaimiff. Skin.  674.  S   C.  adjudged  for  the  plaintiff.     Bcc»ufie 

the  defendant  heving  (hewn  the  property  in  a  ftr anger,  the  plea  amounts  to  a  general  iflue,  and 
though  a  hundred  court  may  hold  plea  in  replevin,  this  ought  to  be  t  court,  and  not-outyaf 
^urt.— S.  C.  5  Mod.  852.  accordingly;  and  per  Cur,  it  is  true,  all  thefc  courts  do  hold  pleaia 
replevins,  but  it  » illegal  \  for  the  party  ought  to'go  to  the  fheriff  for  the  purpofe,  whofe  court  it 

^  in  nature  of  a  court  baron;   therefore  this  cuftqai  was  held  to  be  void,  as  againft  law  and  reafon. 

'And  fb  tbe  plaintiff  had  judgment,  the  plea  being  naught.  ■■■       Carth.  380.  S.  C.  fays,  it  wai 

•gtccdi 


*«fma«liHl  ^  Inadfdl  oeart*  and  Mhet  conu  of  \wd»  of  mtnort  nay  by  mcfitfiptioB  hold  plet 
%o  repkviflb  Hid  fe  nuy  mcidcotly  have  power  to  replevy  goods  or  cattle  cakciit  bat  that  moft  bo 

.by  procefii  of  the  coort  after  a  plaint  entered,  bat  aot  by  a'  parol  complaint  out  of  court.  ■ 
li.  JUyn.  Rep.  219.  Pafch.  9  W.  3.  S.  C.  faya,  that  after  leveral  argumenu  at  the  bar,  it  wat 
ffcfi>lvcd,  thii  fince  the  (hcriff  could  not  replevy  by  plaint  at  the  common  law,  but  by  writ  ooly^ 
oad  that  in  bit  coomy  court ;  the  hundred  conitt  which  derivca  iu  autboriiy  from  tbe  county  court 
cinout  do  it  by  prcfcii|itioo.    And  the  Qatute  of  Marlebridge  doct  not  exrend  to  tbe  huadred 

.  conn ;  therefore  this  replevin  granted  out  of  this  court  is  ill,  efpecially  being  granted  by  tho 
ftcwnrd  who  ia  not  a  judge  of  the  coort,  and  the  ufoge  in  fuch  cafe  will  not  altv  the  UW|  toerc* 
t  waa  entered  for  the  plaintiff. 

,  r«^.  ti*4UiJ  Wtfiwunfier  t.  cap,  17* 


9*  It  was  moved  to  file  an  infirmatkm  againft  one  T.  an  attor* 
myy  fir  afluming  to  himfelf  an  authoritv  of  granting  replevins^ 
wliereby  he,  in  bis  own  cafi^  granted  a  replevin  for  his  own  goods. 
This  was  urged  to  be  a  great  mifdemeanor ;  and  that  to  ufurp  an 
authori^jT,  as  to  hold  a  leet,  and  fummons  people  in,  and  the  like, 
is  punimable  by  information,  &c.  But  the  Court  denied  the 
motion  at  £rft,  becaufe  there  was  another  remedy,  viz.  by  a  parco 
frado,  this  being  a  pound-breach ,  but  afterwards  they  ordered 
him  to  (hew  caufe,  &c.  Note,  as  no  under  flierifF  ought  to  pcac- 
tice  as  a  common  attorney,  fo  no  attorney  ought  to  prafUce  as 
onder  iheriff  in  granting  replevins,  &c.  11  Mod.  32.  Mich.  3. 
Ann.  B*  R*    Trevannian's  cafe. 


(A.  a)     Pleadings.  »«e(T) 

I.  1 F  a  nan  is  nonfuiud  in  replevin^' and  brings  fecond deliviranci^ 
X    diere  tbe  pUaJball  be  beld  upon  tbefirft  record  \  and  yet,  per 

*  Stou£  (he  defendant  may  make  new  avowry ;  for  by  the  nonfuit 
all  is  gone.  Br.  Second  Deliverance,  pi.  14.  cites  Fitzh.  Re- 
caption 5. 

2.  In  replevin,  no  tient  pas  ofbim  is  no  plea.     Br.  Trial,  p).  3. 
cites  XX  H.  6.  8.  by  the  beft  opinion. 

3«  Note,  that  the  tenant  in  replevin  (hall  not  plead  hors  di  fin  But  Brook 
fiii  for  he  mof  difilaim.    Br.  Replevin,  pi.  40.  cites  5  E.  4.  2.    Jj^^^^h*" 

keen  nied  very  o£ien{  qood  nota.    Ibid.-— Hon  dc  fon  fee  it  a  gpodflea,^   Br.  Triaht  pl>  3*  cites 
33  H.  6.  B.  by  the  beft  opinion.-— S.  P.  per  Cur.    Br.  Ifluet  Jotncs,  pi.  a6.  cites  38  H.  6.  a6.~— « 
Jt  ia  at  the  gUOiem  of  the  plaintiff  /«  piemd  Son  defonfeey  or  to  di/cUim.    Per  Kingfmil  and  Fiflier 
•J*^ood  nota.    Br.  Replcrioi  pi.  30.  ciiea  ai  H.  7.  to. 

4*  In  replevin  Ae  defendant  jujiified  the  taking,  becaufe  tbe  B'.  Replc 
fUin^beU  of  bim  by  certain  Jervicesy  and  for  tbe  rent  arrear  tbe  ^^  ^^*  ^ J* 
defimiant  jufiifiid\  and  the  platntiff  fiid  tbat  be  did  not  bold  of  tbe 
defendant^  and  a  good  plea  \  per  Cur.     For  if  the  juftification,  be 
mind  for  the  defendant,  he  ihall  not  have  return,  as  in  avowry, 

*  and  the  plaintiff  cannot  have  other  plea ;   for  he  cannot  travene 

*  the  feifin,  for  no  feifin  is  alledged ;  and  he  cannot  difclaim ;  for  no 
'avowrv  is  made.     Br.  Juftification,  pi.  7.  cites  15  E.  4.  29. 

*  5«  In  replevin,  if  the  defendant  fays  tbat  tbe  place  is  ancient  do* 
wafiuy  he  cannot  make  avowry  to  have  return ;   and  from  hence 

*  it  follows,  diat  the  plaintifF  cannot  pray  that  the  defendant  fhall  C   ^^  J 
gage  deliverance.    Br.  Replevin,  pi.  69.  cites  x  H.  7.  ii. 

6*  If 


6.  If  a  man  diftrains  for  damage  feafant^  noi  At  wmtr  Mrs 
fiifficuni  umendi^  and  the  J^firakmr  rrfufes  it^  the  other  ihali  nave 
replerin,  and  this  fufficiency  of  the  amends  fo  offered,  is  iffuabU 
between  them  \  and  if  it  be  found  for  the  plaintiff,  he  fhall  reco* 
ver  damages.  And  if  the  bea^s  die  in  pound  after  fucb  offer ^  this  16 
at  the  peril  of  die  owner,  it  they  die  in  pound  overt;  but  if^ty 
are  not  in  pound  evert^  this  is  at  the  peril  of  the  diftrainer  \  but  if 
writ  of  the  king  comes  to  deliver  tbem^  and  the  diftrainer  rejifts  itj 
there  if  they  die^  it  is  at  the  peril  of  the  diftrainer,  and  the  owner 
fiiall  recover  his  damages  in  a3ion  upon  the  ftatute  for  difobeying 
the  writ.     Bn  DIftrefs,  pi.  72.  cites  Do£t.  &  Stud.  lib.  2. 

7.  In  replevin  for  taking  and  detaining  a  mare  and  colt,  die  de- 
fendant pleaded  ir^/ I'x^/V/y  of  the  taking  aforelaid,  infra  fex  ann/K 
ultimo  elapfos.  And  it  was  moved  that  the  plea  was  good,  be- 
caufe  it  is  in  eifeft  non  cepit,  and  if  he  did  not  take,  he  could 
not  be  guilty  of  the  detaining ;  befides,  if  this  plea  ihould  not  be 
good,  the  ftatute  of  limitations  can  never  be  a  bar  in  replevins. 
But  refolved,  that  the  plea  is  illy  becaufe  it  doth  not  anfiuer  to  the 
detaining  i  for  perhaps  the  colt  was  not  taken,  but  folded  in  the 
^ound\  and  one  may  diftrain  a  thing  lawfully,  and  detain  it  unlaw- 
fully, as  by  putting  it  into  a  caftle,  fo  that  it  cannot  be  replevin* 
Sid.  81.  pi.  8.  Trin.  14  Car.  B.  R.     Arundell  v.  TrevUl. 

8.  Count  in  a  replevin  for  breaking  of  his  doors  and  bcisy  and 
carrying  away  of  bis  goods  and  cattle  :  the  defendant  avows  for  a 
rent-charge^  and  fays  nothing  of  the  breaking  of  the  doo^s^  &c.  Cur» 
he  neqd  not  anfwer  it  there,  but  in  an  a<Sion  of  trelpais  he  muft» 
2  L.  P.  R.  455,  456.  cites  Trin.  7  W.  3.  B.  R. 

9.  In  replevin  for  taking  live  cattle^  and  feveral  ftacks  of  bay^ 
ice.  the  defendants  confefs  captionem  averiorum  V  catallorumj  iccm 
andjuftify  quoad  averia  prsedi£b  \  but  fay  nothing  ks  to  the  chattels^ 
but  pray  judgment  averiorum  V  catalbrum.  Per  Cur.  this  is  iH, 
^becaufe  though  they  make  conufance  of  the  whole,  vet  they  do  not 
anfwer  the  whole,  and  fo  juftify  as  to  part  only.  It  the  diftrefi  be 
«nrire,  and  it  is  wrong  in  part,  it  is  wrong  m  the  whole.  The 
Court  doubted  what  judgment  to  give,  whether  to  abate  the 
avowry,  or  that  the  platntin  {faouM  have  judgment  final ;  but  heU 
it  certainly  ill  to  confefs  the  taking  of  all,  and  juftil^  only  for  part* 
and  would  confider  what  judgment  to  give.  5  Mod.  77.  Micl)» 
7  W»  3-     Johnfon  v.  Adams. 

10.  In  tre^afs  for  taking  his  beafls,  the  defendant  yuftifim  under 
a  replevin  in  the  hundred  court  of  the  Bifhop  of  S.  and  fliews  that 
the  bifhop,  &c.  havie  upon  complaint  to  the  fteward  ufed  to  grant 
replevins  in  the  court,  or  out  of  it,  to  replevin  cattle,  and  that  ant 
had  taken  the  beq/is  rfj,  S.  and  that  he  levied  a  plaint  in  the  iud 
court  before  the  fteward,  and  the  fteward  commanded  him  to  re- 
plevy the  beafts,  &c.  the  .plaintiff  demurs,  and  adjudged  proguiTm. 
For  the  defendant  having  Jhewn  the  property  in  a  firangeTy  tl^ 
^cai  amounts  to  the  gemred  \ffsu.  Skin,  t)^  Hill.  8  W.  3.  B..R* 
Hallet  V.  Birt 

.11.  Where  in  a  replevin  a  man  juftifies  the  taking  of  catde  k^ 
his  own  rijjhtj  be  mt^  Jaj^  hent  etdsmet  caption^  averionon^  &e. 


^Uck  k  cdldl  an  avowry ;  ka  where  he  jnftifies  im  the  right  of 
an§tbir  peffon,  dicn  he  (ays,  bene  cognovit  captionem^  &c«  which  ig 
called  a  conufance.     a  L.  P«  R.  454^ 

12.  A  declaration  in  replevin  was  brought  by  billy  which  is 
namght  upon  a  demurrer^  becaufe  no  fecond  deliverance  can  go,  if 
fhe  [dsdntiff  be  nonfuited.     2  L.  P.  R.  455. 

13.  Pleading  of^ifeijin  in  replevin,  without  faying  of  what  ejiate^ 
is  naught.     2  ILutw.  1316.  in  the  cafe  of  Payne  v.  Brigham,  cites 

it  as  mblved.     Trin.  8  W.  3,  in  C,  B.  in  the  cafe  of  Saunders  F    23   ] 
V.  Hufley. 

14.  In  replevin,  the  defendant  pleaded  that  the  plaintiff  cepit  CsT 
imparcavit  the  3  cows  being  the  cows  of  J.  S.  in  the  place  where, 
&c*  The  queftion  was,  whether  the  defendant  had  confeffed  pof 
ftffi9H  in  the  plaintiffs  which  is  a  fuiEcient  colour  in  treQ)afs  :  but 
per  Holt  Ch.  J.  &  tot.  Cur.  The  defendant  has  not  confefled 
here  any  poflefEon  in  the  plaintiff;  for  the  defendant  having 
pleaded  that  the  plaintiff  cepit  et  imparcavit  the  cows  of  J.  S.  who 
is  a  fbanger,  though  imparcare  iignifies  to  inclofe  only,  yet  that 
will  oot  aid  it  \  for  whether  the  pound  be  private  or  publick,  he 
who  puts  them  in,  has  divefted  himfelf  of  the  polleffioh  and  pro- 
perty of  the  cattle ,  then  fince  the  defendant  has  alledged  the  pro- 
perty to  be  in  J.  S.  before  and  until  the  impounding,  and  at  the 
time  of  the  impounding  they  became  in  cuftody  of  the  law,  the 
defendant  has  not  given  any  good  colour  to  the  plaintiff,  becaufe 
it  is  not  continued  But  me  defendant  ought  to  have  pleaded  that 
the  plaintiff  cepit  &  detinuit  the  cows  ;  and  then  he  had  aiven 
Efficient  poffeffion  to  the  plaintiff.  Ld.  Raym.  Rep.  219.  £aft. 
9W.  3.    Hallet  V.  Birt. 

15.  ^er  elongata  returned^  and  withernam  awarded^  the  defen- 
dant may  plead  non  cepit^  or  he  may  claim  property^  if  it  were  a 
common  replevin  de  averiis ;  for  the  (heriff  can  do  no  otherwife 
than  return  an  elongata,  if  he  cannot  make  a  deliverance ;  and 
withernam  is  the  meer  confequence  of  the  return  of  the  elongata.  *•  Mod. 
a  Salt  581.  Mich.  12  W.  3.  B.  R.     Moor  v.  Watts.  4»|/-  ^• 

1 6.  4  (^  S  Ann.  16.  S.  4.  enads.  That  //  Jhall  be  lawful  for 
mey  defendant  or  tenant  in  any  a^ioUy  or  for  any  plaintiff  in  replo"   ' 
vin  in  any  court  of  record^  with  leave  of  the  Courts  to  plead  at 
maty  matters  at  bejball  think  necejfary. 


(B.  a)    Pleadmgs.    Place  ijfuabk^  in  what  Cafes,  see(E.4 

and  how.  ^-  ^' . 

1:  T%  EPLE  VIN  of  taking  in  T.  in  a  place  called  L.  the  J/-  S.  P.   Br- 
IV  fendant  f aid  that  L.  is  in  S.  and  not  in  T.  and  made  ^^^^^ 
ayawTf  to  have  return,  and  the  plaintiff  was  compelled  to  maintain  ?,  e/^.^, 
his  wrtl^  viz.  that  L.  is  in  T.  though  they  agreed  that  the  taking 
was  in  L.  and  well ;  fer  there  may  be  two  L's.    Br.  Maintenance 
#  firic^  pL  23.  cites  42  £•  3.  j8.  and  41  £•  3.  8« 

2.  Replevui 


«3  Scpretilm' 

*  Bttt  one  !•  Rcpfcvin  agoin/i  •  /w^,  «/■«  /tfi/n;  /«  P.  /w  the  vittofi,  the 
defendMe  $ne  faid  that  \  P*  is  in  T.  and  not  in  B.  and  for  return  of  the 
fl!r//?r*ra-  ^^^^  ^^  cvtiwcd  for  damage  feajant  in  his  fever al  foil^  and  the 
ferty  u  In  Other  foid^  that  at  the  time  of  the  taking  the  property  was  in  ano' 
onQtbtr.MMd  fijgr^  J  ^„^  ^^^  /„  fifg  plaintiff  \  and  both  arc  good  pleas.  Br. 
\um1nTnt  Replevin,  pi.  i.  cites  2  H/5-  14. 

tber  villi  for  it  it  <)oubIe.     Ibid.  pi.  8.  cites  48  £.  3.  18. f  S    P.    And  the  plaintiff  was 

compelled  to  maintain  chat  P.  it  in  B.  and  the  other  e  contra.    Ibid.  pi.  7.  cites  41  £.  3  4. 
f  S.  P.     And  i\^\%goet  to  tbea9ioM\  per  P^lion;  quod  nota.     Ibid.  pi.  5.  cues  9  H.  6.  39. 
S.  P.  but  contra  in  trefpaCi;  and  Brook  fays,  the  dtveriity  Teems  to  be  inalmuch  as  in  trrfpafs*  he 
nay  give  this  matter  in  evidence  upon  the  general  ifTue,  contra  upon  a  general  iffue  in  replevin, 
quod  noo  cepit.    Ibid.  pi.  ^.  cues  so  H.  6.  18.  S.  P.    Ibid.  pi.  47.  cites  1  H.  6. 24. 

3.  jfnd  fee  Lib.  Intr.  that  the  iirft  plea  (ball  be  concluded,  jfff^« 
ment  efthe  county  and  the  laft,  judgment  of  the  writ.  Ibid. 
*(]  Z4  ]  4«  Replevin  of  a  taking  infale^  the  defendant  fhall  not  fay  that 
+  S.  P.  Co«-  the  place  is  named  Dale^  ana  not  fate ;  for  he  cannot  plead  mif- 
^I^f^yi^.  nofmer  of  the  place,  as  he  may  do  of  the  place  of  which  the  defen- 
teryi  ior  in  <l«uit  is  named  in  trefpafi,  but  he  may  fay  in  replevin,  that  the  taking 
thtoHtcaft  was  in  \  another*  place^SLnd  not  in  the  place  in  the  writ.  Br. 
jranktenc^    Mifnofmcr,  pi.  86.  cites  16  H.  7.  5. 

metit  may  '   ■  . 

€0me  MM  debate^  and  not  in  the  other.  Br.  Replevin,  pi.  47.  cites  s  H.  6.  14.^  ■  '  -Br.  Re- 
plevin, pi.  3.  cites  9  H.  6.  39.     Contra,  that  is  no  plea  to  fay  that  be  took  tbem  in  C.  and  not  in  D, 

by  which  he  added  abfque  bocy  that  be  took  tbem  in  D-  and  ihrn  well. S.  P.    That  it  is  no  pica 

to  fay  tbat  he  took  them  in  another  place  than  where  the  plaiaiiiF  counted,  uolefs  he  Jhrws  eaufe 
if  the  taking  as  to  make  avowry,  &c.  and  there  the  caui'e  or  matter  o£  tne  zsoy/ty  Jhall  not  be  tra» 
%f€rjed\  but  the  iflue  (hall  be  taken  opon  the  place ;  .quod  nota,  iflue  tendered  which  (hall  not  be 
tried*    Ibid.  pi.  45.  citei  at  £.  4.  64. 

5.  Replevin  for  taking  his  cattle  in  quodam  loco  vocat,  the  hrilfs 

in  quodam  alio  loco  ibidem  vocat*  the  boggs^  the  defendant  avowed 

the  taking  in  pradiSfo  loco  in  quoy  \^c.  for  that  H.  was  feifed  thereof 

in  fee  of  the  locus  in  quo,  &c.     The  plaintiff  demurred,  becaufe 

here  were  two  places  alledged,  and  the  defendant  had  only  an- 

fwered  to  the  locus  in  quo,  &c.  which  is  but  one  of  the  two 

places ;  and  per  Curiam,  it  is  a  difcontinuance.    I  Salk.  94.  pi,  5». 

Mich.  13  W,  3.  B.  R.     Weeks  v.  Speed. 

t  Salk.  3.         6.  Replevin  for  taking  his  mare  at  H,  in  quodam  loco  vdcato  the 

pi.  8.S.  C.  king* s  highway  \  th?  defendant  made  cognitance,  znd  jufi if  ed  the 

lyl^aLd.   taking  in  a  place  called  the  queen's  highway^  for  that  it  was  die 

Raym.        freehold  of  the  Lord  Lemfter,  and  traverfed  the  taking  in  the  place 

Rep.  ioi6.  called  the  king's  highway^  undc  petit  judicium  &  retorn*  equx  ; 

cfiidingry,    the  plaintiiF  replied^  quod  cognofcere  non  debet ;   for  that  tbi 

and  largely  faking  was  itt  the  king's  highway^  Sc  hoc  petit  quod  inquiratur 

debited.      p^j.  patriam.     The  defendant  demurred^  and  concluded^  et  ut  prius 

petit  judicium^  fcf  quod  narratio  prad'  caffetur  \  and  the  plainti^ 

joined  in  demurrer.     The  whole  Court  agreed,  that  all  the  matter 

of  conufance  in  the  plea  was  waived  by  the  abfque  hoc,  and  the 

conu(ance  in  a  different  place  ft-om  where  the  declaration  lays  the 

taking  is  in  truth  matter  only  proper  in  abatement  \  but  the  con* 

dufion  turning  it  into  an  avowry  makes  it  a  plea  in  bar,  as  all 

avowries  are,  aad  final  judgment, is  always  given  upon  them,  if 

tbcy 


diey  go  fer  the  avowant.  They  alfo  agreed,  that  where  matter 
in  abatement  is  pleaded  in  bar,  and  concluded  in  bar,  judgment 
£nal  ought  to  be  given.  And  that  the  condufion  to  the  de- 
murrer, viz.  unde  petit  judicium  (ut  prius)  was  well  enough,  and 
acconling  to  the  concluilon  of  the  plea  in  bar ;  and  that  the  fub- 
fequent  wixds,  vix.  (et  quod  narratio  cailetur)  being  inconfiftent, 
fhall  be  rejefied  ;  and  fo  judgment  in  C.  B.  was  affirmed  in  B.  R. 
6  Mod.  102.  Hill.  2  Ann.     Croile  v.  Bilfon. 

7.  In  replevin,  if  defendant  will  take  advantage  of  a  variance  in 
th  place  where  the  taking  is  laid^  from  that  in  which  really  it  was, 
he  muft  plead  it  in  abatement,  and  begin  either  petit  Judicium  de 
breve,  or  de  narr'  quia  dicit,  the  cattle  were  taken  in  (uch  a  place, 
abfau^  hoc,  that  they  were  taken  in  the  place  in  the  declaration. 
i\na  where  he  comes,  et  pro  return  habendo,  difiindly  fays,  ke 
avows  the  taking  in  the  place  mentioned  in  the  inducement  of 
bis  traverfe,  damage  feafiuit,  or  for  rent,  &c.  to  this  no  anfwer  is 
to  be  given,  but  all  is  to  depend  on  the  plea  in  abatement,  and 
it  is  a  proper  conclufion  in  replevin  to  fay,  unde  petit  judicium 
&  return'  averior',  without  faying  any  thing  of  damages,  for  they 
are  given  by  the  ftatute;  per  Holt  Ch.  J.  6  Mod.  103.  Hill.  2 
Ann.  B.  R.  in  cafe  of  Crofie  and  Bilfon. 


(C  a)  Pleadings.  Property  pleaded  In  the  Plain^  fp^if^F.ai 
/flf*©r  a  Stranz^r.  in  what  Cafes,  and  claimed  at  -U-opi- 
nM)bat  l,tme.  (E.a)-.(B.a) 

pi.  B*  3* 

t*    \  FTER  avetvry  made  by  the  defendant  in  replevin,  he 
XjL    cannat  claim  property.    Br.  Gage  Deliverance,  pi.  24. 
^tes  ao  £.  4.  1 1. 

2.  It  is  BO  plea  in  trefpafs  that  property  of  the  goods  was  to  the  r    2  r    1 
phuntiff,  &c.     Contra  in  replevin^  quod  mirum  I   for  it  feems  to  Br.  Ticf- 
be  no  plea  in  the  one  nor  the  other;  but  it  is  a  good  plea  for  the  pars,  pi.  4. 
defendant  in  replevin  to  claim  property,  but  to  fay  that  it  is  in  the  3""/ 3^* 
plaintiff',  is  no  plea  as  I  think ;  for  he  cannot  have  replevin  with-  c.—in  re- 
out  property  or  (pecial  pofielSon.    Br.  Property,  pL  3.  cites  27  pievinitiia 

H-  8-  as.  g^fte 

f^tptrij  is  u  ihepiaimtif,  Miitoajtrmtger,  tad  wheft  thcfe  be  iw  platntijfti  tb^a  the  proferty  U  to 
Mr  ^shem,    Co.  Lkl.  145.  b.- 

3.  In  replevin,  the  defendant  pleads  property  in  himfelf^  and  net  ^*^™? ' 
U  tte ptaimtiffi^  upon  which  the  pkuntiff  demurred,  fuppofing  this  ^ev.gi.st 
dea  amounted  to  the  general  ifiiie,  as  in  trefpafs  fuch  plea  does.  Cbuithm 
Per  Hale^  diis  may  be  pleaded  in  abatement,  or  in  bar.  The  *J*^!^^'* 
gimraliffue  in  replevin  is  nen  cepitj  and  upon  that  iffue^  property  L^wul^ 
€anM§t  be  given  in  evidence  $  but  if  defendant  -pleads  property  in  a  «  Jhanpr* 
tm^cr^  Atn  it  is  proper  to  conclude  in  abatement.  But  in  this  *bique1ioct 
'^'''^  the  defendant  (hould  regularly  have  claimed  a  property  in  the  LVbephiL 


country^  and  then  the  (heriff  could  not  have  delivered  them,  but  tiff,  a£ 
tbc  pbmtiff  flauft  have  brought  his  writ  de  proprietate  probanda ;  ^^^^^j^^ 


but 


for  the  dc  but  jTct  tfais  plea  ferves  as  an  arowiy.  and  the  defendant  Ibafl  havQ 
fcndani— a  a  return.  Vent.  249.  Mich.  25  Car.  2.  B.  R.  ^  Wildman  v« 
kcp.'Sr-  Norton. 

It  is  faid,  that  in  the  cafe  of  Wi  ldm  an  v  .  NaarH,  the  plea  waa  property  in  the  defeildafit,  at  it  i« 
reported  in  Veot.  249.  and  not  property  in  a  ttranger,  as  Levins  reports. 

In  replevin,  dec.  for  taking  two  Mifcis.  The  defeiidaoi  pkmdeJ  that  at  the  time  of  the  takinf^, 
&C.  the  froptrty  of  them  was  in  om  J.  B»  ahfjue  hoc  that  the  property  of  them  wat  in  the  pUttitifft 
et  b9C  paratns  efi  vertficare  undt  petit  judicium  fi  prasdiA'  K.  F.  actionem  foam  priTdid'  inde 
verfus  eoa  habere  (eu  manotenere  debeat,  et  petunt  etiam  retom*  averioron  fibi  adjndicari,  &c. 
Upon  demurrer,  it  -was  adjudged,  that  this  was  a  good  pica  in  bar,  and  that  the  deFendant  (bonld 
have  return  without  any  fpecial  fuggefii&n  for  that  purpofe.    Canh.  398.  Pafch.  q  W.  3.  Bi  R. 

Parker  V.  Mellor. la  Mod.  laa.  S.  C.    And  the  Court  at  firft  held,  that  if  the  defendant 

pleads  property  in  himfetf,  he  may  pray  a  return;  but  if  it  be  in  a  ftranger,  unlefs  he  has  the  cvlU 
tody  by  bailfpefit,  and  fo  makes  a  fpecial  avowry ;  it  is  a  queftion,  whether  he  can  have  a  return* 
But  afterwards  this  term,  adjudged  the^  plea  was  good,  though  he  had  made  no  avowry  at  allf 
becaufe  he  had  the  firft  poflcmon ;  and  it  was  not  reafonable  the  plaintiff  (hould  retain,  having  no 
property ;  and  lb  adjudged  that  he  (hould  have  a  retnrn.-  Ld.  Raym.  Rep.  a  17.  S.  C.  ac« 

cordingly.  ■  Ibid,  lay*  the  S.  P.  was  refolved  Pafch.  10  W.  3.  B.  R.  in  cafe  of  Parrd  ▼• 
Strimmaw.  ■  But  a  Ld.  Raym.  Rep.  985.^  Marg.  cites  it  as  Parnell  v.  Scirolhaw. 

Sa  where  the  defendant  in  replevin  pleaded  in  bar,  that  the  property  fuoad  fime  of  the  gooda 
taken  was  in  the  defendant^  and  travetfed  the  property* 9  heing  in  the  plaintiffytmd.  quoad  fame  other 
of  the  goods,  he  faid  that  thtfroperty  was  in  y,  ^.  and  traver/ed  its  hfing  in  the  plaintiffs  et  hoc 
paratus  eft  vcrificare,  unde  petit  judicium  (i  prsdid'  quer.  adionem  fuam  habere  debaai,  dec.  and 
'  prays  a  return,  &c«  Upon  a  demurrer,  it  was  obj^ted,  that  property  in  a  ftranger  ought  to  be 
pleaded  in  abatement,  and  not  in  bar;  but  .Caria  comra,  and  chat  the  law  ia  otherwife;  for  it 
utterly  deftroys  the  plaintilTs  adion,  and  whether  the  defendant  or  a  ftranger  has  the  propeity,  it 
is  all  one  to  tbtf  plaintiff  fince  he  has  it  not.  1  Salk.  ^.  pi.  la.  Mich.  1  Anoae.  Prelgrave  v. 
Sanders.  6  Mod.  81.  S.  C.    And  Holt  Ch.  J)  faid,  he  remembered  to  have  heard  Hale 

make  the  difference,  that  if  property  be  pleaded  in  defendant,  it  mav  be  either  pleaded  in  bar  or 
abatement ;  if  in  a  fti anger,  only  in  abatement ;  but  that  upon  great  oeliberation,  ir  had  been  held 
Ance,that  there  was  no  difference  at  all,  for  both  might  be  pleaded  in  bar,  according  to  a  Cr.  519. 
*  Sacrsld  v.  Shkton.     And  judgment  was,  plaintiff  nil  capiat  per  BiUam,  and  return  awarded 

Ser  Cur.  *  Cro.  J.  519.  pi.  1.  Hill.  16  Jac.  B.  R.    Salkold  v.  Skblton,  but  S.  P« 

oea  not  clearly  appear.-  -But  a  Roll.  Rep.  641  65.    Salkill  v.  Shblton,  S.  C.  ad- 

judged ;  and  refolved  that  the  defendant  haa  eleftion  to  conclude  his  plea  either  in  bar  or  abate- 
ment. 

It  was  agreed  6  Mod.  rog.  Hill.  %  Ann.  B.  Ri  in  cafe  of  Caosat  v.  Bilson,  that  in  replevin 
the  defendant  is  both  aftor  and  defendant.  As  defendant^  he  may  abate  the  plaintiff's  writ,  which 
it  were  vain  for  him  to  do  if  he  could  not  have  a  return;  and  therefore  he  muji  proceed  from  his 
plea  in  abatement  to  make  conu/ance;  for  his  adion  being  a  claim  of  right  to  diftrain,  he  ought  tA 
nake  title  to  it  againft  the  plaintiff  in  the  replevin,  who  claims  property  in  the  diftrefa.  Tef  thia 
Aile  Would  be  explained ;  if  defendant  y  in  xt^\eyi'\Xi^claims  property  in  himfelf  he  ftiall  have  return 
without  conufancc,  becaufe  his  plea  deftroys  the  plaintiff's  title.  So  if  he  fays  prdperty  in  aJIraHm 
gtr^  and  makes  no  eonufanee,  if  that  matter  h^  admitted  hy  the  plaintiff,  there  ftiall  be  a  return 
without  eonufanee;  for  in  that  cafe,  by  the  admittance,  the  plaintiff 'a  property  ia  deftroyed ;  hmt 
in  all  pleas  that  do  notfhew  the  property  out  of  the  plaintiff ^  there  muft  be  a  eonufanee  maM,  and  the 

S lea  ia  what  only  is  anfwerable,  and  not  the  eonufanee ;  for  to  traverfe  that  would  be  a  difoon* 
Huaace. 

4»  In  rq>levia»  where  the  defendant  fUtidi  fvpirty  in  a  ftrtin* 

gtr^  he  muft  after  his  plea  make  his  rug&;eftion  tints,  H  pr9  r$Unf 

[  ^    ]  bahend.  idem^  the  defendant  diclt  quody  oic.  and  fo  Jit  forth  parti'^ 

cuiarly  why  be  took  the  goods  |  for  if  a  verdiA  pals  for  niiB|  he  can- 

.  not  without  fiich  fuggeftion  enicered  upon  the  roll  hivro  a  Ktttrxi^ 

2  L.  P.  IL  454. 


(D.  a)    Pleadings  by  ^  miate. 

r.  TN  repleviny  the  defendant  made  cmufance  as  hailijf  ef  jf,  Sm. 

X    the  plaintiff  f aid  that  J.  N.  que  ejiate  J.  S.  bos  in  tb^ 

feigniorj  roleafed  to  M*  N,  que  e/tate  this  plaintiff  bos  in  the  tenancy ^ 

t0 
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H  hMijhfsftrviciS ;  Norton  fiud,  the  plaintiff  ouglkt  tojhw  bow 
he  has  die  eftxte  of  M.  N.  But  Shard,  fiud^  he  i%  tenant  of  the 
land,  and  jou  bave  acctpttd  bim  by  your  conufance^  therefore  he 
need  not  to  fliew  how  he  has  the  eftate,  by  which  the  other  paiTed 
over.    Br.  Que  Eftate,  pl«  17-  cites  24  £.  3. 

2.  In  rifUvm^  die  defendant  avowed  becaufi  J*  N.  wds  hrd^ 
^nd  wasfiiftd  by  tbe  bands  of  W*  N.  then  tenant^  &c.  effucb  fer^ 
vices  fue  eftase  of  tbe  f aid  J,  N.  in  tbe  tenancy  tbe  plaint  sj^bas ;'  and 
the  defendant  as  bailiff  to  the  lord,  avowed,  &c.  and  a  good  avowry 
per  judicium,  notwithftanding  that  he  conveyed  to  the  plaintiff 
by  a  jue  eftate  witbont  Jbewing  bowy  &c.  For  this  is  the  tide  of 
die  plaintiff  to  the  tenancy,  and  not  his  own  tide  to  the  feigniory; 
lor  this  cannot  be  conveyed  by  bim  by  que  eftate  in  the  feigniory^ 
witfaoiit  (hewing  how,  by  34  H.  8.  quod  nota.  For  the  feigniory 
is  bere  in  demand^  and  not  tbe  tenancy^  quod  nota«  Br.  Que 
Eftate,  pi.  2.  cites  3  H.  6.  11. 

3.  In  replevin^  fee  que  eftate  of  tbe  tart  of  tbe  plaintiff  i  for 

Ae  difendint  avowed  for  rent-cbarge  gtven  to  bis  ancefter  in  tail^ 

and  the  tlaintifffiewed^  tbat  after  tbe  gifi  T.  anceftor  of  tbe  defen- 

elantj  whofi  beir^  Sec,  was  fei/ed  of  tbe  land^  out  ofwhicb,  &c.  in 

feoy  end  thereof  infeoffed  N.  witb  warranty  in  fee  que  eftate  be  basy 

and  pcrmicteo  without  queftion;  (the  r^on  feems  inafinuch  as 
after  avowry  made,  the  defendant  is  become  addr,)  and  the  plain- 
tiff thereto  pleaded  in  bar.  Br.  Que  Eftate,  pi.  20.  cites  21  H. 
7.  9.  lo* 

4.  In  replevin^  the  defendant  avows,  the  plaintiff  repKes  in  bar 
to  die  avowry,  and  (ays,  that  King  James  was  feifedy  and  granted 
to  Sir  N.  B.  wbo  granted  to  J.  S.  Que  eftate  by  divirje  mean 
4tMgnments  oame  to  7.  D.  and  he  put  in  his  beafts ;  to  which  a 
wnurrer,  and  ruled  for  the  avowant;  for  the  plaintiff  ou^fat  to 
ftstw  that  he  put  in  his  cattle  by  the  licence  of  J*  D.  and  would  . 
therefore  derive  a  title  to  bim.  And  though  it  was  objeded,  that 
here  is  an  eftate  pleaded  in  a  third  perfon,  paramount  the  tide  of 
the  avowant^  and  therefore  the  mean  affignmeiits  after  not  neceflary 
to  be  fliewn ;  yet  the  Court  was  of  a  contrary  opinion,  cauia  qui 
iiipra,  and  gave  Judgment  for  the  avowant.  Skin«  303,  304* 
Mich.  3  W.  &  M.  B.  R.    Tucker  v.  Hodges. 

(E.  a)     Pleadings.    Tranxrfe  Good,  or  N^celTary  ^  (a.  a) 

in  what  Cafes.  **' 

I.  TN  rqite^in,  the  ^mM  counted  of  taking  fucb  a  day^  and  die  s.  p.  Br. 
-••   d^kniant  etvowed  in  tbe  fame  place^  and  at  another  dcy^for  *,'P'^*^1- 
di^iuige  feafdsti  in  his  feveralty^  and  die  plaintiff  faid  tbat  he  had  43£!'3  lo! 
itMeeon  ihere^  and  no  ^ea ;   for  it  fiiall  be  intend^  now  that  die  [   27   1 
fating  was  die  fiune  day  tlmt  the  defendant  avowed ;  and  the  reafon 
fteflis  tt»  be,  becaufe  the  comni  is  only  fnppofal^  and  tbe  avowry 
matter  In  fAa^  by  which  ttit  plaintiff  feud  tbat  be  todk  it  the  day 

Heti  ke  ceMttd^  at  wbiA  day  In  had  t^mmn  thirty  and  was  not 

fuficredi 


^7      •  3R«pleWm 

fuffered)  becaofe  die  defendant  bad  not  trevirfgd  ikat  it  was  th 
common  of  the  pkintiff  this  day  \  for  it  may  be  the  common  of  the 
plaintiff  at  the  day  of  the  count,  and  the  feveralty  of  the  defendant 
at  the  day  of  the  avowry,  by  which  the  plaintiff  maintained  that 
he  took  the  day  that  he  counted,  prift,  and  the  other  e  contra,  and 
fo  fee  the  day  tnrverlable.  Br.  Traverfe  per,  &c,  pL  37.  cites  43 
£•  3*  II. 

2.  Replevin  {hall  not  be  Hied  hy  3  of  feveral  heajis^  where  thgf 
haVi  fiveral  properties  \  but  it  is  a  good  tlea  that  the  one  has  pro- 
perty in  one  beaft  ;  ahfqut  hoc  that  the  othors  have  anv  thing  \  and 
fo  of  the  others ;  and  the  writ  fiiall  abate*  Br.  Replevin,  pL  I2« 
cites  3  H.  4«  i6. 

3*  Replevin ;  defendants  faid^  that  upon  the  plea  in  the  county^ 
it  was  returned  averia  elongata^  by  which  4  cows  of  the  defendant 
were  delivered  to  the  plaintiff  in  withernam^  and  tnat  he  gaged  de* 
liverance  of  the  withernam.  Per  Alcue  Juffice,  it  does  not  appear 
before  us  of  record^  that  fuch  withernam,  was  awarded^  therefore 
he  fliall  have  deliverance  by  fuggeftion  in  the  Chancery.  Pec 
Newton  Ch.  J.  when  we  are  made  judges  of  the  plea,  by  the  rc« 
cord  of  the  principal,  then  we  are  judges  of  the  acceuary }  by  which 
Markham  faidy  that  he  took  the  beafts  the  %^h  of  Augujl^  as  is  de^ 
elaredy  of  which  taking  he  has  brought  his  aStion^  and  fuch  a  dcpf 
after  the  defendant  took  other  beajls  of  the  plaintiff* Sj  and  Jhewed 
when  J  and  hefued  replevin  in  the  county^  and  it  was  returned  averia 
elongata^  of  which  eloignment  the  withernam  was  awarded^ 
abfque  hoo^  that  the  withernam  was  awarded  of  the  heaps  taken  the 
24/^  of  Augufl ;  and  note,  that  after,  nothing  was  entered  of  all 
this  matter,  but  only  the  declaration,  and  fo  it  is  admitted  that  the 
Jheriff  may  award  withernam  in  the  county.  Br.  Gage  Deliver- 
ance, pi.  9*  cites  21  H.  6l  40. 

4*  In  2Lw6vfvy  for  204.  of  rent-fervice^  the  plaintiff  {aid  that  be 

held  by  los.  abfque  boCj  that  he  held  by  20X.  and  as  to  the  lox.  rien' 

arrearj  and  to  the  other  los*  notfeijed  unlefs  by  coertion^  &c.  and  an 

ill  traverfe,  &c.     For  it  implies  double  matter,  by  which  the  tra^- 

verfe  was  ouftedy  and  the  reji  of  the  plea  flood  \  quod  nota.     Br« 

Avowry,  pi.  I2i.  cites  30  H.  6.  5. 

Br,  Avow-       ^,  In  replevin,  the  defendant  avowed  in  3  acres  parcel  of  lood 

cftei^k^.'   ^^^^^9  whereof  be  himfelfis  feifed  in  fee^  as  of  his  proper  Joily  and 

for  damage  feafant  avowed,  the  plaintiff  faid  that  he  is  feifed  of 

800  acres  in  the  fame  vill  infee^  other  than  thoje  the  defendant  has 

whereof  the  place  is  parcel ;   abiqu^  hoc,  that  the  place  where^  CsTr* 

is  parcel  of  the  looo  acres ;  and  the  opinion  of  the  court  was^  that 

it  IS  not  a  good  traverfe  to  lay  that  not  parcel,  but  JhaU  fay  if  it 

was  the  foil  of  the  defendant  or  not  %  for  it  may.  be  parcel  or  tho 

800  acr^  at  one  time,  and  e  contra  at  the  time  of  the  taking ;  but 

be  ought  to  anfwer  if  it  be  the  feveral  foil  of  the  defendant  or  not  % 

quod  nota  bene.   Br.  Traverfe  per,  &c.  pL^qj,  cites  5  £.  4.  iij* 

6.  Trefpafs  de  parco  fra^o^  and  taking  his  heajls ;  the  defendani 

faidy  that  J.  N.  fued  replevin  to  the  Jheriff  of  the  fame  beajls^  assd 

he  made  warrant  to  the  defendant  to  make  deliverance^  woo  found 

the  park  open^  and  made  deliveranci^  judgmeoti  &c«  and  the  plain* 

ttg 


tiff  fati  that  the  property  of  them  was  to  W,  P.  and  be  toot  ihem 
for  damage  feafant^  ahfque  hoc  that  the  property  was  in  f,  N.  and 
a  good  replication  voithout  traverjing  the  poffejjidn  ;  for  notwith- 
fianding  that  replication  lies  of  beafts  in  cuftody>  yet  it  is  a  good 
plea  prima  iacie^  till  it  be  fliei^n  that  J.  N.  had. them  in  pofleffion 
or  cuftody.     Br.  Replication!  pi.  54.  cites  21  £.  4.  66. 

7.  In  replevin,  the  defendants  npiade  conufance  as  bailiff's  tx  J. 
for  rent  rehrved  upon  a  leafe  for  life^  the  plaintiff  replied^  that  % 
Jhrangers  bad  a  right  of  entry  into  the  place  where^  &c.  and  that 

the  faid  2  defendants  by  their  command,  entered  and  took  the  cattle  [    28    1 

damage  feafant  abfque  hoc^  that  they  took  them  as  bailiff's  to  A.  and 

upon  demurrer  it  was  obje£led,  that  by  this  means  the  intent  of 

tne  party  (hall  be  put  in  iilue,  which  no  jury  can  try,  but  only  in 

cafe  of  recaption;  but  it  was  adjudged  the  traverfe  was  well  talcen* 

Lre.  50.  pi.  64.  Pafch.  29  Eliz.  C.  B.     Buller's  cafe. 

8.  In  replevin  the  defendant  avowed  for  damage  feafant  in  his 
freehold ;  the  plaintiff  replied,^  that  long  before  the  defendant  had 
any  thing  he  bimfelf  was  feifed^  until  by  A^  B,  and  C.  diffei/edy 
againjl  whom  be  brought  ajjtfey  and  recovered '^  arid  that  the  ejiati 
0f  the  plaintiff  was  mean  between  the  affife  and  the  recovery  in  itt 

1  be  defendant  rejoinedy  that  long  before  the  plaintiff  had  any  thing f 
0tte  G.  wasfeifed^  and  infeoffed  him  ;  ahfque  hocy  that  the  faid  A* 
£.  and  C  or  either  of  them j  had  any  thing  in  the  faid  lands y  at  the 
time  of  the  faid  recovery.  Walmfley  J.  was  of  opinion,  that  the 
bar  to  the  avowry  was  hot  goodj  becaufe  the  plaintiff  did  not 
allege  therein,  that  A.  B.  and  C.  were  tertenants  at  the  time  of 
the  recovery,  which  ought  to  be  fhewed  in  every  recovery,  where 
it  is  pleaded ;  and  then  when  the  defendant  traverfed  that  which 
was  not  alleged,  his  traverfe  is  not  good.  But  Windham  con-^ 
tra/y ;  for  the  aflife  might  be  brought  againft  others  ais  well  as  the 
tertenants ;  as  againft  diffeifors,  and  therefore  the  plaintiff  ne^d 
liot  (hew  that  A.  B.  and  0,  were  tertenants  at  the  time  of  the 
J'ecovery,  and  al(b  the  traverfe  here  is  wdl  enough.  Le.  193. 
pi.  277.  Mich.  31  &  32  Eliz.  C.  B.     Rigden  v.  Palmer. 

9.  In  replevin  the  defendant  (aid,  that  he  had  property  in  the  Scc(C.  a) 
besifts  abfque  boc^  that  the  property  was  in  the  plaintiffs  and  fo  P^*  3* 
pmycd  judgment  of  the  writ^  and  it  was  found  for  the  plaintiff;   it 

was  moved  in  arreft  of  judgment,  tl^at  there  never  was  fucb  a  tra- 
verfe as  this,  that  the  plaintiff  had  not  property^  but  only  that  the 
property  was  in  the  defendant }  and  2dlv,  the  conclufion  of  the 
plea  is  not  good,  for  he  ought  to  concluae  to  the  writ  and  not  to 
the  adion.  Hobart  faid,  that  two  men  may  have  fucb  property  in 
the  fame*  thing,  that  every  of  them  may  have  a  replevin ;  and 
Hutton  faid,  that  when  the  defendant  in  the  replevin  claimed  pro* 
perty,  he  ought  to  conclude  to  the  a£lion ;  and  Hendon  Serjeant 
being  only  at  the  bar,  and  not  of  coun(eI  in  the  cafe  (aid,  that  the 
beck  of  entries  is,  that  he  fhall  traverfe  the  property  of  the  plain- 
tiff,  as  in  the  principal  cafe.  Hutton  J.  faid,  that  this  was  never- 
fecn  by  him ;  but  they  all  agreed  that  this  being  after  verdi6V^ 
judgment  (hall  be  given  for  the  plaintiff*  Winch.  26.  Mich.  19* 
Jac.  Anoil. 

*^  Vpi.  XIX.      .  P       ,  (F-  a) 


&s  Ecj^tcatfoQ  mA  Sle)ofiattr« 


(F.  a)    Judgment.    How. 

I.  TN  replevin  bv  judgment  for  the  defendant  U  havi  ntum^  the 
JL  defendant  j^iK£^  twt  bgvefcirt  faaas  U  bmte  the  nni  ^r  Jer^ 
vkeSjfir  which  he  made  avowry  \  for  the  judgment  is  only  of  the 
return,  by  which  he  may  retain  the  cattle  till  he  be  paid,  and  if 
they  die  in  pound,  he  has  no  remedy  but  to  difirain  de  novo.  Br* 
Judgment,  pi.  lOO.  cites  2i  £•  3.  22« 

2^  If  the>j&rr(^in  replevin  returns  that  the  defendant  claims  pre* 
pertjy  and  the  proprietate  probanda  ijues^  and  ts  found  for  the  de* 
fendanty  the  plaindiF  (hall  take  nothing  by  his  writ.    Br.  Reple« 
vin,  pi.  15.  cites  H.  4*  27. 

For  more  of  Replevin  in  general,  fee  iatlOtot;,  3>iStef{(,  %ZMf 

and  other  Prpper  Titles. 
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c  i9  :i       i^epUeation  anli  Slefoinlier. 


(A)     Replication.    Plea  at  large ;  niobere  it  mujlfct 

forth  a  title  at  large. 

I.  \  PLEA  at  large  is  where  the  plaintiff  in  bis  replication 
jLjL  meddles  not  with  the  defendant*  s  bar.  As  to  fay  that  a 
firanger  was  feifed,  and  enfeoffed  him  $  or^  that  his  father  was^ 
feifed,  and  died  feifed,  and  fo  he  was  feifed  until,  &c.  not  (hewing 
cxpre(sly  the  defcent  to  be  after  the  defendant's  title.  Heath's 
Max.  70.  ^ 

Hetth't  2.  In  trefpafs  offpoiling  his  grafs^  the  defendant  i^eadedy  That  his 

****•  7^    franktenementy  &c.     Kirton  (aid,  He  took  our  grafs  modo  i:f  forma  ; 

^•^^  •  *  Prijl ;  and  was  not  fuffcred  to  have  this  eeneral  averment  without 
Jhewing  how  it  was  bis  grafs^  bv  which  me  plaintiff  (hewed  title. 
Br.  Replication,  pi.  15.  cites  38  R.  3.  11. 

3.  In  trefpafs  the  defendantfaidy  Tbat  be  Uafed  to  J.  N.  for  lifcy 
who  aliened  in  fee  to  tbeplaintiJK  In  which  he  entered^  ana  a  gcod 
replication  for  the  plaintif!^  that  J,  N.  ne  aliena  pas^  without  making 

<  titUy  or  Jhewing  bow  be  has  interejl\  for  he  has  intereft  by  his  pof- 

fef&on  againft  all  except  the  defendant  j  and  when  the  defendant^ 


SLeplfcatfon  anti  iReiofrttim    '  a9 

has  (hewn  title,  it  fuffices  for  the  plaintiiF  to  deny  it,  quod  riota  | 
and  fo  it  feems  that  the  plaintiflf  in  trefpafs  need  not  make  title  $ 
contra  in  affife.     Br.  Replication,  pi.  8.  cites  40  £.  3.  5. 

4*  In  trefpafs  ufM  the  ftatute  of  5  R,  2.  ubi  ingreflus  non  datur  *  Heath'i 
per  legem,  the  defendant  faidj  7%at  bis  father  was  feifed  infee^  and  *^"*s^^*  . 
infeoffed  two  in  fee^  and  the  one  diedy  and  the  other  fur^ived  and  where  the" 
leafed  to  the  defendant  at  will,  and  gave  colour  to  the  plaintiff,  and  a  plaintiff  i« 
good  plea,  and  the  plaintiff  faid  for  replication^  That  one  -'.  ^  j"  ^^^  ^^^ 
granger  was  feifed,  and  diedfetfed^  and  the  land  defcended  to  W.  who  tnfWer^tho 
was  mother  of  the  plaintiffs  which  W,  dyed^  and  the  plaintiff  entered^  bar  of  the 
upan  whom  the  defendant  entered^  and  no  plea  per  tot  Cur.     Ror  2«'*n<i*««» 
though  in  affife  upon  bar  at  large  the  plaintiff  may  make  title  dt  wiOiftlod.* 
large^  and  not  meddle  with  the  bar^  yet  in  a£lion  of  *  trefpafs,  nor  ing  plead  at 
in  mwf  other  aSlion^  a  man  (hall  not  make  title  or  replication  at  '*''^^*  !!^*'^ 
largei  but  ought  to  confefs  and  avoid  the  har^  or  traverfe  it,  quod  Tngthebart 
nota.     Br.  Replication,  pi.  7.  cites  34  H.  6.  22.  which  u  (id 

a  roaoaer) 
altogether  in  an  ^ft^  where  a  general  bar  with  colour,  it  pleaded ;   and  dot  in  eMry  In  nrnture  tf 
mm  m/yki  nor  other  adion.     Heath's  Max  69.  citea  34  H.  6.  46. 

Where  the  defendant  in  trefpafi  doth  pleaa  bis  frttbold^  the  plaintiff  ii  to  trmvtrfe  the  fame,  0^ 
to  convey  a  riilc  to  himr<:lf,  and  allege  a  difffifin  and  regrefi^  and  the  trefpaft  mean.  Ucmk'i 
Ifax.  71*  citea  S.-  C.  and  3  and  4  Marie.  D.  134. 

5.  The  defendant  in  trefpafs  pleaded  bis  freehold  \   to  which  th^  . 
ptaintiff  replied,  that  long  time  befori  the  defendant  any  thing  bad  in 
the  frdnktenement  y.  S4  was  feifed,  and  leafed  to  him  for  years  \  and 
fo  he  was  poflcfled  until,  &c«  and  holden  a  good  plea.    Heath's 
Max^  70.  cites  41  £.  3. 

6.  The  defendant  in  trefpafs  for  taking  a  Jbip^  pleaded  the  gifi  of 
the  plaintiff',  and  the  plaintiiF  would  have  replied,  that  he  took  hts 

Jbipj  fri/f,  and  iU ;  and  after  would  have  added  that  to  his  plea^ 

aijfque  bocy  that  thejhipwat  the  plaintiffs  tempore  donij  and  ill  alfo  ; 

anid  laftly^  would  have  pleaded,  that  tempore  doni  the  Jhip  was  Alice 

tit  Stilisy  and  was  not  fufFered  ;   wherefore  he  added  to  his  plea,  f    30    1 

ibat  (afier  the  gift)  Alice  gave  the  fame  unto  him,  and  fo  he  took  his 

fliip,  and  that  held  a  good  plea,  and  die  defendant  rtjoined,  that  it 

VMS  the  finp  of  the  plaintiff  at  the  time  of  the  gifi.    Heath's  Max. 

71.  cites  42  £di  3.  2. 

7.  If  the  replication  be  agatnft  an  a£f  of  parliament^  recovery,  or 
matter  of  record,  the  title  muft  be  fet  forth  J^cially^  &  de  puifne  temps  % 
fo  10  Aff.  23.  of  a  warranty  \  but  againft  a  matter  en  fait^  the 
pbintiff  may  well  (ay,  that  after  his  fether  was  feifed,  and  died 
ie&Ay  widiout  (hewing  how.  Heath's  Max.  7a.  cites  Fitz.  Abr^ 
and  Bro.  Abr.  Tit.  Replications  and  Titles. 

8.  If  the  title  be  brfore  the  fine  or  ree^ery^  it  may  be  generaU 
Heath's  Max.  72.  cites  47  £d.  3.  13. 

J.  The  defendant  in  trefpafs  pleaded  a  gifi  iti  tail  hj  the  king  ; 
the  plaintiff  replied,  ne  dona  pas  \  and  good.    Heath's  Max^ 

72.  cites  1%  Ed.  4.  lo. 

to.  And  where  the  defendant  gives  to  the  plaintiff  a  titlcj  dnd  in 
his  plea  defiroys  tbefame^  the  plaintiff  may  maintain  or  traverfe  that 
matter  without  other  or  fiurdier  title.    Heath's  Max.  72.  cites  9 

^  Pa  u.Aml 


30  )3leplicat(att  anti  !^efoftt&et* 

11.  yf«i  where  the  defendant  in  trefpafs  made  title  by  a  gijl  in 
tail  of  a  Jiranger^  the  plaintiff  replied^  that  he  was  feifed  until  the 
defendant  did  the  trefpafs^  and  traverfed  the  gift  in  tail\  and  good, 
although  his  title  was  but  of  his  own  pofTefllon.  Heath's  Max.  72. 
cites  40  Ed.  3.  5.  and  3  £d.  4.  18. 

12.  The  defendant  in  a  replevin  avowed^  that  B.  was  feifed^  and 
let  to  him  for  years  j  to  which  the  plaintiff  replied^  that  antequam  B. 
aliquid  habuity  A.  was  feifed  and  let  to  C,  whofe  ejlate  the  plaintiff" 
had\  and  doubted,  whether  it  were  not  a  mere  title,  as  before  at 
large,  becaufe  he  doth  no  way  encounter  with  the  a'Orjory^  not 
confefs  and  avoid  the  fame,  but  only  with  the  word  antequam. 
Heath's  Max.  70.  cites  i  &  2  Mariae,  D.  171, 

(B)     Good.    Where  they  muft  tend  to  a  proper  Iffuef 

and  what  is  a  Proper  Iffbe. 

t.  Tf^  ajjife  of  rent  J  the  defendant  pleaded  grant  of  the  rent  by  J* 
A  uncle  of  the  plaintiff  whofe  heir  he  isj  &c.  with  warranty  t9 
this  defendant  for  10  years^  and  fo  is  the  franktenenunt  in  the  plairi^ 
tiff\  judgment  if  he  Jhall  have  affife  during  the  term.  And  the 
plaintiff  replied^  that  he  never  had  Jucb  uncle ;  and  admitted  for  a 
good  replication,  by  which  the  defendant  durft  not  ftand  to  it,  but 
waived  this  plea,  and  pleaded  nul  tort.  Br.  Replication,  pi.  30« 
cites  44  Aff  I. 

2.  In  precipe  quod  reddat^  if  the  tenant  pleads  that  the  deman^ 
dant  has  entered  after  the  lafl  continuance^  and  the  demandant  replies 
prijly  that  be  did  not;  this  does  not  make  iffue,  unlefs  the  tenant 
rejoins  prifl  that  he  did,  Br#  Replication,  ph  50.  cites  g  H.  6.  58. 
^  '      '  ■  And  Brooke  fays,  fee  more  of  this  Libro  Intrac*  placitor. 

3.  In  trefpafs  the  defendant  pleaded  his  franktenement^  and  the 
plaintiff*  replied^  that  he  was  feifed^  till  by  the  defendant  diffeifedy 
upon  whom  he  re-entered^  and  the  trefpafs  mefne  between  the  difjeijin 
and  the  re- entry ^  the  defendant  rejoined^  that  his  father  was  feifid) 
and  died  feifed^  and  he  entered  as  heir^  and  this  eflate  continUid  till 
the  trefpafs^  abfque  hocy  that  he  diffeifed  the  plaintiff;  and  it  is 
awarded  that  all  this  is  only  a  traverfe  of  the  diffeifm,  and  yet  all 
was  entered  ex  gratia  Curiae*  Br.  Replication^  pL  19.  cites  21 
H.  6,  13.   . 

t    3^     3       4'  In  trefpafs  or falfe  imprifon?nenty  if  the  defendant  jiifiifesyinaf-' 

much  as  the  plaintiff  had  poifoned  y,  S.  it  is  a  good  replication,  that 

he  did  not  poifon  the  faid  J.  S.  per  Cur,     Br,  Replication,  pi.  57. 

cites  5  H.  7.  4. 

For  in  trcf-        ^,  Jn  trefpafs^  the  defendant  faid  that  T.  S.  was  feifed  infee^  and 

^l/rltdair    ^^fi^ff^^  ^^^>  and  gave  colour^  the  plaintiff  faid  that  before  this  his 

Jays  that  A,  prcdeceffor  was  feifed  in  fee  of  the  manor  of  C,  of  whico  this  land  is 

titas/fifedy  parcel  demifable  by  copy^  and  leafed  it  to  the  faid  T»  S,  by  copy  for  life 

'  '    '  ~  .    .  -  _        ffiade  bis 

the  faid 
nfeoffed  the  defendant.     And  it  was  held  per  Cur.  that  this 

^thut^thfa-  *^  ^^  S^^^  replication  i  for  he  ought  to  fay  that  be  entered  into  the 

manor, 


Ecplfcatf on  anU  Reiofntie^  31 

tmnoTj  anJ  was  fei/ed  till  T,  S.  dljfelfed  him^  and  infe'^ffed^^  de-  '^fj^^^* 
fendant;  for  though  the  entry  of  T.  S.  implied  a  diffeifin,  yet  in  4(^4  kthd 
pleading  he  ought  to  allege  exprefbly  hovtr  he  entered,  and  by  what  and  be  en- 
tidej  quod  nou.     Br.  Replication,  pi.  i.  cites  27  H.  8.  4.  teredasbeir, 

ft* fed  till  A.  entered  0nd  inftoffed  the  defendant ^  hxtt  fhail  fay  ttitt  he  was  diffeifei  hy  A  %i/6o  itH 
Je^^fd  ihr  drfeodani ;  for  ijfue  may  ie  jf*ined  upon  d'jfeijln^  bui  not  ufon  an  entry ^  it  he  cntcicd|  of 
not,  and  Ihall  noi  (hew  by  what  title  ;  quod  nota.     Ibid* 


againft  herj^r  a  debt  due  by  the  inteftate^  the  defendant  pleaded  that  ^' 
the  intejlate  made  a  wiV/,  and  B.  his  fon  (an  infant)  executor^  that  Ma 


6.  Scire  facias  againft  K,  R.  adminijiratrix^  upon  a  judgment  ^^"*  33  *  ^ 

name  of 
Margery 

odminiflration  was  committed  to  the  defendant,  durante  minore  eetat^^  ^'/"'!i 
That  B.  refufed  at  the  age  ofijj  and  thereupon  adminijiration^  &c.  ."jgcd  »c- 
tt/as  committed  to  W.  and  that  at  the  time  B.  &c.  came  of  age  the  cordingly. 
defendant  had  fully  adminiftered  7\\  the  eftate  which  caiie  to  her:  ~^«''^^*** 
the  plaintiff  r^^Zr^i,  that  at  the  time  B,  cams  of  age  devafiavit  diverfa  butnojudg. 
bona  \  bui  doth  not  fay,  that  the  defendant  devafiavit  \    the  defen-  menc  men. 
dant  K.  rejoined,  that  ipfa  non  devafiavit  \  and  being  found  for  the  "<>"«<*• 
defendant,  the  plaintiff  would  have  avoided  it  by  an  exception  to 
his  own  replication,  viz.  that  no  iffue  was  joined,  becaufe  it  is  not 
alleged  in  the  replication  that  K*  the  defendant  devaftavit,  but  that 
devaftavit  and  K*  not  named  but  hy  a  parenthefis.     But  3  judices 
conceived  it  (hould  be  conftrued,  that  K.  devaftavit ;  for  fhe  was 
adminiftratrix,  and  by  intendment  the  other  could  not  commit  the 
wafte,  and  the  rejoinder  Jhews  who  was  meant  in  the  replication^  viz. 
Praed.  K.  dicit,  quod  ipfa  non  devaftavit.     But  Yelverton  and 
Croke  J.  contra,  that  an  intendment  (Iiall  not  make  a  replication 
good.    But  by  the  opinion  of  the  other  3,  judgment  was  given  for 
the  defendant.     Cro,  C.  79,  pi.  2.  and  93.  pi,  18.  Mich.  3  Car^ 
CB.     Oxford  V.  Rivctt. 


(C)     Where  good,  without  maintaimng  the  TVriL 

I.  npi?  ^  5\Py^5  S  of  breaking  his  clofe  the  \fl  day  of  May^  anno. 
A  8,  the  defendant  pleaded  feoffment  of  the  plaintiff  the  4/A 
day  of  May  anno  pradiSfoy  abfque  boc^  that  he  was  guilty  before  the 
4tb  day\  and  the  plaintiff /aid  that  he  ne  infeoffa  pas.  And  per 
Brian,  this  no  good  replication  without  maintaining  the  writ,  but 
Littleton,  Pigot,  and  Nele  J.  contra,  Br,  Replication,  pi.  22. 
cites  15  E.  4.  22. 

2.  If  in  debt  upon  an  obligation,  the  plaintiff  makes  a  replication 
^s  certain  as  the  words  of  the  coridition^  though  not  fo  certain  as  the 
cafe  feems  to  require.^  yet  it  is  good;  as  where  the  condition  was, 
tbat  ifA*D.zn  apprentice^Jhould  wafle  any  of  the  plaintiffs  goods^ 
emd  the  fame  be  duly  proved  by  A,  D^s  confeffion^  or  otherwife^  then 
the  obligor  would  make  him  (atisfa£tion,  the  defendant  pleaded 
that  no  proof  was  made^  &c.  The  plaintiff  replied^  thai  A.  D,\^  32  J 
bad  received^m  Flemifti  coin,  of  his,  to  the  value  of  3000/*  and 
that  he  had  imhezzled  and  wafled  400/,  thereof^,  and  that  he  confcffed 
it  by  writing   under  his  hand,  and  that  ie  gav^  notice  to  the 

D  3.      •  obligor^ 


3*  Replication  anu  Eeioftaet. 

0hUgor>^  &c«    Upon  demurrer  it  was  obje£ted,  that  the  replieatioil 

was  ill,  becaufe  the  plaintiff  had  not  'Jhewed  to  whorn  the  confejpon 

was  made ;  yet  by  the  greater  opinion,  it  was  held  good  enough, 

becaufe  it  anfwered  the  words  of  the  condition^     Hob.  9;^.  pi.  126. 

Gold  V.  Death, 

tbidf  103.        3.  Debt  upon  iondy  conditioned,  that  the  defendant  Jhould  give  the 

'^^JT^^^  plaintiff  a  true  account  ofaUjuch  money  and  goods  of  W^  N^  deceafed, 

Dou  That   ^^  fi^^^  ^^^^  ^^  ^'^  hands  \  and  upon  fuch  account  (hall  make  an. 

the  Court     equal  dividend^  and  pay  the  plaintiff  his  proportion  thereof  i  the  de- 

iatd,  there-  fcndsLtit  pleaded^  that  no  money  or  goqds  of  the  [aid  W.  N.  (ami  t9 

rhlica^Vas  ^"  hands^  &c.     The  plaintiff  replied^  that  a  Jslver  bawl  of  W.  N. 

well  con-     came  to  bis  hands^  et  hoc  paratiis  eft  veriHcare.     Upon  demurrer 

eluded,  and  j^  ^^  argued,  that  this  replication  was  ill,  becaufe  the  plaintiff  ha4 

quod^Ru-''  aifigned  no  breach  of  the  condition  \  for  'tis  not  fuffcjent  for  him 

rum  vide-    (o  fay,  that  goods  came  to  the  defendant's  hands  \  but  he  ought  far^^ 

'h't'  /feem-  ^^  f'^  fi^f^h  ^^^  *^  4id  not  maie  a  dividend^  as  in  a6lion  of 

fid  to  him,'  ^ci>^  up^^i^  ^  i>on<i  of  award,  and  the  defendant  pleads,  nullum  ar« 

that  the  re-  bitrium,  'tis  not  fufEcient  for  the  plaintiff  to  replv  and  fhew  an 

piicatioo,aa  ^ward,  but  be  muft  aiiign  the  breach  to  mainuin  the  adion^  be-r 

pointy  wai    fides,  the  conclufion  of  this  replication  is  ill  \    for  th^  defendant 

ill,  but  well  having  pleaded,  that  no  goods  came  to  his  hands,  &c.  and  the 

the  mhe^i*'   plainoff  having  replied,  that  a  filver  bowl  came  to  his  hands  j  her? 

find  that  the  IS  a  negative  and  an  affirmative,  upon  which  an  iffue  might  be 

l>oolu  cited  joined ;    and  therefore  the  plaintiff  ought  to  h(^e  concluded  to  the 

feVfoVihe"'  f^^^^^^     ^^  which  it  was  anfwered,  that  ♦  in  no  cafe  but  in  that 

plaintiff  [he  of  an  award  the  plaintiff  is  bound  to  (hew  a  breach }   and  that  is 

himfclf  be-  becaufe  an  award  may  be  gooJ  in  part  and  void  in  part,  fo  as  th^ 

for  t*he"det*  Court  may  judge  if  the  action  be  well  brought  j  for  perhaps  it  mav . 

fendant]      be  brought  for  a  breach  of  that  part  which  is  void,  and  fo  no  cauie 

were  full     of  adlion.     But  the  Court  delivered  their  opinions  feriatim.,  that 

toihc^point.  jjj^  replication  was  not  good,  for  want  of  (hewing  a  breach*    But 

Ijtv.  S26.     the  matter  was  referred  to  the  counfel,  and  fo  no  judgment  en-? 

by  name  of  tered,     Saund.  102.  Mich,  lo  Car.  2.     Hayman  v,  Gerrard. 

Hcgman  v» 

Gerard,  accordingly.'     ■  .    Sid,  340.  S.  C.  fayt,  the  Court  held,  that  the  defendant  Ihould 

|iave judgment;  for  it  might  be,  though  he  had  the  bowl,  yet  he  had  paid  for  it;  and  that  Wind* 
ham  J.  doubted  whether  the  replication  waa  ill,  becaufe  ihf  mutter  of  tbt  replicatifm  it  ntxv,  which 
nay  be  anfwered  by  the  oiher  fide ;   but  if  it  had  been  matter  cxprefled  in  the  condition,  there  it 

ought  to  have  concluded  to  the  contrary ;   and  that  to  this  the  othcri  feemed  to  aflent. S.  C, 

pted  arg.  by  coudfel  on  both  fidei.  2'Show.  359,  362.  pi.  353.  in  the  cafe  of  the  Taylors  Com- 
pany in  Exeter  v.  Clarke. — And  in  this  cafe  Shower,  who  argued  for  the  plaimifF,  and  for  whom 
judgment  wa|  given,  laid  down  the  following  rulet,  viz.  ift,  Wherefoever  the  bar  is  ill  in  Tub* 
Aance,  and  the  matter  contained  in  it  (were  it  well  pleaded)  it  infufficient  to  preclude  the  plaintiff 
from  hit  afiion,  there,  (hough  the  replication  be  naught,  yet  judgment  ought  to  be  for  the  plain- 
tiff; 'tis  trucf  in  Dr.  Bonham'i  caie,  in  8  Rep.  lao.  'tia  there  refolved,  that  where  by  the  plain- 
tiff's replic9ppn  it  apperrs  the  plsiniifF  has  no  caufe  of  a&ion,  there  he  (ball  not  have  judgment 
though  the  bar  be  ill ;  but  when  the  bar  is  infufficient  in  matter,  or  amounts  to  a  confeflion  of  the 
point  of  a^ion,  and  the  plaintiff  replies  and  (hews  the  truth  of  the  matter  to  inforce  his  cafe;  and 
in  judgment  of  law  fuch  replication  be  immaterial  and  idle,  yet  the  plaintiff  (hall  have  his  judg-r 
ment ;  for  when  the  count  wants  fubftance,  no  bar  can  make  it  good;  fo  where  the  bar  wants 
iubftaQce,  it  cannot  be  m^de  good  by  a  faulty  replication.  So  is  Dr.  Bonham's  cafe,  and  the  fame 
refolution  is  in  MtaiAL  TatSHAM's  cafe,  9  Rep.  110.  where  it  is  adjudged,  that  if  the  bar  be 
infufficient  in  matter,  and  the  count  btgood,  although  the  replication  be  fuperfluous,  provided  it 
contains  no  matter  which  impugns  or  deftroys  the  plaintiff's  a£lion,  though  immaieru),  yet  the 
plaintiff  (hall  have  his  judgment;  and  fo  is  TuRNia's  cafe,  8  Rep.  1^3.  9<illy,  Wherefoever  the 
par  contains  matter  collateral  to,  or  dehors  the  condition  in  avoidance  of  the  whole  adion,  or 
wherefoever  any  fpecial,  fingle,  particular  thing  ia  pleaded,  thuogh  it  be  (peciiied  in  the  condition, 
tfi  tbefe  a  c«fef|  wc  need  not  ll^ke  ao  ai&gamait  of  any  breach  of  the  conoitidn  in  our  replication : 

foir 


for  «»y  BMMcr  ptadcd  that  wouM  tTotd  tlie  boDd,  or  temU  to  avoid  it  A  Inino,  if  foch  twr  be  ill 
iKc  plaintiff  oogbt  to  have  hia  judgment,  be  hia  replication  wK»t  it  wtU  i  bccaufc  all  fnch  kind  of 

plcM  dov  by  implicatioDt  agree  a  noo-perfornancc  of  the  coodtCfon. 

•  S.  F.  by  Molt  Ch.  J.  t  Salk.  tgi  pl-  ••  P^feh.  9  W.  &  M.  B.  R.  ta  the  cafe  of  MaaittiTB 

V.  Alle  «  ;  which  waa  debt  opon  a  bottooarec  bond.  The  defendant  craved  ovcf ;  and  the  con* 
ditioo  was,  ibat  if  fuch  a  (bip  retarned  within  10  weeka,  and  gave  an  acconni  of  the  pro&a,  then* 
&c.  The  defendant  pieaded,  that  the  fhip  waa  loft,  and  did  not  return.  The  plaintiff  replied, 
the  (bip  waa  not  loft,  ct  hoc  petit  ^uod  iBOuiratur  per  patriam.  The  defendant  demurred,  and 
Ibcwed  for  caoCe,  that  no  breach  wa«  affigoea  id  the  repHcationt  Shower  argued  for  the  defendantf 
that  wiihoot  *  a  breach  the  plaintiff  had  no  caufe  of  a£hon,  and  the  condition,  by  cf  aviog  oyer*  it 
become  port  of  the  record.  And  he  relied  upon  1  Saund.  lot.  But  the  Conn  gave  judgment  ia 
tbia  cafe  for  the  plaintiff.        Show.  Rep.  14S.  S.  C.  accordingly. 

C  33  !• 

4^  Deht  Mr  i^d  conditioned  to  pay  20/.  within  a  month  after 
the  defendant's  uAng  the  trade  of  a  taylor  in  Exeter,  and  to  leave 
the  town  on  40  days  n  tice.  The  defendant  pUads^  that  tbt  hamt 
is  v§idy  be.ng  in  reftraint  of  trade.  The  plaintiff  npiied^  tbmt  it 
was  d^litftred  m»^§  tsT  frrma^  as  fet  forth  in  the  declaration*  Ex- 
ception was  taken  to  the  replication,  that  it  ^id  nor  ftt  forth  any 
breach  tftbe  conditim^  and  fo  no  caufe  of  a£Hon  appeared.  But 
the  Court  were  all  of  opinion  for  the  plaintifF;  for  that  the  matter 
f  leaded  in  tar  / j  merely  idle  and  collateral^  and  admits  a  nan^per* 
fermance  fis  much  as  a  releafe.  And  judgment  was  given  for  the 
plaintiff  by  the  whole  Court,  abfente  Wythens.  And  upon  error 
brought  in  the  Exchequer-Chamber,  the  Court  were  of  opinion^ 
ti)at  the  replication  was  well  enough  without  alleging  a  breach, 
becaafe  the  fdea  admitted  and  fuppofed  a  non-perfomunce. 
%  Show.  345  to  364.  pi.  353.  Pafch.  36  Car.  2.  B.  R.  Tbe 
Taylors  Company  of  Exeter  v.  C)^ke. 


(D)     Where  good,     jfs  to  Place. 

I*  T  T  "Z  who  would  have  die  vi/ne  to  try  bis  deed  in  a  foreign 
tjL    county  ought  to  allege  the  place  in  his  bar ;  for  otherwtfo 
he  ihall  not  put  1%  into  his  rejoinder.     Br.  Lieu,  pi.  25.  cites  21 
£.  3.  10. 

2.  Where  it  is  alleged^  that  M.  had  ijfue  K.  in  full  life^  or  if  Br.  ItcpH. 
warranty  and  affits  by  defcent  in  fte  he  pleaded  in  formedon^  he  ^^^  P'» 
need  not  to  (hew  where  and  in  what  place  K.  is  alive,  or  where  £^'3.  ^ 
the  aflets  lie,  before  that  the  other  denies  it,  and  then  the  other  in 

his  rejoinder  (hall  (hew  the  place ;  quod  pota.     Br.  Lieu,  pi.  34. 
cites  24  E,  3.  64. 

3.  Trefpafi  by  f.  againfl  two^  the  one  faid^  that  the  other  was 
dead  the  day  of  the  writ^  &c.  and  the  plaintiff'  /aid,  that  be  was 
edsve  and  not  dead^  and  prayed  pais  where  the  writ  is  brought. 
The  defendant  faid,  that  he  died  at  D.  and  prayed  pais  there,  and 
bad  it.  And  fo  fee  the  place  put  in  the  rejoinder,  and  not  before* 
Br.  Lieu,  pi.  28.  cites  19  H.  6.  4. 

'  4.  In  replevin  the  defendant  avowed  in  D.  in  a  place  called  M. 
for  damage  feafant  whe^e  the  plaintiff  declared  in  a  place  called  5. 
aiffue  hoc  that  be  took  them  in  the  place  called  5.  prout   &c.  and 
Jhiwsd  that  it  was  lOO  acres  of  land^  and  demanded  jndgment  of 

D  4  the 
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thi  wrlt^  and  prayed  return.    The  plaintiff  faid^  that  the  io5 
acres  are  known  as  well  by  the  name  of  S.  as  by  the  name  of  M. 
and  that  the  place  called  &'.  and  the  tiace  called  M.  are  one  and  the 
fame  place^  and  not  diver fe^  et  hoc,  occ.  and  to  the  plea  pleaded  by 
'  the  tnanoer,  &c.     Br*  Replication,  pi.  31.  cites  i  H.  7.  ii. , 
i.  In  trefpaft  if  the  defendant  fays^  that  the  franktenement  of  N. 
and  he  by  his  command jnteredy  it  is  good  without  faying  where  the 
command  was  made ,  but  if  the  plaintiff  traverfes  the  commandment^ 
then  the  defendant  by  replication  Jballjhew  in  what  place  the  cotn^f 
mand  was  given,  and  not  before ;    quod  nota.     Br.  Replication, 
PL34.  citessH.  7.  13. 
4  Mod.  97.      6.  The  defendant  pleaded,  that  he  was  an  attorney  of  C.  B.  and 
5.  c.  but     ought  not  to  be  fucd  elfewhere,  abfque  confenfu.     The  plaintiff 
»ifpnmed.  ygpiJed^  that  he  didconfent  and  laid  not  a  venue ^  and  therefore  bad. 
Per  Cur«  1  Salk.  4.  pL  9.  Mich,  1  Annse.  B.  R.    Ode  v.  Nor^ 
clilFe. 


C   34  ]    (^)     Good.     Though  not  anfwertng  Part  of  the 

Defendants  Plea^  or  being  too  general. 

« 

Asindfh  1.  *^T7HERE  the  declaration  is good^  hixt  the  bar  is  illy  and 
tf/^oxaH  ob*  W      the  replication  is  ill^  and  a  demurrer  is  to  the  replica- 

\?hcre?hc  ^*^"'  7?^  ^^  declaration  being  good,  ^nd  the  replication  in  the 
condition  is  principal  c^fe  being  only  to  avoid  the  bar,  which  being  ill,  and 
to  perform  therefore  no  bar,  needs  not  to  be  avoided  5  and  the  replication  not 
and'thrde-  ^^'"'^  '^  intitle  the  plaintiff  to  the  aSlion^  the  replication  was  held 
fendant  ill,  but  yet  that  judgment  fhould  be. given  againft  the  defendant. 
pleads  per-  But  where  the  replication  is  to  intitle  himfelf  to  the  aftion,  and  by 
Iut't\ttk%  '^^  plaintiff^ s  own  Jhewing  in  the  replication  he  has  not  any  caufe 
iV/j^  and  the  ^f  a&ion^  diere  judgment  (hall  be  againft  the  plaintiff  although  the 
plaintiff  rr-  har  be  ill.  Cro.  J,  133.  pi.  4.  Mich.  4  Jac.  B.  R.  in  the  cafe  of 
^' -^     Gewcn  v.  Roll. 

breach  which  ajbpears  to  he  no  hreoih,  the  defendant  demurt^  judgment  !hal]  be  againft  the  plainttfT ; 
for  the  Court  mall  not  inteod  any  other  breach  or  caufe  of  adion  than  he  himf^if  has  (hewn, 
-whtch  ia  not  any;  vrherefore  judgment  (ball  be  againft  him.  Cro,  J%i33.  pi.  4.  Mich.  4  Jag. 
p.  K,  ii)  the  cafe  of  Gewcn  v.  Roll.— »&•  C.  cited  a  Show.  361.  pi.  353. 

2t.  In  trefpafs  for  entering  his  clofe  and  Cpoiling  his  gnifs  with 
his  catde,  the  defendant  pleaded^  that  tempore  ^hoy  &c.  the  freeh^d 
.  of  the  place  where,  &c,  was  in  J.  T.  and  that  he  as  his  fervant^ 
and  by  his  command^  put  in  the  cattle.  The  plaintiff  replied  and 
confeffed  the  freehold  to  be  in  J,  T.  but  that  he  long  before^  &c. 
haa  leafed  the  clofe  to  the  plaintiff  at  t^illy  who  thereupon  entered^ 
and  was  poffeffed  till  the  defendant  did  the  trefpafs  \  and  traverfed^ 
that  the  defendant  put  in  the  cattle  hy  the  command  off.  T%  And 
upon  demurrer  the  bar  was  adjudged  good,  ^d  not  avoided  by 
jthe  replication,  which  is  ill  j  becaufe  being  by  way  of  title,  he 
does  not  intitle  himfelf  to  any  good  ]eafe  at  will,  for  he  did  not 
allege  in  fa£l  any  feiftn  or  poffejjion  in  J.  T.  out  of  u^hicb  the  leafe 
at  will  might  be  derived  i  and  the  defendant  having  made  a  good 

juJiification% 


ISlepKcatfon  m^  Beiofntier^  $4 

jujlijicaiisny  the  fame  ^ught  to  be  anfweredly  the  plaintiff  by  a  gooi 
*'*t€y  viz.  that  J.  T.  was  feifed  and  leafed  to  him  at  will.     iclv. 
"147.  Mich.  6  Jac.  B.  R.     Witham  v.  Barker. 

;^.  D*bt  for  rent  upon  a  leafe  fir  years  made  by  himfelfi     The  Yclv.  sa^* 
defendant  p.eaded^  that  the  plaintiff  nihil  habuit  in  tenementis  prat-  ^-  ^'  *«• 
dift.  tempore  fiimifjionis  prxdif^.     The  plaintiff  replied^  quod  ha^  J^^  /"jfj* 
buU^  &c.  and  thereupon  being  at  iffue,  and  found  for  the  plaintiff^  notice,  that 
and  judgment  for  him,  it  was  afBgr^ed  for  error,  that  this  replication  '^^^*^fi 
was  not  good  ;  for  he  ought  to  have  Jhewn  what  eftute  he  had  tern-  tndtntmei 
pore  dimtjjionisy  fo  as  the  Court  might  adjudge,  that  he  had  good  — Jenk. ' 
authority  to  demife,  and  the  replying  generally,  quod  hahuit,  &c.  340*  p^- 97* 
is  not  good,  nor  is  any  iffuc,  and  therefore  the  judgment  erro-  v'enanTwai 
seous :  and  all  the  Court  held,  that  the  replication  was  not  good,  brou|;ht  foe 
and  that  the  defendant  might  well  have  demurred  for  that  caufe;  J*"^^.'** 
but  the  defendant  haying  joined  iffue,  and  the  verdi6l  finding  for  dentrd°~the 
the  plaintiff,  it  is  now  an  iffue,  and  the  verdiSf  has  made  the  repii-  defendant 
nation  good's  for  the  Court  is  now  afcertained  that  the  plaintiff  had  fc*^*'"^* 
good  authority  and  eftate  to  demife,  wherefore  the  judgment  w^  tcncmeniis. 
affirmed.    Cro.  J.  312.  pi.  I2.  Mich.  10  Jac.  B.  R.     Gyll  v.  The  plain-* 

Glafs.  tiff  replied, 

quod  habuit 
booum  titulum  without  faying  what  eOate  he  bad ;  and  thia  was  held  to  be  ill  on  general  de- 
murrer.   3  Lev..  193.  Mich.  36  Car.  ^,  C.  B.    Ay  let  v.  Williamt,  , 

*[  35  ] 

4«  Debt  upon  bond  to  perform  an  awards  the  defendant  pleaded^  ^^^^'  ^^p- 
that  the  arbitrator  made  an  award  reciting  a  fuit  in  Chancery  be-  ^'  ,1^.0^,^' 
twecn  the  parties  ^forfuch  a  caufe 'y  and  awarded^  that  the  fuit  Jhould  ingly ;  an4 
ceafe^  and  that  the  plaintiff  Jhould  fland  acquitted  of  all  matters  ^^"^  »•  *o 
therein  contained  5  and  avers^  that  he  did  not  further  profecute  the  ^Jamlula 
faid  fuit.     The  plaintiff  replied^  that  before  the  fubmijjion  the  de-  it  waa  noc 
fendant  exhibited  quandam  billam  in  Chancery  againfi  bim^  and  fets  «^°^»  *>«• 
it  forth  verbatim ;  and  that  after  the  arbitrament  he  exhibited  ano-  a/^J^JJ? 
iher  hill^  (hewing  it  verbatim ;  and  avers^  that  they  were  both  for  might  have 
9ne  and  the  fame  caufe^  and  that  the  fame  matter  was  contained  in  f''"'/''  ^'^^* 
both ;  and  fo  he  was  not  acquitted.     It  was  objedled,  that  this  re-  iotinft^JiJc^ 
plication  was  ill ;  becaufe  he  did  not  allege^  that  any  fulpoena  was  defcndaot. 
fuedy  nor  that  the  defendant  anfwered  thereto j  nor  what  became  of  ]r?«  ^*  • 
// ;  and  that  the  replication  likewife  faying,  that  he  exhibited  quan-  xria.'  m  " 
dam  billam^  which  is  finother  than  is- intended  in  the  arbitrament^  Jac.aecora. 
and  therefore  not  good.     And  it  was  adjudged  accordingly  for  '"S^y>  '"<^ 
the  defendant.     Cro.  J.  339.  pi.  5.  Pafch.  12  Jac.  B.  R.     Free-  95"*^Dodi. 
man  v.  Sheen.  ridge j.  raid. 

that  quan- 
dam h\\\%m  Jhould  have  been  billam  fr^di£lam,''''^Brovm\,  m,  S.  C.  by -the  name  of  Freeman 
V.  Shield.    Adjudged. 

J.  Trefpafs  for  entring  his  clofe  andhoufe  at  <?.  the  defendant  SowhereF, 
juftified  by  virtue  of  et  warrant  upon  a  capias  utlagatum  to  him  di-  b^^^ht*',^® 
rafted,  to  execute  upon  J.  S.  and  it  being  commonly  faid^  that  he  aaion  of 
was  at  the  plaintiff*  s  houfcy  he  went  in  afoot-path  through  the  clofe  battery  and 
U  the  boufe^  and  afked  leave  of  the  plaintiff  to  enter ^  who  gave  it  ^f°^°  ^i^^ 
bim  ;  and  not  finding  J.  S.  there j  he  returned  the  fame  way.  The  inthecoun- 
fhintiff  traverfed  the  licence  i   whereupon  iffuc  was  joined  and  ty  of  Salop 

being  *^**^     * 


am 
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who  plead.  htxTig  found  for  bimy  it  was  moved  in  arreft  of  judgment,  that  the 
•dajuftifi.  plaintiff  had  not  replied  to  the  clofe,  and  no  iuue  was  upon  that; 
wm«l'6f  '"^  ^^  ^^  ^^  difcontinued.  But  all  the  jufticcs  held,  that  judg- 
UteOieriff  ment  (hall  be  given  for  that  point  which  is  found,  and  that  the' 
of  Worccf.  difcontinuunce  for  other  was  helped  by  the  ftatute  of  jeo&ils. 
l^l^t  Cro.  J,  353.  pi.  7.  Mich.  I2-Jac.  B.  R.     Wats  v'.  King, 

fuit  maAUfi  &c.  tbfque  hoc  quod  eft  culpabilUin  Com.  Salop,  but  anfwered  nothing  to  ihe  wound- 
]«g;  and  veidifi  wa«  given  tor  ihe  defendant,  and  judgmcni  ;  bccaufc  it  was  bui  a  difcontinuance 
upon  the  poittt  of  wouxKUng,  which  i»  holdea  after  vcidtd.  Hob.  187.  pi.  2*7.  Frceftoae  t* 
Bowycf. 

6.  In  tnfhafs  the  defendant  ju/lijieilj  for  that  the  plaa  where 
was  the  freehold  ef  J.  Marquis  of  tvintOH^  and  by  his  command^  &c. 
The  plaintiff  replied^  that  it  was  far  eel  of  the  manor  of  A.  whereof 
y.  Marquis  of  W.  was  feifed  im  fee^  and  levied  a  fine  thereof  t9 
the  ufe  ofhimfelf  and  hit  wife  for  their  lives,  the  remainder  io  R. 
Pawlettfor  100  years ^  if*  he  fo  long  lived  ;  that  after  the  death  of 
ihe  hufhand  and  wife  the  f aid  £.  Pawlett  entered  and  leafed  to  the 

'  plaintiff  for  21  years^  who  entered^  &c.  and  enferredy  that  E.  was 
Jiving  ;  and  it  was  demurred  becaufe  the  replication  did  not  anfwer 
nor  confefs  or  awd  the  frtehold  of  the  marquis  alleged  in  the  bar^ 
But  all  the  Court  held,  that  the  bar  being  a  bar  at  large^  and  the 
title  in  the  replication  being  at  large ^  his  claiming  but  a  leafe  for 
jears  was  a  fufficient  and  good  replication  without  ^nfwering  to 
the  freehold ;  and  fo  aidiudj|ed  for  the  plaintiff.  Cro*  Car.  384. 
pL  15.  Mich.  10  Car.  B.  K.     King  v.  Coke. 

7.  Trefpafs  for  taking  and  chafing  40  fbeepj  by  reafon  of  which 
chafing  one  of  them  difd.  The  defendant  pleade^^  that  the  flace^ 
&c.  is  his  frtehold^  and  that  he  gently  chafed  tbem^  quee  eji  iadem 
iranfgreffio*  The  plaintiff  replied^  aUdjuftified  for  common  there. 
The  defendant  rejoined  by  inclofure.  The  pkintiff  demurred. 
It  was  objected,  that  the  replication  was  ill,  becaufe  the  plaintifF 
fays  nothmg  as  to  the  chafing,  for  he  ought  to  have  traverfed  it. 
But  Twifden  faid,  that  the  plaintiff  relies  bv  his  replication  upon 
the  common^  and  waives  the  chafing  \  ana  therefore  'tis  good 
enough ;  and  with  this  agreed  the  whole  Court.  And  Judgment 
for  the  plaintiff.   Raym«  185.  Hill.  22  &  %%  Car.  2.  B.  K.  Anon. 

r  36  1  8.  Debt  was  brought  on  a  bond^  &c.  the  defendant  pleaded^  that 
^  it  was  given  for  money  won  at  play  \  the  plaintiff  replied^  that  >t 

^¥as  not  given  for  money  won  at  play  ;  and  upon  a  demurrer  to 
this  replication,  it  was  infifted  for  the  defendant  to  be  ill,  becaufe 
the  plaintiff  did  not  fet  forth  that  the  money,  or  any  tart  thereof y 
was  not  won  at  play,  as  th,e  words  of  the  ftatute  or  9  Ann,  14. 
are;  viz.  that  all  fecurities,  where  the  whole,  or  an^  part  of  the 
confideration  is  for  money  won  at  play,  ihall  be  void.  And  the 
Court  being  of  opinion  that  the  replication  was  too  large  and  un-» 
^ertain^  gave  judgment  for  the  defendant.  8  Mod.  57,  58.  Mich« 
8  Geo.  1722.    Coleborne  v.  Stockdale. 


(F)  Necejfary 
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(F)     Necejfay  in  what  Cafes# 

t.  TN  all  cafes  where  the  plea  is  in  tbi  negative^  there  neeit  tu( 
M    rf plication  nor  rsjoindor ;   but  fecus^  if  in  the  affirmativim 
Brown's  Anal.  lo. 

2.  In  ajfife^  and  in  affife  of  mortdancejtor^  or  juris  utrum,  if  the  Xo  fadi 
defendant  pleads  a  plea  to  the  writ  triable  by  the  jury^  there  be  JhaU  "^^^y^  ^ 
conclude  over^  if  found  that  it  be  not  to  the  points  of  the  writ ;  and  ^  Oic  point 
therefore  this  makes  ifllie  without  other  replication,  udeis  et  que-  of  the  wri^ 
rens,  vd  petens  fimiliter.    fir.  Replication,  pi.  58*  cites  40  £.  *^^^*  ^^ 

inanoci. 

3.  In  tvardy  die  defendant  pleaded  fine  to  him  and  to  the  anceftor^  Hnth'f 
rnnd  that  be  furviveJj  the  plaintiff  faid^  quod  partes  ad  finem  nihil  ^*^'  73* 
babueruHt  tempore^  &c.  but  the  anceftor  died  feifed.    The  defendant  ^^^^^^^^ 

faidtbat  the  conufor  was  feifed  in  fee  tempore  finis^  kc.     And  (o  (m  it  wm 
notCj  that  it  is  not  a  perfe<ft  ifTue  without  rejoinder.    Br,  Repli-  ooec  U- 
cation,  pi.  17.  cites  7  H.  6.  20.  ifl^m.n'*** 

fUm^  qmod  pmrte*fnis  nlkU  b4tntruHt  tetuporet  &c.  iut  wu  J.  N".  mu  tfiMt  be  hat ^  be  Jbali /aj^ 
et  b^fetit  pud  htp^iratmr  fer  fatriawif  and  rhe  oiher  fliaU  uy  ct  i^tjimiliter^  and  (haU  not  maKe 
•ay  rejomdcr,  Br.  Rrplicacioo,  pi.  43.  citei  la  E.  4.  13,"  i^g  of  t^mnttrplee.  efvoueber^  iliac 
kc  wbo  ia  voiiched*  nor  any,  &c.    Ibid«—— Heath's  Max.  73.  citea  S.  C^ 

4.  Where  the  tenant  pleads  jointenancj  with  A.  of  the  gift^  and  ^^-  Pleal- 
feoffment  of  G.  it  is  no  ptea^  that  he  himfelf  was  feifed  till  G.  entered  jjg;  P^'^; 
amdinfeoffedtbe  tenant^  and  A.  upon  whom  be  re^entered^  andwas feifed  6.  43.  S.  C. 
till  by  toe  tenant  alone  dijjeifed\  for  this  entry  cannot  be  intended 

a  lawful  entry ;  by  which  he  faid  that  he  was  feifed  till  by  G.  dif» 
fnfedy  who  infeoffed  the  tenant^  and  A.  upon  whom  he  re-entered^ 
and  over^  as  above,  &c.  quod  nota.     Br.  Keplicatiou,  pi.  20.  cites 
22  H.  ^. 

5^  Where  ^he  demandant  in  pracipe  quod  reddat^  counterpleads  a  Br.  Fim 
voucher  thai  the  vouch fe^  nor  any  of  his  ancejlors^  ice,  ne^er  bad  any  P*- 57*  citei 
things  he  (hall  conclude,  et  hoc  petit  quod  inquiratur  per  patriam,  s'c— ll^* 
and  die  tenant  fimiliter ;  for  the  tenant  ihall  make  no  other  re-  Ueath'a 
plication  nor  rejoinder  (o  it,  per  Newton :    and  fo  fee,  that  in  ^^'^^X 
fome  cafe  ifliie  ihall  be  good  without  replication  or  rejoinder.  *   * 

Quaere ;  for  none  anfwered  to  it ;   but  Lib.  Intrat.  agrees  with 
Newton.     Bt.  Replication,  pi.  2i.  cites  22  H.  6. 

6.  Where  the  defendant  pleads  fine^  and  the  plaintiff  avoids  it  Br.  Fiaest 
fieod  partes  finis  nihil  hahuerunt^  nee  eorum  alter  hahuit  tempore  P*«  *7«  «tea 
levationis  finis  ^  de  hoc  ponit  Jefuper  patriam^  the  other  (hall  only  ^'  ^* 
&y,  et  didus  querens  [or  derendens]  fimiliter,  without  other  re- 
plication or  rejoinder     Br.  Replication,  pi.  33.  cites  3  H.  7.  9. 

7.  Where  error  is  ailigned,  that  record  is  entered  upon  thejurata  Heath'f 
mudjurata  inter  A  ^  B,  ponitur  in  refpeSIu  hie  ufque  1 5  Pafch.  *?**3^V 
&€•  and  no  entry  is  made,  quod  idem  dies  datus  eji  partibus  preeaiStis  r  \  1  S 
bic^  ice.  the  other  need  not  to  reply  or  rejoin^  that  tie  cuftom  ofCB*^    ^'    J 
is  wt  f9  give  fucb  idtm  diis  tepon  the  jurata  i  for  Bt  R«  and  every 

court 


37  Eeplfcatfott  anH  RejofnUer* 

court  of  common  law  (hall  take  notice  of  each  other's  ufag^^ 
contra  of  particular  ufage'in  cities  and  countries ;  note  the  diver* 
fity  thereof*     Br*  Replication,  pi.  68^  cites  2  R.  3,  9. 

• 

(G)  In  what  Cafes  there  fhall  be  one  or  more  Re- 
plications. And  in  what  Cafes  one  Replicatioa 
fhall  go  to  Several  bars. 

Br.  Ueux     i.  yN  deht  upon  an  ohUgattfuty  to  pay  a  lefs  fum  at  tivo  days^  the 

oi^  14  hV  defendant  pleaded  two  pleas  to  the  two  payments^  and  the  de- 

4. 30*  flh  C,  fendant  made  two  replications  to  the  two  pleasy  and  was  not  fufFered 

to  have  both,  but  was  drove  to  the  one  ;    for  if  the  condition  bo 

broken  in  p^t,  it  is  broken  in  alL    fir-  Replication,  pi.  14*  cites 

H  H.  4- 

f'*  ^^*         ^*  ^^  quare  impcdit,  if  two  prefentments  are  alleged^  the  defen-" 
p"^  "'      dant  Jhall  anfwer  to  bothy  but  the  plaintiff  (hall  not  reply  to  the 
fiuftS.  C*    one ;  foi:  the  iffue  ihall  be  upon  the  other  only,  and  not  upon  both. 
Br.  Replication,  pi.  42.  cites  7  £•  4*  20. 

3.  In  formedon  in  defcender,  the  tenant  to  parcel  of  the  tene- 
ments pleaded  one  fine^  and  to  the  refidue  ple^^d  another  fine  be« 
tween  the  fame  parties.    The  defendant  \}lafnuff^  replied  pracludi 
non  \  quia  dicit  quod pr ad,  feper ales  fines  minime  proclam.  fuerunt^fe-^ 
eundum  formam  Jiat.  H,  7.  Anno  4  nee  torum  alter.    Exception  was 
taken  that  the  replication  was  not  formal,  becaufc  he  did  not  divide 
jt  into  two  parts,  viz  to  anfwer  to  the  matter  in  each  bar,  but  had 
confounded  them  together  \yith  one  anfwer.     And  it  was  the  opi- 
nion of  the  Court,  tnat  this  had  been  the  better  pleading,  but  the 
other  which  trenches  to  both  lines  and  proclamations,  is  good 
enough,  inafmuch  as  the  defauU^  in  elfe&.  are  apparei^t^  &c«    D. 
181.  b.  pi.  52,  &c.  Pafch.  2  Eliz.     Fi(h  v.  Broket. 
lev.  tty.         ^,  An  indebitatus  ajfumpfity  and  infimul  computaffet.  was  brought 
S*  P  do!tt    ^y  ^^^  nur chant  againjl  another  for  55I.  &c.  found  due  on  account, 
Bot  plainly   the  defend^i\t  pleaded  the  Jfatute  of  li/nitcftlons ;  the  plaintiff  replied 
appear.  Et  f^at  the  money  on  the  feveral  promifes,  menUonje4  ^^  '^'  ^^^  of  the 
sKc*b  *62«.  y^'^  promifes^  becar^ie  due^  and  payable  upon  trade  between  the  plain- 
]ri.  15.  S.C.  tiff  and  defendant^  as  merchants^  and-^holly  concerned  merchandize^ 
judgment    And  upon  demurrer  it  was  infifted  to  be  ill ;  for  the.  account  for 
^  the  55I.  was  flated  ^nd  agreed,  and  (b  became  a  dead  debt,  and 

confequently  out  of  the  flatute.  And  all  the  Court  held  it  ill. 
And  it  was  touched  by  the  Court,  that  admitting  the  replication 
had  been  limited  by  the  ftatute,  yet  when  the  defendant  had  pleaded 
the  flatute  to  both  the  promifes  in  the  declaration,  which  w^s  a 
good  plea,  prima  facie,  and  the  plaintiff  made  one  intire  replica- 
tion to  the  plea,  and  the  replication  is  not  good  as  to  the  indebita- 
tus affumpfit,  though  it  had  been  fuiEcient  as  to  the  infimul  com- 
putaffet,  yet  being  intire  and  ///  in  party  is  ill  in  the  whole,  and 
ought  to  be  totally  adjudged  againft  the  plaintiff.  And  the  re« 
porter,  who  was  coimfel  of  the  other  fide,  (ays  be  thinks  it  was  a 

fault 


lUplfcatfon  anti  SleiofntKr;  38* 

fault  in  the  rq>Iication.     Quod  nota,    2  Saund.  124.  Pafch«  22  ^ 
Car.  2.     Webber  v.  Tivill. 

5.  Where  the  plaintift  has  any  manner  of  right,  he  mav  alledfge 
it  to  fupport  his  a£tion ;    and  where  the  defendant  pleads  hut  one 
fa£ty  there  can  be  butone  reply,     8  Mod.  58.  Mich.  8  Geo.  1722. 
Arg.  and  judgment  accordingly.     Coleborn  v.  Stockdale. 

*(H)     Replication^     Aids  Faults  in  the  Plea,  &c*  See(L)pLs, 

In  what  Cafes% 

1.  XT  T  HE  RE  a  man  pleads  licence^  and  does  not  JheW  the  place  s»  in  other 
VV      wbercy  &c.  and  the  piatntijf  replies  to  it^  yet  this  does  cafes yjbert 
not  make  the  plea  good.     Br.  Replication,  pi,  41.  cites  6  E,  4.  i.  ^^^^'fi* 

iertal  point,  mdefs  it  be  upon  a  doubU  flea,  there  ifiue  ukeo  apon  the  one  ihall  aid  tbematxc* 
Ibid. 

2.  In  debt  the  defendant  pleads  the  releafe  of  ihi  plaintiffs  and 
Jhews  not  where  the  releafe  was  made^  the  plamtifF  twites  not  his 
deeds  and  found  with  the  plaintiff.  The  plea  is  made  good  by  the 
replication,  Mich.  18  E.  4.  17.  a.  pi.  19.  Per  Choke. 
.  3.  If  one  pleads  a  double  plea^  and  the  plaintiff  replies  to  sty  and 
iffue  is  taken  thereupon,  and  found  for  the  plaintiff,  he  {hall  have 
judgment ;  for  now  the  plea  is  made  good  i  per  Brigges.  Mich^ 
x8  £.  4.  17.  a.  pi.  19. 

4,  In  debt  upon  an  obligation  to  deliver  26  as  good  cloths  to  the 
plaintiff  in  London^  as  are  made  in  W,  in  the  county  of  G.  the  de^^ 
fendant  pleaded  performance  of  it  Jpecially  j  and  pef  Brian  and 
Catefby  J.  the  plea  is  not  good  ;  lor  thofe  of  London,  where  the 
plea  is,  cannot  try  it  j  the  plaintiff faid  that  he  delivered  no  cloth  in 
London^  prouty  &c.  And  per  Catefby,  now  the  replication  has 
made  die  plea  good.     Br.  Replication,  pi.  44.  cites  2I  E.  4.  2. 

5.  Debt  on  a  bond,  the  defendant  pleaded  the  Jlatute  of  ufurjy 
clUgingy  that  it  was  agreed,  that  the  plaintiff  Jhould  have  fo  much 
money  for  giving  a  day  of  payment,  &c.  the  plaintiff  repliedy  and 
traverfed  that  it  was  cotrUptly  agreed^  and  found  for  the  plaintiff i 
and  it  was  moved  in  arreft  of  judgment,  that  the  iffue  was  taken  upon 
corruptly  agreed,  which  word  (corruptly)  is  not  in  the  pka  iii  bar  5 
but  the  Court  adjudged  for  the  plaintiff,  becaufe  the  plea  was  made 
good  by  the  replications  but  if  both  the  plea  and  replication  had^ 
been  ill,  yet  the  declaration  being  good,  it  fuffice^  for  the  plaintiff 
to  have  judgment.  Mo.  464.  pi.  655.  Pafch.  39  Eliz.  Rogers 
V.  Jackfon. 

^.  Debt  upon  bondy  conditioned  that  af^er  marriage  of  the  plain-" 
tiff  and  hewing  a  fon  by  his  femey  that /^  he  conveyed  lands  to  the 
value  of  i^oL  per  ann,  in  tail  to  the  fon  to  enjoy  after  the  death  of  the 
cbligory  that  then,  &c.  The  defendant  Jhews  the  day  of  the  mar^. 
riagey  and  the  having  of  a  fon :  and  that  he  made  a  feoffhunt  to  a 
Jlrangerto  the  ufe  of  himfeif  for  lifey  and  after  to  the  uje  of  the  fon 
in  taiL  The  plaintiff faysy  quod  nonfeoffavity  &c.  Tne  defendaiiC 
demurs,  ift.  It  was  held,  that  although  the  bar,  as  here,  is  ill,  yet 

whca 


^en  the  plaintiiF  replies  thereto^  he  has  by  the  replication  tofl  thi 
advantage  ofixeeption  U  the  bard  And  here  the  bar  is  ill  \  for  this 
feoffment,  as  it  is  pleaded,  is  no  performance  of  the  condition, 
becaufe  the  infant  was  not  maide  party  to  the  conveyance,  nor  had 
any  deed  or  aiTurance  to  prove  his  eftate ;  fo  is  he  not  flire  thereof, 
nor  peradventiire  can  have  any  knowledge  of  fuch  an  eftate,  nor 
means  to  prove  the  ufes  limited,  which  was  not  the  intent  of  the 
condition )  it  was  alfo  held  here,  that  the  plaintiff  having  admitted 
the  bar  to  be  goody  he  may  traverfe  the  feoffment^  or  the  ufes  at  his 
ele^ioni  Cro^  Eliz*  825,  S26.  Pafcb.  43  Eliz.  in  G<  6«  Stut-* 
field  V.  Somerfet. 


t  39  ]  (0     ^^^*  it. is  a  ConfeJJion  of  the  Truth  of  the 

Plea,  &c. 

i.  ^^itE SPA  S S  done  anno  the  f  7tb,  the  defendani pleads  a  re^ 
X  Uaje  of  all  a&ions  Anno  the  16th,  and  to  any  tre^fs  after ^ 
net  guilty ;  me  plaintiff  repliedy  thai  the  releaje  was  by  durefs^  ana 
ill ;  for  by  this  he  eonfeffes  that  it  was  made  Anno  the  16,  and  fa 
his  a£lion  falfe^  and  k>  of  his  own  confeffion  it  fifall  abate^  2x16 
therefore  he  relinquiflied  it,  and  maintained  his  bill  that  the  de-« 
fendant  did  the  trefpais  after*  Br,  Tre^Mift,  pL  243.  cites  2% 
Aff.  86. 

2*  Declaration  upon  a  bondi  fbe  condition  of  which  was  for  the 

eyment  of  all  monies  y.  S,  Jhould  receive  upon  account  if  the  revenue^ 
efendant  pleads  general  performance^  Attorney  general  for  the 
king  replies  that  J.  S,  or  fome  other  porfon  or  penons  by  his  order f 
privity  or  confent  received^  or  had  in  their  cuftody,  from  £•  P.  his 
maieftv's  receiver  of  the  excife,  or  his  agents  or  clerks^  in  money 
and  bills  touching  the  fiiid  revcnue^/everal  fums  of  money  amount^' 
ing  to  13,000/.  which  he  had  not  patd^  though  often  thereto  required* 
Ruled  that  the  averment  of  the  receipts  was  mdy  an  introduction  t0 
the  breach,^  and  the  real  afBgnment  was  the  non  payment,  but  how-« 
ever,  that  would  have  been  upon  a  demurrer,  it  was  cured  by  de-« 
fendant's  rejoining  that  he  had  paid  the  m»ne!y^  which  is  ah  admjfiot^ 
that  he  had  received  [it]<  Mo«  Tab^  cites  4th  December^  1721^ 
Yale  Vtf  the  King. 

(K)   Shewn  in  the  Replication  or  Rejoinder.  H^ha$ 

may  or  tnu/i  be  4 

1.  'T^OltMEDONofthegifitfR.  Rede  faid,  aetiomn\  fo^ 
JT  before  the  gifi  A,  was  Jeifidj  and  leafed  to  J?,  for  'life^  wAr  ' 
wasfeifed^  and  gave  j  by  which  A^  entered  for  toe  alienation^  que  eftaie 
the  tenant  has ;  judpheiit  ft  a£lio.  Hill  (aid,  d  long  time  afier  the 
gifi  alleged  by  you^  R.  wasfeifed^  and  gave  \  Markham  faid,  this  (hall 
not  come  without  /hewing  bow  R.  came  by  it  after  the  re-entry  y 
Hill  bidf  after  the  death  of  A.  one  T4  was  feifedy  and  infeoffed  R4 

wba 


wh9  wta  fiifuly  ^ffd  g^t^  i  K.cde  Cud,  R,  had  nothing  of  the 
feoCFbuent  or  1\  Prift,  and  the  other  two  e  contra*  Br.  Repii* 
cation,  pi.  48.  cites  3  H.  4.  x6. 

s»  in  prigcip€  futd  reddat^  the  tenant  initthd  himfilf  by  devife  by 
€ufi9m  to  devife  time  out  of  mind  ;  the  demandant  r^pliedy  that  the 
deviffe  vmi  wHbin  age^  and  the  tenant  rejeinedj  that  the  ctificm  it 
ibai  m  mmn  nuj  devife  within  age  \  et  non  allocatur,  per  Cur*  For 
the  cuftom  ought  to  have  been  cntireljr  pleaded  in  the  bar«  Br« 
Replication,  (3.  51*  cites  37  H.  6.  5* 

3.  Annuity  pro  confilio  impenfo  et  impendcndo,  and  Jhewed  that 
he  had  given  him  ceunfel  in  negotiis  fuis  agendis^  and  did  not  Jhevt 
in  wbofe  bufinefs^  and  yet  good,  ^r  rrifot ;  for  if  the  defendant  fays^ 
thai  be  did  net  give  him  ceunfel^  &c.  then  the  plaintiff  may  fhew  in 
what  things  an^  matters  be  gave  ceunfel^  t$  xvbicb  the  defendant 
fimll  anfwer ;  but  prima  facie  the  count  is  good  generally  \  quod 
Catelby  conceffit  s  and  fo  fee  that  a  thing  often  mall  be  aided  in 
replication  or  rejoinder*  Br.  Replication,  pi*  27.  cites  39  H« 
6.33* 

4«  In  deht  againfi  the  abbot  of  a  ban  to  the  fredeceffor^  which  f    40  1 
eame  to  the  nfe  of  toe  heufe^  the  defendant  faid^  that  it  did  not  come 
to  the  ufe  ef  the  bostfei^Ae  plaintiff  repliedj  that  it  came  to  the  ufe  of 
the  baufe  at  J5.  &c.  and  fo  (hewed  the  place  in  his  replication^ 
and  not  before,  and  well.    Br.  Pleadings,  pi.  120.  cites  2  K^  4  14. 

5*  In  trefpais,  if  the  plaintiff  does  not  give  his  place  a  name  in  his 
coatntj  and  the  defendant  pleads  in  bar  without  giving  the  place  a 
name^  there  the  plaintiff  in  his  replication  may  give  name  to  the 
land  wbercy  tec*  For  otherwife,  if  the  plaintiff  h  s  feveral  acres 
in  the  iame  vill,  and  the  defendant  has  juftiiied  in  feme,  and  in 
Ibme  not^  be  (hall  lo(e  his  juftification,  and  when  the  plaintiff  has 

Siren  name  in  his  replication,  he  may  fay  that  the  trefpafs  was 
one  in  his  land  named,  &c.    Br*  Trefpafs,  pi.  360.  cites  21  £• 
4*  80. 

6.  Where  declaration  is  made  upon  a  gift  in  tail,  and  the  tenant  'f*  Deptt- 
Jaysy  that  ne  dsna  pasy  the  demandant  may  fhew  gift  of  other  landy  ^torsl  cf* 
amd  that  this  land  was  recovered  in  value j  and  fo  dona  \  for  he  can- 
not have  [odier]  writ  or  declaration,  contra^  where  it  is  jbleaded  in 
bar  I  for  there  he  mav  plead  all  the  fpecial  matter  at  firft*     Br. 
Rqdicadon,  pi.  32.  cites  3  H.  7*  5. 

7*  In  fome  cafes  the  count  and  the  writ  alfo  are  general  without  Replication 
certainty ;  as  affifes  5  but  there  the  certainty  ought  to  be  (hewn  by  ^H^  ^*  * 
the  repticattMu  And  in  fome  cafes  the  writ  and  count  and  repli-  fj/^;  ^bcl 
cation  al(b  are  uncertain,  but  ther^  the  certainty  (hall  appear  by  caufe  it  is  m 
Ac  verdia.    PI.  C.  84-  Hill.  6  &  7  E.  6.  in  cafe  of  Partridge  v.  ^^^^^^ 

Strange.  the  defen- 

dant, which 
it  alwaya  recdTcd  filvoarably  |  per  HoU  Ch.  J.  is  Mod.  665*  Hill.  13  W«  $•  to  cafe  of  Vafpof 
V.  Edwards. 

8.  Trefpafs  for  cutting  down  oais^  the  defendant  pleaded  that  ^^*%i%* 
be  yemfiifedofa  mejjiutge  in  D.  and  fo  prefcribed  to  have  reafonahk  Jijch^' 
efteversy  ad  libitum  fuum  capiend*  in  the  woods,-  tinderwoodfs,  and  £iig.  c.  B, 

trees  tbere.  &c«  the  plaintiff  replied^  that  the  fbee  wbtrt^  ^-  ^'^  ^'  ^-^^ 

,,  .   .    wtbin'^r^^'^ 
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ivitbin  the  fonji  of  W.  and  that  the  defendant^  and  all  thofe  whoft 
eftate  he  hath,  &c.  have  ufed  to  have  reafonable  ellov^ers  of  woodsy 
&c.  by  delivery  of  the  forejler  or  his  deputy,  prout  bofcus  pati  potejl 
&  non  ad  exigentiam  petentis  $  and  upon  demurrer  on  that  repli- 
cadon,  the  opinion  of  the  whole  Court  was,  that  judgment  (hould 
be  given  againft  the  plaintiff -^  for  if  he  ihould  ouft  the  defendant 
of  his  prefcription  by  the  law  of  the  foreft,  he  Jhould  have  pleaded 
the  law  of  the  foreft,  viz.  lex  forejla  talis  eji^  &c.  or  otherwife^  he 
ought  to  have  traverfed  the  defendants  prefcription^  here  being  two 
prefcriptions,  one  pleaded  by  the  defendant  by  the  way  of  bar,  and 
the  other  fet  forth  by  the  plaintiff  in  his  replication  without  any 
traverfe  of  that  whicn  is  alleged  in  tiie  bar^  which  oan6ot  be  good  » 
but  if  the  plaintiiF  had  (hewed  in  his  replication,  that  lex  foreftse 
talis  eft,  &c.  then  the  defendant's  prefcription  had  been  anfwered 
without  any  more ;  for  none  can  prefcribe  againft  a  ftatute.  And 
though  exceptions  were  taken  to  the  bar,  die  Court  gave  judg- 
ment upon  the  replication  againft  the  plaintiff.  2  Le.  209.  pL 
258.  Trin.  29  Eliz.  C,  B.     Ruffel  v.  Broker. 

9.  In  trefpafs  and  battery  the  defendant  pleaded  that  tit  the  time 
of  &c.  he  was  feifed  of  the  reSlory  in  the  place  where^  &c.  in  fee^ 
and  that  there  was  corn  feveted  from  the  nine  part 5^  and  becauje  the 
plaintiff  would  have  carried  away  his  corn^  he  flood  there  to  defend 
it^fo  as  the  harm  the  plaintiiF  received  was  de  fon  tort  demefne^  ica 


fmefn 
tali 


Tclv.  157. 
&  C.  ac- 
cordingly. 
— Brownl, 
115.  S.  C. 
iccording- 
ly,  and  _  ,  .... 

iecms  to  be  The  plaintiff  repliedj  de  iruuria  fua  propria  dhfque  tali  caufa* 

•  tranOation  Upon  demurref^  the  plaintiff  had  judgment;  for  the  plaintiff  need 

ion.  *  ^^'"    ^^^  anfwer  the  defendant's  title,  becaufe  he  does  not  claim  any  thing 

in  the  land  or  corn^  but  only  damages  for  the  battery^  which  is  c8lla» 

teral  to  the  title j  and  therefore  the  general*  replication  is  good. 

Cro.  J.  224^  pL  5,  Trin.  7  Jac.  B»  R.     Taylor  v.  Markham. 

r    41    1    ■  ^^'  ^^^  when  the  plaintiff  makes  a  title  in  his  declaration  to  any 

Cro.  J.  225.  thing,  and  the  defendant  pleadi  another  thing  in  deJlruSiion  thereof^ 

pi.  5,  S.  P.  or  of  the  plaintiffs  caufe  of  a6lion^  there  he  muft  rely  fpecially^  and 

Brbwni""    "^^  ^^^  abfque  tali  caufa.     Yelv.  157.  in  the  cafe  of  Taylor  v, 

115.  s.  P.    Markham. 

in  S.  C. — 

J^s  in  trtfpap  of  taking  hUferuant^  the  ^tUnAznijufiiJfd^  Beeaufe  the  father  of  the  infant^  ^vho  wa> 
the  ftrvanty  held  ofj.  O,  in  chivalry^  and  pleaded  certainly  how,  and  died,  and  the  land  defcended 
to  tie  infantifsrvant,  Vfltbin  age^  hji  which  the  defendant^  iy  the  tenimmnd  of  the  faid  J,  O,  feifed 
him,  and  the  other  fjid,  defon  tort  demefwe  vfithoutfueh  cmufe*  And  per  Cheyoe  and  Hull,  bccaufft 
the  defendant  has  alleged  ipectal  matter,  viz.  tenure  in  chivalry,  he  mall  not  have  general  anfwer, 
M^  (hall  anfwer  to  the  fpccial  fnatter  \  by  \rhich  he  did  accordingly,  and  traverfed  the  commandp" 
Br.  De  fon  tort,  ^c.  pi.  9.  cites  14  H.  4.  3a.— ^-Ibid.  pi.  42.  ates  S.  C.  • 


Roll.  Rep, 
240.  S.  C. 
«nd  judg- 
ment was 
given  for 
the  plaintiiF 
by  aflent  of 
Co^e. 
Crooke^ 
and  Dode- 
ridge ! 
Haughton 
faying  oo- 
Ihing.— 


II.  In  trefpafs  zxAfalfe  imprifonment^  the  defendant  juftified  the 
taking  of  the  plaintiff  by  virtue  of  a  latitat  at  the  fuit  of  one  R.  B* 
and  at  his  going  out  of  his  office  he  left  him  in  prijon  to  H.  the  fuc--' 
ceeding  Jheriff.  The  plaintiff  replied^  that  S.  R,  commanded  the" 
Jheriffto  difcbarge  him  of  his  a^ion  before  his  imprifbnmerit,  and 
made  to  the  (heriff  a  releafe  of  his  fuit,  notwithftanding  which  the 
defendant  detained  him ;  and  upon  demurrer  it  was  obje6ted,  that 
the  (heriff  is  not  bound  to  obey  the  plaintiff's  difcharge  upon  the 
latitat ;  for  though  a  (heriff  upon  a  plaintiff's  command  may  let  a 
prifoner  out  of  execution^  yet  he  is  not  bound  to  do  it  ^  but  ad- 

judged 


judged  the  replication  was  good ;  for  the  Qieriff  may  as  well  take  B  ^^^^  g^* 
knowledge  of  the  party  Co  accept  a  difebarge  from  him,  as  of  an  ^J^^'^^ 
^hxicr  to  arreft  the  other  at  his  luit,  and  that  (hough  the  arreft  was  for  the 
in  the  time  of  a  former  iherifF,  ycrt  the  law  looks  upon  it  as  ail  one.  plaintiff  by 
And  Doderidge  (aid,  diat  if  his  refufing  to  difcharge  him  was  from  of  [J^™  hoi« 
his  having  no  conulance  of  him^  he  ought  tb  have  pleaded  it ;  but  court. 
having  demurrgd  upon  the  replication,  ffe  confeffes  that  thi  plaintiff 
in  tbefirft  a&im  did  make  the  diftbarge.     Cro.  J.  379,  380,  pi.  7. 
Mich.  ^3  Jac;  B.  R.     Withers  vi  Henley. 

12.  Deh  Ugainft  an  heir  upon  a  bond  of  the  fafher,  the  defen-  aRbll.Rcpi 
dant  pleaded  riens  per  dsfcent ;  the  plaintiff  replied  affets^  but  did  mt  4S.  s.  C.ac4 
fttetu  any  place.    It  was  found  for  the  plaintiff;   but  upon  error  ^tn£^' 
brought,  the  judmient  was  reVeried  for  th^  reafon.     Cro.  J.  502^  333.  pi.  B^s 
pi.  13.  Mich.  t6  Jac;  B.  R.     Bourn  v-  Carrington.  s.  c.  ac-   * 

13.  7r^)|^  yfo-  break jng  his  dofe  and  houfe  and  carrying  away  *=®'"'tfy* 
«  fire-hearth^  wcody  ftones,  timber,  and  a  load  of  po/fs ;  the  defen* 
mntju/KJiedthe  takings  Sic*  fir  that  the  place  where  was  hisfree^ 

b^ldi  the  plaintiff  repliedy* thzt  it  was  his  fi-eeMdj  and  averred  the 
greateftfart  of  bis  county  but  omitted  the  loadfof  pojlsy  and  traverfed 
ibefranktenement  of  the  defendant;  Upon  demurrer,  becaufe  the 
plamtiif  in  his  replication  had  ctanittdd  the  load  of  pofts^  this  wa^ 
held  an  incurable  faulty  and  the  defendant  had  judgment,  2  Lutw^ 
1399.  Trin.  5  W.  &  M;     Huftler  v.  Reines. 

14.  Where  thic  defcndzntpleads  matter  dfexcufcy  which  admits  a  Carth.  iiA 
non-perfhrmance^  the  plaintiff  need  not  affign  a  breach  in  his  repH-  s.  ^-—^ 
cation.    I  Salk.  1383  pL  2i  Pafch.  2  W.  &  M.  B.  R.    Merc  .^JjJ^lJ. 
dith  V.  Allen.  ktUs,  or 

fuppofet  t 
wm-pijm&t  or  non-perlomiaii'te  of  the  tofl^itiofl",  tdere  is  no  need  of  breach  in  ttie  replication  i 
but  if  iiw  plea  did  not  admit  the  fame,  there,  though  the  plea  was  ill,  yet  if  no  good  breach  be  xtt 
rcplicaiioo,  the  plaintiff  cannot  have  judgment ;  Arg.  faid,  that  he  had  fundry  books  to  evince  and 
back  the  difecncc^    Show.  214.  Pafch.  3  W.  &  M.  in  the  cafe  of  Price  v*  Harfton^^ 

15.  BF  new  matter  he  afRgned  in  the.  replication^  the  fanle  may  "J^^'^rgr 
|>e  anjweredby  new  matter  m  tne  rejoinder.     Agreed  by  counlel  of  ^^  p, 
both  fides;  but  it  was  iaid,  that  if  you  fay  in  voiir  plea,  that  you 

bved  me  hannlefs^  yoii  fliall  not  be  admittea  afterwards  to  fay, 
that  you  (hould  not  (ave  me  barmlefs.  Arg.  Holt's  Kep.  202^. 
203.  Mich.  5  Annae  B;  R:  in  the  caie  of  Hacket  v.  Titiey; 

i6.  In  replevin  for  taking  his  goods,  the  defendant  avowed,  and 
jufiifiedx^  taking  damage  feafdnt\  the  plaintiff  replied^,  that  the 
goods  were  there,  &c.  by  virtue  of  a  demife  made  to  him  by  the 
avowant  bimfelf' and  that  he  entered  and  was  pojejjedf  ^c.  The  C  4*  3 
defendant  rejoined  arid  traverfed  the  pojfejjtony  hut  give  no  anjiver  to 
the  demife  fet  forth  in  the  replication  to  be  made  by  bimfelf ;  for 
which  reafon  the  plaintiff  demurredi  an4  the  defendant  joined  in 
demurrer ;  and  it  was  infifted  for  the  plaintiff,  that  fince  the  tra- 
verfe  of  fiie  ^ileffioil  was  immaterial,  and  nothing  faid  as  to  the 
demife,  the  plaintiff  ought  to  have  judgment,  and  accordingly 
jiidgment  was  given  for  him.  8  Mod.  343.  Hill.  11  Geo;  X725«* 
Cotton  V.  Oweiu 


4«  Ecplicdtfon  m^  VititAn^tt^ 

scc(c)pi.3.  (L)     Ought,  as  well  as  Plea,  to  have  a  propet 

Conclujion^  and  what  is  a  proper  one. 

I.  y^Y^RESPJSS  of  taking  lOO  Jheafs  of  c$rn^  the  difendant 
A  f^^id^  that  he  found  them  in  his  franktenement  damage  fea^ 
font  and  took  them  j  the  plaintiff  repUedj  that  the  defendant  ibrejhed 
them^  and  fo  de  fon  tort ;  and  per  Cur.  he  fhall  ouft  the  (fo)  and 
then  the  threfliing  is  a  good  plea,  and  fo  he  did ;  for  the  threfliing 
makes  it  puniibable  ab  initio.     Br.  Replication,  ph  46.  cites  22 

£.  4*  47* 

B.  185.  a.  2.  A  leafe  of  lands  was  made  for  years  to  M.  with  an  exception 
pj.  64.  s.  c.  ^f  great  trees  and  woods*  Afterwards  the  reverfion  tuas  granted  by 
Mich!  f "  J^ing  E.  6.  to  the  Duke  of  N.  who  made  a  leafe  of  lands  and  trees 
Elir.  Rot.  to  C.  for  years<y  without  impeachment  of  wajle.  The  duke  after- 
^37*  the  re-  ijyards  was  attainted  of  treaibn,  and  the  queen  granted  the  inherit* 
•djmlged  /^«f^  ^f  the  lands  on  which  the  trees  wefe  growing,  to  S,  in  fee^ 
iniufficicnt,  who  made  a  feoffment  thereof  to  D,  and  obliged  himfelf  by  bond  to 
h^*d*d^'"^  y&v«r  D.  and  the  premtffes  harmlefs  againfl  C  touching  the  aforefaid 
confcft  and  ^'^«  Afterwards  Q  felled  the  trees^  during  the  continuance  of  the 
avoi'i  the  term  ;  and  in  m  a6lion  of  debty  brought  on  this  bondy  the  defendant 
b*''i  f*1i' '  P^'^^^^  ^^^  damnificatus  5  the  plaintiff  replied^  but  did  not  /hew  that 
did  not  G  claimed  the  trees  by  virtue  of  the  leafcy  nor  did  he  conclude  with 
fhcw  de-  a  fic  damnificatus  3  for  which  reafons,  and  efpecially  the  laft,  the 
iccut  of  the    1^^  ^^5  j^^y  il,^  J)   j8     j,^    1^  ^,^  ^^   ^^f^Yi.  2  Eliz.    Daunt- 

«s  ot  he       ley  V.  bouthWelJ. 

landto£.6. 

gdWi  bccaufe  he  did  not  Ihew  that  he  claimed  the  premifles  as  well  M  the  trec|«— -^3eadL  7J 

pi.  1x8.  Mich,  X  £liz.  S*  C.  accoidingly. 

3.  Cafe  for  inordinate  riding  the  plaintiff^s  horfty  of  which  he 
died  ;  the  defendant  pleaded  in  bar  the  flatute  of  limitations ;  the 
plaintiff  replied,  that  he  filed  an  original  in  trefpafs  againft  the  de-» 
fendant,  returnable  eras  animarum  3  Willi ;  and  that  the  defendant 
was  guilty  within  6  years  before  the  day  of  this  original,  et  hoc  petit 
quod  inquiratur  per  patriam.  The  .defendant  rejoined,  that  thefaid 
original  was  profecuted  with  intent  to  declare  in  debt  for  jL  abfque 
hocy  that  it  war  profecuted  with  intent  to  declare  as  in  the  replication 
mentioned.  But  judgment  was  given  for  the  defendant  for  this 
reafon  only,  viz.  that  the  plaintifr  had  concluded  his  replication  ad 
patriam,  where  he  ought  to  have  concluded  it  with  hoc  paratus  eft 
verificare  ;  for  per  Cur.  when  the  plaintiff  is  compelled  as  here  to 
{hew  angther  original  than  that,  which  by  general  intendment  is 
the  true  writ  in  the  cafe,  he  camiot  toll  the  defendant  of  liberty 
to  give  an  anfwcr  to  it.  And  this  cafe  differs  from  the  common  cafe 
of  plene  adminlftravit,  where  the  plaintiff  replies,  that  the  defen-* 
dant  had  aifets  tempore  impetrationis  brevis  originalis  ipfius  que- 
rentis ;  for  in  this  cafe  it  is  intended  the  true  original  in  the  cafe. 
Lutw.  98.  Hill.  10  W,  3.    Cowper  v.  Towers. 

4.  If  matter  of  fa5l  triable  per  pais  is  pleaded  in  abatementy  the 
plaintiff  may  conclude  his  replication  in  bar  s  becaufe  final  judgment 

is 


$s  lo  be  given  after  a  verdid  in  that  cafe.    Per  Holt  Cb.  J«  Carth^ 
l).33.  Mich.  9  W.  }•  B.  R.    Bonner  v«  Hill, 

♦  (M)    JaJgrnifa  in  what  Cafes  upon  th§ 

Replication, 

>.  TT INHERE  the  Ur  is  ill^  and  yet  the  plaintifTs  replication  But  in  tht 

yV   contoins  matter  which  A^i  that  the  plainiifhas  ho  caufe  JJjJ^e*!^?* 

J^a&ion^  the  plaintiff  ihall  not  have  judgment.    Jenk.^iSj.  pi.  71.  jemurrtrt» 

the  replica* 
iJ9K^  if  tlie  replication  be  tafy  hfiffiehnt,  and  Mott  not  tomtMim  fuch  mktttr^  mni  the  coatitt  it  ^mm/} 
ahbongb  the  demaner  upon  the  repiicacioo  be  good,  yet  the  pUimiiF  (hall  have  judgment,  for  t]ie 
igt0<i  coMMi  it  mi  defir^yed  by  the  had  bar,  Jenk.  183.  pi.  71*  '  »So  in  the  cafe  of  an  afye^ 
^where  the  ^aimt  it  ;oim?,  and  the  bar  and  the  replication  bad,  znd /eijln  akd  diffeijin  tiftnn^i  U19 
tflalniiff  ihall  have  judgment    Jenk.  183.  pi.  71. 

2.  When  the  defendant  pleads  an  infufficteni  bar  to  the  aSfton^  And.  165* 
fOid  the  plaintiff  makes  an  infufficient  replication^  and  the  defendant  P!,"**'^'^* 

\7  -%     •   n         »      i.f  •'»•       •  1  /!•  •'it         oy  name  of 

aemurs  JpectaUy  itplm  the  npttcation ;  the  queftion  was^  whether  2oucb  v. 
.judgment  fhall  be  given  upon  the  replication,  or  the  bar.  The  Bampfieid. 
Court  was  of  opinion,  Aat  when  the  aiftion  is  of  fuch  a  nature  Aat  "^yi^'^]* 
tht  writ  or  count  corliprehends  the  title^  as  in  a  formedon  or  the  ~.Mo.  9^0* 
like,  there  becaufe  there,  is  a  fufficient  title  for  the  demandant,  fo  pi-399  s.C 
as  the  judges  may  lafcly  proceed  to  judgment  for  the  plaintiff,  they  i^\^^l^ 
fikill  refirt  to  the  bar^  But  othtrwife  whire  the  title  commences  only  thia  point. 
ij  the  replication^  as  in  affife^  trcfpafs^  and  the  like.  Godb.  138.  8  ^cp  •» 
pi.  165.  Trin.  29  Eliz,  C.  B.     Zouch  v.  Bamport. 

3.  In  debt  upon  a  bond  to  Jove  the  plaintiff  hamdefs  the  defen* 
^Aaiit  pkaied  an  iUpka^  and  the  plaintiff  in  his  replication  alleged  an 
ill  breach^  and  there  a  nil  capiat  per  billam  was  awarded  nifi  ;  but 
the  Court  laid  they  would  advife*  Sti.  356k  Mich.  i6ja.  B#  R^ 
Young  v.  Petit, 


(N)    In  Chancery^ 

t.  npHE  plamtiff  put  matter  in  the  replication,  which  was  not 
A    Contained  in  the  bill^  and  which  matter  the  plaintiff  knew  of 
at  the  exhibiting  the  bill ;  the  defendant  pleaded  and  demurred  to 
the  replication,  which  this  Court  allowed  of,     Chan.  Rep.  259* 
17  Car.  2-    Goodfellow  v.  MaHhall. 

2.  A  releafe  obtained  after  replication  cannot  be  read  at  bearm  Nelf.Chaa; 
III/,  but  it  is  to  "be  examined  by  a  new  bill,  and  fo  both  caufes  be  Rep.  195. 
heard  together.    3  Chan.  Rep,  19.  29  Apr.    17  Car.  2.    Haync  aimiaS^ 
V,  Hayne. 

3.  Bill  to  fuppiv  a  drfeSl  in  afettlemeni  of  lands  on  the  plaintiff^ 
the  better  to  ei^Ie  him  to  pay  his  debts  ;  the  caufe  coming  on» 
upon  bill  and  anfwer  the  Court  would  make  no  order  without  re- 
riication  and  proofs.  Fin.  R.  415.  Hill.  31  Car.  2.  Sir  John 
Tufton  v#  Hawtry, 


t43  EepUcatton  anti  J&leioftttiei;^ 

« 

4.  If  the  plaintiflF  reply  to  an  anfwer,  and  without  rejoiniilg'} 
and  giving  rules  for  publication,  bring  the  caufe  to  an  hearing,  tho 
anfwer  (hall  be  taken  wholly  true,  as  if  there  had  been  no  repli* 
cation  ;  for  the  opportunity  which  the  defendant  hath  to  prove  his 
anfwer,  is  taken  from  him.  2  Clian.  Cafes,  2i.  Hill.  31  &  32 
Car.  2.  at  the  epd  of  the  cafe  of  Grofvenor  v.  Cartwright. 

5.  Plaintiff  filed  a  fpecial  replication,  defendant  puads  and  de^ 
murs  thereto ;  the  plea  was,  that  fince  his  anfwer  put  in,  be  had 
recovered  the  eftace  in  queftion  on  an  ejedment  on  full  evidenc^ 
at  a  trial  at  bar,  and  demurred  to  the  other  parts  of  the  replication^ 
and  admitted  to  be  good ;  but  whether,  after  a  plea  and  demurrer  to 

f  4 1  1  a  ipecial  replication  allowed,  plaintiiFmay  put  ina  general  replication, 
the  Court  refufed  to  declare  any  opinion.  Plaintiff's  counfel  con- 
ceived they  might,'  becaufe  the  plea  and  demurred  were  tied  Up  to 
that  replication  onlv,  but  feemed  to  admit  that  it  might  have  been 
fo  pleaded  as  that  the  matter,  fettled  by  the  trial  at  lawj  ihould  not 
have  been  drawn  into  iffue,  or  examined  unto.  Jefferies  C* 
Vern.  351.  pi.  346.    Mich.  1685.    Nofworthy  v.  Baflet. 

6.  Where  there  is  a  pka  and  anfiOer^  and  the  plaintiff"  replies^ 
the  replication  muft  be  to  the  anfwer  as  well  as  to  the  plea ;  and 
the  replication  having  been  made  to  the  plea  only,  the  Court 
ordered  the  plaintiff  to  file  a  replication  to  the  anfwer,  nunc 
pro  tunc*  2  Vern.  46.  pi.  42^  Pafch^  l688.  Nicol  v.  Wife* 
man. 

7.  The  plaintiff  fet  down  his  caufe  to  be  heard  on  biU  and 
aniwer,  and  had  a  decne  againft  the  defendant  hy  default  \  and" 

'  when  the  defendant  came  to  fhew  caufe  againft  the  decree,  it  was 
abend  in  his  favour ;  the  plaintiff  petitioned  to  rehear  the  caufe, 
and  at  the  rehearing  prayed  leave  to  reply  to  the  defendant's  anfwer, 
and  had  it,  paying  cofts.  Abr.  £qu.  Cafes,  43*  Mich.  1699* 
Lord  Donegall  V;  Warr. 

For  moi'e  of  Replication  and  Rejoinder  in  general  feo 

ja(tlon0)  iarbitrement,  9Deparntre,  ^refpars$> 

and  other  propo:  Titles. 


IReport. 
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laeport. 


(A)    By  Mafter  in  Chancery, 

I.  {\^  D  E  R  E  D,  That  a  report  made  be  hfirreJ  bacij  but  the 
V^  defendant  U  pay  cojis^  if  he  changed  not  the  retort  confiderahly  ; 
but  110  time  being  prefixed  \n  that  order  fcr  the  matter  to  report,  by 
ajubfequent  order  the  report  was  to  be  made  by  the  3^  of  Novemlfer. 
The  mafier  was  attended  feveral  times,  and  a  few  days  before  the 
f^  6f  ff&vember^  gave  a  certificate  that  he  was  readj  to  report ;  hit 
by  reajon  of  its  length j  andfcheduUs  of  particulars,  he  could  notfinsi 
it  within  the  time',  and  without  further  order  for  further  tirne, 
fiftijhed  his  report^  which  was  donp  4  pr  5  days  after  the  ^d  of  No* 
vember ;  the  draught  of  which  report  the  plaintiff  perufed,  and  tho 
report  was  filed :  the  firft  report  and  the  fecund  differed  3700I.     So 
tiiat  the  report  was  to  the  advantage  of  the  defendant  jyool*  &c.  but 
the  plaintiff  proceeded  to  the  hearkig  of  the  caufe ;  and  the  fecond 
report  being  made  out  of  time,  viz.  after  the  time  elapfed  for  the 
miking  thereof^  the  fame  was  difallowed,  and  the  firfl  report  de- 
creed 9  but  if  the  defendant  would  bring  into  Court  the  money 
firft  reported,  the  fecond  repprt  flioul^  be  coiifidered ;  and  ^e 
plaintiff  got  cofts  taxed  to  140I.  or  thereabouts.     And  now  the 
defendant  moved,  that  he  being  alfo  but  a  truilee  might  be  dif- 
charged  of  the  coils,  'which  were  not  fettled  by  the  decreie,  but 
impofed  only  as  a  penalty,  in  cafe  he  caufed  the  plaintitf  to  trave^ 
in  the  report  without  ju(l  caufe,  which  he  had  not  done,  as  ap- 
peared hy  the  report.     The  Lord  Chancellor  difallowed  the  mo- 
tion, and  ocdered  the  cofts,  unlefs  the  defendant  would  bring  the 
money  firft  reported  into  court,  and  ftiewed  much  difpleafure 
againft  the  mafter  for  making  and  filing  the  report  without  war-  [    45   7 
rant,  expreffing  as  if  it  had  not  b^en  ggtined  gratis.     2  Chan* 
Cafes,  179.    Mich.  2  Jac.  2.  in  C^nc.    Burton  v 

2.  Part  of  a  decretal  order  (as  it  was  figned  i^nd  inrolled)  was  Fin  Rep. 
ffi  out  of  the  entering  book  in  the  regifter*s  office,  which  direded  36  s  c.bi^ 
1  allowance  to  the  defendant ;  and  in  refpec^  of  the  faid  omilfion  ^^ 

*'  the  order,  the  mafter  made  not  f^ich  aUowance,  but  upon  ex^ 

^tions  to  the  report  the  allowance  was  made.     3  Chan.  R.  72. 

^:h.  &  HUl.  1671.    Tr^dcoft  v.  White. 
.  A  report  by  a  Mafter  in  Chancery,  is  as^  a  judgment  of  the 

^^     Per  Ld.  G.  Parker.    Wms's  Rep.  653.    Trin.  1720.  in 

^^f  Brown  v,  Barkham. 

49y  a  ftanding  order  of  the  court  of  Chancery,  made  by  the 
'  |ords>miQi£oners  in  the  4  W*  &  M.  it  was  dire^cd)  ^t  all  re- 

E  3  porta 


45  lEUpttsnattt 

ports  fhould  be  fiUi  within  4  days  after  thi  maiingj  otherwifi  itf 
decree  or  proceedings  to  be  had  thereupon  \  but  the  regiller  reporting 
that  it  was  fufficient  if  the  report  were  filed  before  any  proceedings, 
had  thereupon,  though  not  done  within  4  days  after  making,  Lord 
C.  King  agreed  thereto.  And  the  Court  took  it  to  be  well  enough) 
though  in  this  cafe  the  motion  to  confirm  the  report  nifi  caufa,  was. 
made  the  fame  day  that  the  report  was  filed.  2  Wms's  Rep.  517. 
Eyles  (and  truflees  of  S.  S..  Company)  v.  Watd. 

5.  It  is  not  wfual  to  ^c^nfirm  reports  of  receivers  accounts^  pef 
Mailer  of  the  Rolls.  2  Wn^s's  Rep.  661.  Mich.  1734.  in  caf<^ 
of  Cowper  v.  Earl  Cowper. 

IP  ox  mor«  of  Report  in  general  fee  the  feveral  Booths  of  Prance  u^ 
the  Courts  of  £quity^  and  Qther  proper  Titles, 


^^"^.■.     '  —  J       ■  1 I  ■■■■L  ."■        ■■     ■      .1      tJll.!>^     ..  ..i«jgy»w^J| 


)aepttsnant. 


(A)     In  what  Cafes  Repugnancy  fhall  mah  Tbingi^ 
void  J  and  what  Jb  all  be /aid  to  be  repugnant. 

i.  \  DEED  of  feoffinent  of  land  to  B.  with -warranty^  provifi^ 
±\  the  warranty  Jhall  be  voidy  is  a  void  provifo,  as  habendum 
in  a  deed  repugnant  to  the  premiiTes,  is  void  ;  for  both  being  in  one 
inftrument  where  the  laft  claufe  is  repugnant  to  the  firi(,  the  lafi 
is  void }  but  if  the  provifo  leaves  any  benefit  of  this  warranty  ^o  the 
feoiFee;  as  if  it  be,  that  he  ihall  not  vouch,  inafmuch  as  it  leavef- 
rebutter  to  him,  it  is  a  good  provifo.  By  deed  made  at  another- 
timgy  fuch  warranty  may  be  deftroyed.    Jenk.  96.  pi.  86. 

2.  Where  contrarieties  arc  in  Jeveral  parts  of  deeds  or  fines^  th' 
firft  part  (hall  (land ;  in  wills  the  lafl:,  if  the  feveral  claufes  are  n^ 
reconcilcable  ;  as  where  a  manor  is  devifed  in  the  firft  part  of  t^ 
will  to  A.  in  fee,  and  after  in  the  fame  will  this  manor  is  devifed^ 
B.  in  fee,  A.  and  B.  in  this  cafe  are  jointenants,  but  if  in  the^ 
claufe  are  negative  words,  that  A.  fhall  not  have  it,  then  the  d^^ 
to  fi.  only,  is  good.     Jenk.  96.  pi.  86. 

*  3.  In  contraSfs^  gifih  verdiSfs^  evidence^  where  dire£t  c****** 
rieties  are  for  the  fame  thing  at  the  iiiqie  timC|  all  is  vend*  ^^* 
06.  pi.  86f 

^  4.A. 


Xtepugnant  4^ 

'4.  A*  niadi  B*  and  C  executors^  provided  that  C  Jhatt  not  ad-  S.  C.  cued 
imnifter  his  goods.     B.  and  C.  brought  debt  upon  a  bond  as  ex-  *  And.  141. 
<cutors«     It  was  held  that  the  a(^ion  was  well  brought ;  for  the 
provifo  is  void.     D.  3.  b.  4.  pi.  7.  &c.    Trin.  19  H.  8.  Anon. 

5.  A.  gives  lands  to  B,  in  tai\  provided  A.  Jhall  take  the  profits 
^  part  for  1000  years  ^  the  provifo  is  void ;  for  in  common  pre* 
fiimpdon  it  takes  away  the  benefit  and  incereft  of  the  grantee  in 
that  parcel.  Per  Wray,  in  delivering  the  opinion  of  the  Court. 
Cro.  £.  35*  Mich.  36  &  37  Eliz.  B.  R.  in  cafe  of  Mildmay  v. 
Sundiih. 

6.  An  awardj  that  each  pf  them  fhall  give  the  other  a  general 
releafe  within  four  days  after  the  awards  provifo  that  if  either  of 
then\  difliked  the  award  within  20  days  after  it  be  made,  and 
ihould  pay  to  the  other  within  the  (aid  20  days  ids.  that  then  the 
arbitremeixt  (hall  be  void.  The  provifo  is  repugnant,  and  Judg- 
ment for  the  plaintiff.  Cro.  £•  291.  Hill.  35  Eliz.  B.  K. 
Sharley  v.  Richardfon. 

7.  A  provifo  good  in  the  commencement  msnr  by  cmfeqtuneo 
become  repugnant,  as  grant  of  rent  by  deed  for  life,  provided  that 
it  (bail  not  charge  his  perfon }  the  provifo  is  good,  but  if  the  rent 
be  arrear,  and  the  grantee  die,  his  executors  {hall  charge  the  perfon 
of  the  grantor  in  debt ;  for  otherwife  they  (hall  be  remedilefs ;  and 
lb  it  is  now  repugnant,  and  by  confequence  void.  6  Rep.  41.  b. 
Mich.  3  Jac.  B.  K.  in  Mildmay's  cafe. 

8.  Sdiieet^  if  contrary  or  repugnant  to  the  matter  precedent.  Ibid,  i(^ 
fiuU  be  void.     See  Sand.  1 18.    Cutler  v.  Southern.  Skinner  v. 

Aodrewst 
■  In  a  dcclantion  of  dcinife  in  an  cjc£lment.    Hard.  3.    Jones  v«  WiUiaxna.. 

9.  This  diverfity  was  put  by  Brotherick,  when  a  thing  (hall  be 
ftjeded  for  repugnancy,  and  when  not ;  when  fubfequent  words 
make  a  thing  well  explained  and  perfe&  before^  nonfenfe^  there  fueh 
words  (hall  rather  be  rejeAed,  than  that  what  was  well  before 
ibould  be  made  nonfenfe  \  but  where,  by  the  fubiequent  words,  the 
thing  is  made  good  fenfe^  but  altered  in  its  nature  from  what  it  was 
before,  they  ihall  not  be  rejeded,  Arg,  12  Mod.  611.  Ingfam 
V.  Foot. 

10.  If  a  bi(hop  grants  a  patent  to  a  man  to  be  vicar^generalj  So  where  % 
lerein  he  referves  a  jurifdi£tion  to  himfelf*y  it  (eems  to  be  re-  *>»*«>P 

pugnant  and  void.    And  Holt  Ch.  J.  faid.  What  can't  a  vicar-  ^/..i^f'/z^J*. 

general  do;  for  if  he  is  reftrained,  he  is  not  a  vicar-general.  jiji^.tvUba 

XI  Mod.-46.  pi.  13.    Pafcb.  4  Ann.  B.  R.  Anon.  ''>""';;f . 

^       *  •*  •  U  bimjelj  of 

pifiituthM  end induBtMtm    ix  Mod.  46.  pi,  13*  Anon* 

11.  An  indiShmnt  repugnant  to  itfelf,  is  vicious.     2  Hawk. 
^  C.  cap.  25.  S.  64.  79.  85. 

2.  It  is  repugnant  ta  fuppofe,  that  A.  was  bound  by  a  writing 
f^bifvrged^  or  that  he  was  diffeifed  of  land  whereof  be  appears  ta 
baDn0frabaUn    %  Hawk*  PI.  C.  cap.  24.  S.  64. 


£  4  (B)   Pleadings; 


'47  SRtpttimattf!^ 


(B)     Pleadings. 

I. 'TnRESPASS  upon  the  ftatute  of  foreftaHing  in  the  port 
X  of  Chichefter,  the  defendant  faid  that  C.  is  no  viUy  hamlet^ 
nor  place  known  out  of  the  viil  and  hamlet^  but  is  a  place  which  ex-' 
Sends  into  diverfe  viusy  viz.  B.  C.  and  D.  and  tHe  plea  was  held 
repugnant  and  double ;  for  h  the  premiffes  hefaid  tbai\nofuch  place^ 
&c.  and  by  thefubfiquent  he  (aid,  that  *  tt  is  a  place  which  extends  into 
diverfe  viUs.     Br.  Negativa,  &c.  pi.  15.  cites  7  H.  6.  22.  35. 

2.  In  account  aeaind  a  receiver,  it  is  no  plea  that  he  received 
k  to  deliver  to  JV.  JVI  which  he  has  done^  ahfque  hocy  that  he  was  his 
receiver  to  render  account ;  for  it  is  repugnant,  by  Choke  and 
Moyle  ;  but  abfque  hoc,  that  he  was  his  r^eiyer  in  other  manorj  is 
a  good  traverfe ;  quod  fuit  conceffum.  Br.  Traverfe,  &c.  pL  125* 
cites  9  £.  4.  15. 

3.  Trefpafs  for  breaking  his  houje,  and  walls  <f  the  fame^  the  ^^- 
fendant  to  the  breaking  of  the  houfe  pleaded  not  guilty^  and  as  to  the 
walls  he  juftified,  Andf  by  the  opinion  of  the  Court  he  (hall  not 
have  both  thefe  pleas,  for  one  is  repugnant  to  the  other ;  for  by 
the  juftification  he  confefies  himfelf  guilty,  though  it  be  excufable, 
and  the  houfe  and  the  walls  are  all  one,  and  he  cannot  plead  not 
guilty^  and  jufiify^  to  one  and  the  fame  thing*  Br.  Barre^  pU  51. 
ptes  2?  H.  7.  2-Ip  , 

4.  In  trefpa(s,  the  defendant  juftified,  and  prefcribedfor  common 
belonging  to  two  acres  in  B.  the  plaintiff  r^//Vd^  that  A.  was  feifed 
i^ZOO  acres  J  of  which  thefaid  two  acres  were  parcel^  and  traverfed 
that  the  defendant  had  common  to  the  faid  two  acres^  parcel,  of  the 
faid  200  acres..  The  verdidi:  was,  that  the  defendant  had  not  com^ 
mon  to  the  iaid  two  acres,  &c.  and  judgment  accordingly.  It 
was  aligned  for  error,  that  this  traverfe  is  contrary  to  ittelf ;  for 
the  pleading  before  was,  that  he  hadconunon  to  the  twp  acres,  as 
parcel  of  the  200  acres ;  and  in  the  traverfe  he  feems  tp  con- 
tradict this,  fo  that  ilTue  is  not  well  joined  :  but  it  was  ruled  to  be 
well  i  for  it  is  a  good  ifTue  at  firft,  that  he  had  common  to  the  2 
acres  as  parcel,  but  not  in  grois  \  fo  that  when  he  goes  further, 
and  fays  as  parcel,  &c.  as  it 'is  in  the  ifliie,  this  word  (parcel)  is 
fuperfluous;  and  judgment  was  aflinned.  Roll.  Rep.  28*  ]J^U  6/ 
Pafch.  12  Jac.  in  the  Exchequer-Chamber,    ^ewcoiqbe  v*  Bur 

Korth 
)iq  \n  tjea-  5.  It  veas  refolved,  where  a  fcilicet  comes^  and  the  matter  hi 
fnenty  if  one  ^^^^  ^^u  ^i^jyQ^^  alleging  what  comes  afifir^  the  fcilicet  there  if 
leafe  made  what  comes  after  It  be  repugnant  tq  wl^at  comes  before,  it  *^* 
fu^b  a  day<t  be  rejeSed ;  as  here  an  agreement  w^s  between  the  plaintiffa'^d 
'1jea%li-  {!c^«"d^P^  that  the  defendant  flioidd  fend  him  fo  much  of  tb  beft 
^c°et!Zi\\^  incligo  by  the  firft  fl^jp  ^hat  fhould  pome  within  2  months  *^'  ^^^ 
<iay,  which  arrival  at  Jamaica;  and  in  alleging  breach,  it  w^s  .laid^  Itt  fuch 
w  Ir/w  tb€  ^  ^^P  ^^^^  ^^"^  thence  within  2  months^  fcilicet^  fucf  a  day, 
^da/mem  wMch  day  is  after  th€  two  m$nths^  there,  what  comes  ^^\  *« 
tioHiditi\kn  "  fcilicet^ 


fcilicet,  being  uimeceflary,  and  alfo  repugnant,  it  {ball  be  rqcfted.  ^^^^^  y[ 
12  Mod.  «9.  58a    Mich.  13  W.  ^,    JohnTon  v.  Meers.  -  **^-  ^^* 

6.  The  law  disfavwrs  cmtrarietus  and  repugnancy^  and  there- 
fore does  not  put  a  man  to  juftify  that  which  he  endeavours  to  dif- 
prove.  As  in  aiiife  of  mafter(hip  of  a  chapel  ag^nft  J.  S.  he 
Aall  not  name  himfelf  mafter  i  for  it  is  ihcumbent  on  the  plaintiff 
to  disprove  thp  defendant's  intereft*  Fin*  Law^  13.  b.  citeflf 
10  H.  7.  9* 

For  more  of  Repugnant  in  general^  fee  COntrftfOtl0>  9)tb{ff> 
(I^Unt&j  ISXit^i  and  other  proper  Titles^ 


'  '.  "'     .      '     ^      '  '  i  ■*  .  ■  '  '     ■  "isr  ■    ■  ^^f^'■ 


<i 


ftefeeipt.  f  48 1 

comet  Qc 
^__  the  Latin 


called,  be« 
^  caufc  the 

{ A^    Who  (hall  be  received,  in  Refpcft  of  Eftate,  ^^^'j "/«« 

>^  ,  iT^n  --1  the  default 

Inhere  the  Eftates  are  conjoined.  ofberhuf. 

iMndt  ii  ra- 
ff. 'THHE  ^ords  are,  aimittantur  illi  ad  qms^eSiat  revirjsoj]      feme  foie 

^  '  alone,  with« 

'  out  her  huf^ 

bandt  to  dcfenj  her  right,  and  it  is  alio  called  deftnfiojurhi  an4  io  thta  cafe  the  wife  may  be  re« 
ceived  by  the  ftatute  And  yet  ancient  authors,  wh6  wrote  before  the  ft^tute,  fpeak  of  a  kind  of 
rvlccipt  at  the  common  law.  The  civilians  call  receipt,  admijpenem  urtil  pro  fuo  intertjf*^  which 
more  properly  i«  refembled  to  the  receipt  of  him  in  the  reverlioa  or  remainderi  thai  ii  not  party 
to  the  wru.    Co.  Lttt.  952.  b. 

[%.  If  he  in  reverjhnj  enters  upon  his  hffee  f$r  Kfe^  fending  the  See  infra, 
Hxmiy  and  £Jfeifes  hiniy  yet  he  (hall  be  received  upon  default  of  the  P''  ^'  *    *' 
kflee,  becaufe  there  was  a  reverfion  at  the  ftime  of]  the  writ 
brought,  and  this  is  not  a  new  reverfion.     18  ^.  3J  47.  b.] 

[3.  K  leffee  for  life  enters  into  religion  pending  the  writy  By 
fviicb  be  in  reverfion  enters  into  the  landj  admitting  that  the  writ 
IhaJt  hot  abate  by  the  entry  into  religion ;  he  in  reverfion  (hall  be 
received,  though  he  be  feifed  in  demefne.     18  E.  3.  48.  b.] 

[4.  If  a  giiardian  in  chivalry  affigns  dower  to  one  who  was  not  Br.Rcfccit, 
the  feme  rf  the  father  of  the  ward^  znd  (he  enters  accordingly,  and  gj*^°*  JJj^ 
an  affion  is  brought  againJI  her^  the  heir  (hall  be  received  upon  her  fayi,*that 
default ;  becaufe,  though  (be  be  a  difTeiforefs  againft  him,  the  the  tenant 
affignmeat  being  void,  yet  as  to  ftraiigers  (he  is  but  tenant  in  pfj^edn* 
dower.     21  E.  3.  6.  suljudged.]  dona  pai^ 

£ 5.  Uhgron  and  feme  lejfees  for  life^  iQ  mi  action  againft  them, 

make 


4»  Befteftit 

taake  default  after  default,  and  after  he  tft  nvirfion  mtiers  ttpm. 

them^  and  Uafks  the  land  to  them  and  a  Jiranger  for  their  lives^  be 

fball  be  received,  though  his  reverfion  is  dependant  upon  a  new 

eAate.     38  E.  3.  ii.  adjudged.] 
V***^—^       [6.  If  there  be  lejjee  for  life^  the  reverJUn  for  lifs^  the  reverfune 
•F0I.436.   in  fee^  the  *  leffee  for  life  makes  default^  he  in  the  reverfion  ia 
iJr^^J-[  fee  fball  not  be  received.     18  £.  3.  48.  admitted.] 

life  after  ifTue  joioed,  tuay  make  default  Infpight  of  the  teetb  of  bim  m  reverfion^  and  £»  k  i«  reafoor 
that  he  (hould  be  received.    Br«  Refceipty  pL  69.  ciics  24  £.  3.  2a. 

Sec  Sopra,  [7.  If  pending  the  fvrit^  he  in  reverfion  diffeifes  the,  leffee  for  life^ 
pi,  a.  S.  C.  ^^j  y^^^  ^g  another  for  liftj  who  leafes  to  the  firji  leffee  for  life. 
Upon  default  of  the  lefTee,  he  in  reverfion  (hall  be  received ;  yet 
there  is  a  reverfion  for  life  in  the  fecond  leffee  5  for  nothing  palfed 
by  his  leafe  to  the  firft  leiTee,  but  he  is  remitted.  But  this  is  a 
reverfion  created  pending  the  writ,  and  fo  he  cannot  he  received, 
and  therefore  the  reverfion  in  fee  (hall  be  received.     Dubitatur. 

•f  [  49  ]  ^^  ^-  3-  47-  b.  48-] 

^o  if  he  in        8.  In  formedon  the  tenant  made  default  after  default^  upon  which- 

r^verfioMte'  came  D.  and  prayed  to  he  received^  inafmuch  as  J,  was  feifed^  and' 

^^^of  ^^fi^  '^  -^^^^^  fi^^  ^^^^  ^f  ^fi'i  *^^  remainder  to  this  fame  D,  which 
wfie  pend'  -^^ice  leafed  her  ejlate  to  the  now  tenant^  and  he  further  averred^  that 
ing  tit .  thefaid  Alice  is  yet  in  full  life^  and  prayed  to  he  received,  andjhewed 
^Or  Ifttt  deed  proving  it ;  (quaere  if  he  need  (hew  deed)  and  the  demandant 
leffof  and  faid,  that  the  faid  Alice  died  fuch  a  f  day,  pending  the  writ,  and  de-- 
iejfee  tHfeof  Tnonded  judgment  ifjhe  JhaU  he  received  \  and  per  Littleton  J.  If  a 
^"xdiiv^'r&e  ^^'^  purchafes  reverfion  pending  the  writ,,  and  afier  the  tenant  fur^ 
wit,  Sere  Tenders  to  himy  yet  he  who  had  the  reverfion  (hall  be  received ;  for 
be  (haU  be  the  writ  remains  good,  and  yet  now  he  has  not  any  reverfion,  et 
«!d  yet^lie    ^djornatur.     Br.  Rcfceipt,  pi.  ii2.  cites  i8  E.  4.  25. 

Ins  no  reverfion.  ■  So  where  the  tenant  ali^m  in  fee^  fending  the  writy  and  he  in  reverfiom^ 

tmietis  yet  he  fliall  be  received.     Ibid.-—*- And  if  be  dies^  and  hi*  heir  it  in  ^  defcent^  yc(  ho 

Iball  be  received,  quod  fuit  conceflum.    lbid« 


(A.  2)    Where  a  Stranger,  &c.  fhall  be  received  to. 
defend  a  Suit,  and  upon  what  Terms.    Surety^  &c. 

This  ad  I.    13  E.  I.  cap.  3.  T7  NACTS,  That  if  the  hufband  ahfentt 

fort"ien  .                   .              ^  himfelf  and  will  not  defend  the  wife's 

the  wife  a  Tight,  or  againfl  his  wife's  confent  will  render  the  land,  %  if  the  wife 

cut  in  viu  do  come  hefore  judgment,  ij  ready  to  anfwer  the  demandant,  §  and  tm 

d^^'eVfe  of  ^'f^^^  *''■  ^'^*^'  ^^^  wifejhall  be  admitted. 

bcr^hufbaod,  does  by  this  branch  give  her  a  remedy  upon  the  default,  as  reddition  of  her  hufhand  in 
hia  life-time  to  defend  her  right,  To  as  (he  (hould  not  be  driven  to  a  real  a^ion  after  the  deceafe  of 
her  hun>and,  and  this  refceipt  to  the  wife  is  given  by  this  a^  which  (he  could  not  have  at  the  com* 
Don  law.     2  Inft.  343« 

This  a£l  extends  to  courts  that  he  not  of  record  i  as  if  h4ifl>and  and  wife  be  fued  in  a  court  baron 
by  writ  of  right,  &c.  upon  the  bufband^s  default,  the  wife  (hall  be  received,     a  Inft.  343. 
S.  P.  admitted.    F.  N.  B.  19.  (G| 

J  It  is  to  be  obferved,  i(l,  That  the  time  of  the  Receipt  ia  ttfhen  judgment  Jkon/d  he  givemm 
ftd.  It  is  to  be  underjtcod  de  frincipali  judiciox  as  in  an  admeafurement  rf  fafiure  judgment  is  given 
that  adxncafuremeot  Ihall  be  made  \  and  if  after  admeafunmentmade  andrUurBt^  the  biron  make« 

default 


Alf«liit«  Ae  Wile  lull  be  ncehni  btfon  tht  principal  jtJgmmt  gPuetr,  a  tat.  943,— -i  i  Rem. 
3g.  ■•    Mich.  iM  Jac.  C.  B.  10  Mstcalfe's  case,  cites  g  E.  s.  tit.  Refceipt,  165,  Sec  (L)! 

la  an  ^f^t/i  cbe  brnJUmd  and  noife  plead  a  reevrd^  ukd/ail  thereof,  the  word«  of  an  ad  made  at 
tlitt  parliament,  cap.  95.  be,  hab^t  pro  diiTeiriiore  abfque  ulla  recogni^ione,  and  yet  the  vjifefoall 
it  rwcehftd  in  that  cafe,  upon  the  deBialt  of  her  bufband ;  for  tJbe  xvi/rdt  ir,  ahfpte  tdla  recognitioncf 
that  ia,  ol  the  recogaitora  of  the  aflife,  and  mot  abfque  ulla  receptione,  See*     a  Inft.  344. 

I  And  in  refpett  of  this  word  (ready)  teaant  iy  ufceipt  ought  always  to  appear^  for  up«n  any 

dctauk  made,  judgment  (hail  be  given,    s  loft.  344. Where  refceipt  was  prayed  without 

pleading  a  plea»  it  waa  demurred  to,  by  reafon  of  the  worda  parata  petenti  refpondere ;  fo  that  (h«. 
ought  to  plead  a  plea  immediately,  &c.  and  (b  was  the  opinion  of  the  court,  &c«  Kclw«  160.  a* 
pi.  I.    Mich.  B  H.  8.  Anon.  ■  See  (S) 

§  Thn  right  muft  be  intended  that  vfbich  the  tvife  bad  in  the  lands  in  demand,  at  the  ttaie 
wohem  the  prsteipe  wot  iroaght  againit  her  hufbaod  and  her,  and  trot  at  tht  time  of  the  receipt ;  for  if 
•  praecipe  be  broughi  againii  her  and  her  huiband,  and  after  the  hofband  and  wife  levy  a  fine,  and 
after  the  huiband  makes  default  after  default,  albeit  the  wife  has  no  right  in  the  land  at  thiatime^ 
yet  may  ihe  pray  to  be  received  for  the  rifht  which  (he  had  at  the  time  of  the  original  porcbafed» 
which  in  judgment^  and  by  prefervatioo  of  law,  as  to  the  demandant,  (hall  be  fuppofed  to  continue 
in  uBO  &  eodem  ftatu  in  the  tcnaocv,  as  tenant  in  law,  without  any  change  or  alteration  of  the 
cftate,  notwithftanding  any  aft  done  oy  the  tenant*     2  Init.  344. 

Tbia  alfo  is  to  be  underwood,  not  only  of  a  tenancy  in  deed,  but  alfo  of  a  tenancy  in  lawt  for  if 
the  hu(band  and  wife  be  vouched,  the  wife  upon  the  default  of  her  huiband  (hall  be  received,  and 
yet  (he  can  have  no  cui  in  vita  in  that  cafe,  according  as  this  aft  limits,     a  Inft.  344. 

The  words  bejuffnnm  deftndere^  and  therefore  (he  being  not  to  all  intrnta  a  feme  fole  eannti 
^arfiftt  nor  render  the  aQion.  but  be  ill  the  reverfiont  that  it  received,  may  confefe,  nor  [or}  render 
Che  aftaon.    s  Inft.  34^ 

I*  *|^ 

Uiewtfi  •  if  tenant  in  doweVy  tenant  hy  the  law  of  the  land^  or  It  appeara 
itberwife  fir  term  of  life^  9r  by  ^  gifty  whereas  the  reverjkn  is  r#-  ^^^^  w^t? 
feroeiy  i$  X  make  default^  or  will  give  up^  before  thia 

'      ^  flatute,  th%e 

Iw  in  the  rtverfum  fifonld  he  received  hy  the  common  law,    t  Inft.  344.  Upon  the  recovery 

agaiiilL  ioA  particular  tenant,  he  in  the  rever(ion  was  driven  to  his  writ  of  right,  but  he  in  the 
remainder  was  without  remedy,  if  he  never  had  fcifin.  s  Inft.  34^.  See  the  firft  part  of 
the  Inftitntcs,  S.  481,  48a. 

T  Thoagfa  it  be  faid  here  (eodem  modo)  in  the  fame  manner,  yet  it  is  not  In  the  fame  manner  /# 
mUpmrpofes^  Ibr  the  %;t!ife  upon  the  default  of  her  huiband  y&a//  he  received  without  Jhewitur  any 
taufe.  £ot  lb  (hall  not  he  in  the  reverfion,  and  therefore  it  ia  not  eodem  modo  in  that  rc^cft; 
and  the  reafon  of  the  diver(ity  it-,  fir  that  the  feme  is  party  to  the  aOion,  and  affirmed  tenant  hy  thf 
hfinpng  of  the  preeclpCt  hut  he  in  the  reverfion  is  a  meer  firanger  to  the  aftion,  and  therefore  ought 
to  (new  caufe  hbw  the  reverfion  is  in  him.     a  Inft.  345. 

But  as  to  m^  he  in  the  reveirfion  fhall  have  the  fame  in  the  fame  manner  as  the  lulfi  (hall  have 
it,  the  deflnndant  Quit  count  of  new  againfi  the  wife  that  is  received,  9  eodem  modo  againfi  them 
in  rever^on  or  remainder*     2  Inft.  345. 

*  In  a  writ  brought  againfi  a  feme  g^uardlan  in  chivalry  and  her  hujhandt  the  wife /ball'  not  Be 
foeeivedfor  ihe  default  of  her  huiband ;  for  it  is  out  of  the  worda  of  the  ftatote,  and  the  huiband 
ha*  power  to  alien,  or  lofe  the  f battel,     2  loft.  345. 

f  This  is  to  be  underttood  of  a  tenancy  in  tail  after  pojjihility  of  iiTue  extinft,  and  not  of  an 
efkate  in  tail7gei|eral  or  fpecial »  for  upon  an  efiate  in  tail  no  refceipt  it  given  by  this  aft ;  becavfe 
it  i*  an  inherit^sKe  which  may  continue  for  ever.  2  Inft.  345. — — ^xo  Rep.  44.  Trin.  38 
£Ha.  B.  R.  in  JsMNiMCf'a  case,  alias  Wiseman  v.  Caow,  reTolted,  and  fays,  that  with  thia 
accords  20  £.  3.  Refceipt,  17.  39  £.  3.  8.  b.  33  H.  6..S2.  and  that  the  book  in  2  £.  2.  tit. 
Refceipt  ia  ill  reported,  and  is  to  be  intended  of  tenancy  in  tail  after  poflibility. 

t  Fains  ^pleader  waa  not  (as  has  been  faid)  within  this  aft,  but  is  remedied  hy  a  late  flatute,  ia 
cafe  of  him  in  reverdon.     2  Inft.  346. 

But  a  nient  ^cdire^  and  a  nihil  dicit  are  (as  has  been  faid]  within  the  purview  of  this  aft,  b.oth  for 
Ibim  in  reverfion,  and  the  wife  alfo,  for  they  are  ih  equal  mifchief.     2  Inft.  34$. 

If  the  appearance  of  thf  tenant  be  recorde^t  and  after  he  departs  in  defpight  of  the  Court,  he  IB 
the  reverfion  Ihall  be  received ;  for  judgment  is  tQ  be  given  upon  the  dctault.    s  loft.  346. 

The  I  beirs^  and  they  \\  unto  whom  the  reverfion  belongs j  Jhall  ^  |,^^  t^)'"" 
mdmitted  §  to  their  ^nfiver  if  they  come  before  judgment.  ha^\'^^* 

nfcrfon,  and  not  only  a  condition  or  pojphilit^*    2  Inft.  345.— See  (M.  2) 
If  tenant  for  life  prm  in  aid  of  him  lu  reverfon^  and  be  refufes  to  join ,  and  after  tenant  for 
^fe  makes  default^  dice  oe  ia  reverfion  (hall  not  be  received,  bccaufe  he  refufed  to  join  ;  but  if  he 
lad  joioed|  and  4fter  thf  ccaaiit  mtkc  defaiiUi  be  (bx)uld  have  beea  received,    g  Ii^  345. 


5«  Sleftefpt' 

If  a  nent  he  Jtmanded  agaUtfi  ttnani  fir  Itfe^  he  in  the  reverfion  or  rontinder  fiiaI4  b6  n 
t}y  the  equity  of  ihis  ftattiic ;  albeit  the  words  he,  ad  quo*  fpe^t  reverGo,  yet  he  in  remainder 
MpoM  default  of  tenant  for  life,  (hall  be  received,  for  he  la  in  the  fame  mifchief.     a  Inft.  346. 

It  IS  M0t  neeejfary  that  be  that  pravf  to  be  received  bat  the  immediate  reverfion ;  fo*-  if  a  Uafe  far 
life  be  made,  ilte  remainder  for  lift',  he  in  the  revet  Hon  Jball  he  received ;  yb  it  ia  where  the  reverfiom 
is  granted  for  llfe^  he  la  the  reverfion  in  fee  maj  he  received,     •  I  nit.  346.— ^  ijo  Rep.  44.  a.  b* 

cites  4s.  £.  3.  la.  b. Bnt  if  be  that  bat  fbe  piean  ejiau.  and  be  in  the  reverfon  or  remainder 

tnfee  frayed  to  he  received  «i  one  time,  he  that  hat  the  immediate  particular  efiate^,  in  refp'  d  oi* '  h» 
^iox\m\L\  Jball  he  receivedy  hut  if  be  ht  rec*  ived.  and  foaite  d faulty  he  in  tttc  rever^on  in  fte  fbalt 
not  be  received,    3  Inft.  34^.  to  Ecp.  44.  b.  in  JaNNiNca'a  case  S.  P.  in  a  ii<>n,  be« 

caufe  the  words  in  the  ftaiuie  being  geneial,  viz.  (admittiintur  hxredesvel  illi  ad  quos  rp<.6tat  re- 
«crrio)thc  law,  which  alvays  reip<l&  Qrdcr  of  proximity,  refpe£ls  the  next  eftate  though  fmally 
be  it  in  remainder  or  reverfion  for  life,  before  the  sreat  and  remote  eftate  in  fee ;  and  lays,  that 
with  (his  accords  the  fl4  E.  3.  39.  a.  b.  in  Pierce  dc  primftead's  cafe. 

\  That  ia,  when  the  tinje  comes,  ^hen  by  law  be  pp^ht  to  aafwcfi  and  therefore  be  fh^l  hav» 
kia  age,  Oil  pray  \^  aid,  4cc.    %  Inft.  346. 

*  By  the  And  if  upon  [uch  default,  or  furrendery  judgment  happens  to  be, 

the 'Stuic  S^'^^^'i  ^^^  *^^  heirs^  or  they  unto  whom  the  ♦  reverfion  belongs  ^ft^^ 
ke  in  re-  the  (death  ofjiich  tenants  Jhajl  have  their  recovery  by  a  \  writ  of  eniry. 
inainder  In  which  like  procefs  Jhall  be  ohferved^  as  is  afore/aid^  in  cafe  where 
ttivld  y  for  '^^^  hujband  lo/es  bis  wife's  land  by  default. 

the  common  law,  which  would  not  fufFer  him  to  be  received,  fuffetcd  a  tort,  and  this  ftatute  made 
far  rdicf  thereof  (hall  be  extended  by  equity.  Arg  PI.  C.  53.  b.  54.  a.  in  cafe  of  Wimbilh  v. 
Talbois. 

f  This  is  undet  Aood  of  a  writ  of  entry ^  ad  ccmmunfm  te^enit  which  is  a  (peedier  remedy,  than  a 
Writ  of  right,  and  the  demandant  Jball  count  uton  a  dtmtje  according  to  tb«  writ  and  ufual  form, 
and  if  the  tenant  traverfe  tbe  demife^  the  demandant  Jbail  maintain  bis  c^unt  by  fbe  recovery  by  der> 
iault.    a  Inft.  346. 

For  in  thcf^  Andfo  in  the  cafes  aforefaid^  two  aSlions  da  concur^  one  between  the 
catfs  the  te^  demanaant  and  tenant^  and  another  between  the  tenant^  Jhewing  his 
T^^i      ^'^*y  ^^^  demandant. 

virh'tmceairding  to  tbe  form  of  ihc  wr/V  tvbrreupon  be  recenfired^  even  as  the  tenant  (haTl  do  in  the 
«ist  in  vit.4,  iipon  the  former  pait  of  this  a6l,  and  thciefore  this  branch  fays,  duae:  concurrent 
aAiones,  (viz.)  tne  writ  of  entry  upon  this  a&ion,  and  the  former  wnt  wheteupou-ihe  recovery 
was  by  default,    a  lii|{.  3^6,'    •  ' 

J  ^I  ^  2.  20  Ed.  In  Jlat^  3.  Where  one  by  writ  demands  any  tenementt 
y^afte  againji  tenant  by  the  courtefy^  in  tall^  in  dower ^  for  life^  or  years j 

•gainft         ^^^  ^^^  demandant  fues  fo  far  that  the  lands  be  in  manner  recovered, 

Daron  and  .  .  i"'*'  i      r  •.  •      t   r         '    j  ^ 

feme,  and  a  thereupon  another^  not  party  to  the  futt^  comes  tn  before  judgment 
third  per-    giveUy  and  fay  iy  that  he  hai  fee  and  right  in  thofe  lands  ^  and  prays  ^ 

Jfefa  'l"*^  ^"^  '^^^  '*  ^'  ^''  *^  *'  '^  ^^^^  before  judgment,,  ready  to  defend  his 
writ1(Ljed  tenement^  and  to  make  anfwer  ur^to  the  demandant^  that  he  may  be 
to  inquire  of  admitted  thereunto  by  force  of  tbe  Jlatute  of  tVefiniinflcr  \  by  which^ 
•ndTh*e^^*  ^^  ^^lls  fuch  as  had  no  right,  as  they  which,  bad  rights  oftentimes 
^aftc  found  in  the  cafe  before  mentioned^  f^ljly^  and  in  defceipt  of  the  Court,  did 
and  return-'  pray  to  be  received  to  maJ^e  anjwer^  that  by  their  adminfton  tbeji 
«d"ihe^wl  ^^^*^  prolong  the  demandant  from  the  judgment  and  feftn  of  bis 
tics  were  land^  and  to  caufe  thofe  demandants  to  plead  of  new  ;  and  fo  the 
demanded,  demandants  are  greatly  deferred  in  the  cafe  aforefaid  to  recover  their 
fcid  ?hat*  ^^i^^  '^  '*^  Hng*s  court ;  it  is  enaded,  that  when  any  before  judg* 
the  third  ment^  in  the  aforefaid  cafe^  comes  in  by  a  collateral  title^  and  defirei 
*»"  "®-  to  be  received^  before  his  refceipt  he  Jhall  find  fufficient  furety  (as  the 
thit  flic  aLd  ^^^*  ^'^'  award)  tofatisfy  the  demandant  of  iffues  of  the  leyids  f§ 
her  b^roa    to  be  recQvere4i  frQm  tbe  4ay  that  be  is  received  ^i  mki  anfwer. 
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until  thi  tlmi  that  final  judgtmnt  ie  given  upm  the  petition  $f  tbi  are  temntt* 
demandant.     And  if  the  demandant  recover  bis  demand^  the  defen^  ^^'  '°^. 
d^r  JbsO  he  grievoujly  amerced  if  he  have  whereof  and  if  hi  have  received  for 
fftf/y  befoaU  be  tmprifoned  at  the  king's  pUafure ;  and  if  he  can  prove  defaufe  «f 
his  right  to  be  as  good  as  be  affirmed^  at  Juch  time  as  he  was  re-  ^  ^JJ^ 
€eived^  be  fiall  go  quit.  faid,  that  s«* 

wafte  was 
done,  &c.  The  ptalntiff  replied,  that  they  are  tenants  in  common  ;  Judgment  if  (he  fhall  be  re- 
criTrd,  &C.  The  feme  rejoined,  that  fol^  tenant ;  pf ift»  Sec*  Plaintiif  innfted  that  (he  ihid  fundty 
•f  iffaes ;  but  it  waa  anfwercd,  that  (he  (hall  not  do  it,  for  (he  ii  p^ct^  to  the  Writ,  and  tenant  o£ 
the  franktenement,  and  the  fialutc  aids  her.  And  Th.  held,  that  (he  ia  within  the  cafe  of  the  fta« 
tutc,  and  therefore  (he  (hall  not  (ind  furety ;  and  after,  the  feme  prayed  that  (he  might  mike  attor* 
ftey,  and  waa  received,  6tt,     Fitih.  Refbeipt,  pi.  38^.  cites  H.  34  E.  ^. 

In  pra^ipe  qood  leddat,  the  tenant  made  default,  and  one  came  and  faid,  that  bis  pA'ndfatlier 
leafed  to  the  tenant  for  term  of  life,  faving  the  rever(ion.  Hill  faid,  your  grandfather  ne  Jeffa  pas^ 
Rede  faid,  you  ought  to  trmverfe  the  rever(ion  generally.     Per  Tbim,  there  is  a  diveHity  where  I 

J^rant  the  rcvcrfion  of  stty  tenant,  and  he  preya  to  be  received,  and  where  1  leafe  for  term  of  Kfe^ 
aving  the  rtteriioo  to  aic,  and  to  ril'y  heirs,  and  I,  or  my  heirs,  fftay  t6  be  received,  in  the  004 
caCe  he  (hall  traverfe  the  reverfion,  and  in  the  other,  only  the  leafe,  &c.  and  after  the  iflue  waA 
taken,  that  he  ne  lafia  pts,  tfid  h^  fotidd  furety  of  ifiiies,  &c.  f  icilh.  RcfiteipC,  pi.  8o«  citiet  P,  j 
H.  4.  15. 

Tenant  for  life  made  default  after  default,  aifd  J.  S.  prays  to  be  received,  tad  the  dtrntmimit 
groMts  refctlft  \  the  queftion  was,  if  he  (hall  find  furety  according  to  the  (btute,  the  refceipt  bein^ 
xranted  by  the  demandant ;  fo  that  diough  he  recovers,  yet  he  is  not  delayed  but  by  the  revcHtoner  s 
w  as  fome  thought  this  cafe,  by  the  demandant's  granting  the  refceipt,«ia  out  of  the  (Utuce.  fiut  the 
better  opinion  waa  otherwife,  becaufe  the-ftatute  is  in  general  words;  belidas,  when  the  deman* 
daat  ia  long  delayed  by  the  prayee,  he  is  as  much  prejudiced  by  him,  though  he  after  recovers,  a« 
if  the  pray«e  had  nothing,  and  had  prayed  to  be  received,  and  the  demindant  had  traverfed  the 
revexfiDn,  in  which  cafe  ne  (hall  fina  furety  by  the  ftatute,  and  fo  he  (hall  in  the  other  ci£t|  dc(# 
ILdw.  110.  a.  pl«  3a.  cafo4  incerti  temporis, 

3.  A  man  prayed  to  be  received^  betaufe  the  tenant  held  in 
dower  of  his  affignment^  the  reverjion  to  him  ;  Mud.  iaid,  the  feme 
bas  fee  %  priji.  Seton  (aid,  (he  has  orily  in  dower ;  prifi ;  and 
tipon  ^^  found  furety.     Br.  Refceipt,  pi.  74.  cites  24  £•  3.  40* 

4.  Tenant  by  refceipt  a  latere  in  ceifavit  (hall  tender  the  arrear-* 
eigesy  and  (hall  find  furety^  &c.  Theloall's  Dig«  lib,  13.  cap.  jx; 
<dtcs  Mich.  I J  R.  2.  Refceipt  96* 

5.  13  R.  2.  cap,  17,  H^hen  tenants  for  term  of  lifoy  tenants  tit  ♦["  52  1 
dower y  of  by  the  latif  of  England^  or  in  tail  after  pojftbility  ofijfue  Before  tU 
txtinSi^  he  impleaded^  they  he  often  of  the  covin  of  the  demandants  Af^'L''  ^ 
that  the  tenements' demanded  againfl  them  jhall  he  recovered^  and  cap!^' 
they  will  not  pray  in  aidy  nor  voUcb  to  warranty  them  in  the  rever^  which  gave 
fion^  but  plead  in  chief  fuch  a  plea,  whereby  they  know  well  the  te-  "fcehtotho 

^     iL    It  I     1  a      '       j'ti      -r         J-  .1  •     ^JL  r  ^     1   -^  wife,  and  to' 

.  nements  Jball  be  lojt^  in  dtjherifon  of  them  in  the  reverfion  ;  (7,)  tt  thofe  in  the 
is  accorded  and  affented^  that  if  any  fuch  tenant  be  impleaded^  and  reverfion, 
he  in  tbo  reverfion  come  into  the  court,  and  prays  to  be  *  received  ^^^^ 
to  defend  bis  right  at  the  day  that  the  tenant  pleads  to  the  aSfion^  tenant  is 
«r  before f  he  Jball  be  received  to  plead  in  chief  to  the  a£iion,  without  impleaded^ 
taking  any  delai  by  voucher,  aid,  prayer,  nonagOi  or  any  other  delay  djf,"*^^*! 
wbatjoever,  (3)  5^  that  after  fuch  refceipt  he  jhall  have  no  manner  rcdderc  no- 
wf  delay  by  proteBion,  ejfoin  of  the  king^s  fervice,  common  ejfoini  nor  i«crit,  there 
any  other  delay  wbatfoevtr ;  but  that  the  bufinefs  Jhall  be  hajied  in  i^jy'inruch 
as  much  as  it  may  be  by  the  law  \    (4)  and  that  days  of  grace  be  cMit%,tuthy 
given  by  the  difcretion  of  the  judges  between  the  demandant  and  him  ^''  ^ 
thai  is  received  in  fuch  cafe,  without  giving  the  common  day  in  plea  „?  entry, 
0f  land^  if  tbt  Mmsndant  will  not  ajfent^  to  the  intent  that  the  de^  and  chof* 

mandantf 
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hytn*  maniants  hi  not  ho  much  dilaytdy  htcduft  thif  mitjl  pU4d  with  h^ 
^l^K^"^  ^dverfaries  \  (5)  And  in  the  right  of  pUas  that  he  now  dtpendin} 
Which  the  in  fucb  cofe^  tbij  in  the  reverjion  Jhall  be  received  in  the  mannei^ 
law  gave  to  aforejaid^  at  the  next  day  that  the  parties  have  in  courts  altbougk 
for^^rthey*  ^*7«w  parties  baiH  pleaded  in  chief  before  this  time. 
night  en-  o.  2*  Provided  always  that  they  in  the  reverfion^  which  pray  t9 
ter,  where-  ^g  received^  as  before  is  faid^  Jhall  find  fure^  of  the  ijfues  of  the 
teit  ^ven^  tinements  demanded  for  the  time  that  the  fame  demandants  be  ^- 
buttbatwu  layedy  after  the  faid  plea  determined  between  the  demandants  and 
Jfi^.^h**^*  //if<»»ri,  if  the  judgment  pafsfor  the  demandant  againjt  them  in  re^ 
•ft^wardi  verfion  aforefaid^  as  well  where  the  receit  is  counterpUadedy- a^ 
Ucauft  it     where  it  is  granted* 

nvaifaund 

that  many  fartitmUr  ttnantt  Being  impleaded  wmJd  plead  fainth%  the  Jtahite  ef  13  H.  ft.  gave  re* 
^ipt  in  fucb  eafes.  And  upon  what  reafon  were  thefc  a6la  and  ftatuics  made,  if  in  fuch  cafes  the 
fcntry  waicongeable  ?  hut  aftet  theft  t^vofiatutu^  another  pradicc  waa  devifed,  iot  fuch  particular 
Uuauts  mmUdfuffer  recover  in  fee  retly^  in  fucb  fort  that  thofe  in  the  revcrfion  could  not  have  notice 
thereof,  fo  as  they  could  not  before  judgment  pray  to  be  received ;  t6  remedy  which  mtkhief,  the 
Jlatute  of  32  H,  8.  Vfa*  made,  by  which  all  recoveries  had  againft  tenant  by  the  curtefy,  or  other* 
wife  for  life  or  lives*  by  agreement  of  the  paniet  of  any  lands  whereof  fuch  particular  tenant  is 
ifeifcd  (hall  be  void,  as  tenant  by  curtefy,  &c.  fliould  be  void  againft  him  in  the  reverdon ;  and  ye^ 
ihefe  VMU  an  evafiom  to  creep  out  of  that  ftatuie ;  for  fuch  particular  tenanti  toould  trmAe  a  feoffment 
ntfitb  warranty  i  and  then  the  feoffee  fbould  he  impleaded  in  a  writ  of  entry,  and  he  vouch  the  tenant 
fir  life,  who  would  aver,  and  fuch  recovery  was  holden  to  be  out  of  the  ftatute  of  3t  H.  8.  Fer 
the  recovery  wu  not  againft  fuch  particular  tenants,  &c  For  the  remedy  of  which  mifchief,  tbt 
flatute  of  I ^  El,  wa*  made^  by  which  it  was  provided,  that  fuch  recoveries  had  where  luch  parti* 
cuiar  tenants  are  vouched  O^all  be  void,  if  fuch  recovery  be  by  covin  betwixt  them <  Arg.  t  Le.  62* 
pi.  89.  Pafch.  31  Eliz.  in  the  Exchequer,  in  Sir  William  Pelbam's  cafe^ii  .nlbid  64.  ii| 

S.  C  by  Manwood  Ch.  B.  to  the  fame  nurpofe. 

If  the  reverfioner  prays  to  be  received  upon  this.ftattlte,  he  fhall  fay  that  tenant  fir  l\fepleade 
faintly,  and  pray  to  be  received',  and  this  caufe  generally  (hall  be  good,  by  reafon  of  the  generalitj^ 
of  theflatute ;  tor  whether  the  title  of  the  adion  be  good  or  ill,  yet  if  the  tenants  were  of  covin 
with  the  demandatit,  the  reverfioner  (ball  be  received,  and  then  tbe  efpecial  caufe  of  covin,  or  faint 
pleading  (hall  not  be  (hewn,  by  reafon  of  the  geAerality  of  the  fiatute.  And  fo  where  fbtutes 
fpeak  of  covin  generally,  it  (hall  be  fhewn  generally;  hot  other  wife  it  It  of  covin  at  common  law^ 
fer  Molineux  J.  PI.  C.  50.  b,  Mich;  4  £.  6.  C.  B.  in  cafe  of  WimbiOi  V.  Talbovs, 

By  the  equity  of  ibii  (iatute  which  ^ives  refceipt  for  falfe  pleading,  refceipt  (hail  be  for  falfe  de« 
fending;  per  Hales  J.  PI.  C  54.  a.  m  cafe  of  Wimbi(h  v.  Talboys. 

The  form  of  the  entries  for  him  who  praye  f  be  received  upon  default  of  the  tenant  for  life,  it 

thus,  via.  etfic  dicit  quod  ^f,  S,  (tbe  tenant  for  life)  tenwt  pteediQa  tinemienta  cum  petineniiit  ad  ter^ 

ininum  vita  fu^,  reverfone  indepijl  mortem  preed.  T.  eidtm  viz.  to  him  who  prays  to  be  received  t 

>  ftf  hieredibus Juit fpcQanV  ^ff     fir  C^  1  j8,  b,  f §fch.  ^  Mar>  Arg.  in  the  cafe  of  Tbrockmorto|^ 

V.  Tracy, 

'<tenant  for  6-  If  ^ft  in  reverfion  is  received^  he  Jhall  find  furety ;  for  it  map 
life  of  the  he  that  he  has  nothing  in  the  reverfion^  contra  of  party  to  tbe  writ# 
£ade  dc.^*  ^^'  Refceipt,  pi.  4«.  cites  9  H;  5;  4* 

fault  after  default,  B.  prayed  to  be  received,  and  (hewed  a  deed  of  grtnt  of  the  reTerfion  by  A«  to 
him  before  the  Icafe  made  to  the  tenant,  exception  waa  taken,  becaofe  the  grant  appears  to  be  made 
^rior  to  the  leafr ;  but  the  opinion  being  that  he  (hould  be  received,  the  demandant  faid,  that  B# 
Nothing  had  in  the  reverfion  the  day  of  the  writ  purchafed.  It  wai  awarded  upon  a  demurrerj 
^hat  B.  be  received^  and  (ind  furety ;  for  the  iuue  will  he  nothing  in  the  revcrfion  geocriUys 
Fitzh.  tit.  Refceipt,  p.  )$.  cites  Mich.  9  H.  5.  so* 

^[  53  1  1^^^  dower ^  the  tenant  made  default  afier  default^  and  he  in 
He  who  is    reverfton  prayed  to  be  received ;  and  per  Afcue  and  Portington,  kl 

fh^Ti  fi**d  ^^^  ^^^^*  **^  "^^  "^*  ^^  fuf ety  of  the  damages ;  for  upon  refceipt 
furety  af  ^"  adion)  In  which  danuges  fliall  be  recovered,  the  damages  (halt 
ttr//  xuben  be  taxed  againft  *  the  tenant  by  refceipt ;  but  per  Newton^  he  ibaH 
tberefceiptis  g^j  furety  of  the  ifTues  be  he  received  gratisi  or  though  the  rever* 


Keftefpt*  S3 

Ibn  ht  ttnttterpltiuieA  }  for  fo  is  the  ftatute,  de  cieiTenfione  juris ;  t^'«Jf^,  «t 
and  the  prothonotaries  faid,  that  their  courfe  is,  that  where  he  is  ^^t^.'* 
reciived gratis^  ht  Jball find  nofurny^  and  //"the  refceipt  be  counter^  pie»dc<LBr. 
pleadid^  bt  Jball  find  furctyp     Br.  Refceipt,  pi.  65.  cites  22  H.  Refceipt, 

O.   5^*  10  £.  4.  Q, 

8,  In  practpe  qu^d  reddaU  the  tenant  made  default  aftiv  dtfault^  ^^  /   '_ 
^nd  he  in  reverfion  came  and  Grayed  to  bt  nceived  by  reverfion  de-  mainder 
fcended  t$  him ;  and  becaufe  he  is  Within  age,  prayed  bis  age^  and  ^itbin  age 
the  demandant  faid^  that  he  has  nothing  in  reverfion^  and  prayed  that  ^'J^/Jl  ^ 
be  may  find  furety  for  the  ijfues  in  the  mefne  time,  and  was  com-  /att/t  eftbe 
peOed  to  find  furety  by  award  j   for  though  he  be  within  age^  this  tenoMtfor 
is  no  matter  5   for  he  who  prays  jhail  not  he  obliged  himfelf,  but  ^';Xy?JJf 
l/hallgive]  fur eties  a  latere^  and  fo  they  did  ^   quod  nota,     Br.  fnd  furety 
Receipt,  pi.  ii.  cites  33  H.  6.  6.  hetheref- 

9t  not,    Br.  Refceipt,  pi.  136.  citei  i&H.  7.  ^ 

9.  The  fUrety  (ball  be  fujfficient  of franktenement.  Br.  Refcelpt| 
pi.  136.  cites  16  H.  7.  5. 

{A.  3)     Of  whom.  .  Termor^  &c.  in  Default  of  See  (d),- 

others. 

I»  rr^  i^^^^/tff^  ^(?/tf»^^r,  cap.  ir.  f>  E.  i.    When  a  man  Thcgf»frai 
\^      *leafes  his  tenement  f '«  ^he  city  of  London  for  years,  and  f '^^^u^n*! 
be  Xto  whom  the  fred)old  belongs  ||  caufes  himfelfto  be  impleaded  by  tute  wit, 

Collufum.  .  that  the 

tenant  for 
term  ofyeart  was  fuljed  to  the  pleafure  of  him  that  had  th6  freehold  ;  for  if  he  had  fuflfet-ed  a 
recovery  in  a  real  a8ion,  though  in  truth  it  was  by  collufion,  (fuch  credit  the  common  law  gave  to 
xecoireries  in  real  anions]  the  iotereft  of  the  termor  was  overthrown,  becaufe  he  could  not  ralfify  i 
recovery  of  the  freehold ;  for  that  hy  ihe  common l<vw  nottt  could  filfify  a  recavtry  of  a  fretbcld* 
hut  ht  fbat  bad  a  ftttbold^  This  aa  provides  a  two-fold  remedy,  ilt,  for  the  city  of  London^  by 
vrric  in  nature  of  a  commti!ion  to  the  mayor  and  bailiffs  grounded  upon  this  ftatute,  dec.  adlyf 
gencraily  by  Receipt  before  judgment.     •  Inft.  3a  t ,  38a.» 

Another  mifcbief  was,  that  after  fuch  a  recovery  had  by  coHiifion,  aiid  the  leflfee  oufted  there^ 
upon,  he  (hoald  have  his  a^lion  of  covenant  (at  theleaft  upon  this  word,  dimifit,  &c.)  againft  tho 
lefibr ;  and  fo  the  termor  loft  his  poireiTion  and  ^as  driven  to  bis  a^ioH^  which  was  a  caufe  of  am/* 
tiflitmtion  offuUtt  et  boni  I^iflatoris  eft  lites  dirimere.     s  Inft.  322. 

*  At  the  making  of  this  ftatute  there  was  neither /r»2«/  hyftatute  mercbant,  nCft  Jfap/e,  nor  e/egtt^ 
for  thcCie  executions  againft  lands  were  given  by  a£la  of  parliament  made  afterwards ;  and  yet 
having  but  chatties,  they  tould  not  falfify  (as  has  been  faid)  no  more  than  tenant  for  years.  And 
though  in  our  books  there  be  a  conceUum,  that  tenant  by  ftatute  merchant  might  falfify,  yet  the 
reafon  yielded  there  does  weaken  the  authority  thereof;  for  there  they  gave  the  reafon,  for  that  hd 
^vas  not  made  party*  which  be  could  not  be  m  the  precipe,  he  having  but  a  chattel,  and  later 
•othorttiet  are  acainft  it|  and  a  judgment  in  parliament  alfo;  yet  being  in  equal  mifchicf,  though 
they  be  created  hnce  our  ftatute,  yet  are  they  within  the  remeoy  of  ibis  aQ ;  for  up<m  tbe  matter 
ehey  art  but  *  termor*'  But  other  wife  it  is  holden  in  cafe  of  a  i  guardian  in  cbivairy^  that  he  \% 
not  wiihin  this  a€^ ;  for  he  tvmes  not  in  by  any  contra  ff  bettveen  tbepdrtie*^  as  lefTee  for  y^ars,  an<i 
tenant  by  ftatute  merchant^  ftaple,  or  elegit,  generally  do,  but  meeriy  by  aSl  in  latv,     a  Inft.  332. 

■  *  It  was  argued*  that  tenant  by  ftatute  merchant  or  elegit  were  within  the  ftatute  of  Glon* 
cefter,  they  being  cermp'*  by  record,  which  is  ftronger  than  a  matter  in  fad  to  maintain  their  term^ 
and  to  avoid  the  circu'tyof  bringing  aflife;  but  the  Court  gave  no  opinion.  Kelw.  109.  a.  pi.  29. 
cafus  incerti  temporia.  ■  «  ■+  The  guardian  is  not  within  this  ftatute  to  have  colIuHon  in  prefer^ 
vatioo  of  bis  term.     Fitzh.  Refceipt,  pi.  8t.  cites  Pafch.  v  H.  4.  12-  by  Thirne  and  Hankforde. 

■  S.  P.  For  he  comes  not  to  the  lands  by  way  of  leafe,  but  by  cdurfe  of  law.  Kelw.  128.  a. 
pi.  94.  cafus  iocerti  temporis. 

This  termor  for  years  intended  by  this  law  muft  be  by  deed,  by  the  exnrefs  words  of  the  body 
•f  this  ift^  (fo  that  the  cernor  have  reco%'ery  by  writ  of  coveaant}  which  muft  be  by  deed,  as  in 

shofe 


'54  fleitdiit;^ 


Aofe  dayi,  few  irerk  m^i  ottierwire't  and  fo  it  wtt  refol  ved  by  the  eotirt  of  d  B.    And  tbiss^ 

but  nojo  by  the  flutute  of  %x  H,  S.  cap,  15.  ^enanf 
;  and  fo  by  that  iaw  may  tenmnt  hy  fiatuU  nurcbaHt^ 
icial  law  it  conftrued  favoujnbly.     a  Inft.  322. 

f  That  ia'ia  the  court  of  the  hufiim^  the  greatcft  and  higheft  court  ia  London.  It  is  called 
Jraftingum  or  buftingt,  of  a  Saxon  words,  vis.  hus.  i.  e,  domus*  &  thing  i.  e,  placitom ;  (b  huf« 
ftiogum  is  as  *  much  m  to  fay  domus  placttonim,  or  forum  contentiofutn*  where  caufes  arc  pleaded. 
And  other  cities  have  the  Uke  court,  and  fb  ea'Ucd,  as  York,  Lincoln,  Wmch^ftcr,  &c.   a  Inft.  3fta* 

Here  the  city  of  London  is  nam^d,  but  it.appetr^  by  what  Fleta  fays,  lib.  a.  cap.  48.  that  thif 
t^  extends  to  fueb  cities  and  kotougbs  privileged ;  that  is,  fuch  as  have  fucb  privilege  to  bold  plea 
as  London  has ;  but  LoiMon  was  named  for  excellency.  And  to  the  end  that  merchanu  and 
others  might  enjoy  the  boafes  Which  they  held  for  yearS}  for  the  advaneenicnt  of  trade  and  traffickt 
iondon  was  particularly  named,    a  Inft,  388, 323.    ,     , 

%  Thefe  words  are  ftronger  than  if  the  liaiute  had  laid,  tenant;  and  yet  the  vouchee  is  takcni 
within  this  and  the  other  branch  alfo.    i  Inft.  323*. 

I  But  the  termor  that  is  to  be  received  bv  the  ad  .branct^  which. refers  to  thSi,  mu/t  not  only  allege 
|lie  cdlltiiioni  bat  allege  matter  for  tbefafegua'rd  of  bis  intereji,    9  Inft.  325. 

Tatnt  '^^i  makes  default  after  default^  or  comes  into  court  and  gives  fi 

pleader  li     up  th  make  the  termor  lofe  his  term^  and  the  demandant  obtains  bi$ 
tobcwi*thin^''»^  '*^'  '^  *//r»i^r  fiiay  recover  by  writ  of  covenant ; 
this  ad.    a  Inft.  323. — *  That  is,  if  the  demandant  have  execudony  and  the  termor  onfied^'  fo  at  fao 
ibay  have  bis  a£|ion  of  cotenant.    g  Inft.  383. 

♦  And  thxa  In  this  cafe  the  f  mayor  and  bailiffs  may  enquire  hy  inqiiefi  in  th$ 
Suft^Sc  tl^^efence  of  toe  termor  and  demandant^  wheiher  fucb  plea  was  moved 
done  by      tipon  good  rigbty  or  by  collufion  andfratid  to  make  the  termor  lofe  hif 

ifrritinna-     term\ 
ture  of  a 

commtflion  erooiided  upon'  this  a€t,  direded  to  the  mayor  and  bailiffs,  recicrng  the  leafe,  the  bringS 
»g  of  the  aaion  by  colluHon,  and  this  ftafute,  and  cOivcludiag  thus,  ideo  vobif  MlaAdamui,  quod 
convocatis  partibus  coram  vobis^  &  inqnifita  fupcr.  hoc  plcnius  veritate,  eidem  A.  (that  is,  thjft 
termor)  cle  praedift*  mefTuagto  terminum  fuum  quod  inftum  fuerit,  lecuoduib  formam  ftatuti  prs- 
^id'  habere  faciatis.  And  fo  regularly,  when  any  like  authority  is  generally  given  by  any  ad  to' 
do  juftice,  it  ought  to  be  done  by  force  of  the  kine's  writ  grounded  upon  the  ad,  and  the  writ 
Grounded  upon  this  ad  is  called,  breve  de  inquirendo  veriutem  fuper  ftatutum  Glouc.  a  loft.  323;, 

*  So  as  tbe  And  if  it  hi  found  that  it  was  upon  good  rights  judgment  Jhall 
l^*h  ^"Ib  ht  forthwith  given  \  but  if  it  he  found  by  fraud  to  caufe  the  termor 
the  mean  to  lofe  his  term j  the  termor  fbali  enjoy  his  term^  and  the  *  execution 
aime  having  of  the  judgtnent  for  the  demandant  Jhall  be  fufpended  until  the  term 
fi^n!X     be  expired. 

withOanding  the  jud^^ent,  (hall  have  the  rent,  and  fhall  ]^nf (h  Wafle,  &c.  i  lAft.  3^83.— Itelwy 
ao8.  b.'pl.  a8.  cafus  incerti  tcmporis,  S.  P.  argued,  but  no  j^idgmeht.  Aod  the  reafon  given  why 
the  reverfxoner  (hall  have  the  rent,  is,  beoaufe  it  is  incident  to  the  revcr(ion|  &e.  And  the  reafoir 
given  whv  the  rcverfioner  (hall  punHh  wafte>  Was,  becaufe  it  is  in  deftrudion  of  the  rcverfibn|' 
which  is  u  bim« 


$ee  falGfy-       /«  Ukg  manner  Jhall  it  he  of  enquiry  bef^e  the  juflicesy  if  th$ 
JJIp^^  termor  challenge  it  before  the  judgment. 

This  is  the  ift  ad  that  gave  refceipt  in  any  cafe,  and  by  force  of  this  ad  the  teraior  before  judg- 
inent  may  pray  id  be  received  to  defend  the  right  and  intereft  of  his  term  upon  the  default^  or  ren-' 
der,  or  nient  dedirc  of  the  tei^ant,  but  not  upon  feint  pleader ;  and  tenant  by  iUtute  merchant 
Itaple,  and  elegit,  are  takcft  within  this  branch,  as  well  as  wiihia  tbe  former  branch  of  this  ad* 
t  Inft.  323.  . 

And  it  is  not  fufficient  for  tbe  termor  to  allege  collu(ion,  but  he  mufl  alfo  traverfe  the  point  of 
the  demandant's  writ,  or  plead  fome  bar  10  his  title ;  for  this  law  that  gives  him  to  be  received/ 
enables  him  to  plead  for  the  fafeguard  of  his  intereft,    a  Inft.  323,  324. 

If  the  tenant  vouch  and  the  vouchee  enters  into  warranty,  and  after  makes  defaoU,  the  termor 
(hail  be  received;  for  albeit  the  xft  branch  (whereunto  this  doth  refer)  is  when  he  that  has  thif 
baakteacaeat  makcf  default,  yet  inarmu^h  t%  ibt  voucbeo  it  tcaant  in  law,  (this  laW  being  beoeft^^ 


VMMpt^  Sit 

ikl  Tor  fdeiwri^Uieiiiiercft  of  the  termor)  he  ftallbtreedrdl;  Vrit  !s«lihmte'(amemif^ 
thief,    ft  loft.  3ft4* 

a.  Citrnfir  np9n  a  JlatuU  mtrcbani  br$vgbt  fcin  facias  againft 
Che  conuiee  \  furmtfing^  that  the  cwufet  had  cut  W9^d  and  Uvied 
wnub  m§tuy  Ij  cafual  profit s^  and  tf  tbe  nji  Jhetvid  acquittana^' 
and  grayed  Jctn  facias  a^inft  him  U  rtbave  bis  land^  and  bad  it ; 
fvhich  wnsrHmiudf  and  the  difendant  did  n$t  C9mc\   by  which 
came  ^  and  faid^  tbat  tbe  cnnufee  after  the  execution  granted  bis 
inierefi  t9  M  who  granted  it  t$  tbe  /aid  W.  and  becaufe  he  has 
term  in  effcd,  and  came  before  judgment  rendered,  he  prayed  t9 
beraceived^  becaufe  this  fuit  is  bv  coUufion  to  make  him  lofe  his  [    5S  ^ 
term.     Per  Hill ;  becaufe  you  may  have  aflife  and  try  the  collufion 
there,  and  alfo  your  term  is  n0t  certain^  as  a  term  upon  a  leale  for 
years  ;  therefore  by  award  be  was  oufted  of  the  receipt,  and  that 
the  plaintiff  rehave  his  land,  and  the  defendant  in  mifericordia. 
And  (b  fee  that  die  ftatute  of  Gloucefter  does  not  aid  him.    fin 
RefceipC,  pi.  48.  cites  ai  E.  3.  i. 

3*  In  writ  9f  entry  in  the  po/l^  upon  the  default  ef  tbe  voncbiCf  Ifthe/mmf 
came  ne  N.  and  faid^  tbat  be  was  tenant  fir.  years  ef  the  leafe  9f  '*  f^^fp^ 
him  agaiif/l  whom^  &c.  and  tbat  this  recovery  was  by  covin  to  defraud  Xl^tm^ 
hjun  if  his  laa/i^  and  travtrfed  the  dijeifin ;  for  per  Cur.  the  ceivin  and  the 
is  seat  material  without  traverfing  tbe  point  of  the  writ.     And  «««•*«  <»• 
Pollard  (aid,  let  him  be  received ;   but  Fitzherbert  contra.     For  ^^^„ 
tbg  Jlatstie  gives  the  receipt  upon  tbe  default  or  reddition  of  the  drfamliy  and 
tenant^  and  not  of  the  vouchee.    This  he  held  for  law,  and  fo  it  has  <»>  terMnr 
been  held  before  this  time  i  quod  nota.    fir.  Refceipt,  pi.  67.  !^f,'i^ 

cites  14  H.  8.  4«  rwtlved^  hi 

fhallbere- 
cdTrd,  and  the  demandant  fliall  have  judgment,  and  execution  fliall  ceafe  till  the  term  eoda,  and 
^^  P^iM^  ^'^  itrmtrU  tht  fame  ttmaney  U  tht  fofffJivM  rf  tht  ret/vtrf  i  and  if  the  termor  hm 
aimed  the  recoveror  (hall  have  affile.  Per  Fitzherbert  J.  quod  nemo  dedixit.  Br*  JJSikf  pL  a. 
tUca  S7  H,  8.  7.         ■      Br.  Rciccit,  pi.  1.  cites  S.  C. 

4*  In  formedon  the  tetfant  pleaded^  ne  dona  pasi  and  came  t 
tenant  by  elegit^  and  Jbewed  his  intereft  and  record  certain ;  and 
faid^  tbat  this  fuit  is  by  collufion  between  tbe  demandant  and  tbe 
tenant  to  Muft  him  of  execution  \  and  prayed  to  be  received  by  the 
ftatute  of  Gloucefter.  But  note,  that  this  does  not  fpeak  but  of 
reddition  and  de&ult,  and  not  of  feint  pleading.  See  ai  £.  3. 1. 
That  he  may  haie  aflife,  and  he  has  no  term  certain,  therefore 
fball  not  be  received ;  and  fee  7  H.  7.  26.  Tliat  he  {hall  not  be 
received  upon  feint  pleading.  And  per  Choke,  when  termor 
prays  to  be  received,  he  ought  to  Ibew  deed ;  for  the  ftatute  it 
^ven  if  he  have  quarrel^  which  is  intended  by  aHion  of  covenant^ 
bat  die  deed  fliall  not  be  traverfed ;  quod  Danby  coaceffit.  Br. 
Relbeit,  pL  75.  cites  9  E.  4.  30. 

5.  Where  execution  is  fued  againJI  tbe  connjor  up9n  a  ftatute 
tnerthantf  and  after  the  recognizor  fuffers  feint  recovery  upon 
ftatiAer  by  writ  of  entry  in  tbe  poft^  to  ouft  the  cenufee  of  his  execw^ 
£hto^  there  the  conufee  cannot  be  received;  for  the  ftatute  of 
Gloucdbr  gives,  that  the  termor,  viz.  leflee  for  years,  (I^all  be 
ffeedveii  upon  definilt  or  reddition  of  thclcfiori  and  the  conufee 
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upon  t  flatiite  mercIiaAt  is  taken  by  the  equity,  but  ihtjlatut$  ini 
not  give  remedy  for  feint  pleading  \  and  this  recovery  upon  fuch 
voucher  is  feint  pleading,  and  therefore  out  of  the  cafe  of  the  fta« 
tute,  and  cannot  be  taken  by  any  equity^  Quaere  \  for  it  was  no( 
adjudged,    Br.  Refceit,  pi.  127.  cites  7  H.  7.  xi. 

*«W      (B)     In  what  Cafes  [one]  Man  (hall  be  received 

after  Refccipt  fot  another.] 

[t.  1 P  *  ^/Vr  he  received  upon  default  of  the  leffeOy  and^tfaen  the 
1.  prior  diet  aftn  the  loft  continuance^  ^ejucceffor  prior  (hall 
be  received,     22  £•  3«  i8«  b.  adjudged.] 

[  56  ]  (C)     WT)o  mcy  allow  a  Refceipn 

Br.RcGcek,  £i.  TN  i^e  againjl  haron  and  feme  adjourned  into  hank  upon  a 
|U  a8«ciict         X  fpecial  pointy  if  baron  makes  default  at  the  day  of  adjourn* 
ment,  (he  maybe  received  in  bank,     3  H.  4.  i8«] 

[2.  In  affije  againft  tenant  for  life^  if,  upon  pleading  of  a  foreign 
pha^  the  aj^e  is  adjourned^  he  in  revcrfion  cannot  be  received 
there  upon  feint  pleading  of  the  lefTee.    22  £.  3.  12.  b.] 

(D)     fFhat  (hall  be  faid  a  ReverfioH  ie  be  received. 

[l.  ^'T^HE  words  vol  illi  ad quos  fpe^at  rover^.] 

LUt.$.48i.  [a«  A  remainder  in  fee  (hall  be  received  by  thole  words  of  the 
s.  P.— Co.  ftatute  as  well  as  a  rcverfion.  24  E.  3.  32.  38  E.  3.  32*  ad- 
i!!!:if /;.    judged.     18  E,  4.  27.  Co.  10.  44.  h.  %j  E.  3.  87,  b.]      -        . 

tuMtfor  lifct  the  remainder  far  Ufe^  the  remminder  vuer  im  fee  be,  and  the  tenant  U  imfleadei^  and 
make*  defamit  after  drfanlu  he  in  remainder  in  fee  maj  he  received  not^vithjtandlitg  the  m^ne  remain* 
derforftfik,     Br.  Reiceir.  pi.  18.  cites  41  £.  3.  x«.     Per  Kirton  and  Finch. 

Contfay  if  there  be  a  mefne  remainder  in  taili  for  the  next  remainder  or  revafioa  of  cftaic  of  iii^ 
liaitancc  IhaU  be  received,    ibid. 

[3.  A  remainder  in  tail  (hall  be  received  t|pon  default  of  the  \tU 
fee.     38  £.  3.  32.  adjudged.  50  E.  3.  3*  b»] 
•  Br.  Rei:.       [4,  A  remainder  for  life  (hall  be  received  upon  defiuilt  of  the 
^^tclt  le(ree.    ♦  24  E.  3-  32-  acSjudged.  1 1  H.  4,  42.  b.J 

Upon  default  of  the  tenant  in  formedon  came  y.  N.  and  Jbewed  a  fine  hy  vtbicb  ejhit  vmu  made 
to  the  tenant  for  life^  the  remainder  fj.  M  Xiho  prayedy  and  to  W,  N,  and  to  the  betre  rf  H^,  N* 
nubo  ie  dead  \  To  the  repiainder  it  to  htm  for  bte ;  and  he  prayed  to  be  received.  And  the  opinion 
of  the  Court  was,  that  he  IbaU  be  received  |  by  which  iflbe  wu  uken,  that  nothing  in  remiindcr* 
Br.  Refceit,  pi.  39.  cites  ii  M.  4.  4a. 

[5.  A  reverjion  for  life  (hall  be  received  upon  de£Mdt  of  fStSt 
le(ree.    24  £•  3.  32.  11  H.  4.  42,  b.] 
RejcrOon       [6.  If  there  h^lejfeefor  life^  die  r ever  Ran  far  Ufo^  di«  Paver  Ron 

in  fee  may  ^     ^        ^  ^^^«  *. 


hijii^  he  in  reverfion  la  fee  maj  be  received  upon  default  of  the  ^^  admittad 
hic€.    27  E.  3.  87.  b.  admktwi.]  J^/-;^ 

/i>  an  tffion  of  ttMjir.    10  Rq».  44*  b«  in  Jcnnin^'a  €«£•• 

7*  In  HK^  d'anceftor  the  tinant  VBuchedJB.  wh4  at  the  fummons 

•d  warrantieand'  was  effiignedj  and  after  dejfervrtio  regis^  and  at  the 

day  did  iui  hring  bis  warranty  and  at  the  fame  day  the  tenant  was 

affoigmdde  fervitio  regis^  and  the  demandant  prayed  the  ajfife  by  de* 

jaykj  and  could  not  luive  it ;   for  none  is  yet  party  hut  toe  tenant 

iiU  the  V9iubu  has  warranted^  and  the  tenant  has  net  made  default^ 

iNit  is  efioigned^  by  which  the  effoign  was  adjudged,  and  adjeurned^ 

&  idem  dits  given  t9  the  vuchee^  and  at  the  day  the  tenant  did  net 

hring  bis  warranty  by  which  the  vouchee  came,  and  faidy  that  the 

tenant  held  fir  term  of  life  ef  his  leafe^  the  reverfion  to  bim^  and 

frayed  ta  ie  received,  and  was  received*     Bn   Mortd'anceftof) 

pi.  32.  cites  23  Afl".  15. 

8.  Preecipe  quod  reddat  againji  baron  andfeme^  who  made  defaub  [57    1 
tf^/r  default ;  and  J.  S.  came  and  faid^  that  he  leafed  to  them  for  If  •  nmi 
£fe  faving  the  reverfion^  and  prayed  to  be  received  \  and  the  deman"  *"*"«•  ^^ 
samfiudy  that  pendtng  the  writ^  and  after  the  default^  he  who  frayed  r^dat" 
ta  be  received  leafed  again  to  the  tenant s^  and  to  W.  N.  for  life^  and  again/t  AT. 
Jo  the  reverfion  difcontinued  by  which  he  prayed  the  receipt^  ct  non  ^  ^*  y 
allocatur ;    but  be  was  received  by  award,  inafmuch  as  tt  was  con*  L^^ /^ 
fejfid  tbat  reverfmn  was  in  him  \  quod  noCa ;  and  fo  fee  that  a  man  «vr//,  j.  s^ 
may  be  received  by  reverfion  made  pending  the  writ ;    quxre  if  this  ^'-^f '•  ^'*|  * 
leafe  for  life  to  the  baron  and  feme,  and  to  the  third  (hall  not  be  a  afi^grantt 
remitter  to  the  baron  and  ferae.    Br.  Refceit,  pi.  119.  cites  38  tbereve^m 

^  F.JUUk* 

reettvgd  by  defank,  and  yet  neither  of  them  had  any  thing  the  day  of  the  writ porchafed,  but  pend* 
nt%  the  writ,  qnod  nota.  ^r,  Refceit»  pi.  43.  cites  9  H.  j.  10.—^.  P.  Bn  Refceiti  pi.  60.  ciiet 
•1  U.  6.  13. 

So  '\R  tnuuu  fir  Itjt  ht  implemitd%  and  after  he  in  rtverfion  gvnti  to  me  the  revnjiiiy  I  (hall  be 
tecdTcd  by  thta  where  I  bad  nothing  in  reverfion  the  day  of  t£  writ  purcbafcd.  Per  Afcue.  Br. 
RcCceit.  pi.  57.  citeaig  H.  6..S1. 

So  it  waa  faid  by  Frowtcke  and  Kingrmillt  that  if  my  tenant  for  lifSe  be  Unpleaded,  and  pending 
the  writ,  I  make  a  new  leafe  to  him  and  a  ftranger  by  deed,  and  deliver  pofleiTion  to  my  firft  te* 
naaty  tfaa  ia  a  furrender of  the  firft  leafct  and  a  good  new  leafe  to  him,  ana  to  the  ftranger}  and  if 
the  ofle  makea  default  after  the  feeond  leafe,  I  mall  be  received  of  all  the  land ;  for  if  the  reverfion 
be  all  ia  me  it  Ciii&oea  foi|ihc  relceit,  and  the*tranfmutation  of  jpoflcflioD  pending  the  writ  is  not  ma- 
terial ;  for  if  he  fnrrenders,  yet  I  (hall  be  received.  And  a  fortiori,  if  I  make  to  him  a  new  leafe 
before  the  refccit;  and  alfo,  if  one  who  has  nothing,  be  impleaded  of  my  land,  and  I  make  to  him 
n  leafe  pending  the  foitt  I  (ball  be  received  upon  this  default ;  but  if  the  tenant  be  tenant  in  fee 
fimplcy  #lien  the  writ  ia  brought,  and  pending  thta  writ,  he  makes  feoffmeni,  and  retake*  an  eftate 
for  term  of  hia  life,  there  the  feoffee  diall  not  be  received,  &c.    Kcilw.  70.  b.  pl«  8.  Mich.  21 

H.7. 

hkfinmdm^  where  m  man  Aat  reveffion  pemMtig  the  ^frltf  fy  ^mtbmfi  ar  ^raf,  yet  he  (ball  be 
fcccivcd.aa  wcU  aa  if  he  bad  the  reverfion,  the  day  of  the  writ  purcbafed.  ftt  Newton  clearly* 
Br.  KHcett,  pi.  6o.  dtea  at  U.  13. 

In  fr^tcif€  qood  reddat,  the  tenamt  mtde  iefimh  Mfler  itfimh  \  and  A»  came  and  /k//,  thet  the 

Otmm  AadmoeiiMg  tiedajtftU  writ  pmrciafre,  hwt  IV,  wm  feifkd  in  fie,  mttd  lutfid  to  the  tetumS 

Jw  UfifaUlng  tSt  vritt  the  remmtmder  to  this  A'  fy  nukkb  A*  f^^J^  to  ie  rerehfed^  and  per  Cur* 

iie  (hall  be  received ;  for  he  pnrchafed  pending  the  writ  for  term  of  bi|  life*    Br.  Ilelccitt  pl«  iss* 

citea  it  B.  4.  ey. 

Men  yke  lefeifid  iu/ie^  and  VfHt  b  hrotfbt  Mgalnjt  bim,  mndfendhg  the  wHt,  bemsket/f^fiieMt 
Mm  fitfiuUteta/ketAeffiae  fir  term o^ti fit  there  the  fii^  tkMll mot  be  received}  fir%obmbe 
pmrcbiifie  femdit^  the  writ,  where  be  bmd  tiathbig  if^#,  there  be  bmt  wuide  tbe  writ  good  I  but  eotf 
trs  w6m  be  Isfitfid  in  fioy  mid  stteitt  feaJimg  the  w$i$  1  Cbia  alienation  ia  not  good  peodiag  tte 

'    itiefc  dt9e^  vu^geiA  by  elltln  Cwn,  and  thi  dc^Mmdint  miwiiipliided,  that  ihe  day 

t  %  •    m 
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of  the  writ  paTcbifed,  the  tenant  was  (ei(cd  in  fce^  aoi  prayed  that  he  be  oufted  of  the  rc(ceits  Bt, 
Refceit,  pi.  113.  citet  18  £.  4.  ty. 

If  a  mao  purcAafis  tie  remahidtr  feHding  the  writf  hejta/l  Be  reeeived,  hut  if  rcnainder  or  rew- 
fion  be  made  fending  the  writ,  a  man  JhaU  not  iy  tblt  be  received.    Br.  Refceir,  pi.  136-  citea  16 

H.  7.  5. S.  P.  2  In(L  346.  But  if  the  Ujee  makes  the  ttfrit  good,  there  (hall  be  a  receit ;  a» 

if  a  precipe  be  brought  againji  B,  that  has  nothing,  and  the  tertfnant  make  a  Uafi  for  life  to  B,  he 
fliall  be  received,    t'lnft.  346.  But  Brooke  fays,  it  fecms  that  vtbere  the  reverfion  bai  not 

ejfe  the  day  of  tbe  writ  purcbafed%  yet  he  in  revt  rfion  (hall  be  teccivcd  ;  for  the  counterplea  is,  that 
be  had  nothing  in  reverfion  tbe  day  of  tbe  writ  purcbufed,  nor  ever  after;  and  fo  if  he  bad  at  any 
time  pending  the  writ,  and  at  the'  time  that  he  praya,  it  ia  fuflkient.    Br.  Refceit,  pi.  6o. 

S.  P.  Br.  g.  In  cui  in  vita  it  was  agreed,  that  if  tenant  in  tail  after  pojjihi-' 
dona,  pi.  ^^  ^'  *^"^  extinS  makes  default  after  default,  and  he  in  reverfion 
17.  ci'tesit  prays  to  be  received,  he  fliall  be  received,  and  yet  the  tenant  had 
•afaideife.  once  fec.    Bf.  Rcfceit,  pi..  47.  cites  38  E.  3.  32. 

where. 

So  \nfcire  facia*  upen  afne,  the  tenant  in  tail  after  p^ffibility  ofijfue  extin&t  made  default  after  ijfnt 
joined%  and  he  in  remainder  frayed  to  be  received^  and  *  wai  received ;  and  yet  remainder  was  ta 
twot  and  tbe  one  releafid  to  tie  other  pending  tbe  writ^  and  yet  he  alone  was  received,  but  be  (hewed 
the  deeds  of  the  remainder,  and  of  releafe*  Br.  Refceit,  pi.  30.  cites  7  H.  4.  10.  *  S.  P.  Fitzh. 
tit.  Refceit,  pi.  84.  cites  Mich,  ti  H.  4. 14. 

But  per  Skrene,  he  in  remainder  cannot  be  received  by  default  of  tbe  tenant  in  tail,    Br.  Forger 
de  Faita,  pi.  6.  cita  15  £•  4. 

10.  Baron  and  firm  Jbewed  caufe  to  be  received,  becaufe  E.  was 
feifed  in  fee^  and  leafed  to  tbe  tenant  for  life^  anno  8  H*  $•  ^^ 
granted  tbe  rent  to  tbe  fenu  in  fee  by  deed^  dated  an.  6  H,  5.  and 
vix.  %  years  before  the  leafe^  and  proved  to  be  received^  and  had  day 
[583  ^^^  ^^^  h  ^^^  ^Jfoig'*  9  ^^^  notwithftanding  that  this  caufe  is  infuf-^ 
ficient^  by  reafon  that  the  grant  of  the  reverfion  bore  date  before 
the  leafe  for  life,  yet  they  were  received^  and  found  furet^  pro  ex* 
idbuSy  &c«     So  it  feems  that  the  caufe  is  not  traverfabUy  but  ihi 
reverfion^  and  alfo  notwithftanding  tnat  it  bore  date  before  the 
leafe,  yet  it  may  be  that  it  was  not  delivere4  till  after  the  leafe  ; 
and  yet  per  Marten  in  fome  cafe  a  man  may  anfwer  to  the  infuf* 
ficiencv  of  the  caufe  upon  refceit ;   but  per  Hill  if  he  will  he  may 
generally  be  received  without  Jbewing  caufe^  but  per  Pafton  and 
Hals  at  the  day  rfthe  iffoign ;  and  prayer  to  be  received  tbe  ej/iignor 
ef  the  demandant  may  challenge  the  infufficiency  of  the  caufe ;   by 
which  it  wias  awarded  that  they  fliall  be  received,  and  the  iffiti  upon 
receit  Jball  be^  that  the  prayee  nothing  had  in  nverjion  the  day  of 
the  writ  purchafed^  nor  ever  after ;   and  the  others  e  contra,  and 
need  not  to  Jay  that  he  had  in  reverfon  the  day  of  the  writ  purchafed. 
Br.  Refceit,  pi.  43.  cites  9  H.  5.  lo. 

11.  In  formedon^  the  tenant  pleaded  ne  donapasj  upon  which  came 
he  in  reverfion^  and  faid  that  the  tenant  has  only  for  term  of  life  the 
reverfion  to  bim^  and  pleaded  feintly^  and  prayed  to  be  received,  and 
was  received,  and  pleaded  the  £une  plea,  viz.  that  ne  dona  pas» 
quod  nota,  and  the  reafon  ieems  to  be  inafmuch  as  it  may  be,  that 
the  tenant  would  have  feintly  defended  the  demandant.  Br.  Ref- 
ceit, pi.  %.  cites  2  H.  6.  14. 

12.  In  pracipe  quod  reddat  againfl  tenant  for  life  of  the  leafe  ef 
baron  and  fenu  feifed  in  jure  uxor  is  rendering  rent  he  made  defauU 

.  itfier  default^  and  came  the  baron  andfeme^  and  prajed  to  be  received^ 
and  were  received  by  award,  and  yet  this  leafe  to  toe  tenant  for  life 
is  a  dif continuance  which  vefls  the  reverfion  in  the  bar  en  aloncyond 

if 


if  it  it  thi  hafe  9f  the  harm  ahne^  then  the  fenu  has  no  reverJion\ 
but  becaufe  the  reme  after  the  death  of  the  baron  may  agree  to 
the  leafe  by  receit  of  the  rent,  or  the  like,  and  then  it  fhall  be  (aid 
the  leafe  of  both ;  and  fo  the  reverfion  in  the  feme,  and  the  agree- 
ment and  difagreement  cannot  be  in  the  life  of  the  baron,  therefore 
they  were  received  by  award ;  quod  nota ;  and  it  is  there  (aid  for 
law,  that  tenant  by  receit  cannot  plead  in  bar  upon  his  receipt, 
but  may  plead  to  the  writ,  or  for  the  mifchief  of  the  warranty ; 
per  FuJth.  Quod  non  negatur.  Br.  Reiceit,  pi.  130.  cites  10 
H.  6.  X4.. 

13.  Where  I  Uafi  land  for  life^  the  reverfion  to  N.  for  life^  and 
A?l  enters  upon  the  tenant  for  Itfty  my  reverfion  is  out  of  me  5  but 
if  the  tenant  for  life  Jiesj  there  N.  is  now  feifed  for  life  only  by 
this  remainder,  and  my  reverfion  is  revived,  and  there  if  Iv.  be 
impleaded  anJ  makes  default  after  default,  I  Jhall  be  received*  Br. 
Refceit,  pi.  57.  cites  19  H.  6.  21.     Per  Fortefcue. 

14.  He  in  remainder  for  term  otlife  fliall  be  received  by  the  de* 
fiiuit  of  the  tenant  for  term  of  life,  and  if  be  makes  drfaub  afier^ 
yet  ematber  in  remainder  may  be  received^  though  he  did  not  offer  at 
the  day  when  the  firjl  in  remainder  was^  received;  for  he  had  no 
time  tU]  now,  and  he  came  before  judgment.  Br.  Refceit,  pL  63. 
cites  22  H.  6.  I. 

15.  In  writ  of  entrv,  2  executors  came  and  prayed  to  be  received 
tofavi  their  term  by  default  of  the  tenant  by  the  ftatute  of  Glou« 
cefter.  Afterwards  one  relinquifhed  the  receit,  and  would  have 
furrendeced,  but  was  not  fuflFered.  And  Reade  Ch.  J.  held  that 
the  default  of  the  one  (hould  not  be  the  default  of  the  other ;  but 
Kingfinill  contra.  Br.  Refceit,  pi.  79.  cites  2X  H.  7.  25.  But 
Brooke  fays,  the  law  feems  to  be  with  Reade. 

16.  Baron  and  feme  being  jointenants^  the  baron  alone  was  im^ 
pleadedj  and  made  de&ult,  by  which  the  feme  prayed  to  be  received, 
and  it  feems  that  fhe  is  not  receivable ;  becaufe  not  party  to  the 
firft  writ,  but  then  the  queftion  was,  if  he  in  reverfion  ihould  be 
received,  becaufe  only  one  of  the  tenants  for  life  is  impleaded,  and 
made  de&ult.  And  per  Anderfon  and  Windham  J.  he  (hall  be 
received  and  plead  the  jointenancy  in  abatement  of  the  demandant's 
writ.     Mo.  242.  pi.  381.  Mich.  29  Eliz.     Caine's  cafe. 

17.  If  tenant  for  Itfe  be  impleaded^  and  furrenders  pending  the  [    59   J 
larit  Co  him  in  reverfion,  be  (hall  be  received,  and  yet  he  has  no 
reverfion  in  him,  et  fie  infimilibus.    2  Inft.  346. 

(E)    What  (hall  be  faid  a  Reverfion  to  be  received 
within  the  Statute.    What  Perfon. 

£1.  npHE  words  are,  the  heir^  vel  illi^  ad  quos  fpeSlat  reverfio^  ^Il^Y^^ 
1     admittaittur.\  word»*he 

Jv/r  mppgfmt  •fttntmi  in  tail,  makiDg  ddaalt,  &c.  bat  heen  adwdtttd^  fed  non  eft  lex,  qaU  nullus 
eft  lutfcs  mcatii«    %  loft.  345. 

(a.  If  an  infrnt  U«/ts/$r  li/*,  and  after  the  leflee  is  impleaded,  &•  ?•  •^ 

p  ^  lhc  *^'  ^^ 


fo  it  Uof  a  the  infiint  flull  he  raceived  upon  default  of  Ac  lefle^  Aough  lie. 
leafe  by  Affirms  the  eftate  of  the  leflee,  which  was  voidable  before*  24  £.  }• 
fclT—    »3-  Adjudged.    28  E.  3.  98.  Adjudged.] 

S^  ia  mjj^fiagainjt  itiron  andfrwu  ^nd  om  iKfamt,  the  mfi/e  tivu  aw^rM  hy  thtir  idkmlt%  which  f^ 
maimed  £j  dtfault  of  juror i\  and  now  the  fewu  came,  aud  framed  to  b€  received^  which  was  greatly 
debated ;  but  after  jht  madt  drfamlt^  and  the  imfamt  vuu  rtceived  Co  plead,  by  award.    Sbutre  if 
thia  waa  fy  teafm  If  hit  agt\  foi  it  Vfat  afitr  the  ajifi  awardedt  vthi^h  is  a  Jtidgmtfrt,  and  M  wn» 
urill  be  received,  ought  to  come  before  juJgmeiU*    Br.  Refccipi,  pi.  ia6.  ciiei  89  AS*  06. 

S.P.  For  he  [3.  If  the  IJfii  for  lift  §f  the  king  makes  default^  the  kini;  in 
Sme  te?*  rcverfioii  (hall  not  be  received ;  becaufe  if  he  (hall  be  received  the 
Bant,  nor  be  Writ  (hall  abate,  inafnouch  as  the  fuit  is  not  given  againft  bim^  but 
in  loco  le-    by  petition.     25  E.  3.  48.  Adjudged  per  Curiam.] 

Inii.  346.  cites  S.  C.  ft  4  £.  3.  38. 

Scot  V.  Ta.  4*  S.  brought  zformtdpn  againft  A.  who  nude  default  afier  di^' 
gel  s.  c.  fault ;  ahd  now  came  B.  and  furmifed  to  the  Court,  that  C  was 
pi?  iVu*  ftiki  of  the  land  in  demand,  and  gave  the  lame  to  jt.  in  tail^  the 
Adjudged  remainder  to  the  faid  B.  in  fee^  and  prayed  to  be  received  \  and 
that  B.  (h«n  afterwards  the  court,  upon  advice,  oufted  him  of  the  receit.  4  Le. 
ceted^for  51-  P>-  134-  Mich.  31  Eliz.  in  C.  B.     Scot's  cafe. 

the  efiate  tail  ia  elbtc  of  inheritance,  and  perdurable  by  the  intention  of  the  law,  whereat  rtfcetpt 
waa  granted  and  inunded  by  the  ftatutea  for  fuch  ta  had  eftatet  depending  upon  particular  eftaiea 
for  life,  tenants  by  the  curtcfyi  after  pofli^ility,ftc  which  determined  by  death  of  the  tcDuni,  and 
aot  for  any  (Kheri  Itc* 

(F)    In  what  Anions  Refcdt  (hall  be. 

*^\}^\  [l«  ir?EME  (hall  be  received  upon  default  of  her  baron  in  a 
pT«cipT  *"*         ^     >r«(^/  quod  redlat.     3  H.  6.  29.  J 

quod  redder.    See  Br.  Refeeipt,  pi.  3.  cites  3  H.  6*  to. pi.  9.  cites  ao  H.  6«  to.— *— pi.  so. 

cites  ao  H.  6.  as. pi.  11.  cites  33  H.  6. 6.— ^pl.  la.  cites  33  H.  6.  19.— pi.  13.  cites  35  H. 

6.  31.— .-.p).  xi,  citca40  £.  3.  ta.— *pl.  18.  cites  41  £.  3.  la. pi.  ao.  cites  44  E.  3. 6.^— 

pi.  84.  cites  48  E.  3.  85. pi.  39.  cites  5  H.  5  10. pi.  41.  cites  9  H.  5.  ^. pi.  43.  ciiea  9 

H.  5.  io.-«— >pl  46.  ciies  38  E.  3.  aa. pi.  51.  cites  ai  E.  3.  8.— pi.  52.  cites  at  E.  3.  13.—* 

pi.  54.  cites  ai  f .  3. 45..— »  *pl.  57.  cites  19  H.  6.  ai. pi.  58.  cites  a9U.  6. 46.— ^^pl.68.  cites 

*4  ^  3-  t^.— pi.  107.  cites  a  £.  4.  >6.— — pi.  108.  cites  a  £.  4.  a5. pi.  113.  cites  iS  E. 

4-  >7  —  pl.  114.  cites  19  E.  4.  4. pi.  1 16.  cites  aa  E.  4.  35.^ pi.  i  tS.  cites  14  H.  4. 16.— 

pi.  119.  cites  38  £.  3. 10. pl.  130,  cites  10  H.  6. 24. pl.  133.  cites  Ittn  Derb.  3£i  3.  (bis) 

ibidem, Br.  Faibouri  cites  sa  H.  4.  ai. 

♦f6o] 

s.  p.  Br.         [2.  He  in  rtverRon  (haU  be  received,  imoa  default  of  the  lefleo 

pl.  7«.  cites  ^^  ^^^^  rfmefm.     30  Jh..  3.  7.  b.] 

a4£.3.  31.  Per  Skip. 

^-  ^^\         [3-  In  f «»^  j^ris  chtmaty  femt  (hall  be  received.    3  H.  6.  29.] 

ciit.*  3  M.  6.  28.   Per  Rolf. 

^^*  ^^^:  ^       [4    So  in  a  quern  reddiium  reddit.    Dubitatur.    o  H.  6.  22.1 

ceipt,  pl.  6.         *•  '  ^  J* 

cite  S  C.  as  Krmptoii*s  cafe,  in  which  (he  was  received ;  bat  that  PailiMi  held  the  oontraryi'tmlcft 
the  harw  had  eUdmtdftt  6efore» 

w"m[dL       f  5"  ^^  *"  ^'''^  ofwajte.    3  H.  6.  29O 

dcftultaftcrdefeiilt»///^viif/^i*yw>^of  the  watte  wasswardedyttdryiwM/iWw/s  Mdattiiii 

day 


At7  ame  die  fc»e,  and  prayed  to  he  rcceif  rd ;  fcd  noli  «djttdicaft«r«    Br.  Itcfbeipt,  pi.  4.  chf  3 

H.  6.  »B. But  Br.  Kcfccipi,  pi.  6t.  tlie  fane  was  received  in  writ  of  waQe,  cites  fti  H  6  46. 

In  «w/r  ^gaiwji  ^rwi  andfemt^  tf  the  ^on  maket  %  dtftutlUx  tht  feme  may  he  teeeivfd,  Awdjk 
t^mmai MJry  o^r  wmfk\  qu'id  nota.  Br.  Relceipt,  pi.  1&6.  cites  %1  £.  4.  35.  •■  Co.  LiiU  33 j.  •• 
b.  S.  P. Rcfccipt  lic«  in  wiit  of  tcM^r.    Br.  Wafte,  pi.  %^.  cites  4a  £.  3.  ai^  aa. 

[6.  &  In  4^.    3  H.  6.  28.  !>•]  Br.  Re. 

'  fceipt,pl.4< 

dtcs  $•  C.  that  the  fenc  (hall  not  be  received  where  the  alfire  it  awarded  hy  dcfiuU. In  aflire  in 

pais,  the  baron  made  default,  and  theyrwr  frmyed  to  be  received^  and  the  flaimtlfffr^d  the  tjftft\ 
and  they  were  mdjsurmd  tmio  iamk^  and  there  the  feme  nvat  received;  quod  nota.     Br.  Refceipt^  , 
pi.  185.  cites  19  Air.  5.  • 

In  sfi/e  agaioft  G.  and  his  wife  at  Warwick  before  Dyer  and  Barham  joftjees  of  aili/e,  the  huf* 
band  nude  default.  The  aflife  was  awarded  by  default,  and  the  wife  came  and  prayed  to  be 
received.  The  opinion'of  the  faid  jufticea  was,  that  refceipt  lay  in  that  cafe  as  in  other  cafci  of 
preripe  quod  reddat ;  and  therefore  the  wife  was  received.  And  now  Dyer  in  banco  demanded 
of  his  conap^mtona  the  other  joftices*  if  the  receipt  was  well  granted  s  and  by  Manwood  and 
Moup.fon  joilices  clearly,  the  receipt  lies;  for  although  the  fiatute  doct  not  give  receipt ^  hut  xul>e*€ 
the  UmJ»  i»  JewtMul  are  to  he  hji  hy  fttcb  default  of  the  hufiand..  and  in  an  afliie  the  land  ihall 
not  be  I  ft  '>\  the  d*-tjult  of  the  hulband,  but  the  aflife  (hall  be  taken  by  default  ;_yr/  hecau/e  tbg 
hujhawd  a»d  wfe  hfe  their  challenged  to  the  jury,  hecaufe  the  ajtfe  is  taken  hy  defiailt^  it  feeraed  to 
the  juftices,  and  alfo  to  the  prothonotaries,  that  the  receipt  did  well  lie  in  toia  cafe,  a  Leon.  9. 
pi.  si.     19  EJia.  in  C.  B.    Gregory's  cafe, 

f  7.  &  in  writ  of  entry  in  natun  of  an  ojfife^  the  feme  fliatl  be  ^n  wtryin 
received  upon  default  of  the  baron.     12  R.  2.    Ayd.  122J  aMe'i^'m 

reverftom  may  be  received.   Contra  in  afRfe  \  per  Newton,    fir.  Refceipt,  pi.  1 34.  citel  1 4  H.  6.  aa« 

[8.  In  a  quid  juris  clamat  againft  baron  and  feme^  fiippofi^g  %'*''/*'''' 
thtm  tenants  for  life^  if  they  do  not  claim  ft e^  yet  the  feme  mafl  be  ^^"ain/iha* 
received  upon  default  of  the  baron.     3  H.  6.  29.     Contra  21  £•  rf«!w  ^* 

3.  I.b.]  feme,  Vf ho. 

f  9-  f  *•]  *"  ^^^^  W'^^  clamat  againft  baron  and  feme,  fup-  u^oTwh^h 
poling  them  tenants  for  life,  if  tbey  claim  fee^  and  then  make  de^  thev  were 
faulty  the  feme  Ihall  be  received,  becaufe  otberwife  (he  fhall  lofe  »'  >ff*»«»  «ni 
the  franktenemeot  by  the  default  of  the  baron  for  the  claiming  of  ^J't'"./^"^* 

^     e  T»'^AJ«JJT  ^         faciai  the 

the  fee.     21  £•  3.  i.    Adjudged.]  harcnmade 

defaults  and 
came  theyWrr,  and  prayed  to  be  received,  and  was  received,  by  award,  notvfithfianding  that  na 
land  or  tenement  ht  in  demand t  and  pleaded  in  bar  10  the  moiety,  and  confrfjfd  for  the  other  moiety, 
ready  to  attorn  \  and  because  the  Court  fa'id  that  a  feme  cannot  attorn  in  me  ai>fence  of  her  baron» 
•ar  is  her  attorameot  of  cfled  wiihout  the  baron;  therefore  diftreis  ad  attornand.  was- awarded 
againft  the  baron  and  feme.    Br.  Refceipt,  pL  49.  cites  at  E.  3.  1. 

[10.  In  writ  of  error  brought  by  lejfie  for  life^  upon  recovery  [    61    T 
had  againft  him  Upon  his  default,  he  in  reveriion  (hall  be  received.  •  Br.  Re- 
•  21  Afll  pi.  17.  adjudged.     21  E.  3.  46*  62  ]  fc^'!»'»  P^ 

S.  C<— In  writ  of  error,  he  in  reverfion  (hall  be  received.     Per  Rolf,  anno  ft  £•  3>  a.  ad  quo4 
lefpoodiu    Br.  Refceipt,  pi.  5^.  cites  B  H.  6.  a. 


fil.  In  a  writ  of  error  to  reverfe  a  common  recovery^  the  feme  ' 
flttb  be  received  upon  default  of  the  baron,  Jbe  being  tertenant 
of  the  land  with  her  baron^  becaufe  (he  is  to  lofe  the  hind,  if  the 
common  recovery  be  reverfed.  Tr.  11  Car«  B.  R.  between  the 
Earl  of  Oxford  and  Mufchamp)  and  his  feme,  this  was  a  doubt^ 
ind  debated.] 

fia.  In  ajMf^  be  in  reverRon  (hall  not  be  received  ;  for  none 

F  4  (halt 


€b  EedceCpt 

•  Br.  Re.    {hall  be  received  in  (fait  writ  but  he  who  is  part*  to  tht  writ, 
te.S     M  E.  3.  10.  b.  •  22  A£  pL  27.] 

i>  C«— Ibid,  in  pK  yi*— ^S.  P.  Per  Netwon^   fir.  Refceipt,  pL  114.  citei  14  H.  iS.  it» 


[1 

derai 


[13.  But  if  an  it^  he  brought  again/I  Uffie  for  life^  and  him  in 
TiVifjion^  he  in  reverfion  {haU  be  received  upon  defiiult  of  Ae 
lefiee,  becaufe  he  is  named  in  tho  writ^  2a  AK  27.  22  E.  3* 
10.  b.  admitted.  28  AlH  22.  Per  Curiam;  for  diis  is  mt 
againft  tbefuppofal  of  tho  writ.'] 

14.  In  writ  of  nufnoj  he  in  reverfion  (ball  be  received  upon 
lult  of  the  leflee.  30  E.  3,  7.  b.] 
•  Br.  Re.  [15.  [J^]  in  a  writ  of  mefne  agatnft  baron  and  fenuy  the  feme 
ft!  cilc*^  fhall  be  received  upon  default  of  £e  baron,  becaufe  ihe  is  to  have 
8.  C.  Per  a  perpetuitv  charged,  and  to  be  forejudged.  4  H.  4*  pi.  20. 
itiE""       ^^  ^*  ^"  ^      Curia.    30  E.  3.  7.  b.    ♦  24  E.  3.  31.] 

pi.  56.  citci  4  H.  5.   Fuzh.  Refceipt,  157. 

[16.  jS«/  if  in  this  writ,  /A^  baron  and  feme  plead  to  iffue  not 

diftrained  in  their  default^  the  feme  (hall  not  be  received,  becaufe 

by  the  ifliie  the  acquittance  is  acknowledged,  and  the  inqueft  is 

to  be  taken  only  in  right  of  damages.    30  E.  3.  28.  b.  adjudged.] 

/  [17.  But  in  writ  of  mefne  againft  the  baron  and  feme,  if  they 

diny  the  feigniory^  and  after  make  defaulty  the  (eme  (hall  be  re* 

ceived ;  for  now  (he  is  to  have  a  perpetuity  charged,    30.  £• 

3.  29.  b.] 

Br.  Re- .         [  1 8.  In  a  quare  impedit  againft  baron  and  feme^  the  feme  (ball 

7T  cU«  *    be  received  upon  default  of  the  baron  j  for  this  favours  of  tb* 

S.  C.  Per    realty^  and  the  inheritance  is  to  be  recovered  by  it.    24  E.  3*  31*] 

Skip. 

S.  P.    Br.  Refceipt,  pi.  64.  cites  ••  H.  6.  3B.    Per  Port.  S.  P.   Br.  Refceipt,  pi.  itt.  eitea 

82  H.  6.  30.    Per  Port.  So  in  al&fe  of  dmrreiu  prefentmettt  sgaM  harm  tmd  ftmt^  i\i6fim9 

wa*  received  by  default  of  the  baron,  notwitbtUndin^  that  advowlon  U  not  properly  Und  or 
tcocment.    fir.  Refceipt,  pi.  6a.  cites  Trin.  11  £.  3. 

Br.  Re.  [ig,  J^So]  in  a  Writ  of  right  of  ward  againft  baron  andfeme^ 

7T  chcs  *^  *^™®  ^^^  ^^  received  upon  default  of  the  baron  |  for  this 
s.  c.  Per  a£lion  (avours  of  the  realty.    Dub.  24  E.  3.  31.] 

Ski  p.  which 

Scion  denied.  ■  Im  tvrk  of  right  againjt  taron  andfeme^  they  mfpeMTtd  tmdjohted  the  mlft^  Sec 
and  after  the  iaron  wutde  defttulty  and  the  feme  was  received  ;  quod  oota.  fir.  Refceipt,  pi.  ts7. 
cites  44  E.  3.— —.—fir.  Droit,  pi.  4.  cites  44  £.  3.  84.  S.  C. 

Br.  Re-  [20.  In  2  fcire  facias  againft  baron  and  feme  to  have  executi$m 

JV-aliil.c.  ^f  ^^^'^"^i^^  recovered  in  an  ame  againft  them^  die  feme  (hdl  be  re- 
The  fcire  ceived  upon  default  of  the  C«u-on,  though  no  firanktenement  is  to 
facias  was    fee  rccovered  thereby.    24  E.  3.  3.    Chiaere.1 

fued  againft  '  •»    ^        -^  j 

the  recoverors,  and  upon  their  being  returned  dead,  another  fcire  faciu  iflued  (  the  heir,  tad  tbt 

tei tenants,  and  the  baron  and  femey  v/ere  n'orned  at  tertenantf^\  and  upon  default  of  the  baron  the 

f  feme  was  received  by  award,  to  prevent  execution  of  a  chattel. In  feiie  facias  againii  baroa 

and  feme,  the  feme  was  received  in  default  of  the  baron,    fir.  Refceipt,  pi.  19.  cites  4t  £.  3.  a.- 
In  fcire  faciais  if  the  tenant  makes  default  after  dffault^  he  in  reverfiom  ihall  be  received ;  for  bera 
the  land  i*  to  he  loft  as  well  at  ufon  defatat  after  defattU  /«  petcife  quod  nddaU     fir.  Refeaptf 
pl.  taS.  citcj  45  £•  3. 16. 

Rclceipt» 


L,1/Il|>h^ 


ei 


1UMp*>  fe.  flAltlic grtntfed m •filn/seloi,  aotwidiftaBaifig  tbe wovat («tlwr folem^ci «r 
%ouit  nenOOBcd  b  ftatutc  W.  «.  cap.  45.}  For  foleraniutes  CurUs  are  properly  delayit  in  refpeft 
of  the  judicial  proceedings  of  Courti  and  tbofe  word*  extend  not  to  toe  right  of  cbc  party  to  be 
reoeivea,  &c«    •  loft.  470. 

r^i.  If  it  he  fhtml  by  9ffici^  that  7*  ttfas  tnffi  rf  ciftmn  land^  r-A-i 
«M  hecemi  indebted  to  the  kingy  and  that  A.  is  nmv  timmt^  and  *  1^01.4^8. 
upon  this  a  fare  facias  ijfuis  againft  A.  who  makes  Achxit^  b^rC^ 
though  A.  be  but  leflee  for  life,  yet  he  in  *  tiverfUn  ihall  not  be  kI^  pL 
feccived)  becaufe  n»  franktimnunt  is  in  demand^  but  the  land  is  losTcitfii 
to  remain  in  the  hands  of  the  king  but  for  a  time.    50  Afll  5.  ^'  ^ 
adjudged.] 

22.  In  attaint  one  was  received  to  defend  his  right.    Br.  Br.  Re« 
Refceit,  pi.  88.  cites  14  Aff.  2.  &«pt.  pU 

40  Aff.  W9m 

23.  Entry  in  qwd  ttmns  non  habet  ingnjfitm  mfi  per  M.  the 
tenants  made  default  after  default^  and  he  in  reverfion  prajed  to 
be  received,  and  was  received.  Br.  Refceit,  pi.  70.  cites  24 
E.  3. 18. 

24.  In  cut  in  vita^  it  was  agreed  that  if  tenant  in  tail  after 
poffibilitv  of  iflue  extind  makes  default  after  default,  he  in  re« 
vcrfion  mall  be  received.     Br.  Refceit,  pi.  47.  cites  38  £.  3.  22* 

25.  In  mortdanceftery  the  tenant  made  defiiult,  and  one  came  Br.  Re* 
and  praved  to  be  received  by  reverfion,  and  was  received  by  award.  ^P^*  P^ 
Br.  Relceit,  pi.  12.  cites  45  £.  3.  24.  it'^jt. 

26.  In  writ  ef  efcbeat^  if  die  tenant  vouches  the  baron  and  feme^ 
smd  the  voucher  is  accepted^  and  the  baron  makes  default^  the  feme 
iliall  be  received  \  for  this  is  in  open  mifchief  of  the  ftatute.  Per 
Wiching.     Br.  Refceit,  pi.  25.  cites  48  E.  3.  29. 

27.  Refceit  may  be  in  formedou.    Br.  Kefceit,  pi.  5.  cites  See  $.  ?• 

3  H-  6. 41.  I^^J;^ 

38.  dtea  It  H.  4.  41.— pi.  40.  cites  5  H.  5. 13.        p?<  4$.  cltca  9  H.  5.  4.— ..jp].  44.  cites 
9  H.  5.  10. pi.  50.  cites  21  E.  3.  4. pi.  60.  citet  ai  H.  6.  13-— pi.  69.  cites  14  E.  3. 

sa. ^'  78-  «'«  *4  ^'  3-  3a«— — P*«  75-  "*«  9  E.  4.  30.— pi.  1x9.  ciict  18  £•  4. 15.—— 

pU  129.  cites  30  H.  6.  t6. 

28.  In  writ  of  defceitj  he  in  reverfion  (hall  be  received.  Per 
Roif^  anno  8  £.  3.  2.  ad  quod  nemo  refpondit.  Br.  Refcei^ 
pi.  55«  cites  8  H.  6.  2. 

29.  In  writ  of  entry  fur  difeijin^  againfl:  baron  and  fisme,  the 
baron  made  demult,  and  the  feme  was  received*  Br.  Refcei^ 
pi.  y.  cites  9  H.  6.  26. 

30.  In  writ  of  aiel  againft  baron  and  feme,  die  feme  tras  re- 
ceived in  de&ult  of  the  baron.  Bn  Refcei^  pi.  62.  cites  21 
H.  6.  jS. 

31.  in  dower  againft  baron  and  feme,  the  feme  was  received  in  Br.  Rc« 
defittiltdrthe  baron.    Br.  Relceipt,  pi.  63.  cites  %2  H.  6.  x.  et^i^ 

■tH.6.5t. 

32.  Recek  may  be  in  cejavit.    Br.  Refceit,  pL  14.  cites  33  s.  p.  Br. 

H.  6.  33.  Refceipi, 

^*  pi.  17.  citet 

40  E«  3*  S7.««  pL  S3,  cites  48  £•  3. 13. 

33.  In 


^^3  jRcIUIpt^ 


upon  default,  or  reddition  of  the  tenant,  and  not  of  the  vouchee  % 
and  this  h«  held  for  law^  and  fo  it  has  been  held  before  this  time  i 
quod  acta.    fir.  Refceit^  pL.  67.  cites  14  H,  8.  4. 

*  (G)    In  what  Cafes  Rcccit  fliall  he  k  the  Alihn^ 

[i.  1 F  bar$n  and  feme  vouchees  enter  into  the  warranty j  and  mak& 

L   defauh^  the  feme  may  be  received,  though  the  writ  be  not 

brought  againft  the  b;uron  and  feme.     12  H.  6.  6.  b.     18  £» 

3.  38.    38  E.  J.  9.  b..  adjudged.] 

tard  [2.  In  a  writ  of  entry  of  a  rent  agasnjl  haron-ani  fenuy  though 

Hyu^dif-  jret  upon  de&ult  of  me  baron,  (he  (hall  be  received,  though  the 
/etfiKfif  bis  land  be  not  in  demand,  but  only  a  rent  out  of  the  land;  becaufe 
^"ihT/!^'  otherwife  Ihe  Ihall  hold  the  land  charged  with  rent,    li  E.  4.  53.. 

mmt  madt     adjudged.] 

mfier  dtfawHt^  and  he  in  ttvtrfim  ctme  9md  fsld.  That  be  leafed  the  land  U  the  teMmt  fir  tijbf  and 
praijrcd  10  be  received*  and  ntnu  received  of  the  land  Vfbere  rent  %pas  demanded^  and  not  the  lantl^ 
^iMM  aota  ;  for  be  may  traverfe  the  title.    Br.  Relceipi,  pi.  i  it.  citct  to  £.  4.  9. 

[3.  In  writ  of  dower  of  a  rent  againft  tenant  for  lifty  who  makes 
default  after  denult,  he  m  reverfion  of  the  land  (hall  be  received^ 
though  the  land  is  not  in  demand  but  a  rent  out  of  it.  19  £• }» 
Refceit,  14.] 

4.  It  was  faid.  That  it  is  adiudged  P.  13.  E..  3.    That  if  rent- 
be  demanded  againft  tenant  for  life  of  the  land^  he  in  reverfan  of 
the  land  Jhall  he  received^  though  the  land  is  not  tobe  loft\  for  it  i& 
to  be  charged,  which  is  fuch  like  mifchief  i  quod  nota,  and  this 
by  equity.    Br.  Refceit,  pi.  123.  cites  19  £.  3.    Fit2tu  Refceitj^ 
14  &  9  E.  4.  40. 


(G.  2)    How.    For  Part.    And  done  upon  Rccelt 

what  tmy  be. 

So  tn  eef-  [i,  T  N  ceffovit  again fi  three^  two  m^  defaub  afhr  defauky  oxA 
^tblXf  *  *^  ^^'^^  appeared,  zrAfaid  That  J.  N.  was  feifed,  and  in^ 
madade-  feoffkd  them^  and  to  the  heirs  of  hirn^  and  prayed  to  be  received  for 
fault  aher  two  parts^  and  was  received  and  tendered  the  arrears  for  the  wboU^ 
i^daube  ^"^  ^^  compelled  to  find  furety  for  two  parts,  and  not  for  th^ 
grand  cafe  thirdy  bccaufc  he  is  party  to  the  writ  for  a  third  part,  and  haa 
waged  their  power  to  render  and  lofe  it,  and  of  thofe  two  parts  he  caanot  go 
fumf^Lt"^'  ^''^ow^  furety,  though  he  is  named  in  the  writ,  quod  nota,  am 
aiid  at  the    the  reafon  aforeiaid.    Br.  Refceit,  pi.  17.  cites  40  £..  3.  *  27. 

day  a  camey 

and  the  third  made  default^  and  therefore  ennty»  AT.  and  prayed  /•  be  received  of  the  third  parO 
biCunfe  be  leaftd  to  the  three  fir  life^  the  reverfin  in  him  i  attd  the  ditnandant  traverfedthe  leafe^ 

but 


IMttift.  6j 


fm^  tf^itk  ke  h  fwehttJ,  ■ad  the  §ther  /»•  vjom  their  Ucm  fir  ike  twe  farte^  tn 
^buedfer  the  %  paru^  and  flood  lor  the  reft.  Br.  Refccipt,  pL  93.  cites  4ft  &.  3.  13. 
tlic  cditioiu  are  (87)  but  I  do  not  obfcrve  fuch  point  there*    But  Ice  40  £.  3.  40.  pi.  ga 


flo* 


2.  In  aff^iy  he  in  nverjion  named  in  the  affile  was  received  fir 
fiint  pliaiMg  witbcut  Jbt%ving  catfe  of  the  feint  pUading^  and  jet 

tte  fLttxtiff  mayjnn  ijfut  with  the  tenant  for  Itfe^  or  wttb  bim  in 
rever/bn.    Br.  Reiceit,  pi.  36.  cites  11  H.  4.  ^. 

3.  He  who  comes  a  latere^  and  is  received^  bts  caufe  Jhall  he  en-' 
ieredi  contra  of  the  feme,  who  is  fatiy  to  tbi  writ.  fir.  Refcei^ 
jL  14.  cites  33  H.  6.  53. 

« 

(H)    Rcceit  bj  bim  in  Reverfim.    At  what  77me  he  [  64  J 

ihall  be  received*  sec(x)(0) 

f  i«  TF  a  iefie  makes  default^  he  in  reverfion  fliall  not  be  received  Br^  R». 
JL  irf^ro  tbe  default  recorded.     1 1  H.  6.  5a.]  feapt».pl- 

5.C.perCiii;« 

O    Tiectxt  by  Femes  Covert.    At  what  Time.      «fW?l\ 

•  . 

£1.  vnnHE  feme  ihall  not  be  received  upon  de&dt  of  the  baron, 
JL    tiU  the  land  Jhall  he  loft  hyfucb  default  if  foe  he  not  re- 
ieiued.    15  E.  4.  10.  b.    Per  Curiam.] 

£2.  In  a  preecipe  quod  reddat  againft  haron  andfeme^  who  plead  Br.Re- 
U  ifliuy  and  at  nifi  prius  both  make  default.     At  the  day  in  die  ^^^ 
bank  the  feme  tbaH  not  be  received ;  becaufe  the  land  is  not  to  s.  cT     ■ 
be  loft  by  this  deiault«but  a  petit  cape  is  to  he  awarded^  and  (b  (be  S.  P.  Aod 
comes  too  foon.    15  £•  4.  xo.  b.    Per  Curiam  adjudged.]  *^  ^ihe^' 

may  be  lectwcd.    Baa  in  fdre  fkclM  mgatnfi  haron  and  feme^  who  pltadeJ  f  ifftU',  and  mi  the 

W«  mtid  aid  net  c^me^  and  0/  the  day  itt  hank  Jhe  frayed  to  he  reeelvedf  and 


mi^  frwe  were  deweandedt 

«M#  rcccnred.  qood  nota.    Br.  Reiceipt,  pi.  3a.  cites  7  H.  4. 13.    Anii  concordat  1^  £.  4*  to* 

mtdnUau^heemM/e  the  lamd  it  to  he  up  hy  this  default.  -    * 

[3.  lSo2  in  a  praecipe  quod  reddat  againft  baron  and  feme,  if 
Aef  make  default  at  tbefummonsy  yet  thc^  feme  (hall  not  be  received* 
7  H.  4.  37.  b.1 

[4m  So  (be  uiall  not  be  received  till  the  day  of  the  grand  cape 
returned.     J  H.  4.  37.  b.] 

£5*  If  hmn  and  feme  are  veuchedy  and  make  default  after  de« 
finut^  before  entry  into  the  warranty^  yet  the  feme  (hall  be  received* 
30  £•  3.  29«  b.] 

[6.  Afliie  againft  haron  and  feme ;  they  pleaded  in  bar^  and  etc* 
iniwUdged  an  oseftir  \  and  the  plaintiff  traverfed  the  bar,  and  after 
die  baron  made  default^  and  Utitfeme  was  received  and  pleaded  tba 
famepUa\  and  the  plaintiff  traverfed  it;  and  the  affife  found  for 
the  plaintiff;  and  that  he  was  feifed  and  diffeifed,  but  that  there 
is  no  difleifor  named  In  the  writ.  Per  Digg,  The  baron  by  his 
|ka  acknoidedges  an  oufier,  and  the  feme  has  maintained  the  (ame 

plea} 
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plea ;  and  fo  difleifor  by  confeflion.  Per  Tank,  The  afliTe  was 
not  taken  upon  the  plea  of  the  baron,  and  whgn  the  femi  was  r#* 
€iivid  tbi  barpn  was  msi  df  courts  and  his  plea  not  of  record  in 
*  prejudice  of  bis  feme,  and  a  feme  covert  cannot  be  (aid  a  diC- 
feifor  by  her  plea^  which  Belknap  agreed.  £t  adjornatur.  Br* 
Affife,  pi.  24.  cites  44  £.  3.  23. 

7*  jlj/ffif  againft  /.  and  K.  bis  feme  and  A,  founded  upon  aj/ifg 
tf  novil  diffiiRn^  in  wbicb  tbey  lojl  \  and  the  baron  and  A.  madi 
&r  6 j  1  difault^  zm  K.  was  nuivid.   or.  Reiceit,  pi.  105.  cites  50  Aff  4* 
Br.  Re-  8    Ai&fe  again/f  baron  and  feme^  and  feveral  otbsrs^  by  an 

^P^P^'  h/anti  the  baron  and  femi  took  the  whole  tenancy^  and  pltaded  a 
S.  C.  But  reltafe  of  the  ancejior  of  the  infant^  bearing  date  in  London^  which 
there  it  u  is  a  foreign  county ;  and  becaufe  die  plaintiff  was  an  infant,  they 
Cud^iniMt  adjourned  the  ai&fe  into  C.  B.  to  try  the  circumftancesi  and  at 
fcfceipt  (he  ^^  day  the  feme  prayed  to  be  received^  beeaufe  the  baron  made  de* 
frayed  to  faulty  and  was  received,  notwitbftanding  that  fome  iaid.  That  they 
"^^•nd^'*  had  no  power  but  to  try  the  deed  or  remainder  of  the  aifife  in  the 
ciraU  floc  I  county,  &c.  and  after  the  receipt  ihe  would  have  ^  made  return,  and 
ttmca        could  not  \  tamen  quaere.    Br*  AfltTe,  pi.  45.  ciles  3  H*  4.  i8« 

qtMere. 

^r.  Rf  o.  Affife  againft  baron  and  feme^  who  pleaded  a  record  in  bar^ 

fc«P«»  pj-     and  had  a  day  to  certify  itj  and  failed  at  the  day,  and  the  fema 
l?c^5o    prayed  to  be  received,  and  was  received*    Br.  Affife,  pi.  48.  citea 

where  the     7  H.  4.  16. 

imrom  and 

Jkmi  fiend  to  the  aflire  hy  haWff^  and  the  jury  renain  for  default  of  jurors,  and  at  the  day  the  bona 
amkes  default^  Utit/emeJimU  C received.    Br.  Affife,  pi.  ato.  cites  17  AIT.  la. 


(K)    Receit  by  him  in  Rcoerfion.    At  what  ^ime. 

[i.  TF  tenant  for Jlfe  makes  default  after  the  ^h  day^  yet  he  ia 

JL  rcverfion  fhall  be  received.     17  E-  3»  3*] 

Se  where         [2.  If  lejfee  for  life  in  a£tion  prays  aid  of  the  reverfioni,  wh§ 

/«rmedoM^   u^„  fummons  makes  default^  and  after  the  lejfee  makes  defauky  he 

^~"  ^  in  reverdon  may  be  ♦  received  thereupon,  notwitbftanding  the  firil 

y^^-J^}  delay ;  for  the  aid  was  but  to  aid  the  tenant,  not  to  plead.   .6  H» 

wtahrougbt  4.  3.  adjudged.] 
mgMtnJt  r#- 

moftl/ffr  term  tfUJe^  vrho  frayed  did  of  Itim  in  reverjiw%  who  j^iud  and  pleaded^  nnd  after  made  dB^ 
fenlty  and  yet  he  hinfelf  came  eSter  and  frayed  to  ke  received  iy  the  rtverfiont  and  was  rccrivcd| 
tnd  To  default  and  apfearanee  oj  one  and  ti>e  feme  ferfom^  Sni  it  tuat  at  divere  day*,    Br..  DcUait§ 
pL  loi.  citea  84  £.  3.  a4. 

.  [3.  If  lejie  for  life  vouches  the  reverjlaner^  who  upon  fummene 
makes  default^  and  at  the  day  of  the  grand  cape  returned  leffee  maket 
defastlt ;  and  if  he  makes  default  upon  the  petit  cate^  the  rever* 
fioner  ftiall  be  received,  notwitbftanding  his  defitult  oefore.    6  H» 

[4.  If  lejfee  for  life  pleads  jointly  with  his  lejfor^  who  makes  de^ 
faulty  being  warned  upon  fcire  faciasy  )et  after,  upon  d^udt  of  tlie 
leflee,  he  flu  Ibe  received.    6  H.  4.  3.  b.  1 

CJ.Ii 


.  *{5«  If  «^ir  aid  graxUi^  iutdjnndir  and  pieaJi/tg  $fhim  in  rt" 
Virjiwy  the  tenant  makes  defiuilt,  he  in  reventon  (hall  be  rsceivecL 
24  £•  3.  23.  adjudged.] 

£6.  But  if  glands  are  given]  to  har9n  anifemi^  and  it  thi  biirs  Bui  titer 
rf  the  iar§n  [if  the  tarnt'}  mates  difaulu  and  fewu  is  raciived  and  ^^^^ 
m/ter  mates  defasJt^  the  baron  now  mall  not  be  received  by  [  roafon  fcn^if  Um 
of]  his  firft  default^  and  there  are  no  moieties.    6  H.  4.  3.  b«]        feme  be  re. 

cctvedt  aod 
after  Mticr  dffiut/t,  mmother  may  eome  and/if,  TbdtJBbf  Jktu  notbing  h  rtvtrfm  tmtfir  ttrm  rfUfit  thf 
trvrr/Sga  /•  £*■(»  and  .^rv  dud^  mmd  pray  to  ht  rtctived^  and  (hall  be  received  i  quod  ooa»  that  at 


loog  as  they  come  htfkrt  judgment^  a»j  %u6o  bos  im  remaiader  er  tevtrfiaa  iamediait^  wmjpmj  ta 
h€  rectived^    Br.  RcliDeipt«  pi.  39.  cites  5  U.  5.  10. 

\^.  Vlejfee  for  life  mates  default  after  default^  and  this  is  re^ 
c$rdidy  he  in  reverlion  fliall  not  be  receivea  after)  becaufe  he  hat 
fiirceafed  his  time ;  for  the  judgment  (hall  have  relation  to  the  de« 
fiuilt.    10  H.  6.  6.    Contra  38  £•  3.  22.  b.    Adjudged.] 

[8.  Vi  judgment  be  to  be  given  again/l  lejfee  upon  t  defaults,  and 
after  it  is  adjourned  till  anBtber  term^  at  this  term  he  in  reverfion 
JihaO  not  be  received ;  for  though  he  comes  before  judgment,  yet 
be  does  not  come  in  due  time  paratus  petenti  refpondere.  9  H. 
6.  37.J 

[9.  In 
hetnates 
at  the  day 

prins ;  *  becau(e  in  this  writ  the  land  is  to  be  loft  upon  procefs  N^wtoo. 
of  petit  cape.     19  H.  6.  2i.  b.    Becaufe  a  petit-  cape  is  to  be  C  ^^  1^ 
awarded.] 

[lO.  And  he  in  reverfion  (hall  be  received  in  all  cafes  at  the  day 
in  bank,  unlefs  in  wafte,  though  he  did  not  proffer  himfelf  at  the 
nifi  prills.     19  H.  6.  2i.  b.] 

fix.  [Sol  ^^  ^^^  ^  received  in  a  fcire  facias  at  the  day  in  Upony;;/-^ 
bank  without  proffer  at  the  nifi  prius,  tbougb  the  land  is  to  be  loft  ^^^^  ^ 
in  tbis  writ  widiout  other  procefi.     19  H.  6.  21.  b.]  ^^^?e. 

ceipt  at  the 
•ill  prioes  lor  there  a  defrolt  after  appeanaee  or  gamiAimeiit  it  peremptory,  and  no  further  procefc 
St  tacfc  to  be  awarded*  Contra  in  pradpe  quod  reddat  t  bat  the  fame  law  in  t£bon  of  wafte  at 
Scire  &das.    Fer  Newton.    Br.  Reicetpt,  pi.  57.  cites  S.  C. 

TemoMi  im  tail  after  fcfiiily  of  iflbe  madf  dtfault  at  the  nifi  priwi  in  fcire faclat  wpaa  ajine,  and 
he  in  rtverfiam  prayco  to  be  iccciTed  in  bank,  and  wot  received^  and  prayed  bit  age,  and  woe 
idnmd  amdjmelged  ffjid/agt.    Ar.  Aefceipt,  pi.  37,  diet  ti  U.  4.  14. 

[la.  ^«/ 1«  wnV  {/'fc;!^^  he  (hall  not  be  received  at  the  day  in 
bank  without  proffer  at  the  nifi  prius.    19  H.  6.  21.  b.] 

£13.  In  aj^e  againft  a,  who  are  feifed  to  them  and  the  heirs  of  S^^A^fi 
one  ^  tbemy  and  after  the  ajffe  is  awarded  for  their  default,  but  3^^  ^iJ. 
Tiwntted  to  take  it  till  another  day^  jet  at  diis  day  he  who  has  the  r.  mJ  7. 
fee  may  be  received.    18  E.  3.  51.    Adjudged.]  tndthelid 

'  •'*'•'  y.tmdide* 

famit^  and  the  Ma  avfordai  mhtjt  bim  h  defamitt  and  T.  votttbed  rrcmrd^  and  bad  day  f  bring 

it  im  fbe  nor/  dajft  nod  tt  <he4lay  tM^r  defamk  \  upon  which  eaau  7.  namted  in  tba  ttiritt  mgaif^ 

tbe  afje  wot  mwardtd,  and  Jbewed  bna  tbe/aid  T.  beid  ^  bim  for  term  of  iife^  tbe  rever* 

bim^  amdjprmytd  f  be  foeiivtdt  mmd  wmt  noctvtd,  maiwitbjtmmdimg  tbe  ajffe  toot  awarded  by 


bit  Mamit,  amd'ibmt  be  fn^edof  tbe  land  wbere  rmt  it  im  demand  i  and  fo  another  thing  in  de- 
Jf.  EcfctipttfL7i.c«a  SiE*a.  S9.  *■  SmT,   Br.  Dc&ahipL  tot.QteitiS.  3.  38. 

[14,  If 
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•  Br,  Rc»  |[X4«  If  the  f/Mir#  ^^  ifiigtiii  where  he  has  attemef  h  the  pled 
feeiptt  pi.  f^f  ejjf^gmd^  uf§H  which  the  demanJant  demurs^  and  jtu^mgni 
ffc!.JL  erreneeus  is  given  againft  him^  fcil.  That  he  take  nothing  bj  hi$ 
^ikfiwehe  writ  whcTC  tkty  ought  to  award  feifin  of  the  famd^  ir^^xr  fvAiVA  the 
STtlM  demandant  brings  writ  of  error  againft  the  reewveror^  wh$  is  onfy 
ttmutt  mmd€  'c^'  f^  'if^  ^^  which  the  judgment  is  reverfedy  he  in  rererfioa 
mtvntgf^  may  be  now  received)  thottgh  the  judgment  ought  to  be,  That  the 
mJ^  demandant  ia  the  firft  a£Uon  Audi  recover  feiUn  of  the  land  ujion 
^de^  the  defaalt  \  becanfe  he  comes  before  judgment j  and  he  could  not 
matdtdrf  be  received  before.    ♦  21  Aff.  pL  17,    21  £•  3.  46.  6:^,    Ad- 

mmeit  ^^^  day  given  in  the  franehifii  and  tkcre  the  ttntmt  cafi  ejfoigtt^  and  the  deaundant  ehal* 
Tai^td  //» ^caujt  be  bad  attorney  in  banlt  vfbo  is  nor  removed^  and  the  Jranebt/t  did  not  atteno  it^ 
by  which  the  demandant  brmgbt  ^mit  of  errwr.  And  the  opinion  ot  the  Conrt  was,  That  //  is 
tmft  and  that  tbev  ougbt  f  aboard  feijn  rf  tbe  land  «r  fetit  cafex  by  wbiofa  cane  N.  and  preyed 
e»  be  received^  nndwas  not  received  tiii  it  wat  adjudged  ij"  it  nvae  error,  or  not  \  and  after  it  tiMvt 
eUjndged  error,  and  be  frayed  again  after  to  be  received,  and  was  received  i  quod  nota,  after  judg" 
ment  ofreverJal\  bnt  be  came  before  judgmtnt  of  tbefnfin  of  tbe  land,  or  amy  olber  award.  And  To 
it  feemt  that  iy  tbe  reverfal  tbe  record  is  become  in  f neb  fligbt  as  if  no  error  bad  been,  and  tben  tbe 
Cutrt  may  proceed  a  r  tbefrfi  court  ought  to  bave  done,  and  io  he  came  now  time  enough,  Br.  Re* 
iceipty  pr.  5^.  citea  si  £.  4-  45« 

[15.  If  there  he  a  default  Z  or  ^  days  hefsre  he  in  reverfion 

frays  to  he  received  \  yet  if  be  comes  before  judgment^  and  any  ad^ 

journment^  he  (hall  be  received,     29  £•  3.  48. 1 

tnfretefpe       [16.  \i  lejfee  for  life  gages  his  law  of  non-JummonSf  and  mates 

mUroddat  Jifault  at  the  dayy  that  he  ought  to  make  jiis  law,  at  which  day  bt 

toitfejfedtbe  ''*  reverjion  prays  to  he  received  by  attorney  by  force  of  tbe  iing*s 

etBion^  and   writ  Commanding  it ;  and  the  Court  re/fs  in  advi foment  3  days^ 

^^ook'd^* f  ^^'^^^^  ^^  ^  ^^^^  *'  variance  between  tbe  writ  and  record^  and 

sdvifment,  ^^  ^*^  third  day  a  good  writ  comes  without  variance^  he  in  re- 

fm^j^^m^  veriion  may  well  b^  received  at  *  this  day  upon  this  writ,  becaufe 

*  Foi.  440.  there  was  not  any  adjournment  before^  though  there  vras  a  de- 
'-r'v-^  fault.    29  E.  3.  48.  J 

•ndatthe  7         O" -r    j 

4ay  be  in  rmferfion  camCf  and  frayed  to  be  received,  and  coold  not,  but  feifin  of  the  land  awarded  \ 
for  the  day  of  advifement  was  the  tBt,  of  the  Court,  fir.  Office  del,  Ac.  pi.  14.  citea  ^  39  H« 
C  t^— r— Br.  Refceiott  pi.  is.  citea  S.  C.  But  per  Danby,  if  be  who  praya  diet,  there,  at 
■aother  day  after,  hit  netr,  if  be  prayii  (hall  be  received  \  for  be  had  no  day  to  pray  before ;  ^nod 
«on  aegatur. 

§[67] 

Br.  Re.  f  17,  /|,  real  aStten^  If  the  tenant  vouches^  and  an  effoign  of  thr 

M*ai5  firvice  of  the  ting  is  call  for  the  voucboij  at  the  return  of  the  fum^ 
iTc.  mons  ad  warrantizandum^  and  after,  he  does  net  bring  hit  warrantj 

4it  the  day^  and  tben  tbe  tenant  is  ejfoigned  ef  fervice  of  the  king^ 
and  after  be  does  not  bring  bis  warrant  at  tbe  day^  the  vouchee  may 
(ay  at  this  day,  that  the  tenant  is  but  tenant  for  life,  the  revetfion 
to  him,  and  he  (ball  be  received ;  for  now  judgment  is  not  to  b€ 
given  upon  his  default,  bat  upon  llie  default  of  the  tenant.  23  AiC 
15.    Adjudged.] 


Sefre^Mat      [18I  Jt  the  day  of  the  petit  ct^  returhidy  if  the  harm  males  i 
^'uld^  /^  ^«r«  AefemeJiaJi  he  recAued.    IX  i.  X  .Ma«  X03.  S.] 

feme,  who  made  defanlt  at  tbe  nififrittt^  and  the  femi  imm  received  Mttbo  A^  effetlt  cafe.    Bti 
Aefceipt^  pi,  19.  citci  ^  £.  3.  a* 

[19.  If 


«7 


[t^  If  harm  mdtiam  matt  idmJt  efiir  i^nb^  ^pon  which 
tmu$  mjtrmngtr^  mttd  fitfs^  That  tie  fam  vms  tnumi  ^  lifr^  #A# 
rmMrfim  im  fuH  him ;  ami  prajs  U  he  rcceiTed,  ami  is  Wieeiwd^ 
amj  ^rr  he  makes  defamh  after  dcfiudt  alio,  the  ieme  fhall  aot  b« 
receiFcd  after,  becaufe  (he  has  fiirceafed  her  time*    2  H.  4.  2.] 

ao.  In  frmcipe  quod  rcddat^  the  t^umi  made  drfauh^  and  came 
he  in  reverfintj  nxAfaid  thai  the  teaaat  heU  in  dewer  the  retferJSem 
t§  hiatf  and  frayed  t$  he  received.  Chdr.  Cud,  Yefterday  the 
tenant  was  demanded,  and  did  not  come,  and  (o  comes  too  late, 
becaufe  he  ftajed  till  the  day  after.  Caund.  laid  No ;  for  he  is 
time  enough,  becaufe  he  comes  hefire  jadgment  given ;  by  which 
be  was  received  \  but  firft  the  tenant  was  anether  tiau  demanded^ 
and  did  mt  crnnei  and  fo  it  appears  that  the  defasdt  was  net  r#« 
€9rded  hefere.    Br.  ReiceipC,  pi,  46,  cites  38  £•  3.  22« 


S«e( 


•  ((H))    [L]    Receipt  by  Feme  Covers.    At  vshM 

uektteM 

f  I.  np  H  E  feme  fliall  net  be  receircd  upon  default  of  the  baron,  {JIJI?^ 
X     unUfs  the  fame  day  that  Jhe  prays  te  he  received^  the  harem  (H)(1)  •«! 
mirht  have  pleaded  if  he  had  C9me  in.    Dubitatur.     %  H.  6.  2a  1    W  b«*os 

KbcliDf«»  the  «!pfaabet  it  here  contkraed  <m  by  the  additioMi  letters  of  (1)  (M}  &c.  which  I«ft 
letters  arc  to  be  oblcrvcd  at  the  letters  referred  to. 

Br.  ReCceipC,  pi.  4.  cites  3  H.  6.  aS.  Per  Martin,  according  to  &0II.  But  fayt,  Vide  3  H.  4.  tii 
The  baron  m^  Je/auli  ai  the  ntfi  priiu  in  praecipe  quod  reddatf  and  the  feme  was  receivid  4$ 
Shed^jiu  iamL 

[2.  If  baron  and  feme  mate  default  in  the  term  in  hanky  the 
fane  fliall  net  be  received  aftery  tbeughfie  cemes  the  fame  term  he^ 
fere  judgment.     3  H.  4.  13.  b.     Contra  18  £.'3.  i.  admitted.] 

[3.  In  adion  of  wafle  againft  baron  and  feme,  if  ^feme  eemes  *  Br.  R«. 
f  ji  open  the  grand  diflrefs^  upon  default  of  the  baron  (he  ihall  be  ^^^^  ^^ 
Kcehrvd.    •  2  H.  4.  2«    7  H.  4.  38.]  S.  c*"— 

apdmfi  hmrm  mmifimt^  «^  Mi  for  term  •flffty  tod  gt  the  turtt  •fettfrniry  ^M/ffr  retmrmed/erve4 
Jbe  emrm  mad*  deftadt^  and  theyWve  came,  and  prayed  to  be  received,  and  im/  o^/ttd  of  the  rt. 


/Mfi  iy  mum-d  alter  food  argument ;  fir  the  award  h  at  a  Judgmemtp  and  ike  party  fimll  tnt  wiakt 
iimtkin^  f  kt  tried  agaite^  whicS  fM#  tried  befmre.    Br.  Refceipt,  pl.  a6.  ciies  2  H.  4.  a, 
Br.  Watte,  pl.  58.  cites  S.  C 


The  feaie  came  is  e^ar  the  writ  r«  im^re  if  tie  VM^/te  wm  avrarded,  and  retmrmd  flrve^$ 
b«K  Boa  adjadicatur :  but  it  was  not  denied,  that  if  Ihe  bad  come  in  before  the  writ  to  inouirt 
of  wafte  awarded,  but  that  (he  (honld  have  been  received.  Br.  Refceipt*  pl.  4.  cites  a  H.  5.  ig.  r 
8oac  hdd,  that  flbc  ougftt  to  have  prayed  it  at  thegraad  diftrefa  rctusncd  t  but  othett  hdd  that  Ikt 
■my  be  S  receivod  now.  Et  adjomatttn  Ideo  qusre.  Ibid,  pl-  35.  cites  7  H.  4.  37.  And  fay% 
IRiBMBVtdBi    7S«<«    fiiiik3a«Uiekaitwaaicq^«cdiBw«ftBM«boiv«i  aad34£.3.    f^^* 


'        [68]S 

[4.  Jfier  the  mfuefi  taken  iu  redijeijh  ttpm  iefauU  ef  the 
heiom  and  ftme,  and  iefere  the  reimn^  the  feme  flull  not  be  re* 
Mifcd.    7  9-4.3<'] 

£5.  J^teaajteJ^gmenthjiittkvk^e^ 

d^X#y,  (he  {me  IhaU  not  be  recciyed.    7HL4«38J 


*Br*  ^  [6*  If  upon  de&ult  of  baron  and  feme  a  Jtnmgir  is  reulvid 
^  clcet  ^'^^5/^  '/  ^^^  rtverfion^  and  after  hi  mahs  default  after  defiiult, 
10.4.37*  the  feme  (hall  not  be  received;  for  ihe  has  furceafed  her  time. 
2  H.  4.  2.  *  7  H.  4.  38.  For  once  the  feme  was  out  of  the 
benefit  of  the  ftatute*  22  £•  3.  44.  adjudged.  J 
In  fj^t  [y,  Jfttr  affife  taken  by  dtfault  of  the  haily  of  baron  and  fornix 

J^'J^    the  feme  (hall  not  be  received.    Contra  i  £•  3.  13.  b.    But 
fane»  the     quacre.] 


fItMkd  t9  tie  ajtfi  hy  bailiffs  and  ih^fimt  came  and  prayed  to  be  received,  and  tMw  received  per 
Abirdi  and  yet  oar/  rfthe  cafe  cftbefiatute.    Br.  Refceipc,  pi.  84.  citea  la  AIL  26. 

•  Br.  Re«  fS.  [&]  after  aiEfe  by  de&ult  againji  baron  and  feme  the  feme 
^P^>-    fludl  not  be  received.   ♦  2  H.  4. 2  b.    3  H.  4.  13.  b.    7  H.  4.  38. 

$.C. 3  H.  6.  29.    30 E.  3.  28,  b.    Contra  i  E.  3.  13.  b.   But  quaere.} 

Ib  ao  amCe       [n.  H$r  aftor  award  thereof  fhall  ihe  be  received.    Contra 

•gainft  tiM  hiilliaiid  and  wife,  if  the  affife  be  enfordei  by  defkulu  and  after  the  baron  maket  default 
before  the  priacfpal  judgmeoi,  the  wife  may  be  received ;  and  y^  in  the  aflife  of  meivel  dijfeijiiu 
n  Inft*  348-'~">i  ^^P*  ^  *•  >■>  Mbtcalf's  Cafe,  cites  at  £.  3.  tit.  Refeeipt,  130.  and  fays  that 
wttk  tbia  aooorda  17  £.  t.  Rciceipt,  173.  and  aa  Aff.  aa.  After  aifiCe  awarded  feme  waa  re- 
ceived.   84  X.  3.  ag-  b. 

^ii^albeit  (he  cornea  not  at  the  time  of  the  default*  yet  if  (he  cornea  iefvre  judgment  JbtJ^l  be 
fwtivedt  andy&  ef  him  m  the  revetfiwe  or  remuunder,    %  loft.  343,  344. 

Br.A(Cre,  [9.  Nor  after  award  thereof  fhaH  (be  be  received.  Contra 
^•^Air  3H.6.8.b.J 

cttoagAfl.*  •*  J 

36^  acooidiogly. 

•lafucb  [xo«  S§  after  award  thereof^  and  it  remains  for  default  of 
^^S^^l  J^^^^^  ^«  ^^*  ^  received.  17  E.  3.  Rcfccipt,  1 73.  adjudged.] 
eeotterday  12  Ait  31.  adjudged  in  mortdanceftor.  Dubitatur,  29  AilT  36. 
the  feme  %%  Afl*.  II.  Qusre.  *  12  E.  3.  Refceipt,  140.  adjudged  in 
•dibo^fend  inortdanceftor.  Contra  24  E.  3.  29.  b.  yet  there  it  was  after- 
ker  right     wards  adjudged,  that  it  lies  for  him  in  reveruon.J 

Vf  award. 

Br.  Refcdpt,  pi.  85.  citea  ta  A(r.  31.  ft  ttio.  Bed.  accordingly.*         ■  S&  in  affifk  agaitif  Urem  mni 


But  Br.  Affife,  pi.  809.  fays,  That  a  feme  cannot  be  received  after  (ych  award  \  for  Aich  award 
la  a  judgment;  citei  3  H.  6. 


^P-  And  [11.  In  afjife^  i(  baron  and  feme  pleads  to  the  afBfe  by  haily ^  and 
Se  micht  ^fi^  '^  remaifufor  default  of  jurors^  and  then  the  baron  snakes  do* 
Bavebcen   faulty  the  feme  iball  be  received.     17  A£  12.] 

f  ecdved  at 

the  day  %fbem  the  b^lif  pleaded  \  mutre  iadei  for  there  U  we  default^  and  alfe  the  fiea  ef  the 

bai!iffiethefteaeftbebarem^^bkbJbecatuMdet^,    Br. RefiBeipt» pL 99. citea S. C 

f**^^-*^      [12.  If  flbit festte  frays  to  be  reeiived  at  mfi  prims  imon  defiuilt  of 
*^'44«;  the  baron,  •  fie  fiallbo  ruoivod  in  bank  i  for  the  Jufticos  of  mfH 
jRaHnm^  ^Wif/  Atftr#  no  powir  to  receive  her.    2  H.  4.  2«    3  H.  4.  i.  bt 
againfthaf  sdiudged.   4  H.  4. 1,  b.    7  H.  4,  38.  b.    19  AC  5*  adjudged.] 

rem  and  feme 

of  a  leafefea  Hfe  made  te  thefemt^  they  were  aS  tffne  nfem  ne  waft  dooct  aod  at  tbenSft  frhe§ 

the  bann  made  default^  and  the  feme  af feared^  emd  jM^  that  the  place  where  the  m^  /# 


Eeftefpt  69* 

mjignei  is  ierJrmtkt€itemeMt^  4nd  prtyed  to  be  received,  &c.  and  waf  received  atid  pUadeJ/tt/frai 
4«n»  MaJ  the  fUSmiJf  rtflltd\  quod  nou  bone  in  waft.     Br.  Refceipe»  pK  6t.  cites  at  U< 

6.  46. Br.  Waft,  pi.  89.  cite*  S.  C. 

Scsrv  fiidaa  apon  fine  againft  iarw  ami  feme  who  made  defitmlt  mt  the  nlfi  priin,  and  the  defoM/t 
neewrded,  and  at  the  dmj  im  hank  came  the /erne,  and  prayed  U  be  received t  and  ^as  received,  ooU 
withftanding  *  that  flic  did  not  tender  to  be  received  at  the  day  in  pais ;  for  the  jufticet  of  nift 
prim  have  no  power  to  receive  her ;  quod  nota.  Br.  Refceipti  pi.  27.  cites  3  H.  4.  13. 
And  yd  a  £.  4.  fol.  to.  Pettt  cafe  uall  be  awarded,  and  then  ihe  (hall  be  received,  and  not 
before ;  but  thia  it  not  the  frncefs  in  fcire faciae,  -In  fuch  cafe  yx^on  Jcire'facieu  at  the  day 

in  bank  the  feme  may  be  received  \  tor  at  thia  day  the  land  is  to  be  loft.  Br,  Rcfcetpt,  pi.  66. 
dtca  15  £.  4.  io« 

[13.  &  if  Jbi  appears  at  the  nifiprius^  though  (he  does  not  pray  S.  P.  Br. 
to  be  received.     14  H.  6.  2.  bj  ^'^Vk^ 

where  at  the  nifi  prios  the  baron  and  feme  made  default t  and  M  the  day  in  tank  the  fime  frayed  ta 
he  received  by  default  of  her  baron,  the  Court  held  that  (he  ftiall  not  be  received  \  for  the  day  in 
hamJkf  and  the  day  of  ni^ prim  are  one  and  the  fame  day^  and  the  feme  cannot  appear,  and  make 
debalt  all  at  one  and  the  fame  day ;  cites  S.  C, 

[14*  S«  it  is  if  the  feme  doa  not  pray  to  be  received  at  the  niji  S-^*  ■'"*« 
pmnsj  nor  apt  ears  there ;  becaufe  the  juftices  of  nifi  prius  have  no  bwfaytthat 
power  to  allow  it  if  (he  had  praved  it.     3  H.  4.  13.  adjudged,  the  fafeft 
7  H.  4.  If.  b.  adjudged  38.  b.    18  E.  3.  16.  b,  adjudeed.    Con-  ^'Y  »  ^ 
Cm  3  H.  4*  2.    41  AfT.  29.    Contra  14  H.  6.  2.  b.    Curia.]        .Sier^e!' 

[15.  Jlfter  the  grand  cape^  or  *  petit  cape  awarded^  the  feme  *S.  P.  at  the 
fluJl  be  received.    3  H.  6.  20. 1  ^^X  °^  «*»« 

•*  '  ^  petit  cape 

fte  (hall  be  received ;  for  then  the  land  is  to  be  loftt  and  not  before.  Br.  Refceipt,  pi.  78.  cites 
S6E.4. 

[16.  If  baron  and  feme  make  default  at  the  grand  cape^  which 
is  recorded^  and  day  given  over  to  be  advifed^  the  feme  Ihiall  not  be 
xeceived  after.     3  FI.  4^,  13.  b*] 

f  17.  So  if  baron  and  feme  make  default  at  the  petit  cape  r/- 
furned^  and  ihe  default  recorded^  and  this  adjourned  for  any  caufe, 
Che  feme  (hall  not  be  received  after.   .30  £•  3.  28.  b.] 

[iS.  The  fame  law^  though  it  be  adjourned  upon  the  ejfoin  of  the 
demandant.     30  E.  3.  28.  b.] 

fig.  IS  ia  affife  againjl  baron  and  feme  all  be  adjourned  into  bank  Br.R». 
f§r  trial  of  a  foreign  plea^  and  baron  makes  default  at  the  day  in  '^^I'^j'J*^* 
bank,  th6  feme  may  be  received.     3  H.  4.  18.  s.c. So  ■ 

in  ajfife 
againfi  harom  and  feme  iwho  pleaded  In  har^  and  the  flaintiff  made  iit/e;  and  upon  this  they  are 
mdjommed  into  banky«r  dijicu/tyt  and  the  Saro»  af feared^  and  after  made  defanli^  and  ihtfeme  tvas 
received.  Sac-  It  feema  that  this  appearance  of  the  baron  and  default  was  not  all  at  one  and  the 
lame  day ;  and  fo  fee  refceipt  noVUfitbJIanding  adjournment  ufon  a  point  certain.  £r.  Kcfceipt^ 
pL  9^  dcea  16  AC  16. 

f  20.  Sp  if  upon  trial  en  pais  they  are  adjourned  to  Weftminjler^ 
die  feme  may  be  received  after.     11  H.  4.  81.] 

r2X.  IS  judgment  be  to  be  given  by  two  default  Sy  and  after  it  is  Br.  Re- 
mdfourned  till  another  term^  the  feme  (hall  not  be  received  this  c"cfs.a-^ 
term  before  judgment ;  becaufe  fhe  did  not  come  parata  petenti  So  wW 
rf/pandere  in  due  time.    9  H.  6.  37.]  ajifefafftt , 

a^ainfi  oa* 
rem  mteJ/ime^  mtd  h  adjourned  for  dtfjicHlty,  there  at  the  day  the  feme  (haU  not  be  received ;  tjfft 
it  ia  afJKr  verdift ;  lor  there  is  no  mc/He  time  between  vtrdiQ  and  judgment,     Br.  Refceipt,  pl«  71. 
cHcn  24  £.  3.  §9.  per  Wiiby, 
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«  Br.  Re.         [22.  In  ajjifi  againft  baron  and  feme,  if  th^  pUad  a  ncord^  and . 
33' atci      '^'^  tbintf  at  tbt  day,  yet  the  feme  may  be  received*    *  7  H. 
s.  c. —    4*  16.  b.    10  H.  4*  9*] 

Br.  Parlia- 

meoti  pi.  9.  citet  S.  C— — S.  C.    Br.  RcTceiptt  pi.  71.  cite<  94  £  .3. 29.  pet  Wilby.— — See  pL  36* 

[23.  In  aJJifi  againft  baron  and  feme,  if  the  partus  dtmur  in 
law  upon  fpicial  matttr  between  tbem^  upon  which  they  are  ad" 
journed  in  banij  and  there  the  ajife  is  awarded  to  be  takm  in  pais ; 
upon  the  refummons  futd  before  thi  juftices  of  the  ajjife^  the  feme 
(hall  be  received,  upon  default  of  the  baron,  though  tne  affiie  was 
[    70    3  awarded  before  upon  the  demurrer.     30  AIT.  47.  adjudged,  and 

•    before  other  juftices*  ] 
Br.  Re-  [24.  In  ajfife  againft  baron  and  feme,  if  they  plead  a  releafe 

^"'cutts'c  ^^''^ '"  a  foreign  county,  upon  which  the  affifc  is  adjourned  in  banco^ 
Brooke  fays  ^^  ^^  barou  and  feme  make  default  at  the  nijiprius^  and  day  in 
the  reafon  bank,  by  which  the  afTife  is  awarded  and  remanded  to  take  in  pais^ 
ihtrwhat^*  ^^d  a  re-attaehment  fuedy  the  fepie  may  be  received  in  pais  at  the 
waainbank  day )  becaufe  the  award  of  the  bank  was  only  to  be  remanded,  and 
waa  not  in  pais  this  ought  to  be  awarded  by  defiiult  and  the  feme  is  come 
r^ilTg     before  this  award.    22  Aff.  ii.] 

the  aflife,  hut  a  remanding  of  the  al&fe  into  paia ;  for  otherwife  it  (hall  be  in  vain  for  the  plaintiff  to 
pray  the  aflife  into  ptii  again;  for  it  appeara  elfe where  that  afttr  awarding  the  ajjifc  tbt  refceipt 
dots  not  lit, 

[25*  In,  a  writ  of  mefne  againft  baron  and  feme,  who  plead  not 
dijlrained  in  their  default^  if  they  make  default  at  the  nijiprius^  by 
which 'the  inque/i  is  ta^hn  by  defayltj  and  the  feme  does  not  appear^ 
nor  pray  to  be  received  there^  me  fhall  not  be  received  at  the  day 
in  bank  ;  for  now  the  judgment  is  to  be  given  upon  the  verdi6^y 
and  not  upon  the  default.     30  £•  31.  28*  b.  adjudged. ) 

•  Br.  Re-  [26.  So  in  zStioTi  of  wo/le  againft  baron  and  feme  after  the  wajle 
fccipt,  pi.  fQ^f^d  before  the  Iheriff.  and  returned  in  bank  the  feme  (hall  not  be 
But  where  received,  to  avoid  contrary  verdicts.  2  H.  4.  2.  Adjudged. 
baron  and  •  7  H.  4.  2.  Dubitatur.  3  H.  6.  28.  b.  Contra  3  H.  4.  13.  b, 
^iZ'T'    7  H.  4-  37-  b.    Contra  30  E.  3.  29.  b.] 

^uafie  pltaded  no  ^vajte  done,  and  at  tbt  nifi  prlux  made  default,  and  the  jury  taken  by  tbeir  dtfauh^ 
and  found  for  tbt  piaintiff^  yet  at  tbt  day  in  bankf  tbeftmt  v/as  rtctivtd.  Br,  Rerceipt,  pi.  63. 
citea  so  £.  3. 

So  in  tua^e  againjf  baron  and  femt^  %urit  of  enquiry  ofwafit  ntfas  atvardtd  by  tbtir  default^  and 
the  wafte  found  for  tbt  plaintiff ^  and  at  the  day  in  bank  tbe  feme  waa  received.  Bt*  Refccipt^ 
pi.  63.  cites  p.  7.  it  H.  3a  £.  3. 

But  in  adion  of  ^afie  againft  H.  and  his  wife ;  after  iflue  joined,  the  partiea  appeared,  and  the 
plaintiff  had  a  verdt£l.  At  tbe  day  in  bank  the  Court  was  moved  tbat  the  v/ife  migbt  be  receivtd% 
but  it  waa  rejedcd  aa  a  ftrange  motion,     tiob.  a  77.  pi.  203.    Trin.  14  Jac    BcU  v.  Hartley, 

r**-'^***n  [27.  In  aftion  of  wafie  againft  baron  and  feme,  and  no  wqfte 
•Fol.44«..  jQj^g  pleaded^  *  the  feme  fliall  be  received  after  the  inquejl  taken^ 
^-"'^'—^  and  before  judgment.     22  Aff.  11.    28  E.  3.  91.    Adjudged.] 

[2^.  In  an  action  againft  baron  and  feme,  if  trofejjion  be  alleged 

•  The  word  I »  the  demandant,  and  it  is  certified  by  the  ordinary.  That  *  he  is 
in  Roll  is     not  profej/id,  and  at  tbe  day  of  the  certificate  tbe  baron  makes  rf/- 

fhlrbilt  u  *  A«^^  ^^^  f^^^  ^^^  ^^  received,  21  E.  3  39.  For  the  affifc  is 
il^ouid  be     to  be  awstrded  of  the  feifin  and  difTeifm,  and  not  in  right  pf  d^ 

(el)  which  U  .  IXiageS 


mages  01^.     (But  quaere  ceo.)     ai  E.  3.  39,  59.  b.     t  ^i  Aff  (ftO^'*- 
pL  20.    Contra  41  Afll  per  Curiam  upon  certificate  of  baftardy.  J    ^^l^f' 

«od  fo  is  Br.  RcCceipC,  53.  which  cites  »i  £.  3.  38.  and  fo  alfo  is  the  yesr-book  of  ai  £.  3.  38.  b. 
39.  pi'  38.  fo  that  it  is  here  mifprimed. 

f  Br.  Refeeipr,  pi.  94.'cites  S.  C.  and  there  per  Thorpe  the  feme  cannot  be  received  ;  for  the 

judgment  ittm  to  it  givtm  hy  dtfaidt^but  upon  the  ctTtiJi<aU\  but  per  Stouf.  the  aHifc  Oirfll  be 

awarded  opon  \\\^fe\finnnidijfe\finy  fo  (he  (hall  be  received  ;  but  by  the  reporter  the  alBfe  Ihall  be 

•warded  in  right  cftUmnget^  becaufe  their  fita  is  found  ag^infi  them  by  recfd^  qu4trt  of  the  re/ccipt^ 

and  fee  the  flaiutc* 

[29.  In  affift  bjr  A.  againft  baron  and  feme,  who  pledd  that  J.  Br.  Re. 
was  fa  fid  in  fii^  and  died  y  and  that  thefsmi  is  his  heir,  and  the  ^"*P'».P*« 
plaintiff' A.  claims  as  heir  to  J.  where  he  is  a  bajlard,  and  ijfue  s.^c.*^*For 
whither  haftard  9r  noty  &c»     And  upon  this  //  is  certified  by  the  y^^^^  iiHi^ 
ordinary ^  That  hi  is  a  mulier  and  not  bayard,  and  then  the  baron  "  JJ^ft^f^e 
makes  default^  and  the  feme  prays  to  be  received,  and  becaufe  the  defendant 
ordinary  did  not  return  the  writ  with  the  certificate,  it  was  ad*  by  jury  or 
judged  as  no  certificate,  and  fo  the  feme  received.     41  Aff.  29.  ihc^fc"^^' 
Adjudged.     But  there  (kid.  That  *  if  the  writ  had  been  returned  cannot  be 
widi  the  certificate,  the  plaintiff  ought  to  have  had  feifin  of  the  received, 
land,  and  the  feme  not  received.]  "^^^x^'f^ 

ccnti  refpondere,  9nd  (he  cannot  anfwer  after  i(rue  tried|  or  certificate,  quod  nota. 

f  30.  In  aSfion  againjt  baron  and  ftme  and  a  xd  ferfon,  if  they  ^r.  Re. 
M  wage  their  law  of  non-fummons,  and  at  the  day  which  they   "'ci'es'* 
have  to  make  their  law,  the  baron  and  the  other  make  default,  the  t.  c.   For 
feme,  notwitbftanding  the  joint  wager  of  law  with  the  3d  perfon,  i^"  wager 
may  take  upon  her  the  intire  tenancy,  and  be  received  of  the  ?  a^cletoi 

whole,     ai  £.  3.  13.  j  the  baron, 

and  not  of  the  feme* 

f3i.  At  a  petit  cape  returned  againft  baron  and  feme,  if  the  Br.  Re- 
taron  cafts  an  ejfoin  of  fervice  of  the  king,  where  he  has  an  at-  ^f^l^^lfl 

•  •*',      .^   •'       /»•.•'.      I  11        J  I    •         •      J 07.  cues 

torney  tn  court  who  ss  not  ejfotned,  though  he  does  not  bring  m  s.  c. 
his  warrant  of  ejfoin  at  the  day  given  to  him ;  and  though  Aefme 
does  npt  offer  her/elf  to  be  received  at  the  cafling  of  the  effoin,  yet 
Ihe  may  be  received  at  the  day  given  for  bringing  in  of  the  war- 
rant; becaufe  (he  could  not  be  received  before,  the  baron  not  having 
made  any  defiiult,  nor  the  land  to  be  loft  then.     2  £.  4.  16.] 

( 32.  At  the  petit  cape  returned,  if  the  baron  cajis  a  common  Br.  Re- 
effoin,  and  the  Court  does  not  adjudge  it,  but  adjourns  it,  and  at  f«:cipt,  pi. 
the  day  the  cflbin  is  quaflied,  or  if  the  baron  dots  not  bring  in  his  s,^c/;'h**  .^ 
warranty  yet  the  feme  (hall  be  received,  though  the  judgment  is  was  held  by 
to  be  given  as  by  default  at  the  time  of  the  effoin  caft,  though,  the  JJP"*^^^" 
feme  did  not  offer  herfelf  at  the  time  of  the  effoin  caft;  becaufe  ^/received. 
(be  comes  before  judgment.    Contra  2  £.  4.  i6.]  But  adds 

«>  qujcre. 

[33.  If  a  writ  be  brought  againji  baron  and  femo  and  a  ^d  At  the 
ftrfen,  and  ttpcn  default  of  baron  and  feme,  procefs  continues  till  fgJ"„a^ho 
the  ^d  comes  and  takes  upon  him  the  tenancy,  and  pleads,  Vc.  fo  baron  and 
that  tbe  bsxvn  and  feme  arc  out  of  court,  yet  if  the  feme  comes  ^""*  ""^^ 

G    2  aft«r>  SopcrwB, 
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thebaroB    aftcf,  (he  (hall  be  received  upon  her  prayer.    12  Aff.  Ii.    ContRt 
mtdtd^^   2  E.  3.  41.  b.    For  the  moiety  of  the  3d  perfon.] 

fault,  and  (he  took  the  imire  tenancy,  and  prayed'  to  be  received.    Theloall't  Dig.  lib.  13.  cap« 
11.  pi.  40. 

[34.  In  affife  againJI  baron  andfeme'^  if  the  plaintiff  imparks  upoH 
their  plea^  and  comes  hacky  and  then  the  baron  makes  default^  the 
feme  may  be  received  before  the  aflife  awarded.  20  AfT.  xO* 
Adjudgea.] 


.  they 

pleaded  upon  default  of  the  baron,  though  the  land  is  not  to  be  loft  upon 
i°'"deer''  *^  ^^"''-     ^5  ^^'  ^4-    Adjudged.] 

and  were  at  iffue ;  and  after  the  baron  made  default,  and  the  feme  would  be  received  at  join- 
tenant  with  .another,  and  was  oulled.  Tbeloall's  Dig.  lib.  13.  cap.  ti.  pi.  14.  citca  it  £.3. 
Refceipt,  139. 

•  Br.  Re-         ['36.  In  ajjiji  agalnft  baron  and  feme,  if  they  plead  a  recovery  in 

iTi**  circa     ^^''>  ^^^  ^^  ^"^  day  fail  of  the  record^  by  which  judgment  is  to  be 

S,  c, given  by  the  Jiatute  againjt  them  as  dijfeifors^  yet  the  feme  may  be 

S.  P.  Br.     received.     *  26  Aff.  35.     Adjudged.     7  H.  4.  16.  b.     10  H. 

pl  87.cUea  ^'  9*  ^.J 

13  AfT.  1.    Brooke  fays,  And  fo  fee  that  (he  is  not  difTeifor  by  failer  of  the  record,  notwithftandiog 

the  ftatuie  of  Wcftmiolier,  2  cap.  25.  Br.  Parliament,  pl.  31.  cites  S.  C. 

^--^^^_r^       [37.  If  in  a  writ  of  error  to  reverfe  a  common  recovery  brought 

•F  -1.443.   again/}  baron  and  feme^  and  the  baron  and  feme  are  returned  terte^ 

^mm^^^^'mJ   nants  o£labis  Trinitatis,  and  then  they  appear^  and  the  plaintiff  ajjigns 

f    72    ]  error Sy  and  after  the  baron  ♦  does  not  put  in  any  plea,  but  makes 

default;  upon  which   the  plaintiff  prays  that  the  errors  be  exa^ 

mined;  but  afterwards  in  Hillary  term  the  feme  comes  in,  and  fays 

that  it  is  her  land,,  and  prays  to  be  received.     Whether  fhe  (hall 

be  received,  inafmuch  as  (ne  comes  before  judgment  dubitatur. 

Tr.  II  Car.  B   R.  between  the  Earl  of  Oxford  and  Mufchampe^ 

this  was  a  point  argued.    Intratur.    Hill.  9  Car.    Rot.  151.] 

38.  /fffife;  if  baron  and  feme  in  tracipe  quod  reddat,  or  the 
like,  alien  pending  the  writ  againji  themy  and  the  feme  prays  to  be 
received  for  default  of  her  baron  after  the  alienation^  and  flie  be 
oufted  of  the  refceipt,  by  reafon  of  the  alienation,  it  was  faid  by 
feveral  juftices,  that  this  was  wrong ;  quod  nota  \  for  (he  may 
plead  in  bar,  and  may  have  aid,  and  may  have  writ  of  error;  and 
in  fuch  a  cafe  before  other  juftices,  the  feme  was  received,  and 
prayed  aid  of  the  kino:,  and  had  it  per  judicium,  notwithftaiiding 
the  alienation.  Br.  Refcipet,  pl.  86.  cites  12  Aff.  46. 
And  it. wax  39.  jfffife  againji  baron  and  feme^  and  a  third  perfon^  the  feme 
^tt^tbe%!l  P^^^ded  by  bailiff  to  the  affife^  and  the  baron  took  the  entire  tenancy^ 
'day  he  ha-  ^bfquc  hoCy  that  thje  feme  any  thing  had^  and  vouched  the  third  perfon 
ron  had       who  Warranted  him^  and  pleaded  record  in  bar^  and  at  the  day^  &c. 

'fltlt  ^I'nd    ^^^^S^^  '^  "^>  ^^^  ^'  ^^^^  ^^y  '*'  *^''^«  ^^^^  default^  and  th«  feme 
the  third      prayed  to  be  received^  and  was  counterpleaded^  becaufe  the  third  had 

being  dif'     warranted  the  land  to  the  barony  and  had  entered  into  the  warrantyy 
Aifir.  had  ^^ 


a 


cndfi  the  harw  out  of  court :  ct  uch  allocatur  \  for  in  afjpft  hi  has  pit«dnirf 
akwajs  day  in  court ;  Jo  that  the  feme  had  been  received^  if  the  record  ^^i^{,flf 
had  not  been  brought  in  by  the  third,  but  now  there  is  no  necej/ity^for  aulmJi^ 
the  plaintiff JbaU  be  barred.    Br.  Refccipt,  pi.  9 1,  cites  16  Aif,  13.  «hat/^/> 

Jhall  bt  m. 
mtr  9fthe  whole  affft.yet  if  ihtfeme  prays  to  be  receivcH,  thejba/i  he  rrceh-ed.     Ibid.>-»-.y^^  in 
afiil    4gaii;ft  baroD  ana  teme,  and  the  thiid,  the  buronfufftrt  the  thirds  xvJifo  bat  Moihing^  ie  take  the 
temma^,  and afier  wmhex  drfiult^  ihefemejhmll be  re€eived\  quod  nou.     Ibid. 

40.  utjfife  againft  the  baron  and  feme^  the  baron  confeffed  that  he 
was  villein  to  fV.  N,  by  which  the  writ  abated^  and  be  brought 
another  writ  againft  the  baron  and  feme y  and  IV.  N.  and  the  baron 
confeffed  hiinfclf  villein  to  another^  and  was  not  received  againft  the 
iim  record,  and  .notwithi^anding  he  tendered  that  nul  tiel  record^ 
by  which  die  fenu  prayed  to  be  received,  and  was  received  ex 
ailenfu:  quxre;  but  ought  not  per  rigorem  juris;  per  Knivet 
and  Shard  ;  for  refceipt  is  to  fave  the  franktenememty  and  the  frank- 
tenement  is  put  in  W.  N.  by  confeilion  of  the  villeinage.  But 
it  feems  to  me,  that  (he  may  be  received ;  for  the  conufance  of  the 
taron  cannot  bfe  the  franktenement  of  the  feme  but  for  life  of  tho 
bufland^  and  if  fbe  luiFeis  recovery  now  in  the  afTife,  (he  (hall  by 
this  be  bound  after  the  death  of  her  hufband  ;  and  fo  it  is  reafon 
that  (he  be  received.  And  per  Stouf.  clearly,  She  (hall  be  re- 
ceived.    Br.  Refceipt,  pi  96.  cites  22  AfT.  12. 

41.  In  pracipe  quod  reddat  the  tenant  made  default  afier  default^ 
and  the  baron  and  feme  prayed  to  be  received,  and  the  demandant 
pleaded  nothing  in  reverjion,^  and  venire  facias  iffued  returnable 
prefently,  and  the  baron  and  feme  were  demanded,  and  the  baron 
made  default,  and  was  effoigned  de  fervicio  regis^  and  tiitfeme  came, 
zi\dfaid  that  the  ejfoign  does  not  lie  in  this  cafe,  and  prayed  to  be  re» 
ceivedy  and  the  ejfoign  was  quajhed,  and  the  feme  received  and  found 

furetj  of  the  ilTues ;  and  the  demandant  pleaded,  nothing  in  rever^ 
fion.  Sec.     And  {o  fee  feme  covert  received  where  her  baron  and  Jho 

were  not  received  before,  but  flood  upon  a  counterplea  of  the  refceipt  \, 

quod  nota.     Br.  Refceipt,  pi.  39.  cites  5  H.  5.  10. 

42.  In  trefpafs,  if  a  feme  file  leafes  to  two  for  life,  and  the  ono 
intermarries  with  the  fcme^  and  they  two  are  impleaded,  and  make 
default  after  default,  yet  the  baron  and  feme  in  right  of  the  feme, 
pall  be  received  and  plead  for  the  feme  \  and  yet  he  was  out  of. 

court  as  to  his  own  intereft  by  the  defaults.     Per  Newton  Ch.  J.  C    73^    3 
quod  nemo  negavit.     Br.  Refceipt,  pi.  59.  cites  21  H.  6.  4 

43.  \ii  formedon,  the  tenant  pleaded  non-tenure,  and  found  for. 
the  demandant.  And  now  the  feme,  after  verdidt^  prayed  to  be 
received  upon  the  feint  plea  of  her  baron,  becaufe  he  had  pleaded 
non-tenure,  where  (he  might  have  traverfed  the  gift  \  and  he 
brought  a  writ  out  of  Chancery  de  atrornat*  recipiendo,  for  the 
feme.  £t  per  Curiam,  it  was  received;  for  a  f  I&  pleading  is  a 
feint  pleading,  and  a  feint  pleading  is  within  the  ftatute.  And 
here  diere  needs  not  any  new  declaration,  becaufe  the  feme  is 
party  to  the  fuit.  Otherwife  it  is,  where  he  in  reverfion  is  not 
party  to  the  fuit,  and  is  received.  Cro.  E.  826*  pU  30.  PaCblu 
41  £Iiz.  in  C.  B.    Grefv^old  v.  Holms. 

G  3  ((1)1 
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•  Seethe 
note  at 


♦((I))  [M]  In  vihzt  CzCcs. it  Iks  again/liheSufpo/al 
{(h))"m  of  the  IVrit. 

next  bcioie. 

[i.  TN  a  practpe  quod  reddat  againft  J,  S,  who  makes  de&ult 
X  after  defeult,  and  he  in  re^erfton  Jhews  for  caufe  of  receipt, 
that  he  leafed  the  land  to  thefaid  J.  S.  and  one  J.  D.  he  fliall  be 
received,  though  it  be  againft  the  fuppofal  of  the  writ ;  for  though 
the  defetidant  will  not  abate  the  writ,  yet  it  is  not  reafonable  that 
this  (hall  oafl:  him  in  reverfion  of  his  refceipt.  30  £.  3.  6.  Ad- 
judged.] 

a.  The  prayor  to  be  received  in  cut  in  vita  cannot  plead  Co  the 
writ^  hyfal/ifying  the  title  of  the  demandant  fuppofed  by  the  writm 
Theolalls  Dig.  Lib.   13.  cap.   11.  pi.  .39.  cites  M.  6  E.  2. 
'  Refceipt,  167. 

3.  In  cejfavit  againji  baron  and  feme^  who  pleaded  open  and  fuffi^ 
dent  to  his  dijirefs,  and  after  the  baron  made  default  at  the  petit 
cape^  and  tfae  feme  Jhewed  caufe^  and  prayed  to  be  received^  inafmucb 
as  Jhe  held  for  term  of  her  life  of  the  leafe  of  A,  And  notwith- 
ftandlng  the  contrariety^  flic  was  received^  and  after  pleaded  the 
fame  plea  to  the  writ\  and  the  demandant  maintained  that  they 

held  of  him  as  the  wiit  fuppofed.     Br.  Refceipt,  pi.  62.  cites 
Trin.  8  E.  3. 

4.  Entry  in  quod  tenentes  non  habet  ingrejfunty  unlefs  by  M. 
The  tenants  fnade  default  after  default^  and  came  he  in  reverfion^ 
and  prayed  to  be  receivedy  viz.  M,  and  his  feme^  fuppoftng  that  they 
leafed  to  the  tenant  for  life  the  reverfion  to  them^  and  were  received, 
notwithftandin?  that  the  entry  of  the  tenant  by  the  writ  is  fuppofed  \ 
and  they  faid  that  M,  and  his  feme  leafed^  which  goes  to  the  writ^ 
and  yet  they  were  received  ;  but  firft  the  demandant  faid  that  the 
tenant  had  nothing  of  the  leafe  of  the  feme  :  et  non  allocatur ;  for  it 
is  dubious  ifhbe  the  leafe  of  a  feme  covert  to  the  lay  gents,  but  it 
js  her  leafe  for  the  time  ^  for  by  the  receipt  of  the  rent  after  the 
death  of  the  hufl>and,  the  leafe  is  affirmed,  and  therefore  no  coun- 
terplea ;  by  which  he  faid  that  the  baron  was  file  ftifedj  abfque  hocy 
that  the  feme  any  thing  had\  and  the  others  e  contra;  and  upon 
this  they  made  attorney :  and  fo  note,  that  upon  ifTue  joined  the 
prayee  to  be  received  may  make  attorney.  Br.  Refceipt,  pi.  70. 
cites  24  E.  3.  18. 

5.  In  fornudon  again((  baron  and  feme^  who  made  default  af^er 

default^  and  came  R.  and  faid  that  the  tenements  are  in  the  vtU  of 

Jj  where  the  youngefl  is  inheritable^  and  that  N.  his  father  was 

feifedy  and  leafed  to  the  baron  and  feme  for  life^  and  died^  and  the  re-- 

verfion  is  dejcended  to  R.  as  youngeft  Jon^  and  prayed  to  be  received* 

Kir  ton  faid  he  ought  not  to  be  received  ;  for  pending  the  writ  the 

faid  R.  has  entered^  and  leafed  to  the  baron  and  feme^  and  one  T. 

r     74   1  fi^  ^jfi^i  andfo  this  reverfion  by  which  he  praySy  i/c*  is  difcontinued  i 

and  becaufe  the  demandant  himfelf  has  brought  his  writ  againft 

them,  and  this  a£t  pending  the  writ  cannot  abate  it,  therefore  the 

demandant 


I 


demandant  (hall  not  contradi£l  his  own  iVrit ;  and  therefore  he 
fluiU  be  received  hy  tbefirft  reverfion  \  and  fo  it  was  awarded,  aiid 
he  vouched  to  warranty.  Br.  Counterplea  de  Refceipt,  pi.  4. 
cites  38  E.  3.  10. 

6.  in  praecipe  quod  reddat^  the  laron  made  default  after  default^  So  to  fay 
and  came  the  feme^  and  prayed  to  be  received  \  and  /aid  that  her  '^\^'J  ^ 
baron  bad  nothing  the  day  ofthejirji  writ  purchafed^  nor  ever  afier ;  ibjd^ 
k  non  allocatur ;  for  this  is  contrary  to  the  refceipt ;  quod  nota,  ^^  ^ifo  it 
by  award.     Br.  Refceipt,  pi.  3.  cites  3  H.  6.  20.  ^^**  *^  ^^^ 


writ  was 


brought  Agatmjt  both  vihen  tbeftmt  wasfoU^  and  they  InitrmmrrUd  fending  the  V/riti  thtC  ihU  U  no 
plei  i  tad  yet  the  plea  ia  true,  bat  the  writ  it  made  good  there.    loid. 


(M.  2)    By  Attorney. 

I.  /^NE  may  be  received  by  attorney  by  a  ftecial  writ  affirm- 
\y  ing  infirmity  I ^zxkA  the  words  of  the  fiatute  are  general. 
2  Inft.  345. 

2.  In  attaint  one  was  received  to  defend  his  righty  and  made  fuch 
warrant  of  attorney,  R.  ff^.  qui  admtffus  ejl  ad  defenfionem  juris  fui 
po.  lo.  fuo  F.  de  Ti  verfusy  CsTr.  de  pLactto  jurat.  24.  Afilitum  ad 
convincend.  12  de  placito  terra.  Br.  Refceipt,  pi.  88.  cites 
14  A/n  2. 

3.  Upon  ijjiie  joined  the  prayce  to  be  received  may  make  at- 
torney.    See  Br.  Refceipt,  pi.  70.  cites  24  E.  3.  18. 

4-  A  man  recovered  damages  in  ajfife^  andfued  thttcof  Jcire  facias 
againfi  W.  F.  the  Jheriff  returned  mortui  funt,  by  which  ifTued 
fcire  facias  to  warn  the  heir  and  terienantSj  and  the  baron  and  feme 
were  warned  as  tertenants^  and  the  baron  made  default^  and  came 
thcftTney  and  prayed  to  be  received,  and  (he  was  received  by  award 
to  prevent  execution  of  a  cbattle  \  quod  nota ;  and  the  feme  brought 
writ  to  receive  attorney  ad  profequend.  admiffionemy  V  defendendum 
ixecutionem.     Br.  Refceipt,  pi.  72.  cites  24  E.  3.  31. 

5.  Affife  againft  baron  and  feme  5  and  feveral  others^  they  were 
adjourned  into  bankj  and  at  the  day  in  bank  the  baron  made  default^ 
and  the  y^m/ prayed  to  be  received,  and  was  received 'y  and  after 
the  refceipt  (he  prayed  to  make  attorney,  and  could  not ;  tamen 
qu£re.     Br.  Refceipt,  pi.  28.  cites  3  H.  4.  18.    ' 

6.  Scire  facias  againft  baron  and  feme^  the  baron  made  defautty  Br.  Brie^^ 
and  the  feme  was  received  by  attorney  by  writ  of  Chancery^  which  Pj-  »o8. 
tejlified  tbatjbe  wasficky  and  pleaded  recovery  by  aftranger  by  elder  ^^'^  '  ^ 
title  upon  nient  dedirey  who  has  fued  execution.     Judgment  of  the 

writy  and  no  plea ;  becaufe  it  is  not  by  aStion  tried.    Br.  Refceipt, 
pi.  31.  cites  7  H.  4.  15* 

7.  Special  writ  came  to  receive  a  feme  by  attomeyy  who  was  enfient^ 
if  the  baron  made  default  at  IS  Mich.  &c.  and  at  thefaid  15  Mieb. 
the  Jheriff' returned  no  writy  by  which  iffued  alias  at  another  day  ; 
zt  vMdti  day  the  baron  made  defauhy  txA^^feme  by  attorney  prayed 
to  be  received  by  the  firft  writy  and  was  oufted  of  the  refcejpt ;  for  . 
the  writ  does  not  warrant  this  day,  but  only  1 5  Mich,  at  which 
day  no  default  was  recorded.    Br.  Kefceipt,  pU  8.  cites  9  H.  6.  37,. 

.  G  4  8.  la 
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8.  In  pracipi  quod  reddat  the  Unant  vouched  tbi  bgrm  andfeme^ 
who  entered^  and  after  made  default^  by  Mfhich  tffiied  tefit  eape^  and 
at  the  day  the  baron  made  default^  and  the  feme  prayed  to  be  received 
fy  attorney  by  writj  which  willedj  quod  per  teftimonium  plurimorum^ 
&c.  Uxor'  tarn  infirmat.  quod  propter  periculum  mortis  defaltam 
fahare  non  potejf^  ut  accepimus ;  *  and  (he  was  received,  notwith- 
flanding  the  king  did  not  teftify  it  but  by  information.  Br.  ReC* 
ceipt,  pi.  58.  cites  19  H.  6.  46. 

g.  Dower  againji  J,  R,  and  M,  his  feme^  they  were  at  ifTue, 
and  at  the  nip  priur  the  baron  made  default^  and  this  recorded  at  the 
day  in  hank  t)£lab.  Mich.  And  at  the  fame  day  the  feme  was  n* 
ceived  by  writ  of  the  king  by  attorney ^  becaufe  Jhe  was  grofsly  enfient. 
Br.  Refceipt,  pi.  63.  cites  22  H.  6.  i. 

10.  Where  the  day  of  the  return  of  the  writ  ofnifiprius  is  Offab. 

Mich,  and  the  writ  of  refceipt  by  attorney  bears  date  after  O^fab* 

Mich,  yet  if  he  comes  before  judgment  he  fhall  be  received.    Br. 

Refceipt,  pi.  63.  cites  22  H.  6.  i. 

Ar.  Ref-  II.  In  iower  it  was  awarded  for  law,  that  where  dfeme prays  t9 

*^r  sT^c  ^'  ^tf  received  by  attorney  by  fpeclal  Writ^  becaufe  Jhe  is  enflent  and  can- 

and  the  de-  ^^t  travail,  if  variance  be  between  the  record  and  the  writ  of  ref- 

mandant      ceipt  (he  fliall  be  oufted  of  the  refceipt,  and  fo  (be  was  \  quod  nota 

(hill  leco-    t,gn^ .  jjy^  j^  Jq^  jjqj  appear  what  variance.    Br.  Variance,  pi.  46. 

.  vuo    ^.^^^  ^^  H.  6.  I. 


vcr 
oou 


12.  In  ceffavit  the  baron  and  feme  tenants  at  the  day  of  the  grand 
cape  returned  tendered  their  law  rf  nonfummons^  and  at  the  day  thg 
attorney  of  the  demandant  was  ejfoignea^  and  the  ejjiignor  demanded 
the  tenants^  and  the  baron  made  default^  and  the  ftme  by  attorney  by 
Jpecia(  writ  for  doubt  of  covin  of  the  baron  prayed  to  be  received  by 
attorn^,  andf  was  received  and  pleaded  immediately.  Br.  Refceipt^ 
pi.  14.  cites  33  H.  6.  53. 

iiotrat((H))  *  ((K^))  [^]  Receipt.     In  what  Adllon. 

\V\  fupra. 

Sec  (A.  fl)    [i.  rir^  HE  words  are,  vel  reddere  voluerity  (^c] 

•  Br.  Ref.  [2.  In  ajpfe  if  the  lejjee  pleads  a  feint  plea  he  in  reverfion  (hall 
ceipt,  pi.  not  be  received  j  becaufe  he  is  not  party  to  the  writ.  22  E.  3.  io« 
2?-u;'o'-b.     •  22  Aff.  pi.  27.] 

feint  pleader  of  tbt  bujhandj  the  wife  (hall  not  be  received  by  the  opinion  of  Prifot;  but  it  it  r«- 
folved  in  S  £.  s.  to  ihe  contrary,  yet  I  hold  the  law  with  Prifot ;  upon  a  nient  dedirty  and  a  nibit 
dicit<t  the  feme  (ball  be  received  within  the  purview  of  this  ftatute.  a  loll.  343.  cites  4  £.  g. 
Refceipt  46. 

!'3.  In  a  writ  of  mefne  again/1  leffee  for  life  of  a  feigniory^  if  he 
I  acknowledge  the  a^ion  of  the  plaintiff,  yet  he  in  reverfion  (hall 
not  be  received,  becaufe  the  judgment  againft  the  tenant  ihall  not 
bind  him.     30  £.  3.  29.] 

4.  A.  and  M.  his  wife  were  tenants  for  life^  remainder  to  f.  S^ 
in  fee^  a  formedon  was  brought  againji  jf.  only^  who  made  de&ult 
after  de&ult ;  whereupon  M.  prayed  to  be  received,  which  was 
denied,  becaufe  this  recovery  does  not  bind  beri  and  it  is  to  no  pur- 

pofe 


vMfe  to  defend  her  right  ip  that  adion,  which  cannot  be  impeached  ' 
here ;  wbereapon  J.  S*  praved  to  be  received,  which  at  firft  the 
OMiit  doubted ;  for  if  the  nrft  demandant  (hould  have  judgment 
to  recover,  y.  S.  might  faUify  fuch  recovery ;  becaufe  bis  eftatt 
didmst  dipind  upon  the  eflate  impUadid^  viz.  a  fole  eftate,  but  upon 
a  joint  eftate  of  A.  &  M.  not  named  in  the  writ.  But  at  laft, 
notwidiftanding  the  laid  exception,  the  refceipt  was  granted.  Le. 
86.  pi.  105.  Mich.  29  &  30  £Iiz.  C.  B.    Keys  v.  Stedd* 

C  7«  ] 
*  ((L))  [O]  At  what  Ttme.  UT^^k^ 


M  fupi 

tiie 


[i.  TN  ajUyi  if  die  tenanty  being  a  lejfee^  pUad^ftinibf  afalje  tUa^  In  ^fjf/e  t] 

X  and  ibey  go  to  ijfue  upon  the  plea,  and  tt  is  found  falfe^  he  J?J!**'-^^ 
in  reveriion  fliaU  not  be  received  after  befort  judgmont.  22  E.  3.  JJe/o/^f 
JO.  b.    22  Aflf.  pi.  27.  adjudged.]  mcejL^ 

im  mfireigm  e§imty,  jvbich  was  dented  and  adjourned  into  hank  to  h  frledt  and  tbenct  Into  tJkeforeigm 


€ommij  iy  m$fi  frims^  and  there  fonnd  againjt  the  tenant^  and  came  a  ftranger  to  the  writf  and  faii% 
fiat  tie  tenant  had  only  for  lifij  the  reverjion  to  himt  and  prayed  to  be  received)  and  waa  oaAed  o£ 
the  rcCceipt  by  award ;  foj  it  it  faid  there,  that  it  waa  never  feen  that  a  ftranger  to  the  writ  ha4 


^ecn  received  in  affife.  Brooke  makes  a  ^u^tre  ifthh  he  the  rea/on,  or  heeaufe  he  came  loo  late  \  for 
it  was  after  nttrdiQ  at  which  day  the  tenant  cannot  plead»  and  toen  cinaot  be  pantua  jua  foam  <m 
fendere  jiuua  ftatuu.    Br.  Refceipt,  pi.  98.  citea  aa  Aff.  a;. 

2.  Affiie  againft  an  infant  was  awarded  by  default^  and  remained  ^l-  '^•j^ 
for  default  of  juror s^  and  at  another  day  the  infant  was  received  ts  ^^'cSei 
plead  by  award  $  quod  mirum  after  the  affife  awarded,  which  was  a  s,  d 
judgment  J  for  a  feme  may  not  be  received  after  fuch  award.     Br« 
Affife,  pi.  299.  cites  29  AiT.  36.  and  3  H.  6. 

3.  In  pracipo  quod  reddat  the  tenant  made  default j  and  grand 
€api  awarded  and  returned^  and  the  tenant  appeared^  and  tendered 
^^  ^  gogtr  of  non  fummonsy  and  bad  day^  &c.  at  which  day  the  ^- 
ouandani  is  ejotgned^  and  the  tenant  made  default ;  and  came  a  baron 
esndfme^  and  prayed  to  he  received'^  and  fo  it  feems  that  the  refceipt 
wgit  to  be  tendered  fuch  day^  as  the  land  may  be  loft  in  cafe  that  tbo 
demandant  bad  appeared  \  am  alfo  it  feems  that  the  ejfoignor  of  tbo 
demandant  might  pave  prayed  feijin  of  the  landj  in  cafe  no  refceipt  had 
been  tendered^  &c.     Br.  Refceipt,  pi.  43.  cites  9  H.  5.  lO. 

4.  In  precipe  quod  reddat  the  tenant  at  the  grand  cape  waged  his 
law  of  non-fummonsy  and  at  the  day  he  was  effoignedy  and  the  demand 
dant  appeared^  and  at  the  day  that  the  tenant  bad  by  the  ejfoign  tbo 
demandant  was  effiignedy  and  the  tenant  made  default^  zaicame  one 
m  latere  by  a  reverfion^  and  prayed  to  be  received^  becaufe  the  tenant 
tad  only  for  term  of  life,  Hull  faid,  (he  cannot  be  received,  for 
tfie  land  is  not  to  be  loft  now ;  for  here  is  none  who  prays  feijin  of 
the  land.  Marten  iaid,  the  efibignor  mav  pray  feifin  of  the  lano^ 
dierefore  (he  may  be  received.  Per  Half.  Yet  the  efibignor 
cannot  counterplead  the  refceipt,  by  which  we  will  counter^ead 
the  refceipt^  as  it  is,    Br.  Refceipt,  pl«  80.  cites  i  H.  6. 4, 


((M)) 
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•  utiht       *  C(^)  \I*]  Counterplea,    Whzt  Hall  he  goo  J 
cTfrff  Counterplea. 

s.  P.  And  [i.  ^^^  0  Till  NO  in  reverfisn  the  day  of  the  writ  purcbafid  9r 
lb  if  he  bad         X^     ^fitv  is  a  good  counterplea.     8  H.  6.  i6.    48  £•  }• 

at  toy  time  to  b.l 
pending  the  '>*  -» 
tvrii,  and  at  the  time  that  he  prays  it  is  fufficient.    Br,'  Refceipt,  pi.  90.  cttea  si  H.  6. 13* 

Br.  Cottn^  [2.  Nothing  in  reverjum  generally  is  a  good  counterplea.  19  H*  6» 
R^fcrip^'    21.  b.  22.  Contra  28  £•  3.  90.  b.  adjudged.] 

pU  1.  citea  ii  H.  4.  4a.  ■  Fitzh.  tit.  Refceipt*  pi.  76.  cites  Mich.  9  H.  5.  so.  '  And  by 

fevcral  he  (ball  have  for  pUa  di'verfe  tbingi  which  tantamoMHt  that  nothing  in  reverjiony  at  to  fay, 
that  thi  Itffee  rfur  tbt  Uaft  rtUttftd  to  the  ttnant  in  fee,  or  if  a  feme  file  granted  the  reverfion,  and 
after  took  haron^  and  then  the  tenant  attorned^  the  demandant  Jbali  have  this  matter  for  flea  if  the 
wrantee  offers  to  he  received^  and  fo  to  fay  tkat  he  tvho  prays  to  he  received  as  heir  in  rruerfion  is  a 
kaftard,  or  has  an  elder  brother  alive^  or  that  he  is  attainted  of  felony  %  &c.  Br.  Counterpict 

dk  Refceipt,  pi.  s.  cites  33  H.  6.  38.  Br.  Refceipt,  pi.  13.  cttea  33  H.  6.  23.  39. 

L77    1      [3*  ^'if^bing  in  reverjion  the  day  rf  the  writ  purchafed  is  not  a 
.  Ref.      good  plea  i    becaufe  be  may  come  to  the  reverfion  created  before 
ceipt,  pi.     the  writ  purchafed,  for  which  he  is  to  be  received.     19  H.  6. 

57.  cites  s.  ^.    u  T 

couj^h— Br.  Coumerplca  de  Refceipt,  pi.  9.  cites  M.  xo  E.  3. 

[4.  It  is  a  good  counterplea  that  he  who  prays  to  be  received 
has  granted  the  reverjion  over  to  another  pending  the  writ.     50  AfT. 
^-^^_^  3'  ^8  E.  3.  47.  b.] 

roi.  444.        [5-  The  caufe  of  the  refceipt  cannot  be  traverfed  gtntXdWy.     8 
^i>v^,j  H.  6.  16.] 

Br.  Coun-  [6.  Asy  no  fuch  leafe  generally,  is  not  a  good  counterplea.  8 
Re^dpfr    H.  6.  16.  19'H.  6.  21.  b.  Contra  18  E.  3.  48.] 

pi.  t.  ciies  33  H.  6.  38.  by  the  bell  opinion,  but  it  was  not  admitted.  In  praecipe  quod 

reddat  the  tenant  made  default,  and  one  frayed  to  he  received  by  leafe  made  to  tenant  for  life-tftving 
the  reverjony  and  the  iffue  was  received,  that  ne  lejfa  fas  modo  6f  forma,  tod  found  furety  of  the 
iffuea.    Br.  Couaterplet  de  Refceipt,  pi.  3.  cites  3  H.  4.  15. 

In  fracife  [7.  Soj  it  is  no  good  countcrplca  that  the  tenant  had  nothing  of 
3at°fhe //.    *"  W^'    ^4  E-  3-  ^3-  Cojotra.  28  E.  3.  90.  b.] 

nant  made  default  after  default,  and  came  one  J,  N.  and  faid  that  he  himjelfwas  feifed  imfee^  and 
leafed  to  the  tenant  for  term  of  life  faving  the  reverfiony  and  prayed  to  be  received,  to  w fuch  the 
demandant  faid,  that  the  prayee  nc  feffa  fas  frifi  \  and  the  others  e  contra,  and  found  for  the  de^ 
mandant  by  nifi  prius,  who  demanded  judgment,  and  the  tenant  prayed  to  reflead\  for  be  faid  that 
the  ij/ue  wat  misjoiUed;  for  the  fiatute  isy  that  he  in  reverfon  Jbali  he  receded,  thereto*  c  .ic  Jhalt 
fjy,  that  nothing  in  reverfiony  and  (hall  not  fay  ne  lejfa  fat ;  for  he  Jhall  not  traverfe  the  canfe  bat 
tlereverfon\  and  fo  was  the  bcft  opinion  of  feveral,  but  not  admitted ;  and  aftci,  becaufe  the 
prayee  prayed  to  be  received  of  the  land  and  rent,  becaufe  he  leafed  for  life  aa  above,  which  rent 
cannot  fafs  unlefs  hv  grant  hy  deedy  which  he  did  not  Jhewy  therefore  per  judicium  Curia?,  the  de- 
mandant recovered  (cifin  of  the  rent.  Br.  Couaterplet  de  Refceipt,  pi.  i.  cites  33  H.  6*  38.-— • 
Br.  Refceipt,  pi.  13.  circs  33  H.  6.  23.  39. 

^"4  ^k*'*  f ^'  ^  "^^'^  ^"""^  acknowledge  the  reverjion  once  in  a  prayoTy 
ought  to «.  ^«^  ^J^^^y  ^^  h  fp^cial  matter,  and  it  (haU  be  a  good  plea.    8  H. 

fwer  to  t^e    v«   l6«  J 

rcvcr&on,        ♦  ^^^  /f 
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^^.  As  to  %)  that  hifon  thi  Uafe  the  fraj$f  SffiifeithifUiintijf^  Md  Mt  !• 
mmi  «^  Ui^ed  to  the  idendant  ttfon  wbm  the  pUtintiif  itmredy  ^11^^^^ 
tvh  re-enteni^  fi  the  leaje  iiftroyid^  and  drfindant  tUJfeijir  $  this  is  Struge 
a  £Ood  countcrplea.    Dubitatur  8  H.  6,  i6.]  faid.hcmiv 

ra«/f/r ««/ 
MP»td  it  ms  here,  and  well ;  by  which  the  denandant,  to  be  i^t%Tt  fltaded  rhm  In  revtrjt^m^  noca  \ 
lor  the  caufei  viz.  the  leafe  for  life  is  n<x  traverfable,  but  the  reveruon  or  thing  which  (amamouaia. 
Br.  Coamerpka  de  ftcfceipt,  pi.  8.  ciiea  S.  C.— — — Br.  lUiceipt,  pi.  ^6.  citea  S.  C. 

f  JO*  If  a  man  ^raj%  i9  hi  rtaived  beeaufe  of  a  remaindir  Umiud  Br.  ReC> 
H  bim^  it  is  gooa  counterplea,  that  tbi  rsmamdtr  was  limiud  U  ^eipt.  pi. 
him  and  Us  wifi.     21  E.  3.  8.  admitted.]  C.— Brf" 

Couiterplea  de  Refeeipt,  pi.  5.  citea  S.  €.■  ■  But  ia  formedoa  in  remainder,  the  wife  %vas 
received  aod  Touched ;  the  demandant  counterpleaded  the  voucher  to  part,  that  (he  had  nothtm 
but  jointly  with  her  huflMod ;  fed  non  allocatur ;  for  the  default  of  the  huiband  flull  not  make  her 
lofe  her  voacheror  warranty ;  for  ii  fliall  be  intended  that  this  Jointenincy  was  made  during  the 
covcfture,  and  then  there  are  no  moietica  between  themi^nd  now  by  relceipt  flie  is  as  a  feme  folc* 
D.  341.  pi.  $u  Pafch.  17  EUa. 

Counterplca  that  the  vouchee  nor  hit  anceflort  had  nothing  after  the  title  of  the  demandant,  ex* 
ccpt  jointly  with  A.  and  B.  who  are  in  full  life,  &c.  wai  difallowed  beeaufe  in  a  formedon;  for 
ia  fnch  cafe  joiocenaacy  muft  be  expreisly  alleged  between  the  voochee  himfelf  and  fome  of  hia 
nnccftora  by  name  with  the  fnryivort  whofe  eftate  the  tenant  that  vouches  has  Befidas  he  doea  not 
^^rer  the  cooiinuance  of  the  jointure  during  the  life  of  the  vouchee  or  his  aaceftorSi  &c.  which  it 
very  material  in  a  couaterplea.    D.  341.  a.  b.  pi*  ^l* 

f  1 1.  It  is  a  goad  countcrplea  that  the  tsnant^  who  is  fuppofid  to  •  s.  p.  Br. 
be  a  Ulfte^  is  feifed  infei.    *  21  £.  3.  13.  28  E.  3.  95.  Admitted  Rcrceipt, 

by  iffiie  I  E.  3.  7. J  '  tt— 

*  Br.  Coaoterplea  de  Refeeipt,  pi.  6.  cites  S.  C.  but  fays  qucre  of  this  counterplca. 

[12.  [S«}  it  is  a  good  counterplea  that  the  tenant,  who  is  fup-  [  78] 
pofed  to  be  a  leiTee,  is  feifed  in  tail.     39  £.  3.  8.  b.  admitted.] 

f  13.  It  is  a  good  counterplea,  that  the  tenant  was  feifed  in  fee  S.  P.  Br. 
the  daf  oftbs  writ  purcbafed.     27  E.  3.  87.  b.  admitted  by  iffue.J  ^'g^^^*!,^ 

%%  H.  6.  1.  'Entry  fur  iij[eifin\    the  tennnt  made  default  after  default,  and  came  D»  and 

frmyti  t9  ie  received  \  for  hefald^  that  the  day  •ftbe  "writ  purckafed  the  tenant  had  n^bing.  but  Nm 
%oatftiJtd  infett  mnd  leafed  to  the  tenant  far  life  pending  tie  nvrit^  the  remainder  to  him  tJbo  prayed 
in  fee  t  •ndner  Cur.  he  Ihall  be  received ;  by  which  tne  demandant  counterpleaded^  and  f aid ^  tbmt 
the  day  of  the  'writ  purehafed^  vix,fueb  a  day  the  tenant  vms  f*ifid  infee^  and  prayed  that  he  be 
onftedot  the  Refeeipt-    tfr.  Counterplca  de  Reiceipc,  pi.  ii.  cites  18  £•  4.  ay.  Br. RcC^ 

ceipt,  pi.  113.  cita  i|  £.  4.  97. 

[X4.  In  an  aSion  againjl  baron  and  feme  ^  if  iktfeme  prays  to  be  4Pfi  >■> , 
tec^ved  upon  defiuilt  of  the  baron,  it  is  a  good  counterplea  of  the  ^y'^^ual^d^^* 
tdceipty  that  the  baron  pending  the  writ  has  demifed  tbo  land  of  the  feme  of 
franhenesmnt.     22  Aff.  13.  refeeipt,  be 

•^  .  '  .  caufeher 

barott  had  aliened  peadtac  the  writ,  at  which  Green  murmuravit ;  and  Brook  fays,  it  feemi  that 
k  was  trrooaottily  oone :  ror  nat^ithjttmding  the  alienation^  the  alienor  remained  tenant f  and  (hall 
have  writ  of  error,  fo  Jhe  ought  to  be  received  m  it  feenu^  and  the  Court  ought  not  to  have  taken 
thereof  coou&nce.    Br.  Refeeipt,  pi.  97.  cites  S.  C. 

[15.  But  it  is  no  good  counterplea  of  the  refeeipt  of  the  feme,  And  iS.  pU 
tbat  before  the  appearance  of  the  baron  and  feme,  they  levied  a  fine  .^^J  \\\^^ 
tame  ceoy  Vc.  fo  tbat  the  feme  has  no  right ;  for  her  right  fliall  be  cordtngly. 
taken  as  it  was  at  the  time  of  the  writ  purchafed,  and  her  right  is  Vemon  v. 
mot  traverfabU.     D.  15  El.  315.  I.  adjudged.]  L'ndrili. 

l-iffi.  Mich.  13  &  14  JEliz.  S.  C.  aod  the  pleadings;  and  adjudged  the  conatcrplea  not  good. 

■  *         DaU 
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I  PiK  to7.  pt.  59.  S.  C  The  judges  all  clear  of  optnion  that  die  counterplea  wai  not  good. 
A«d  fee  there  die  arepmenu  of  the  lerjeantt,  and  of  Dyct  Ch.  J. 

Cooatcrplca  was,  tnac  the  baron  and  feme  pending  the  foroiedon  levied  a  fine  come  ceo,  dec* 
with  warraotv  to  a  ftiaoger,  dec.  fed  non  allocat'  for  he  it  eftopped  by  htf  bringing  and  faing  hia 
writ  agsinft  tnem,  as  tenants  to  allege  thia  alienation  of  the  land  by  fine  pending  the  writ.  D.  341. 
••  b*  pi.  ^1*  Fafcb.  17  £liz. 

16.  Pracipe  quod  reddat  againji  baron  and  fenu  and  a  thirdy 
who  waged  thetr  law  of  wn-fummms^  and  at  the  day  the  haron  and 
the  third  modi  default  \  and  die  feme  came,  and  jaid  that  Jhe  and 
ber  haron  were  tenants  of  the  whoU^  and  the  third  had  nothing ,  and 
prayed  to  be  received  ;  and  per  Curiam,  (he  Jhall  be  received  \  by 
which  the.  demandant  counterpleaded,  and  Jaid  that  they  were 
tenants  in  common  the  day  of  the  writ  purchafed^  priji ;  and  the 
others  e  contra.     Br.  Counterplea  de  Refceipt,  pi.  7.  cites  21  £• 

17.  Entry  fuppo fed  by  M.  the  tenant  made  default  after  default^ 
and  came  M,  and  his  feme  and  prayed  to  be  received^  becaufe  they 
leafed  to  the,  tenant  for  iifefaving  the  reverfton^  and  the  demandant 
faid^  that  the  tenant  had  nothing  of  the  Uafe  of  the  feme^  et  noa 
allocatur ;  for  this  is  to  inveigle  a  jury  upon  leafe  ot  feme  covert  ^ 
by  which  he  faidj  that  the  ba*  on  was  file  feifed^  abfque  hocj  that 
the  feme  any  thing  had^  and  the  others  e  contra.  Br.  Counterplea 
de  Refceipt^  pi.  lo.  cites  24  £.  3  23. 

18.  It  is  a  good  counterplea,  where  he  in  remainder  or  reverjlon 
prays  to  be  received^  to  fay  that  one  mefne  in  remainder  in  taii  he^ 
tween  the  tenant  and  him  who  prayed  to  be  received  had  ijjue  on  y. 
who  is  in  full  life.  Br.  Counterplea  de  Refceipt,  pi.  2.  cites  41 
E-  3-  13- 

19.  Mortdancejtor  again/i  J,  N.  who  vouched  5.  who  was  ef 
foigned^  and  after  de  jervitio  regis ^  and  failed  of  his  warranty  at 
the  day^  and  at  the  fame  day  the  tenant  was  effoigned  de  fervitia 
regis  J  andzX  the  day  foiled  of  his  warranty^  by  which  the  faid  fi. 
eame  and  prayed  to  he  received  hy  r ever fion  for  default  of  the  tenant j 
and  it  was  counterpleaded  becaufe  faid  S.  upon  ejfoign^  at  a  former 
timcy  made  default ^  et  non  allocatur  ;   foraflife  is  not  to  be  taken 

r  79  1  by  default  of  the  vouchee,  but  by  default  of  the  tenant,  by  which  he 
was  received  by  award.  Br.  Refceipt,  pi.  22.  cites  45  E.  3.  24. 
B.  Count,  20.  In  formedon  one  came  and  prayed  to  be  received,  and  was 
pi.  8j.  cicea  received^  and  the  demandant  counted  againfl  him  fuch  like  county 
^    *  mutatis  mutandis  as  be  counted  againft  the  tenant  \   quod  nota% 

Br.  Refceipt,  pi.  40.  cites  5  H.  5.  13. 
Br.  Cotm.  21'.  Formedon  againfl  two  \  the  one  made  default  after  d  faulty 
^rplea  de  and  the  other  came  and  prayed  to  he  received^  inafmuch  as  the  l.nd 
pi!  js.^citea  ^^^  given  to  the  two^  and  to  the  heirs  of  the  pray  or  ;  the  demandjnt 
ao  H.  6.  faid^  that  they  were  received  in  Jee  the  day  of  the  writ  purcbajed^ . 
•^ThiTT  ^kfi^*  ^^^\  ^^^^  '^<y  werefiifed  to  them  and  the  heif  s  of  the  prajor^ 
mifprimed,  ^^^<'^  &c.  And  admitted  tor  a  good  counterplea,  and  the  pravor 
and  ihould  was  compelkd  to  find  fureties  for  the  iffiies,  notwithjianding  that  he 
be  lo  H  6.  ^^j  p^jrfy  fg  fjjg  ^^if ,    x,^  ig  ^^^  ^^^  fi^g  ^fijgj,  moiety  $   per  Cur* 

iQ.a.pl.^a.       j'^''  «•%  /.         »  .f.»J.i/»i 

and  yet  contra  agreed  where  a  feme  u  received  tn  defauli  of  ber 

baron.    Br.  Refceipt,  pK  lag.  cites  *  30  H.  6»  i6« 

If 


la.  IF  liffft  wnifemi  org  naivid  up§n  iefaub  $fthi  tenant  f$r  Br.  Ref* 
Ufe  up9n  canji  fiewm,  and  after  the  haron  makes  default^  and  the  ^f^j^'s, 

feme  prays  to  ht  received  by  his  defiiult,  he  cannot  (hew.  odier  c.^ $•  ii 

cauie.     Br.  Coiinterplea  de  ReTceipt^  pi.  i.  cites  33  H.  6.  38.  tiie  mt^t 
per  Prifot.  ^!:^% 


tmufe^  and  itn,  and  after  the  htir  pnyi  to  be  received,  he  cammt  JUn  viher  cmwfe\  fee  of  ikit 
BKter  41  E.  3.  It.  XI  H.  4.  19.  For  there  he  ffaewed  a  new  caafe ;  lor  hU  father  %ifas  withw 
•gie  But  at  laft  all  thejafticea  except  Dinby  were  of  opinion  that  the  prmjet  majjbiw  tber  cmtt/e 
mftOau^k.    ht,  Countcrplea  de  Keficcipt,  pi.  i.  cites  33  H.  6.  3>.  Br.  Refcdpty  pi.  13* 

citca  $•  C. 

23.  In  eeffavif  againft  the  baron  and  feme  the  haren  made  de'^  ^';  ^^' 
fault  after  default,  and  came  the  fenie^  and  faid  that  her  baren  is  n'o,^:itei 
feifed  in  jure  uxerisy  and  prayed  t§  he  received \    the  demandant  ioE.4.i.i« 
teunterpleadedy  in  as  much  as  the  kardn  and  feme  before  the  efpestfak  ^'  C- 
were  feifed  in  fee  which  e/iate  they  continued  always  after ;    and  a 

good  counterpfea,  and  this  without  Jhewing  of  who/e  gift  i  becaufe 
it  is  pleaded  in  another  perfon,  and  not  in  the  tenant  hiixifelf  tvho 
pleaded  it ;  and  otherwife  it  is  of  jointenancj.  Br.  Counterplea 
de  Refceipt,  pi.  14.  cites  10  £.  4.  2. 

24.  Formedon  againft  A.  who  made  two  defaults^  and  he  in  re'^ 
mainder  prejed  to  be  received^  in  as  much  as  j,  N.  was  feifed  and 
leafed  to  the  tenant  and  his  feme^  the  remainder  to  the  prayee ;  the 
demandant  faid  that  the  prayee  had  nothing  in  remainder^  and  waf 
permitted  to  counterplead  it,  though  the  caufe  goes  to  the  writ  by 
the  jointure  ;  for  he  who  is  not  received  cannot  plead  to  the  writ, 
Br.  Counterplea  de  Refceipt,  pi.  12.  cites  22  £.  4.  35. 


*  ((N))    [^]   Counterplea.    Jt  what  Ttme  it    l^^^.. 

may  be.  L^Jfup". 

[l.  TF  baron  and  feme  are  vouched^  and  the  demandant  grants  the 

-L    voucher^  and  after  the  baron  makes  default,  and  the  feme 

pnijs  to  be  received.    The  demandant  (hall  not  be  received  againft 

bis  own  acceptance  to  fay  that  (he  has  not  any  thing.    18  £.  3.  54.3 

[2.  But  otherwife  it  is  if  the  Court  grants  the  voucher.     18  £• 

3-54] 

((O))  yq  Refceipt.     In  what  Cafes  it  lies  after  \  ^o  ^  1 

Refceipt.  fioteat((H)} 

^      ^  [L]  fdpra.' 

[l.  TF  be  in  reverfion  he  received  upon  default  of  the  leflee,  and  Inerrorup 
A    after  makes  defaub^  and  his  heir  comes j  and  fays  that  be  is  ^J^^^ 
deadj  and  prays  that  he  be  received  as  heir  to  him,  yet  he  Ihall  not  auod  ei  de- 
be  received.    2  E.  3.  44.  adjudged.]  wrceat  out 

^   -r-r       J     o      ^  ^  ^  ofWaiet. 

one  error  affigned  was*  becaufe  the  refceipt  was  admitted  after  reCceipt,  which  oofht  not  to  bc^ 
nnJeia  in  cafe  where  tenant  by  refceipt  diet,  and  his  heir  comes  in  loco  fuo.  The  jiid|nient  wa> 
ywcrfed,  but  it  (ieema  it  was  upon  another  error  affigned.  Cro.  C.  t6f .  pi.  9.  Trin.  8  Car.  B.  R. 
Kiffin  V.  Vsnghan.  1  Sec  (S)  for  the  iUu  of  the  cife,  and  (T)  for  thecnor  whereupon  the 

jadf  mot  wMi«vcrM« 

2,  la 


7m  Informeim^  i^  tenant  for  Ufe  prayed  aid  ef  him  in  revet/ion^ 
wb9  came  andjeined^  and  pleaded  to  ijpuj  and  after  made  default^  and 
petit  cape  was  awarded  \  by  which  this  fiune  in  reverfion  tame,  and 
payed  to  be  received,  and  was  received:  the  reafon  feetns  to  be, 
inaunuch  as  the  firji  default  was  only  the  default  of  the  tenant  for 
life.    Br.  Refceipt,  pi.  69.  cites  24  £.  3.  22. 

3.  If  zfenii^  being  tenant  for  Ufe^  is  received  upon  the  default  of 
her  huiband,  and  iyier  makes  dfantt^  he  in  the  reverfion  fiall  be 
received  \  and|fo  note  a  refceipt  upon  a  refceipt ;  and  Jo  if  z  baron 
and  feme  be  received^  and  after  the  baron  makes  default ^  the  feme 
0iaU  be  received.    2  Inft.  345. 

(R*  2)    PUaeSfigs.    And  where  Caufe  mufl  be 

fhew^n  before  the  Refceipt. 

I.  ^T^HEprayee  cannot  plead  to  the  writ  before  he  be  received^  as 
JL      it  ieeais^  per  Brodce.     Br.  Refceipt,  pi.  116. 

2.  He  who  prays  to  be  received  may  Jisy^  that  the  tenant  holds  for 
life  the  reverfion  to  him ;  and  this  is  fofficient,  without  fi}ewir^  how 
ke  has  the  reverfion,  tUl  he  be  demanded  by  the  demandant*  Br« 
Refceipt,  pi.  69.  cites  24  £.  3.  22. 

3.  In  pracipe  qood  reddat  tihe  tenant  made  default  after  defeulf^ 
and  came  the  baron  and  feme^  and  faid  that  the  tenant  had  nothing 
but  for  life  of  the  leafe  of  the  fenuj  dum  fola  fcnt,  and  prayed  to  be 
received ;  and  it  appeared  to  the  Court  that  the  feme  was  within  age  ; 
and  dierefore  the  demandant  faid  that  this  may  be  an  affirmance  of 
the  leafe  \  and  prayed  that  they  be  not  received  :  et  non  allocatur ; 
but  they  were  received;  quod  nota.  Br.  Refceipt,  pi.  68.  cites 
24  E.  3.  23. 

4*  Scire  facias  upon  afine^  the  tenant  made  default  ^  and  two  barons 

and  their  femes  prayed  to  be  received  injure  uxorum^  and  the  refceipt 

was  traverfidy  znA  found  furety  of  ifTues,  and  at  the  venire  factas 

the  prayees  appeared  by  attorney^  and  the  plaintiff  alleged  that  the 

one  baron  was  dead^  and  demanded  execution  of  the  moiety^  and  the 

feme  was  demanded^  and  did  not  come.     And  it  was  held  clearly,  that 

the  warrant  of  attorney  is  expired  ;  and  after  writ  of  the  Chancery 

was  Jhewed  forthy  rehearjing  that  they  were  received^  and  the  baron 

,  was  dead  and  the  feme  was  fick^  commanding  them  to  receive  them 

by  attorneys  and  becaufe  the  writ  rehear  fed  refceipt  where  the  refceipt 

r   81    1  ^^  traverfed^  therefore  it  was  held  a  void  warranty  by  which  he 

vouched  another  warrant  in  the  Chancery ;  and  pending  this  in  de^ 

batCj  the  feme  came  the  next  day^  andtrayed  to  be  received^  and  was 

received;   and  the  opinion  of  the  nrft  warrant's  being  void  was 

changed,  and  that  it  was  good  for  the  feme,  as  in  quare  impedit  by 

baron  and  feme,  who  are  b^  attorney,  die  baron  died  and  the  war* 

rant  remained.    Br.  Refceipt,  pi.  34.  cites  7  H.  4.  19. 

Proteffion         5*  In  precipe  quod  reddat,  a  man  prayed  to  be  received/or  rever* 

does  not  Ho  Jfon  by  default  of  tenant  for  lifcy  &c.    The  demandant  counter- 

ft/b^eTe^'"^^  pleaded  that  he  bad  nothing  in  reverfan^  2nd  foto^  iffue\  and  at  Ae 

cctved  in     day  when  the  inqueft  appeared  ready  to  pais,  protection  was  caft 

fafii  for  he  {q^ 


At>^. 


It 

for  ^e  pn9«e»  and  was  di&Uowed»  becaufe  yet  he  is  not  ptfty ;  is  not  party 
quod  nota,  by  which  the  inqueft  was  taken.  Bjt*  Reiceipt%  pL  before.  Per 
"8-  «t«  14  H.  4.  i6.  I^v;;- 

p).  77.  dltt  37  H.  6«  ••«— .Br.  tacttptory»  pi.  43.  cites  S.  C. 

6.  In  prs^iti  quod  reddat  the  Uiumt  modi  default  after  default^  infirmtdam 
and  came  y.  N.  ^siAJbewed  that  be  bad  reverfioHj  and  (hewed  baw%  agaimji  s, 
as  he  ought)  and  prayed  to  be  received,  and  yet  the  caufi  is  not  ^^^J^^ 
traverfablt.:  centra  upon  aid  pray er^  and  tbe  reverfimceunterpUaded^  amim  Urm 
and  To  to  ifiue,  by  which  the  prayee  found  furety  as  he  ought,  aod  ^"^fime 
at  tbe  venire  facias  returned^  tbe  prayee  faia  that  tbe  dfmandant  l^d  ^~^.^*  ^ 
entered  after  tbe  laft  centimtancey  judgment  of  tbe  writ ;  and  it  was  The  Jmav 
doubted  if  he  (hsU  have  the  plea  before  he  be  received  in  biSL  J^ftfiU 
Br.  Refceipt^  pL  41.  cites  9  H.  5.  3-  mI^ai^ 

in  revrrjimit  aod  ^t^er*  at  Iffmt^  and  after  the  hann  nuuk  dtfindu  tnd  theySnwe  frttjid  to  he  rtaived 
xeitbout  JhenatrcaMfe ;  aod  the  demand^uti fa!d ibat flte  bad  nothing  im  teverfi9m%  and  fo  to  iffuty  and 
froce/t  againft  toe  jury  till  tbey  of 'peered  \  at  Vfblcb  day  tbe  feme /aid  tbat  tbe  demandant  bad  entered 
into  tbe  land  afier  tbe  tafi  amtinuance^  judgment  of  tbe  v/rtt ;  and  upon  good  argument  (he  waa 
ottfted  of  the  plea*  and  the  demandant  recovered  feifin  of  the  land;  quod  nota.  And  fo  fee  that 
Jbe  JhaJl  mat  Lnfe  tbe  flea  till  fbe  he  received  in  faQ,  ^1^  Refceipt,  pi,  44.  citei  9  H.  5.  to.  & 
concordat  3a  H.  6.  fof.  a.  Contra  81  H.  6.  52. 

In  praecipe  quod  reddat  the  tenant  made  defaul/'thtr  defaultr  and  -came  y.  N,  and  prayed  to  he  > 
received  by  reverfion^  and  the  demandant  counterpleaded  tbe  refceipt^  and  they  were  at  iifue*  and 
ax  the  nip  prims  tbe  prayee  faid  tbat  tbe  demandant  bad  entered  into  tbe  land  afier  tbe  lafi  conti* 
mmanee,  and  the  demandant  demurred^  by  which  the  enquefi  %uat  difebargedt  and  day  given  in  hank  l 
and  there,  by  the  advice  of  all  the  jufticet,  it  waa  awarded  that  the  demandant  Jball  recover  feijin  of 
the  landx  for  chta  plea  does  not  lie  in  the  mouth  of  the  prayee  ////  be  he  rtcjeived  infaH  \  for  be  it 
ff«f  terry  before  this.     Br.  Refceipt,  pi.  77,  citaa  37  H.  6.  a.       '  Br.  Peremptory,  pi.  53.  citea 

S.  C. ^S.  P.  fir.  Refceipt.  pi.  115.  cites  20  E.  4.  16. And  per  Choke  J«  //  is  no  plea  to  tbe 

xarit,  nmr  iu  bar,  till  tbe  ijfue  \)it  found  for  bim^  tenlefs  it  goes  to  tbe  per/on,  at  outUvfty^  excommunica* 
tioM^  deaths  ttc.  hmt  mot  pleat  w6icb  touches  the  framJktenement,  aa^ierc,  Br.  Refceipty  pl«  77.  citet 
37  H.  d.  a.  ■    Br.  Peremptory,  pi.  53.  cites  S.  C. 

7.  He  in  rever/iony  who  prays  to  be  receivedy  may  fay  that  tbe  He,  who 
tenements  are  in  another  viU\  judgment  of  the  writy  and  ifftte  Jball  {JJ^^v^d  * 
he  taken  upon  this  without  new  count  before  the  refceipty  inafmuch  as  may^^ 
tbe  furmtfe  is  contrary  to  the  writ.     Contra  of  jointenancyy  per  •»«"«•'* 
Brown.    Br.  Refceipt,  pi.  62.  cites  21  H.  6.  48.  tbi'^% 

to  ^  that  the  tememunU  are  in  another  vtUj  or  that  be  bimfelf  leafed  to  the  tenant y  and  ta  JV.  tuba  i* 
imfuU  lifct  or  mifmmert  &c.  and  fray  to  he  received  and  plead  over  to  tbe  aSfion,  tndfiallnot  com* 
elude  judgment  of  tbe  vrrit^  and  this  fffite  fall  make  an  end  of  all\  for  if  it  be  found  for  the  prayee^ 
the  writ  Oiall  abate,  and  if  for  the  demandant  he  (hall  have  judgment  to  recover.  Per  Prifoc  Ch«  J  • 
r.  Rcliceipl,  pi.  77.  cites  37  H.  6.  a.—- — Br.  Peremptory,  pi.  53.  cites  S.  C. 


8.  A  fenuy  who  prays  to  be  received,  may  havey  before  the  ref-^ 
ceipt,  and  upon  the  refceipty  diverfe  pleas ;  as  to  fay,  that  the  baron 
bfid  nothing  but  in  her  righty  and  plead  mifnomer  of  her/elf  or  of  her 
barony  or  tbat  tbe  tenements  are  in  another  villy  ox  that  the  demandant 
is  made  a  knighty  early  or  dukoy,  pending  the  writ.  Bs*  Refceipty 
pi.  6au  cites  ai  H.  6.  48*    Per  Newton, 

9*  Inaffife,  albeit  diat  one  who  i$  party  to  the  aJj^Oy  prays  to  bo, 
recoiffedy  ht  Jball  not  plead  before  tbe  receipt  granted.  So  of  Oifemo 
covert.    Br.  Refceipt,  pi.  62.  cites  21  H.  6.  48.    Per  Newton, 

ifif  Jkd  in  preedpe  quod  reddat,  18  £.  3.  againft  baron  and 
femey  wha.made  dofault  after  defaultyzaii  he  in  reverfion  prayed  to. 
k riciivti^  a»df(fitd,tbat>tbOfiron  wfs  dead^judgmm  tftbo  writ:,  [  82  ] 

and 


9^  Rettetpt 

and  it  was  awarded  ^at  he  fhall  be  firft  received,  and  after  (hall 
plead ;  for  he  cannot  be  received  and  abate  the  writ^  and  all  at  one 
time»    Ibid. 

1 1.  The  wnV  of  refceipt  ought  to  make  mention  that  the  tenant 
holds  for  term  of  life^  the  reverjion  to  him  who  prejs^  &e.  For 
otherwife  he  ihall  not  be  received.  Br.  Refceipt^  pi.  63.  cites  22 
H.  6.  I. 

12.  If  two  femes  as  femes  of  the  baron  fray  to  be  received^  there  it 
fiall  be  tried  which  of  them  is  his  femcj  before  any  refceipt  Jhall  be 
granted.    Per  Littleton.     Br.  Refceipt,  pi.  107.  cites  2  £.  4.  i6« 

13.  Ceffavit  againft  the  baron  and  feme  of  6  acres  held  by  %s.  and 
after  the  ^^r^f  made  default^  by  which  petit  cape  iffued^  and  he  made 
default^  and  the  feme  prayed  to  be  received^  and  as  to  one  acrejaidj 
that  Jhe  held  it  by  fealty  and  2d*  and  that  it  was  open  and  ftifident 
to  his  dijirefs ;  and  as  to  another  acre,  fuch  Hie  plea  $  and  to  the  rejl 
faidi  that  Jhe  held  of  him  as  above^  abfque  hoc^  that  Jhe  held  the  6  acres 

mode  ^  forma.  And  fo  fee  that  flie  pleaded  immediately  in  her 
prayer  to  be  received.    Br.  Refceipt,  pi.  iio«  cites  10  £.  4.  i.  2. 

(R  3)     Pleadings.     Profert  or  Monftrans  of  Deeds, 
&c.    Neceffary  in  what  Cafes. 

I.  TN  ajpfe  againfl  feveral,^  the  one  named  in  the  writ^  fcil.  C  was 
-L  receeved  in  default  of  another ;  and  when  he  and  the  deman* 
dant  were  at  ijfue  upon  counterplea  of  the  refceipty  C.  fcil*  the  prayor, 
was  received  to  make  attornev  by  writ,  &  concordat.  P.  15  &  13. 
&  H.  12.  And  the  prayee  to  be  received  pleaded  a  writ  of  a  higher 
nature  brought  by  the  demandant  againft  the  tenant  for  life,  and 
did  not  fhew  the  record,  and  yet  a  good  plea  in  bar  of  affife,  and 
lies  well  in  his  mouth  ;  for  he  has  die  reverflon }  nota.  Br.  Ref- 
ceipt, pi.  90.  cites  16  AIT.  17. 
Br.  Mon-  ^*  Precipe  quod  reddat  againji  2  barons  and  their  femes^  the  one 
ftraot,  pi.  baron  and  feme  made  default  after  default^  and  die  other  baron  ap* 
46.  diet  S»  pgared  in  perfon  and  his  feme  by  attorney^  and  hcfaidy  that  the  land 
was  given  to  them  and  to  the  heirs  of  this  baron  who  prayedj  by  which 
he  prayed  to  be  received  \  and  upon  this  matter  he  is  receivable 
without  Jhewing  Jpecialty  of  the  gift.  Contra  upon  grant  of  the  rf- 
verjiony  but  here  is  gift  in  pojfejjion  \  by  which  die  demandant  coun» 
terpleadedy  inafmuch  as  it  was  given  to  them  and  to  them  ally  and  ta 
the  heirs  of  the  body  of  this  baron  and  his  feme ;  and  becaufe  the  fema 
did  not  conUy  judgment  if  he  Jhall  be  received  i  and  the  other  faid^ 
that  the  giji  was  to  the  ^hy  emd  to  the  heirs  of  his  body  oniy\  and 
fo  to  ifTue :  and  the  baron  who  prayed  was  compelled  to  find 
furety  for  the  mefiie  ifllies,  notwithftanding  that  he  is  party  to  the 
writ ;  for  he  is  not  receivable  but  of  the  moiety,  and  of  the  other 
moiety  he  (hall  anfwer  immediately.  Br.  Refceipt,  pK  51*  cited 
21  £.  3.  8.  ' 

3.  Scire  facias  upon  a  fincy  die  tenant  in  tail  afier  poffibiliiy  of 
,  iffue  extin^  made  default  afier  iJfue  joinedy  and  he  in  remainder 
prayed  to  be  received^  and  was  received  i  and  yet  ih^remaimUrtvas 

t9 


•l.Mii,  andthi  ^ki  titiafiiftbi  ofbir^ pffuEng  thi  wrtii  and  yet 
tiib  alone  was  received,  but  he  fliall  ihew  the  deeds  of  remainder 
and  of  rdede.     Br.  Refceipt,  pi.  30.  cites  7  H.  4.  10. 

4.  In  prmdpe  quod  reJdat  the  tenant  modi  defatdt  €^er  defauky  *[  83  *] 
and  came  J.  N.  and  prayed  to  be  received,  becaufe  fr.  was  feifed  lu  fn^itchi 
in  fee^  and  bafed  to  tbe  tenant  for  lifi^  tht  rmainder  to  the  tJ^^J^^  ^''^^ik 
In  fee :  and  die  beft  opinion  was,  that  he  (hall  be  received  without  ^SLmade 
Ibewing  deed  of  the  remainder ;  for  be  is  to  affirm  the  f^Jfeffion^  and  default  Jtf* 
is  by  way  of  defence  ^to  defend  the  title  of  the  tenant^  and  therefore  '^^/^^^'^ 
tDSLy  be  received  without  deed.     Contra  where  he  is  to  recover  the  i5.,Sd/a%» 
land  by  way  ofaGion^  as  in  formedon  in  remainder,  a£Uon  of  wafte,  that  7.  N 
&c.     But  P.  22  H.  6.  fo.  I.    The  tenant  for  term  of  life  fliall  y/'-^''* 
have  aid  of  htm  in  remainder  without  (hewing  deed,  and  therefore -y^^y^^^^,^ 
a  fortiori  here ;   for  the  deed  belongs  to  die  tenant  for  life  during  tenant  and 
his  life.    Br.  Refceipt,  pi-  15.  cites  35  H-  6,  31.  ^"rildt^ 

rtcehftdt  and  the  dtmandant  tuix  permitted  /•  counterplead  the  refceipt ;  and  /aid,  that  the  pray et 
had  uathimg  in  remainder^  though  the  eaUfe  of  the  refceipt  goes  in  aAatement  of  the  writ  hy  jointenancj 
in  the  tenant  and  hh  feme.  And  per  Catelby  J.  He  m  ibe  remaiadcr  Ihall  be  received  without 
ihcwtag  deed  of  the  remainder ;  for  this  belongi  to  the  tenant  for  life  during  hit  ]ife,  and  the  re» 
nainder  nay  Daft  by  livery  without  deed.  Br.  Refceiptt  pi.  i  i6.  cites  ta  £.  4. 35.  ■  'Bff. 
Mainffnancc  de  Brief,  pi.  37.  ciiea  S,  C. 


(R.  4)    Pleadings.    Traverfe  nece{&ry ;  and  Good 

or  not. 

I.  TN  precipe  quod  reddat  one  came  in  default  of  the  tenant^  and  Cejavtt 

-l   prayed  to  be  received  by  r ever/ion  to  Sim  dejcendedj  and  prayed  ^^"^^2^ 
that  the  parol  demur  for  bis  age ;   and  the  demandant  would  have  default  after 
iraverfed  that  the  ance/lor  bad  nothing  of  the  feoffrnent  of  A.  tic,  and  ^^/iw/Ztand 
yet  was  compelled  to  fay^  that  nothing  in  reverfton^  Sec.     Br.  Rcf-  %l!^^gj^ 
ceipt,  pi.  20.  cites  44  £.  3.  6.  their  Uv  ^ 

noafum- 
MMu;  and  ni  the  day  %  came  and  the  3^  made  default^  and  therefore  came  J.  N.  tnd,  prayed  to  ha 
reeeived  of  the  ^4  P^^i  hecauft  he  leafed  to  the  3  fir  llfe^  the  rever^on  in  him  a  and  the  demandant 
temvei^Uthe  lerfe,  but  at  lafl  he  traverfed  the  reve^on^  chat  norhiuz  in  rcverfioo  the  day  of  the  writ 
ptrrchafed,  and  the  iffue  taken  accordtngly ;  and  hit  found furety  eftoe  iffues.  And  thii  feenia  to  be 
only  rf  the  ^  part  of  which  he  is  received  \  and  the  oti>er  a  waged  their  law  for  the  a  parts%  and 
Ibe  nnit  ahatedfar  the  a  part*  and  ftood  for  the  reft.    Br.  Refceipt,  ph  a3.  cites  48  E.  3. 13. 

o.  He  in  remainder  for  life  (hall  be  received  by  default  of  die 
tenant  for  life,  and  if  he  makes  default  after ^  yet  another  in  remmn^ 
der  may  he  received  though  be  did  not  offer  btmfelf  at  the  day  when 
ibe  fir/l  in  remainder  was  received  %  for  he  haid  no  time  till  now, 
and  be  came  before  judgment ;  and  becaufe  the  caufe  was  fuffi- 
cient  without  deed,  therefore  the  demandant  traverfod  the  caufe^ 
9aAfaidj  that  T.  did  net  leafe  for  term  of  life^  the  remainder  over^ 
prontj  &c.  and  the  ifliie  was  accepted,  and  yet  it  was  doubted  if  it 
was  negative  pregnant ;  for  it  feems  that  the  beft  ifliie  had  been,  diat 
he  did  not  leafe  modo  &  forma,  prout,  &c.  and  this  goes  to  all } 
«ixf  where  the  ihitute  is,  that  the  tenant  by  refceipt  (bm  be  paratus 
petanti  refpondere,  yet  where  a  man  tenders  and  prays  to  be  re* 
cei red  in  one  tenn«  and  this  pends  in  advifement  if  he  fliall  be  re- 

Vote,  XIX.  H  €civc4 


S3  SMSceipt^ 

G«ivod  or  not  till  another  term,  and  there  is  received,  this  fufficeSf 
though  he  did  not  plead  before :  for  he  cannot  plead  till  he  be  re- 
ceived in  hSt  I   quod  nota.    Per  tot.  Cur*    Br.  Refceipt,  pi.  63* 
cites  22  H.  6.  I. 
And  alfo         3.  In  pf  acipe  quod  reddat  the  Unant  madi  difault  after  default^ 
wr^«^*  ^'   ^'^^  ^*"*^  ^'  ^^^  praytd  to  be  reciivtd  bicaufe  be  was  fetfed  and 
omght  to       lea/ed  te  the  tenant  fer  life^faving  the  reverfitm^  and  that  the  tenant 
bav<  b*tn     held  fof  Uje^  the  reverJUn  to  him^  and  prayed  to  be  received  i   and 
And'nit^tbe  ^^  demandant  trover jed  the  leafe^  and  it  was  found  for  bim^  and  he 
ta/e,  ^ibid.  prayed  judgment }  and  the  beft  opinion  was,  that  he  Jball  not  have 
-^And  be    judgment  \  tor  the  prayee  ought  to  have  f aid  farther^  that  the  rever* 

7oi/re^*  J^^  ^^' '"  ^'**  '^^  ^y  ^f  ^*'  ^^^^  pur  chafed  5  for  tUa  dilatory  Jhalt 
teivedMght  ^^  good  to  every  common  intent.  And  if  it  ihall  be  taken  good  to 
to  Jhrw  one  intent,  and  to  another  contra,  then  it  {hall  be  taken  the  moft 
TnUcatfe  ^^^^i  againft  him  who  pleads  it,  fcil.  that  the  tenant  f  pending  the 
ie  Mot/ufi  writ  demifed  to  the  prayor  in  fee,  and  he  leafed  again  to  the  tenant 
fienttbfde-  for  life,  this  is  no  caufe  of  refceipt.  Br.  Refceipt,  pi.  133.  cites 
"^^""^Zur    32H.  6. 12. 

may  demur^    ^ 

%udjet  bejba/l  not  trgver/e  tbe  caufft  at  a  man  may  demur  for  a  thing  foimal|  aa  the  year  and  day 

in  trcrpaffi  &c.  and  yet  they  arc  not  travcrfable.    Ibid. 

•  Viz.  a  re-  ^.  The  demandant  in  writ  of  entry  fur  diffeifin  tr overfed^  that  he 
remainder  ^^  remainder  had  nothing  in  remainder  the  day  of  the  writ  purchafed^ 
newly  cre>  ct  non  allocatur;  for  if  he  pur  chafe  the  remainder  pending  tbg 
■led.  and  ^„7  f^g  jf^^n  ^-  received^  but  if  remainder  or  reverfion  be  •  maele 
bcforV  *  pending  the  writ  a  man  Jhall  not  be  received  by  this.  Bn  Refceipt, 
pi.  136.  cites  16  H.  7.  5. 

(R.  5)     Proceedings  after  Refceipt. 


And 

c 


W after     I*  'J^  pretcipe  quod  reddat  the  tenant  made  default  after  default^ 
■und.  X    and  came  E.  and  faid^  that  J,  D.  was  feifed  and  gave  to 

^Hill  lir^l  ^be  tenant  and  her  baron  in  taiL  the  remainder  to  T".  in  taiL  tha 
remainder  remainder  to  the  heirs  of  T.  and  that  the  baron  ts  dead  without 
hadijfueont  ij^fug^  and  T.  is  dead  without  ijfue^  and  be  is  right  beir^  to  him  fcil. 
iife^'i^d  the  ^^^^ber^  &c.  and  prayed  to  be  received,  and  for  his  nonage  that  the 
oibo'  xL'ot  parol  demur ;  and  tbe  demandant  faid^  that  he  had  nothing  in  remain^ 
compeiud  to  j^^  and  had  day  over ;  and  at  the  day  £,  did  not  come^  but  one  5. 
ViZbo^  caiiw,  andjaidi  that  fine  was  levied  by  which  Richard  acknowkdged , 
/aid,  tbmt  no  the  right  to  Robert^  &c.  and  Robert  rendered  to  Richard  for  life^  tSa 
jmck  J.  in  remainder  to  the  tenant  and  her  baron  in  taily  the  remainder  to  7*.  in 
remmnatu^  ^.^^  ^^^  r/v^^«  to  him  and  his  heirs^  and  that  the  baron  died  witbm 
out  tjfue^  and  that  T.  died  without  iffue^  and  E.  is  deady  and  be  as  heir 
to  him  prayed  to  be  received.  And  the  opinion  of  the  Court  was^ 
that  by  reafon  that  £•  was  an  infant  he  might  have  changed  his 
plea,  suid  by  conlequence  fo  may  S.  who  is  heir  to  him ;  and  there* 
fore  he  (hall  be  received. upon  this  new  caufe.  But  by  1 1  H.  4.  i^* 
he  (hall  mot  .change  his  caufe  if  he  was  of  full  ag^.  Br.  Relceip^ 
fi.  18.  cite$  41  £.  3.  12. 
z.  Upon  .refceipt  there  (hall  be  9iw  phq^  nnv  ijutf  and  new 

frocefs^ 


ra. 


fr$cifi^.2Xii  die  p'Ofn  tunmi  fg^Hr  in  mfwir.    Br.  Reiceipt,  pi. 

S+.  cites  7  H.  4,  19. 

3*  The  prayfg^  or  a  fnm  cdvfrtj  or  the  hfir^  majjhgw  a  ruw  See  pi.  1. 

€aufi^  and  o^er  caufe  after  a  ffrmer  prayer  to  be  received^  and  ib 

maychanffe  htscauie*    Br.  Rdceipt,  pi.  13.  cites  33  H.  6.  23,  39.  ' 

by  all  die  juftices  except  Danby. 

4*  In  pracipe  quod  reddat  3  were  received  upon  default  (f  tbi 

UmM  and  j$imd  tjfue^  and  venire  facias  ijfued  and  was  returned  \ 

and  cfaen  it  wasjbewn^  That  one  of  the  3  was  dead:  and  by  advice 

of  all  the  juftices  it  was  awarded,  That  the  iffue  Jhallftand  and  the 
fiarety  edfry  and  venire  facias  de  novo  ijKud ;  quod  nota :  and  the 
ftarety  which  was  put  in  before  by  thole  in  reverfion  came  a  latere 

and^Mi  alfoy  notwithftanding  the  death  of  the  one  after.    £r.  Re- 

Iceipt^  pi.  114.  cites  19  £.  4.  4. 

♦See  the 
noie  ai  ((H)) 

♦  ((P))  \S\  Pleas  after  Refceipt.  f  ^85"'] 

fi.  nr^HE  words  of  the  ftatute  are,  parata  petmti  refp9ndere.'\     iz  £*  1. 

[a.  If  a  feme  be  received  upon  default  of  the  baron  Jhe  cannot  Br.  Re- 
iaparloy  but  (he  ought  to  anfwcr.    25  Aff,  14,    But  quaere.]  [oo^'ciirt* 

8.  C.  -D.  B98.  b.  pi.  sS.  ta  Vernon's  cafci  cites  S.  C.~— It  w4M  held,  That  tcoaat  by  reb 

ISceipt  cannot  iwtparie  \  for  the  ftatute  is,  That  he  (hall  be  paratus  petenti  refpondere.  Br.  Re- 
fedpc  pi.  6t.  ckee  Trin*  ti  £.  3.  S.  P.  Tbeloali's  Dig.  Lib.  13.  cap.  si.  pi.  33. 

ciics  ti  1^.  6.  ^t. 

[3.  If  a  feme  be  received  upon  default  of  the  baron  Jhe  may  ^ 
vouch.    *  20  H.  6.  23.  b.    25  AiC  14.  j  loi.  445. 

*  Br^  Refceipt,  pi.  to.  cites  S.  €.■  In  tf^^  againft  the  baron  and  feme,  the  iaron  made 

defamk  and  the  feme  €tpfeartd%  and  fie  prayed  to  be  received,  and  was  received,  and  vouched  ta 
^umrroMtj ber  own  har9u  ai  ajjignee^  and  (hewed  deed ;  and  he  entered  into  the  warranty^  and  pleaded 
in  bar,  and  it  wai  accepted.     Br.  Refceipt,  pL  81 .  cites  8  AiT.  33. 

In  i^Je  rf  wmrt  d^ancefiw  againft  baron  and  feme  the  baron  made  default^  and  \\it  feme  war  re" 
fifvediUKd  xfouched to  warranty \  and  fo  fee  here  in  this  aflifc  of  mort  d'anceftor,  that  tenant  by 
flccerpc  maj  vouch.    Br.  Refceipt,  pi.  89.  cites  8  AIT.  36. S.  P.    a  Tnft.  344. 

Where  a  formedon  in  remaiiider  had  depended  ^  years,  and  the  femes  upon  default  of  their 
barons  prayed  refceipt  and  vouched,  it  was  at  length  held  by  the  Court  to  be  the  fure  way,  and 
vrhhoot  error,  to  grant  the  voucher.     D.  298.  pi.  28.    Hill.  13  Eliz.    Vernon's  cafe.  ■  ■ 

I)al.  107.  pi.  59.— ——The  feme  being  received  may  pray  in  aid  or  vouch ;  and  fo  (he  has  been 
received  where  (he  has  not  been  parata  refpondere.  But  the  ancient  fathers  of  the  Isw  confideriog 
the  ftaiote  of  Weftm.  a.  cap.  3.  perceived  that  if  the  ftatute  be  taken  ftri6lly  and  literally  a  great 
inconvenience  would  enfue^  viz.  The  lofs  of  the  rccom pence  by  the  warranty,  &c.  and  iherefort 
took  the  ftatute  by  equity  and  according  to  reafon,  though  feemingly  contrary  to  the  words* 
Arg.  FL  C.  13.  b.  in  toe  cafe  of  Reniger  v.  Fogoila. 

[4.  Thejame  law  if  he  in  remainder  be  received,    24  £•  3.  32.] 
£5,  So  fie  may  pray  in  aid^  where  Jhe  cannot  vouch  j  to  deraign  the  Theloaira 
^rarranty  paramount.    20  H,  6,  23.]  J^**cap.^it. 

^1.31.  citet  S.  C.^— Br.  Refceipt,  pi.  lo.  cites  S.  C.'~Tenant  by  refceipt  (ball  htvcaia,  and 
may  vonch,  notwithftanding  the  ilatote  faya  that  be  (hall  be  pacatus  refpondere.  Br.  RefceipSf 
pi,  73.  cites  24  £.  3.  3a. 

f 6.  So  he  in  remainder  for  life  being  received,  fiall  have  aid  ^ 
kiin  in  remainkr  in  feu    24  £^.  3.  32*   Adjudged.]* 

Ha  [7-  ^f 


S5  SLelicefpt 

•  Br.  Re-  [7>  S^  (he  may  prof  in  aidj  though  flu  naght  vouch^  as  Ihe  (bat 
fceipt,  pi.  have  aid  of  him  in  reverfion,  and  (hall  not  be  compelled  to  vouch* 
src?'Thit  *  ^^  ^'  ^-  ^3-  '^^    4^  ^^  ^^    Adjudged.    la  R.  2.   A3Fd,  123J 

thr/eme  wa*  reeeivedt  and  Jbrufti  that  y.  N.  leafed  to  them  fir  llftf  eatd  prayed  aid  of  him^  and 
hdd  the  aid  after  argument,  per  judicium,  noiwithftanding  the  ftauite  fayti  That  (he  flitll  be  re- 
ceived paraU  pctenti  rcfpoodere. 

In  attaint  i  the  haron  and  feme  tenants  fir  term  of  life  prayed  aid  of  him  in  the  rever/iem^  and  had 
it,  and  at  the  day  offummone  in  auxilium  returned,  the  haron  made  iefanlty  and  thefrayee  edf9^  ana 
i\itf%me  pr«iyed  to  be  received,  and  Moat  received^  and ptayed  aidagmMf  and  had  iu  Br*  lUlcciptt 
pi.  10a.  cuet  40  Afl*.  so. 

In  dorx/er  againfi  y  R,  and  M.  his  feme,  they  were  at  idue,  and  at  the  nifipritu  the  harom  made 
defaulty  and  recorded  it  at  the  day  in  hank,  OSah.  Mieh.  and  at  the  fame  day  toe  feme  vku  received 
by  li/n't  of  the  Iting  hy  attorney  ^  tecaufefhe  watgrofily  et^nt,  vadfaid  that  T.  xuaefeifedinftef  and 
leafed  to  her  fir  life^  the  remainder  to  IV,  N,  in  fee,  and  prayed  aid  of  him,  and  had  aid  by  award* 
^ithont  fl>tv)ing  deed  of  remainder  for  all  if  good  by  delivery  without  deed.  Br.  kefccipt, 
pi.  63.  ciies  aa  U«  6.  t.    ' 

Bnt  in  affifc  [g.  If  zfinu  ofttT  partition  be  received  upon  default  of  the  ba- 
pr^nt'J^t  T^on^  Jhe  fl)au  have  aid  of  the  other  coparcener,     20  H.  6.  23,  b.] 

agai^fi  baron  and  feme,  t\icfeme  v/a*  received  by  default  of  the  baron,  nocwithftanding  that  ad- 
voW(on  IS  not  properly  land  or  tenement,  zndfaidy  Thatjhe  held  the  advem/fik  with  A.  her  fifier 
in  coparcenary,,  andfhevjed  hovj^  tt^hich  A,  is  infill  l^t,  not  named,  judgment  of  the  writ,  and  was 
oufted  o\  the  plea ;  quxre  caufam,  becaufe  it  fcemathat  a  man  may  vonchin  this  a€kion,  as  in  aifife 
of  mortdanceftor ;  ^  but  it  was  faid  there,  quod  non,  peradventure  unlels  he  who  is  named  -in  the 
writ.  Br.  Refceipt,  pi.  6a.  cites  Trin.  ii  £•  3.  ■  1  TheloaU'a  Dig.  Lib.  13*  cap.  ii«  pi.  ia» 
cites  11  £.3.    Refceipt,  116.  S.  C. 

§[  86  j  • 

S'  p.  Br.  Tg,  If  he  in  reverjion  or  remainder  being  within  age^  and  in  hy 
pi!  ao.^cites  ^'j^'^U  be  received  upon  de&ult  of  the  le(Ke,  yet  be  may  pray  thg 
44  K.  3.  6.  parol  to  demwr  for  his  nonage,  and  (hall  have  his  a^e«  l8  £•  3*  33* 
and  Brooke  24.  E.  3.  32.  b.    Contra  7  E.  3.    D.  12  El.  298.  28.] 

fays,  and  fo      ^         ^    -^  I  o  o  y  J 

fee,  That  he  prayed  his  age  notwithftanding  the  ftatute  favs,  Thtt  he  (hall  be  faratut  petentt 
refpondere.  'So  of  m  feme  covert ;  for  thofe  words  of  tne  aft  are  to  be  nnderftoodi  wbcn  Om 

ought  to  plead  by  law,  theo  (he  (hall  be  ready  to  plead,    a  I  oil.  344. 

f  10.  So  he  in  reverjion  being  received  may  pray  the  parol^  t9 

demur  for  the  non-fige  of  the  demandants    2  £•  3.  63.    Adjudged.] 

[11.  If  he  in  remainder  for  life  be  received  upon  default  of  the 

leifee  for  life,  he  may  pray  in  aid  of  him  in  remainder  in  fecy  and 

that  the  parol  may  demur  for  their  non^age.    24  £•  3.  32.  b.] 

•  Vertjon's       [  j2.  In  a  fomudon  againft  baron  and  feme,  the  feme  being  rc- 

?TnTf^c  <^i'«^c^  yx^n  default  of  the  baron,  may  vouch  another  to  warranty. 

vouched  to  D.  1 3  £1.  *  298.  28.  per  Curiam.    D.  i.  2.    Ma.  f  103.  8. 

warranty,       j^  £1.  +  34I.  5I.] 
and  after  '  +  ot       J     J 

ihe  waived  the  voucher,  and  joined  the  mife  upon  the  grand  a(fire.    Ibid.  \  Bendl*  9o6« 

pi.  941 .  S.  C.  with  the  pleadings  abd  counterplea,  but  no  judgment  mentioned ;  but  refers  to  Dyer 
as  above,  and  to  the  New  Book  of  Entriea,  fol.  334.  338,  and  340.  for  the  pl^diogs  at  laiBC 

^0  tenant  by  13.  Feme  received  (hall  plead  the  dioth  of  her  baron.  Thc- 
ht^cfafter  'call's  Dig.  Lib.  13.  cap.  II.  pi.  S-  cites  Pafch.  5  E*  2.  Re- 
lie  is  re.      fceipt,  164.    18  £•  3.  38.  &  Mich.  17  £.  3.  6i.   Quaere. 

ceivcd  may 

plead  the  death  of  the  tenant,  but  not  before.    Theloall's  Dig.  Lib.  13.  cap.  1 1.  pi.  1 8.  citea  PJafdi. 

18  E.  3.  1 1 .    Refceipt,  109. And  that  he  was  dead  before  the  tvrit  pwrthafed.    Ibid.  citc# 

H.  b6  E.  3  57.  But  feme  received  (hall  not  plead  that  her  baron  waa  dead  the  day  of  the 

writ  purchaled.     Ibid.  pi.  5.  cites  3  II.  6.  90. 

In  dower  againfi  feveraly  judgment  tuai  given  againjj  feme  of  them  fy  their  defamlt,  and  Msf 
prayed  to  be  received  upon  the  default  of  ibc  otfacrii  befire  judgment  ^ivm  ogaittjt  thtm^  Mdfuid. 

shse 


titff  Aav  ^thtm  4f<i<n/y  nukvm  jtdgmkt  nuat  glwte,  nuere  dtai^  StCg  upon  wTiich*  be  wit  received  t 
but  be  wu  oafted  of  this  pleti  and  put  to  plead  in  bar.  Tbeloall's  Dig.  Lib.  13.  cap.  11.  pi.  19. 
dhcs  THd.  tg  £.  3.  Refceipt,  14.  ■  ..Ibid.  pi.  15.  cites  Mich.  48  £.  3.  Sj.  fays,  That  he  (hall 
plead  thu  one  of  the  tenaptt  ia  deadm  .    . 

1^  A  feme  received  toaj  fatf^  the  mfjj^    Theloairs  Dig,  Buthmt 
Lib.  13.  cap.  II.  pi.  a.  cites  3  E.  3.    It.  North.  Entre,  6.  ^rnotre- 

eehred  Xofidffy  the  entry  In  cmi  /•  vfta,  Theloall't  Dig.  Lib.  1.3.  cap.  11.  pi.  2a.  cites  Pafch. 
3tE«3.    Reiceipc,  is6.  aiid4a  AfL  4. 

15.  Tenant  by  refceipt  a  latere  was  received  to  plead  to  the 
writ  for  repugnancy  appannt  in  tbi  writj  and  it  was  abated.  The- 
loalPs  Dig.  Lib.  13.  cap.  11.  pi.  2.  cites  Mich.  3  E.  3.  97. 

t6.  A  feme  received  (hall  not  plead  mn^tinure  in  abatement  of  ^«'  in  afnTe 
Ac  writ;  per  opinionem.    TheloalPs  Dig.  Lib.   13.  cap.  11.  chirgTthe 
pi.  4..  cites  6  £.  3*  242.  and  3  H.  6.  20.  ^me  re- 

ccived  was 
to  plead  nan^enwrt.    Thelotll's  Dig.  Lib.  13.  cap.  it.  pi.  6.  dtea  Mich.  17  £.  «• 
«73- 


17.  A  feme  received  Ihall  not  plead  jointenancy  for  the  non-  ^*>»<J»  f^yt, 
tenure ;  per  opinionem.    Theloairs  Dig.  Lib.  13.  cap.  11.  pi.  4.  jadgiV  c'nl 
cites  H.  6.  £.3.  242*  and  3  H.  6.  20.  ira  Mich. 

10E.3. 533. 

17  £•  3*  41.  agreed,  and  31  E.  3.    Refcript,  ia6.  and  *  4a  ACT.  4.     But  he  who  conies  a  lacere 
flkall  aoc  pkad  jointenancy*     Ibidem..  *  Br.  Refceipt,  pi,  104.  cites  S.'  C.  per  Pcrfey ;  quod 

non  negamr.  S.  P.  per  Newton.     Br.  Refceipt,  pi.  68.  cites  ai  B.  6.  48.    ■       »S.  P.    The- 

lonil's  Dig.  Lib.  13.  cap.  ii«  pi.  35.  cites  at  H.  6.  5a.  S.  C. 

18.  In  ceffavit  againjl  harm  and  feme  who  pleaded  open^  and  f    87    1 
Jitfflcient  te  bis  dijirefsy  and  after  the  haron  made  default  at  the  petit  Theloall's 
cape^  and  the  feme  Jhewed  caufe^  and  prayed  to  he  received^  inafmuch  ^*^'  ^**'* 
as  fhe  held  for  the  term  of  her  life  of  the  leafe  of  A.  and  notwith-  pi.  s.  "ekes* 
fiamding  the  contrariety  me  was  received^  and  after  pleaded  the  fame  Triii.  8  £.3^ 
flea4o  the  writy  and  die  demandant  maintained  diat  they  held  of  ^^7'  ^'  ^* 
him  as  the  writ  fuppofed.    Br.  Refceipt,  pi.  62.  cites  Trin.  8  £.  3. 

19.  It  feems  by  the  opinion  of  T.  4  £.  3.  148.  That  the 
feme  received  may  £iy,  That  the  demandant  has  entered  and  dijfeifed 
her  pending  the  turitj  notwithftanding  that  (he  be  not  now  tenant ; 
for  fhe  was  tenant  the  day  of  the  writ  purchafed.  Theloall's 
Dig.  Lib.  13.  Cap.  II.  pi.  3.  cites  8  £.  3.  420. 

20.  Tenant  by  receipt  a  latere  in  dower  cannot  fay,  That 
the  defendant  detains  charters  concerning^  &c.  Theloall's  Dig. 
Ub.  13.  cap.  II.  pi.  9.  cites  M.  8.  £•  3.  422. 

21.  Feme  received  (hall  plead  mifnofmer  of  herfelf  in  her  name  S.  P.  ibid. 


^kMifm.    TheloaU's  Dig,  Lib.  13."  cap.  11.  pi.  10.  cites  M.  p*' 38- cite, 

10  iU.  3*  530.  Ssvcr  Dtf. 

a^. — And 
flie  waa  received  with  faying.  That  (he  is  the  fame  perfoo.    Ibid.  pi.  lo.  cites  85  E.  3.  44.- 


Sm  ibe  may  plead  mtfnofmn  rfbir  baron.     Ibid.  pi.  35.  cites  T.  ai  H.  6.  5a. ; — Tcn-nt  by  te- 

Icdpc  fliaJ]  plead  mifrifmer  of  the  tenant  in  name  of  bnftijm  with  averment,  that  he  ii  the  fame 

perfoo.    ThcloalPa  Dig.  Lib.  13.  cap.  ii.  pi.  11   cites  M^.  to  E.  3.  537. A  feme  received 

■lay  peradventure  plead  mifnofmer  of  the  demandant.    Per  Newton,    bt,  Refceipt,  pi.  68.  citea 
si  H. 6.48. 

H  3  22.  Ttnant 


1/ 
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12.  Tefiimt  hy  refceipt  a  latere  in  writ  of  entry  in  file  p&k 
may  plead  to  the  turity  that  the  dimandant  might  have  writ  within 
the  degrees.     Theloall's  Dig.  Lib.  13.  cap.  ii.  pi.  ii*  cites  M* 

10  E-  3-  537- 

23.  In  writ  of  entry  fuppofing  the  entry  by  two,  the  tenant  by 

refceipt  a  latere  cannot  izy  that  the  tenant  entered  by  one  alone, 
Theloall's  Dig.  Lib.  13.  .cap.  ii.  pU  13.  cites  M.  11  £•  3.  Re- 
fceipt, 119. 

24.  In  ajjije  ^ainfi  C.  P.  and  two  others^  who  pleaded  to  tbi 
afffe  by  baiuffy  and  the  affife  remaimdy  and  at  another  day  eame  Cm 
and  as  tenant  was  received  to  plead  by  releafe  with  warranty  of  the 
ancejior  of  the  plaintiff \  for  of  this  lies,  certificate  and  this  fhaU 
avoid  circuity  of  a£lion,  the  plaintiff faid  that  C.  had  nothings  but 
R.  is  tenant^  and  the  others  e  contra  \  and  at  this  day  all  made  ^- 

fauU  but  C.  TxAJhefaidy  That  R.  is  tenant  of  the  franktenement^  th^ 
reverfion  to  her^  and  by  his  default  prayed  to  be  received^  and  was 
received,  becaufe  the  plaintiff  refufed  her  for  tenant  before^  and  upon 
this  both  are  now  agreed,  by  which  (he  pleaded  now  another  plea  i4 
barj  and  well ;  for  this  is  a-  new  tenancy^  therefore  fhall  haye  new 
anfwer.     Br.  Refceipt,  pi.  83.  cites  1 1  Aflf.  3. 

25.  Feme  received  (hall  plead.  That  the  demandant  demands  th€ 
land  and  rent  iffuing  out  of  the  fame  land.  Theloall's  Dig.  Lib.  I  j. 
cap.  II.  pi.  15.  cites  M.  12  £.  3.    Brief,  257* 

26.  Feme  received  fhall  plead  outlawry  in  the  demandant^  if 
(he  be  received  before  appearance  or  admittance  of  her  baron 
before.  TheloalPs  Dig.  Lib.  13.  cap.  11.  pi.  15.  cites  13  £•  3. 
Utiary,  9.  49.    And  fays.  Quaere  if  ihe  may  do  fo  after. 

27.  Tenant  by  refceipt  in  aflife  may  fay,  That  the  plaintiff  has 
another  writ  pending  of  a  higher  nature  againft  the  tenant,  &c. 
Theloall's  Dig.  Lib.  13.  cap.  ii.  pi.  16.  cites  M.  16  £•  3*  Re- 
fceipt, 103.    16  Aff.  17. 

S.  P.  Per        28.  Againft  tenant  by  refceipt  the  demandant  /hall  count  do 

5i«Tthtf    "^^>  ^^^  '^  ^^  ^^^>  S"^  ^^^    ^^*  Refceipt,  pL  93.  cites 
iftdecU.     21  AfT.  17. 

ntionb€tll» 

and  the  l>ft  good,  no  advantage  (hall  be  taken  of  the  firft  dechntioDt^  hy  rffaipt  the  frf 

matter  it  waived  to  the  originali'Zt  »t  feenot.     Br.  Refceipt,  pi.  69.  ctiet  ai  H.  6.  48. 

S.  P.  And  to  this  new  count  may  tbefrayet  vouch  and  flead  in  har%  and  no  declatation  Ihatt  60 
made  but  where  the  demandant  has  not  declared  ////  the  refceipt  \  contra  where  he  has  declared 
befoie  the  refceipt.     Br.  Refceipt,  pi.  14.  cites  33  H.  6.  53. 

Inforniedon  againft  baron  and  feme,  the  demandant  eonntedy  and  did  mot  allege  effleet  in  the  domett 
and  the  haron  made  defaults  and  petit  cape  ifTued^  and  at  the  day  the  haron  made  default  a/fot  by 
vrhicb  the  frme  prayed  to  be  rcci  ivcd ;  and  upon  her  refceipt  fhe  pleaded  to  the  county  heeaufe  n% 
efplect  are  alleged  iiCthe  donee  \  and  per  Cur.  ^t  fhall  not  plead  in  t4r  before  that  {he  be  received  in 
Ja^49y  which  ^  ^afton  fuffered  the  refceipt,  and  then  (he  pleaded  to  the  count,  aa  before ;  and  the 
heft  opinion  there  was.  That  this  is  new  tenancy  given  by  the  ftatute,  and  new  tenancy  fiall  have 
new  count,  and  therefore  the  demandant  counted  de  novo.  Br.  Refceipt«  pi.  5.  cites  3  H.  6.  4s. 
And  io  tue  did.  Mich.  4  H.  6.  aa  it  ij  faid  there.— <— —fa  againft  the  votuheon  Br.  Refceipt 
pi.  5.  cites  3  H.  6.  41. 

§[  'Js  ]     . 

29.  A  feme  received  faid,  That  one  of  the  vills  is  a  hamlet  of  ihe 
other ^  &c.  Atijudsed  a  good  plea  without  the  pleading  upon  the 
refceipt.  Theloalrs  Dig.  Lib.  13.  cap.  ii,  pi.  2i«  cites  M. 
22  £•  3.  14.    Contra  M.  10  H.  4.  2. 

30.  Jfftfa 


30.  Jffi  againft  harm  and  feme  who  pleaded  record^  and  failed 
wf  it  at  the  daj^  and  the  feme  came  and  prayed  td  be  received,  and 
nvai  received^  quod  nota ;  by  which  (he  pleaded  nul  tort  to  the 
affife.     Br.  Refceipt,  pL  lOi.  cites  26  Ail'.  35. 


31.  In  ori  in  vita  againft  baron  and  feme^ Juffofing  the  entry  by  S.  P,  But 
p  baron  of  the  demandant^  the  baron  made  difauH^^ndi  the  feme  was  ^^  ^■". 
received^  waAfaid  that  the  baron  found  him  feijed\  judgment  of  the  ^J^^^IT^A 


tt/r/Ti  and  was  oufted  of  the  plea ;  for  ihe  is  not  in  mifchief  of  faiafy  the 
Warranty.     Br,  Refceipt,  pi.  62.  cites  31  E.  3.  wri7w?thm 

the  degree*,  to  have  her  wirr«nty.    TheloaU't  Dig.  Lib.  t3«  cap.  it.  pi.  s 7.  ekes  T.  17  £.  3.  4o« 
10  £.  3.    31  £.  3« 

3a.  A  feme  received  (hall  not  plead  n^ofmer  of  the  vill*   The-  ^«'  '*>«<'• 
loairs  Dig.  Lib,  13.  cap.  lU  pi-  35.  cites  Mifnofiner,  12.  Sl^'s!"** 

ReCcctpt,  itS.  and  4a  Aff.  4.  fays,  That  (he  (hall  plead  mifoofmer  of  the  vIU.      ■  S.  P.   Pes 
PerCey,  quod  aoa  negauir.    Br.  Kefcdpty  pi.  104.  cites  4*  AC  4. 

33.  In  wafle  againft  baron  andfenuy  writ  of  enquiry  of  wajh 
tx/as  awarded  by  their  default^  and  the  wz&c  found  for  the  plaint iff^ 
and  at  the  dav  in  bank  the  feme  viras  received,  and  pleaded  no  walte 
done.     Br.  Refceipt,  pi.  63.  cites  P.  j.Sc  H.  32  £.  3. 

34.  Precipe  quod  reddat  againft  baron  and  femey  who  made  S.  P.  t  Infta^ 
default  after  default^  and  came  U*  and  faid  that  he  himfelf  was  31o* 
^fifed  and  leafed  to  the  baron  and  feme^  and  to  one  f.  S.  who  is  in 

full  life  not  named  in  the  writj  and  prayed  to  be  received ;  and  the 
demandant  upon  this  matter  was  compelled  to  maintain  his  writ* 
And  fo  fee  plea  to  the  writ  upon  the  refceipt,  and  if  the  demandant 
bad  admitted  his  refceipt  his  writ  had  abated,  by  which  he  faid 
that  the  baron  and  feme  are  tenants^  and  the  others  e  contra.  Br« 
Refceipt,  pi.  i6.  cites  40  £.  3.  J2. 

35.  Scire  facias  againft  baron  and  feme,  who  made  default  at 
the  niji  prius^  and  the  feme  was  received  at  the  day  of  petit  cape^ 
and  pleaded  to  the  writ,  that  the  plaintiff  had  a  coheir  in  full  life^ 
and  admitted  ;  quod  nota.    Br.  Refceipt,  pi.  19*  cites  42  £.  3.  2*. 

36.  Jjjife  againft  baron  and  feme  of  tenements  in  Gloucejler^  the  Theh>an»ft 
haron  made  default^  and  the  feme  prayed  to  be  received  \  and  faid  ^'^'  ^^^* 
-otpom  her  refceipt^  and  hefon  that  Jhe  was  received  in  faH^  that  the  pf.  33rdici 
tenements  are  in  the  fubu^bs  0/*Gloucefter,  and  not  in  Gloucefter  \  4«  Air.  4. 
and  the  jdaintifF  was  put  to  arifwer  to  the  exception  by  awards  ^"^  ^'^'i 
Hunter  uiid  the  feme  ought  to  plead  in  bar,  and  defend  her  right;  hjllTwho 
for  <b  is  the  ftatute :  et  non  allocatur^    Br.  Refceipt,  pi.  xo^  cites  comes  a  la. 
42  Aff.  4.  *^'«   "-^^ 

Vcne  received,  Ihall  nbc  plead  tk§i  tht  tenemtnt*  are  In  anathet  vUt.    Theloatl's  Dig.  Lib.  13^ 
cap.  it.  pi.  31^.  cites  19  £.  a.    Refceipt,  177-  i7S.~But  Perfey  faid,  That  (he  (hall  plead  that  tho 
are  in  another  vill;  quod  non  negatur.    Br.  Refceipt,  pi.  104.  cites  4a  Aff.  4. 


37.  In  writ  of  entry^  fuppojing  that  the  baron  and  feme  had  not 

tntryy  nnlefs  by  juch  a  one^  there  the  feme  received  cannot  fa\  tha^ 

Jbe  wasfeifed  before  the  cover ture^  &c.  becaufe  there  is  no  mifchief 

of  warranty.     Thcloall's  Dig.  Lib.  13.  cap.  ii.  pi.  24.  cites  1\ 

H  4  38.  Not^ 


*^9  lUftCfptt' 

A  thing  38.  Note)  that  OMant  hy  rgfaipt  truq  pUad  to  the  wrk  a  thing 

^UchJf^  wiiVA  gois  in  mifcbiif  of  bis  warranty  «c.  as  to  felfify  the  cntrjr  in 
warranty,    wfit  of  duoi  *  fuit  iiifni  actatciii)  and  in  the  per,  &c.    Br.  Refceipt^ 

and  which    pi.  21,  citCS  45  E,  3.  2$. 
prffvti  the 

writ  ahattd  in  lawt  the  feme  may  have ;  u  to/aj  that  the  ortgimai  twi«  hroaght  6y  ttuo,  mmJ  the  one 
it  dead  pending  the  tvrft.  Br.  Refcciptf  fl.  6s.  citei  21  U.  6.  48.  Per  Pafton.— She  may  plead 
«//  manner  ofttieas,  and  talte'til  other  advantages  which  Jhe  and  her  hi{/iand  might  have  done,  and 
c^prcially  fuen  plea*  at  tfcnch  to  the  mifchief  oi  the  wartaniy.  a  loft.  344. 
tenant  by  refceipt  maj  have  pica  which  is  centrarianti  for  i/fie  wot  tenant  pur  mnter  vict  Jhe  mny 
Jay  erfiy  f»r  vie  it  dead  pending  the  writ.  Per  Prifot.  Br.  Refceipt,  pi.  68.  cita  at  U.  6*  48.—^ 
TbeloaU'a  Dig.  Lib.  13.  cap.  it.  pi.  35.  citca  ti  U.  6.  5a,  S.  C. 

Brooke  39.  In  pracipi  quod  reddat,  the  tenant  demanded  the  view,  and 

fMinMbat  ^^^  ^^^  ^^^  ^  P^^^^  partium^  and  after  made  default'^  and  then 

in  thfprin  Came  fV,  and  prayed  to  be  received  for  rtverjion^  and  was  received^ 

cipaicafe  and  zk^v  pleaded  that  the  tenants  had  nothing  the  day  of  the  writ 

b  ^refceipt  Pttrchafed,  judgment  of  the  writ  \  and  it  fccms  that  he  (hall  not 

lhali  not  have  the  plea,  for  the  tenant  has  affirmed  the  writ  by  bis  appearance 

bave  the  and  continuance  by  Price  partium,  and  fo  the  tenant  by  recipt  Jhall 

^ttmtr^y  ^^  contradict  it.     fer.  Refceipt,  pi.  24.  cites  48  E.  3.  >5. 

to  bit  refceipt^    Ibid. Thclr.all*s  Dig.  Lib.  13.  cap.  n.  pi.  25.  citea  S.  €.■■  ■    In  writ  againft 

haron  and  '-m^j  the  tenant  by  refceipt  upon  the  refceipt  ySifV  that  the  feme  had  nothings  and  tOtt  the 
haren  heidjoi  term  of  bit  life  of  his  leafe^  &c.  and  prayed  to  be  received,  and  was  received,  and 
pleaU'  (i  to  ihe  »dion ;  ior  itie  writ  (bail  not  abate.  Thcloair*  Dig.  Lib.  13.  cap.  ti.  pi.  29.  cites 
N.  13R,.  8.    Refceipt,  98. 

So  if  feme  ^0.  And  iptx  Hanmcr,  in  pracipe  quod  reddat  by  afeme^  if  the 
b  dc^uil''  /fiwif/  make  default^  and  he  in  reverfion  is  received^  he  Jball  plead 
of  her .  aron  that  the  feme  demandant  took  baron  pending  the  writ  i  quod  Perfey 
« j*"t  of  conceiSt.    Br.  Refceipt,  pi.  24.  cites  48  E.  3.  25. 

nay  plead  the  like  pica.  Per  Newton,  Br.  Refceipt,  pi.  6a.  cites  at  H.  6.  48.— — <^TheIoan'a 
Dig.  Lib.  13,  cap.  11.  pi.  35.  citei  21  H.  6.  58.  S.  C— Tenant  by  refceipt  may  iay  that  the  df 
mandant  it  a  feme  cevert^  notwithftanding  iltat  the  tenant  has  accepted  the  writ  good.  Theloall'^ft 
Dig.  Lab.  13.  cap.  11.  pi.  85.  cites  M.  48  £•  3.  8^. 

41.  In  formedon  in  London  againft  baron  and  feme>  the  fem§ 
received  was  at  ijfue  with  the  demandant  upon  a  foreign  plea^  and 
the  record  removed  into  C.  B»  for  the  trial,  &c.  and  the  feme  pleaded 
ibere^  that  after  the  removal  the  demandant  bad  recovered  againft 
her  baron  and  ber^  &c.  and  fo  their  tenancy  lofi,  &c.  judgment  of 
the  writ^  ice.  And  it  was  held  that  (he  ihsiu  not  have  the  ^ea^ 
unlefs  the  recovery  was  afier  the  lafl  continuance^  and  alfo  that  (he 
(hall  not  have  the  plea  in  this  place,  which  has  only  power  to  try 
the  ifliie,  &c.  Theloall's  Dig.  Lib.  13.  cap.  iz.  pi.  26*  cites 
49  E.  3.21. 

42.  Tenant  by  receipt  in  dower  (hall  plead  in  abatement  of 
the  writ,  that  the  demandant  has  accepted  parcel  of  the  tenements 
in  the  fame  vill  in  the  name  of  dower ^  &c.  But  it  was  faid  that  it 
was  a  plea  tp  the  action.  Theloall's  Dig,  Lib,  13.  cap.  ti« 
pi.  27.  cites  P.  7.  R.  2.    Reiceipt,  95. 

43.  it  was  faid  that  tenant  by  receipt  (hall  plead  darrein  feifim 
in  writ  of  aiel.  Thcloairs  Dig.  Lib.  13.  cap.  ii.  pi.  27.  cites 
P.  7*  R;  2.    Refceipt,  95. 

44*  I« 


^  I  •  <" 


«9t 

44«  In  fiin  facu^  ngtinft  hann  and  fimi  tint  tann  modi  di*  B^*  Brief, 
f^atky  and  die  ftmi  urns  naivid  if  atUnuy  bf  writ  of  Cbanaryy  |.  c!La 
wbicb  ttfii^d  that  Jh€  was  fick^  ana  tUadid  ruwiry  by  a  Jhrangit  fim  «v. 
hy  iigng  tttU  upon  ui$ut  deairey  wb$  bad  fuid  ixicution  i  judgimnt  ^fi^f^^ 
aftbi  writ^  and  no  plea,  becauie  it  is  tut  by  affim  triid.  Br.  Re-  ^ZS 
&eipt,  pL  31.  cites  7  H.  4.  15.  fiJ!^' 

imgthtwrSt 
^y  pifdiag  of  a  recovery  aad  ezecodoB  faed  by  a  ftraager  agaioft  fier  btftm  aad  her  in  a  tormcdos 
by  meal  dcdire  peoding  the  icire  fimas*  &c  Aeemm/e  by  the  prayer  fo  be  received*^  Aat  mjjfmmi 
knft^tm  be  itwMMt^  Qiuare,   Theloaira  Dig.  Lib*  13.  cap,  tt.  pi.  ^  citei  M.  4.  H.  4*  i* 

45.  The  tenant  by  refceipt)  upon  his  refceipt  may  lay  tbat  tbg 
Jdmandantis  bis  villein.  Per  Cottifinores  quiere  inde.  Bn  Re- 
fceipt^ pL  44.  cites  9  H.  5.  foL  ultimo  in  the  written  book* 

4j6*  The  refeeipt  was  counterpleaded,  and  upon  this  at  ijpiiy  [  9^  ] 
amd  after  ^c  frayu  pliadid  an  sntry  $ftbe  dsmandant  after  the  lafi 
aBrnttnaaMee^  tec.  And  it  was  held  that  he  (hall  have  the  plea; 
quaere.  Theloall's  Dig,  Lib.  13.  cap.  1 1.  pi.  31.  cites  P.  9  H.  5.  3. 
Contra  37  H.  6.  2.  rer  judicium,  and  20  £•  4.  9.  But  he  ihaJl 
have  the  plea  after  that  he  is  received. 

47.  Writ  §f  entry  fur  difftifin  againfi  bar  en  and  feme^  who  ^'t  U 
made  default  after  dtfauli^  and  came  the  feme^  and  prayed  to  be  '^^S^y^ 
receive^  and  was  received^  and  faid  that  tbe  boron  and  Jbe  did  net  vitm^  the 
eHJeifiy  &c.    And  it  was  doubted  by  Godred,  if  ftie  (haU  anfwer  to  fimeA^ 
the  difleifin  of  her  baron,  or  of  herfelf  only;  quaere^  for  it  was  ^^^^ 
not  adjudged.    Br.  Refceipt,  pi.  7.  cites  9  H.  6.  26.  dona  pai« 

PerBabb., 

And  the  bcft  opinion  wai  that  (he  (hall  have  the  plea. 


48.  Preecipe  fuod  reddat  in  M.  againfi  baron  and  ffmt^  who  ?*??!*• 
after  effeign  made  default^  and  came  he  in  remainder^  zndfaid  that  i^f^p./.. 
y.  Nm  wasfeifedy  and  leafed  to  them  for  life^  tbe  remainder  to  bim^  pi<34.  citca 
and  prayed  to  be  received,  and  upon  his  rc(ceipt  faid  tbat  there  are  ^^^hSSl 
two  Ai*s  in  tbefamt  county,  viz.  Over^M.  and  Netber^M.  abfque  ^^ 
bee,  that  there  u  M.  only,  and  demanded  judgment  of  the  writ,  &c. 
Scd  non  ulterius  arguitur  i  but  Port,  faid,  That  in  this  cafe  he  in 
remainder  ought  to  fliew  deed  upon  his  refceipt^  Sc  Markham 
Jiduit;  quaere,  &  vide  35  H.  6.  inde.    Br.  Refceipt,  pi.  9.  cites 
20  H.  6.  20. 

49*  fFrit  of  aiel  again/!  baron  and  feme,  and  at  the  nijlprius  tbe  TheloaH'k 
taren  and  feme  made  default,  by  which  petit  cape  was  awarded  re^  ^*«*  ^^^ 
tunsaile  at  another  day ;  and  the  feme  upon  caufe  Jbeutn,  prayed  to  pf^^fdt^ 
he  received^  and  faid  by  Portington,  Tbat  tbe  demandant  bad  en^  T.  at  H.€« 
teredinte  the  land  pending  tbe  writ,  judgment  of  the  writ,  and  sEd  not  6*«  ^  ^* 
Jay  that  he  has  entered  after  the  loft  continuance,  and  yet  well ;  for 
jfe  is  new  as  a  new  tenant,  but  be  who  is  party  to  tbe  writ^  and  net 
au  tenant  by  refceipt,  may  have  this  plea  without  faving  tbe  default ; 
contra  of  the  barm  and  feme  together,  or  other  tenant,  who  has  made 
^btfasilt ;  and  it  is  not  in  cafe  of  refceipt ;  for  plea  which  proves  tbe 
writ  abated^  and  which  trenches  in  mifcbief  of  warranty,  tbe  prayee 
to  be  received  may  have  in  form  as  abeve.    And  after  Markham  de^ 
wmrred  upon  the  refceipt^  by  which  the  tenant  by  refceipt  made 

attorney, 


L'> 


^  I8ieft(tf|ti 

ttttaney^  Mi  Ihr  ftrenl  flie  fhall  hate  thti  plea  above ;  fer  /iSf f  i$  m 
h/tfeipHy  wbicD  h  a  good  bar  in  writ  of  aiely  though  the  prayor  con-^ 
audi  to  tbi  iorit ;  and  per  Arden,  The  feme  fliall  have  the  plea  \ 
for  otherwife  ihe  fhall  be  charged  of  the  tfliies  and  profits  from  rhe 
death  of  the  anceftor  till  the  judgment  given,  where  d^  demandant 
himfelf  is  feifed,  by  which  the  demandant  (aid,  That  be  entered 
pending  the  writ*  Br.  Refeeipt,  pi.  62.  cites  21  H.  6.  48. 
Tliefotn*t  50*  Tenant  by  refceipt  after  the  refceipt  fliall  be  admitted  t$ 
i>*g-  Lib.     ^j^^  ffjg  ^jjjfif  jL  f^fy  Latin.    Per  Porcington.     Br.  Refceipt, 

Jf-M.^'dU;  Pl.  6a.  cites  «  H.  6.  48.      _   ^     ^ 
•tH.6.5a.      51.  Feme  received  may  plead,  That  the  demandant  is  made  a 
**^"  knight^  &c.    Theloall's  Dig.  Lib.  13.  cap.  11.  pl.  35.  cites  Ti 

21  H.  6.  5a. 

52.  Tenant  by  refceipt^  who  is  received^  and  traverjes  the  adliwy 
imd  after  makes  d^ault  at  the  niji  priusj  cannot  at  tie  day  in  bank 
Jove  his  default  by  pretence  of  foods  or  by  any  other  way  \  for  im-* 
mediately  by  default  he  is  Out  of  Court.  Br.  Refceipt^  pl.  120. 
tttes  22  H.  6.  15. 

53.  In  pracipe  quod  reddat  again/I  tenant  f»r  life  of  land  in  A,  Bh 
thtd  Q  and  the  tenant  rendered  the  aSlion^  and  came  he  in  remainder^ 
and  prayed  to  be  received,  and  (hewed  caufe,  znAfaid.  That  all  thb 
land  lay  in  A.  and  B.  and  none  in  d  yudgment  of  the  writ  ^  and 
b^  fome  this  is  a  'good  plea  upon  the  refceipt  for  the  miichief  of 
the  warranty ;  (bt  the  demandant  did  not  demur^  but  took  ifjuc  that 
it  lay  in  A.  Bx  and  C,  therefore  qustre  if  it  be  neceffary  \  and  per 
Choke  and  Moile,  the  tenant  by  refceipt  Jhall  not  fay^  That  the 
tenements  are  in  another  in  viU  %  for  there  he  is  not  at  mifcljief: 

r   ^    3  and  after  Littleton  pleaded  for  the  tenant  by  the  re(ceipt  and  upon 

*But  tht  the  refceipt,  that  3  acres  parcel  of  the  land  in  demand  are  ♦  ancient 

Jhaltnoi  ^^mefncy  and  Jhewed  certainly^  &c.  and  a  good  plea,  mtwithflanding 

plfad  this  that  the  tenant  had  affirmed  it  to  be  frankfecy  and  fo  the  jurifdiSlion 

>/m;  for  4fice  affirmed'y  and  to  another  acre  [that  it  was]  not  [ancient  de^ 

mifcfiJcf*^  W£(w]  quod  nota,  but  he  Jhall  plead  this  after  the  refceipty  per  opi- 

for  he  hat  nionem,  &c.     Br.  Refceipt,  pl.  108.  cites  2  £.  4.  25. 

dqMTted 

with  the  land  with  watrtnty.    Ibid. Bwt  the  prmyee  it  ta  have  rhe  /oW  after  the  death  %f  tb% 

tenant  for  life  \  and  it  it  mifcbicvoin  to  him  to  have  the  nature  of  the  land  changed.     Ibid*       ■■ 
«  Thcloall's  Dig.  Lib.  13.  cap.  11.  pi.  36.  cites  a  £.  4.  29.  S.  C.  * 

54.  Tenant  by  refceipt  cannot  allege  excommunication  in  the 
demandant ;  for  he  came  to  defend  his  rieht  by  the  llacute,  and  tnis 
is  not  part  of  his  right.     Br.  Refceipt,  pi.  108.  cites  2  £.  4.  25. 

55.  If  tenant  for  term  of  life  the  reverfii>n  to  a  feme-^covert  nukei 
default^  Stc.  and  the  baron  and  feme  are  received^  the  baron  JhaU  not 
confefs  the  a£fion.  For  he  has  taken  upon  him  to  defend,  &c.  quod 
non  negatur.     Br.  Refceipt,  pl.  109.  cites  7  E.  4.  17. 

Thcloall't  '  56.  ^P^f  againft  baron  and  feme,  tht  feme  was  received \  and 
Dig.  Lib.  hi  parcel  {htfaid^  Thatjhe  and  her  baron  granted  her  efiate  to  W.  B. 
P?.  37.^citei  ^^fi^^  tvbich  grant  no  wajle  done.  Pfer  Pigt)t,  She  cannot  have  the 
S.  c. '  ^lea ;  for  now  fl)e  has  proved  that  Jhe  cannot  hfe  the  franktenement^ 
and  for  the  damages  (he  (hall  not  be  received,  nor  upon  leafe  for 
term  of  years.    And  fo  fee  thact  refceipt  does  not  lie  lA  wafte,  but 

upoo 


'**\f^A* 
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upon  eftate  for  term  of  life ;  but  bgcaufgj'ifree^wry  hi  bad  aiatnft 
htr  ani  hit  har§n^  Jbe  Jball  not  have  cut  tiLvita  of  Hfe  firji  demjij 
dierefore  for  this  mifchief  Jh$  fiall  bavi  ibi  pUa^  quod  ftoCa.  au 
Refeeipt,  pi.  122.  cites  ^  £.  4.  16. 

57.  Lord  irougbt  writ  of  entry  fur  diffiifin  of  bis  rutt'fifvlco^ 
and  the  tenant  made  default  after  defaukj  and  be  in  reverfion  Ckmt^ 
and  fflid^  That  be  leafed  the  land  to  the  tenant  for  life^  and  prayed 
to  be  received,  1771^  was  received  of  tbe  land  where  rent  was  in  4fr« 
Hunulj  and  no  landj  quod  nota ;  for  he  may  traverfe  the  title;  And 
^e  prayeefaid^  That  the  land  is  bors  difonfee^  and  there  the  plaintiff 
fiall  not  Jbew  that  it  is  held  of  him^  ^^  fi  within  bis  fee  i  hit  fluul 
by  generally,  That  within  bisfee^  Pryl.  Br.  Refceip^  pl»  iii« 
cites  10  £.  4.  9. 

58.  Where  a  man  leafes  to  two  for  life^  and  the  one  is  imbleadii 

if  prsecipe  quod  reddat,  and  pending  tie  writ^  the  other  releafes  ta 
im  all  bis  rights  there,  if  the  other  pieads  jointenancy^^  the  writ 
fliall  not  abate ;  but  if  he  in  reverfion  pravs  to  be  received,  in« 
a/much  s^  he  leafed  to  both  who  are  in  full  life,  he  fliall  have  the  ' 

plea.     Br.  Refceipt^  pi.  1 12.  cites  18  £.  4.  25. 

59.  In  every  cafe  where  the  wife  is  received  for  de&ult  of  bef  Tbfiitfs* 
fau(band,^>S&a//p/pai^  and  have  the  fame  advantage  in  pleading  as  ^^.''^|| 
tfjbe  were  afejnefoliy  &c.     Litt.  S.  669.  bJjt^n^im 

4UI  eafetx 
fat  if  •  itxBLt  covert  be  received  Ih  an  ajjife^  and  fUai  a  record  And  ftAU  Ac  AbH  not  therrf>re  be 
adjudged  a  difleiibr,  aft  (bt  Iboold  be  if  fbe  were  fole»  dec.  So  if  Ihe  alooe  levi^  mfike  ikHktoiy^ 
UM  a  feirefmtiss  is  Jkrougbi  aguinfi  bit  Aud  ber  bafftand^  if  (he  be  received  upon  tbe  defkmlt  ofbtf 
kff/bmmd^  fbc  (hall  bar  the  ooiMiree»  which  if  (he  had  been  fole  (he  codld  not  dO|  tbd  in  ioBR  «4hie 
caki.    Ca  Litt.  3^3,  a. S.  P.    %  toft.  344. 

60.  In  quod  ei  deforeeat  in  the  grand  feffions  in  Wales,  in  the 
nature  of  a  writ  of  right,  the  defendant  iaid.  That  be  bad  majusjut 
than  tbe  plaintiffs  and  ifliie  mereupon.  At  the  day  the  tenant 
made  defaulty  and  thereupon  a  petit  cape  was  awarded  i  at  the  return 
whereof  J.  S.  appeared,  and  prayed  to  be  received  bicaufe  the  feoffs 
tkent  was  made  to  the  ufe  of  the  defendant  and  bis  wife^  for  life 
rf  tbe  wife^  remainder  to  J.  S,  and  bis  heirs*  The  demandant 
counterpleaded  the  refceipt,  and  traverfed  the  feoffrngnt^  add  there* 
upon  iflue  was  joined ;  but  at  the  day  of  the  return  of  tbe  jury 

j.  S.  did  not  appear,  but  T,  S.  his  fon  and  heir  prayed  to  be  r/«  f  92  1 
ceivod  by  bis  guardian^  he  being  within  age,  and  faid^  That  bis 
father  was  dead^  and  prayed  that  tbe  parol  might  demur  for  nonage  e 
the  demandant  counterpleaded  the  refceipt^  and  took  iffue  upon  the 
feoffment  as  before ;  and  upon  the  return  of  another  venire  fecias 
die  tenant  by  tefceipt  made  default^  and  another  petit  cape  Was 
a(warded  againft  him  i  and  he  not  appearing,  and  faving  his  de« 
fiitilt,  judgment  was  given  againft  him ;  error  was  broi^ht,  be« 
caufe  the  counterplea  was  of  the  feoffment,  where  it  ought  to  be 
<>f  the  reverfion,  and  he  cannot  traverfe  the  feoffment  but  the  re« 
verfion,  by  whatever  means  he  has  it.    Judgment  was  reverfed 

ibut  9S  it  leenis  upon  another  error,  which  fee  at  (T)  [S.  C] 
'ro.  C  262>  2631  pi.  9«   Trin.  8  Car.   Kiffia  v,  Vau^ian.  j 
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I^4h))  *  ((Qi)  [T]  Refceipt.  yaJgmnt. 

[L3  fupra* 

Br.  Re-  [i^TtJ  forme JoH  againft  baron  and  feme,  Ae  fgme  is  reaived 
*^*  ?^^  X  upon  default  of  the  baron,  and  vouches^  and  the  vouchee 
$«r^Marttn'  ^t^h  ^*^  refumfMfis  isfued  againft  tbefeme^  2n!ijbe  makes  default y 

].  Bo^Htii.  yet  the  demandant  (hall  not  have  feifin  of  the  land,  but  a  petit  cape 
dem'^cUot  -^^^  *^  awarded ;  for  the  feme  (hall  be  in  [fuchj  cafe  as  (he  was 
IbaiUeeo-    at  the  time  of  the  refceipt,  and  if  (he  be  not  refummemd^  (he  (hall 


Ter  feifin  of  have  a^ien  efdifceity  and  (ball  recover  the  land*  9  H.  5.  3.  For 
^*J"^,  (he  is  party  to  tte  writ.] 

y?tC<Siiioe  [2.  £tf^  if  he  in  reverfion  he  received  upon  default  of  tenant  for 
ludfthey  life,  and  after  makes  de faulty  feijin  of  the  land  Jhall  he  awarded 
^iUTfor    '"P^"  ddfault  of  the  tenant,  and  net  a  petit  cape.     9  H.  5.  3.  J 

t^fme  tMi  farty  to  the  writ,  and  he  in  reverfion  Jhall  fiidfurety ;  fir  it  may  ke  tbut  be  hat  moiJkimg 
im  rtverJoM  \  contra  of  the^^Mf,  (he  fliall  not  find  furety  • 

Sowhinbe      [3.  If  a  fewse  he  received  upon  default  of  the  baron,  and  afier 
^Z^^Hl  *^  ^^^™^  »ftf*/x  default,  judgment  Aall  he  given  u6on  the  default  $f 
luiTiifter     the  haren.     38  £.  3.  12.  b.  and  Brooke  Title  Refceipt.  *  46.  in 
mmketde-     abridging  this  book,  (ays,  That  no  mention  Jhall  he  in  the  record  ^ 
^:;ll^     tbi  r.JcJpt.-\ 

Jbtul  he  given  vpon  the  JS^fi  defknlt  of  the  tetufii-,  and  not  npon  default  of  hhn  in  reverfion*  and  then 
JM  numtion  Jhall  be  made  in  the  roll  of  the  default^  nor  of  the  refceipt  rf  the  tenant  by  refce'ft. 
Be.  Refceipt,  pi.  6^  cttei  84  E.  3.  aa.—— **  This  ihoiild  b«  pi.  (45)  aa  11  ttaoda  in  all  the  ediiiona 
pf  Brooke,  and  fio  it  (eenu  that  this  is  mifprinted. 

Br-  Re-  [4,  If  the  feme  he  received  upon  the  default  of  the  baron,  and^. 

aTofdtM*     ^overfes  the  aHion  of  the  demandant,  and  at  nift  plus  makei  de^ 

S.  C.         fauUy  (he  cannot  after  in  bank  fave  this  default,  but  immediateljr 

«|ter  the  default  ^^  is  out  of  court j  and  the  defendant  Jhall  recover 

feifin  of  the  land  upon  the  default  of  the  baron.    22  H.  6. 14..  b.  15. 

,     Brook,  Title  Refceipt,  120.] 

5.  A  man  brought  vorit  of  cojinage^  and  the  tenant  made  default 
after  default,  and  came  T.  and  prayed  to  he  received^  and  the  ref- 
ceipt counterpleaded^  and  at  the  nifi  prius  it  "was  found  that  the 
tenant  was  tenant  in  tail,  and  fo  not  receivable ^  and  damages  20l« 
and  at  the  day  in  hank  the  nifi  prius  was  not  returned,  and  7'.  Who 
prayed  to  be  received,  did  not  come,  by  which  judgment  was  given 
upon  the  default  of  the  tenant,  and  writ  ifTued  to  inquire  of  da^ 
mages,  which  found  damages  Sot.  and  judgment  given  upon  it 
accordingly;  and  by  Finch,  though  this  judgment  be  erroneous, 
yet  it  is  executory,  being  in  force  \  and  fo  fee  where  refceipt  is 
offered,  and  dees  not  take  effi&y  judgment  Jhall  he  given  upon  the 

C  93  3  P^fi  default^  and  as  it  is  (aid  emwhere,  then  no  mention  Jhall  he 
made  in  the  record  of  the  refceipt  \  and  fo,  as  above,  execution  (hall' 
be  of  the  Sol.  and  not  ot  the  2ol.  Br*  Refceipt,  pi.  76.  cites 
39  E.  3.  S. 

6.  In  formedon  the  tenant  made  default  after  default,  and  one  by 

reverfion  prayed  t$  he  received^  and  the  demandant  faii  that  be  bad 

tutbing 


ttMvt, 
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Me&inr  t«  rivtr/hHf  vAfi  to  ifug ;  after  came  die  prdyu^  md/aid 
tbat  the  demmuUntt  bad  ifttnid  afttr  th^^laft  c$ntinuanc$\  upon 
which  the  diwumdant  iimmrredj  and  it  was  adjudged  no  plea  for 
the  prayee,  and  the  dimandant  pntftd  fitri  facias  againji  the 
fitretUs^  mmd  agalnft  the  praya ;  and  it  was  fiiid  diat  he  ihail  not 
have  it  aeunft  rae  prayee.  Qusere  againft  the  fureties ;  for  it 
was  not  a^udged.    w.  Refceipt,  pi.  115.  cites  20  E.  4.  i6. 

7.  Where  the  tmant  in  precipe  quod  reddat  main  difault  aftir  ^«{  "^^^ 
default^  9r  rtndirs  to  the  demandant  and  the  tirmor^  or  tonant  iy  j^^/^^ 
Jiatutt  merchant,  or  fuch  like,  is  received  to  favo  bis  term  or  in^  ctiJeJ^^Zut 
terc/t,  there  the  demandant  JbaU  recover  againft  the  tenant  of  the  tj^** 
franktenement  immediately,  and  cejfet  executio  till  the  term  or  ^'^-.^jjf/^, 
cation  be  incwrred.     Br.  Refceipt,  pi.  132,  cites  7  H.  7.  13.  dmawdtat 
Per  Mordant.  '*  hatred^ 

thhJhaU 
fKve  the  fraktmememt  to  the  tenant  fir  term  of  life.    Ibid.— —iBar/  ^uhen  the  termoTt  or  tenamt  if 
JUtnte  murcbant,  plemJi  a  good  6ar,  and  dijprovet  the  title  of  the  demandantf  yet  Ae  JbalJ  recover; 

iaumediateij^  df  eefit  enwcutio^  ti/i  the  term  or  Jtektute  he  incurred*    Note  the  aiveriity,  quia  aoa 

acgatnr.    Ibid. 

S.  Error  on  a  judgment  in  a  quod  ei  deforceat  in  Wales  was  Seetheftate 
affigned  (among  other  errors)  that  the  judgment  was  given  f^on^l^^t^^ 
tbe  default  of  the  tenant  by  refceipt  againft  the  tenant  by  refceipt^ 
where  it  ongbt  always  to  be  againft  the  tenant  to  tbe  a^ion  :  and 
this  was  held  a  manifeft  error,  whereupon  judgment  was  reverfed« 
Cro.  C.  262.  263.  pit  9.   Trin.  8  Car.  B.  R.    Kiffin  v.  Vaughan. 

(U)    Execution.    How. 

J- 

[i.  TF  rerdid  be  found  againft  the  pravee,  writ  (hall  ifitie  to  Br.&ufeii* 
JL  istfnire  of  tbe  valtu  <?  the  land,  ana  when  tbe  extent  is  re-  ^  HV ^ 
turned  the  demandant  fliall  hxvt  fcire  facias  againft  tbe  pledges,  *  «~^«Tbe 
.  and  tbe  fre^ee.  Br.  Refceipt,  pi.  ii.  cites  33  H.  6.  6.  Per  ftveraicdU 
Wideflade  prothonotyy.— But  36  H.  61  is  that  the  value  (hall  be  s^^hatc 
inpured  by  tbe  fame  infueft^  which  tried  the  ifiue.  thU  word  • 

(Aod),bi* 
it  it  aoeiB  tof  of  the  fievcnl  editioiis  of  the  )m-bookt  i  and  Fitzh.  Til  Surety,  pL  17.  cites  S,  C« 
aad  lays  ooiy  fTbe  demandant  fliaU  have  fcire  facias  againft  the  pledges^  [fo  qucre  if  the  war4 
(Aad)  if  not  mifprintcd  for  (Of)]. ^And  fee  (T)  pi.  6. 

For  more  of  Refceipt  in  general  fee  Si%  (CSofgn,  (RoUCleTy 

and  oucr  proper  Titlci « 
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for'tfoM    (A)  Who  ftall  have  the  ^^;o«,  and  agamft  whom. 


comet  to 
afreft  a 


flMaTaiicI  I-  yF  the  hailiffs  or  •fficers  amfl  certain  perfons,  and  otberi 
be  UcKf-  X  re(cue  them  from  the  o$cer8|  then  he  v)bQ  cauftd  them  U  In 

y^hT     ^'''■<^^^  ^"^^  ^^^  *  ^^^  ^  refcuc.    F.  N,  B.  lo^  (G) 

iittt  mm  have  a  writ  of  refcoiu  but  tn  afiion  apoo  the  cafe.    F.  N.  B.  tot.  (F) 

2.  It  appear^  by  the  regifter.  That  if  a  writ  be  directed  to  the 
fheriiF  to  levy  the  expences  of  the  knights  at  the  tarliament^  and  the 
iheriff  makes  his  warrant  to  the  bailm  of  the  linerty  of  the  Bilhop 
pf  Ely,  to  levy  the  fum  aflTeflfed)  &c«  for  which  the  bailiff  by  his 
MnJer^bailiff  takes  certain  cattle^  and  would  impound  them,  and 
other  perfons  do  refcue  the  cattle,  and  beat  the  under-bailiff,  ^t 
the  bailiff  fhall  have  the  writ  of  relcous  againft  them ;  and  there  it 
feems,  that  the  knights,  which  (hould  have  the  money,  (hall  not 
have  a  writ  of  refcous  for  the  fame-  reicous,  becaufe  it  is  not  a 
duty  unto  them  by  anyperfon  certain^  but  to  he  levied  of  the  inha- 
bitants of  the  town.  F.  N.  B.  I02.  (D) 
Wierea  3.  A  warrant  WBS/rom  the  Jheriff  tPtbe  bailiff  of  the  liberths 

wasf^oed  ^  ^omfctt^  who  executed  it,  and  refeue  vras  made,  and  the  bailiff 
from  the  brought  tiie  a&ion  againft  the  refcuers  to  recover  damages :  and  it 
depyty  of  was  held,  diat  the  ^iliff  may  have  this  a6lion  in  his  own  name^ 
iila^fberty  ^  J^«€ovcr  domages  for  this.  Clayt.  149.  jJ.  273.  Fofteni  v, 
the  bailiff    Lcgerd. 

brott|^tfii 

•fttoo  OB  tke  eaf((  aijainft  the  refctieri  and  tdjud^  for  t]ie  plaiatiff»  and  afimed  10  emr» 

Jeok.  315.  pL  t. 

Hct  95.96.  4.  Defendant  was  taken  on  aca.  (a.  and  refcued ;  an  a£Hon  on 
Sirne  of '*'*  ^  ^^^  '*^  ^^^  *^  plaintiff  #//A^  againft  theft^eriffor  the  refcu&s^ 
Lynne  v.  but  not  againft  the  executors  of  the  fheriff ;  and  if  it  be  brought 
Coningham  againft  the  refcuers,  and  recovery  be  made  againft  them,  and  after- 
K^^Hutt!  wards  the  flieriff  fues  the  refcuers  (as  he  may  odierwife)  die  refcuers 
98.  S.C.  by  may  plead  fuch  recovery  by  the  plaintiff,  and  fo  there  is  no  danger 
the  Dime  of  of  the  rcfcuers  being  twice  charged.  Per  Richardfon  Ch.  J. 
ttfeSc^rd.  Harvey  and  Croke  J.  Button  and  Yelverton  J.  contra.  Tudg- 
ingiy.  The  ment  was  given  for  the  plaintiff.  Cro.  C.  109.  pi.  I.  Patch* 
HuuoVwd  *  ^^*  ^'        lAjnxi  V,  Coughton  &  Ux, 

Yelvcrtoo  wat,  That  the  refcoe  was  an  immediate  wrooc  to  the  flierilF  or  bailiff,  and  the  party,  ta 
commoo  prefumption,  had  no  prgudicC)  becaufe  hit  araon  it  tnnafcrrcd  to  the  flierifl^  who  haa 
more  ability  to  (atitfy  him. 

S.  On 


I 


r 

$•  Oa  a  fi.  h^fiiriff  riiunUf  That  be  had  msidp  a  warrant  to  s^cmii, 
I  bailift,  who  had  ftired  divsWe  goods  of,  &c.  to  the  value  of  H^f,'^,^^ 
i6ol.  aad  that  they  were  refcued  out  of  their  cuftody  j  the  flieriiF  j^'b.  g. 
is  chargeable:  and  fo  judgment  in  C»  B.  was  affirmed  in  B.  R.  sive'tca^ 
Pafch.  23  Car.  2.    2  Saund,  343.    MUdmay  v.  Smith.  divider^ 

Cro.  J.  ^1^  pi.  aS.  Sly  v.  Fincb.  S.  C.  accordinfly,  4c  adjonMur.-— ^t  Bx>ll.  Rep.  ^7.  S.  C« 
favs  it  was  agreed  by  all*  cbat  tbe  return  of  refcue  was  np  cxQu(ip  \q  the  fhcxiSi  far  h^  mi^ht  h$te 
takai  tbe  pdb  conuutos.— See  Retana  (U)  pi.  t. 


(B)    What  (hall  be  recovered.  i  95  1 

I.  T^  ESCOUS  maybe,  and  yet  not  vi  &f  armis\  and  fo  it  fr.  Aflfe^ 
XV  was  fouud  in  affife,  and  therefore  plaintiff  nctverid  but  ^i'lH'^*^^ 

fingle  damag€S  where  he  fliould  recover  trebU  damages^  if  it  bad  &  cl 

han  vi  (sT  armis.     Br.  Refcous,  pi,  2,  cites  33  H.  6. 

2.  A.  was  indebted  to  B.  in  300I.  and  was  taken  on  a  capias  ^d  ^*;»«  70* 

refpondendum,  and  refcued  by  C. — B.  brought  an  a^on  fur  le  j^^l^e  Ek^ 

cafe  upon  this  refcue,  and  recovered  tbe  whole  debt  of  C«  and  cheqaer. 

affirmed  in  error  5  for  none  can  qualify  his  own  wrong,  but  Ac  S-C— Cr©. 

jury  might  give  le(s  damages^  if  the  principal  was  folvent.    Jenk.  p/f^b.^jacl 

311.  pi.  93.    Kent  V.  Kelway.  S.c.-^ — 

Jenk,  aSa. 
pi.  to.  S.  C.  aad  that  C.  fliall  not  take  advanta^  of  A'l  ability  Co  pay  tbe  dcbc» 


(C)    Punt/bmeta  thereof,  by  Fine  and  Attachment. 

!•  TjV  fMfie  the  plaintiff  recovered  damages  againft  JR«  and  uton. 

JL  tbe  peri  facias  thereof,  the  jheriff  returned  that  A.  andB. 

fervants  ofSLbj  his  affent  made  refcousy  the  plaintiiF  prayed  attach* 

ment  againft^.  B.  and  R-  to  aniwer  to  the  contempt,  and  to  de-^ 

liver  dae  damages,  and  had  it.    9n  Refcous,  pL  8.  cites  38  £•  3.  9. 

2.  The  under-flieriiF  of  Oxford  hgd  procefs  of  extent  uton  a 
fiertutfftaple  of  goods  and  lands  of  Crooker ;  and  the  under^'ineriff' 
gathered  the  eoods  together,  and  the  defendants  endeavoured  t$ 
refcue^  but  did  not  prevail ;  and  now  they  were  cenfured  for  it 
notwithftanding  that  the  under-fheriff  had  not  taken  any  inquiry 
by  the  jury,  and  although  that  it  was  before  the  appretiari  Ac.  &c« 
for  before  fuch  inquinr,  &c.  the  iheriff  ought  to  gather  the  goods 
together  to  be  viewea  by  the  jury,  by  the  law ;  but  tbe  final  power 
rf fafg- guar  dingy  Sec.  in  the  cuftody  of  the  Jberiffy  is  not  good  until 
after  tbe  inquiry  \  and  it  is  not  material  aUhouga  they  did  not  p/e« 
vaily  5{c.  for  conatus  punitur*  Alfo  the  fine  of  Crooker  wa^ 
aggravated,  becaufc  he  laid  to  the  fheriflT  ((hewing  bis  writ}  Put 
up  your  bauble.  Noy  99.  Mich,  41  &  42  £liz.  The  King  r« 
Crooker,  Higgins,  &  adias. 

3.  Sir  S^uel  Aftry  faid,  He  had  it  from  Twifden,  That  thf  S.P.  aSalk. 
terteuM  confiant  fine  impofed  for  a  xcfcous  is  four  nobles.  Trin.  fH^iit^?.* 
Jo.  199.    Palth.  34  Car.  %.  B.  &.    Penfold,  Maioer,  &  al.  eaer  wat ' 

fined  10/. 
without  bail  or  awnpriiei  and  bound  to  bii  good  bchavioan   Jtok*  315.  pU  |. 

citca 
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ckcf  Cro.  Hart**  <tfe.  '^  Though  the  ufiutlfm  upoo  a  refcotn  be  ttily  four  iiobl€S«  yet  furednt 
fliuft,  be  underftoMl  wbert  tbepttfom  rcfcucd  is  fetakaif  otherwtfe  the  fine  might  be  higher  i  per  Cur* 

a»  Mod.  556 ¥.  Tracy. 

The  potoo  refencd  |ru  fined  901.   Palm.  563*   TnOp  4  Car.  B.  R.  the  Sheriff  of  Berk*a  cafe. 

Ifc  ^M  r  4*  ^^  ^^  (heriff  return  a  refcous  it  is  not  travirfahU^  but  ait 
^ve^me  ^tacbmint  goes  againft  the  refcuers,  and  a  fine  is  ufually  fet. 
mkin/orma-  2  WcdL  175.  in  a  notsi*   Trin.  2  W.  &  M.  C.  B«    Anon. 

th«  againft 

cme  for  refcoiog  a  perfoD  from  the  Iheriff  in  the  Temple ;  and  per  Car.  You  had  better  get  a  refcotu 
frturmdi  0nd  hring  an  m&ion  apon  the  cafe  againft  him ;  and  the  reficouai  after  return  thcreofi  u  not 
travcrlable.    at  Mod.  556 v.  Tracy. 

[  96  3  5.  fl  GT  o  /^.  3.  26.  [or  27  .^ir.]  S.  15.  Injlias  a  pitudtyjf 
<o/.  for  nfifting  an  officer^  end  the  offlnuUr  keing  €9nvi£itd  U  fuffir 
imprifannuni^  and  befit  in  tbt  pilbry.  And  if  any  nfcous  bi  mods 
rf  any  prifimr  tvitbin  any  priviU^id-place^  tbe  pirfon  making 
nfcous^  or  aJjBfting  the  fame^  being  convi^ed^  /ball  forfeit  to  tbe 
plaintiff  ^001.  and  in  default  of  payment  to  be  tranjfported  to  tbe 
plantations^  tbere  to  remain  for  feven  years.  Ana  if  any  perfon 
harbour  a  refiner^  knowing  bim  te  be  guilty  offucb  offtnct^  be  Jhall 
he  tranfportid for  feven  years. 

S.  i6.  7%/  penalties  of  this  a£t^  not  particularly  difpofed  of  /ball 
go  one  half  to  tbe  king^  and  tbe  other  to  bim  that  will  fue  for 
the  feme. 

S.  17.  And  if  the  plaintiff  be  nonfuit^  or  a  verdiO  be  given  for 
the  defendant^  the  defendant  Jhall  have  double  cofis. 
An  attach.  6.  A  rule  was  made  for  the  defendants  to  mew  caufe  on  fuch  a 
inent  grant-  j^»  ^y  ^^  attachment  fhould  not  eo  againft  them  for  com- 
affidSviu  mitting  a  refcous^  &c.  and  now^ey  mewed  for  caufe,  that  fuch 
made  attachments  ought  not  to  be  aUewed  upon  affidavits  of  a  refcous  ;' 
Scfendanu  ^^^^^  ^^  ^^^^  ^^  ^^  parties  might  be  taken  into  cuftody  before 
for\  rc^  the  writ  returned,  therefore  the  jSeriff  ought  to  *  rtHtm  a  refcotes 
cout,  before  before  tbe  defendants  Jhould  be  profecutedfor  iti  and  the  Court  was 
lttd!^!rn.  of  that  opinion,  (viz.)  That  the  fherift  ought  to  return  the  writ, 
ed  his  writ,  wfaicb,  if  faUS^  then  the  plaintiff  hath  an  a&on  aeainft  him ;  but 
being  con-  if  the  retum  is  true,  then  the  adion  lies  againft  the  refcuers  ^ 
o7d^~Au!  therefore  if  an  attachment  fhould  be  granted  on  an  a^avit  of  4 


in  Inch  refcous  before  die  return  of  the  writ,  me  defendant  could  have  no, 
cafea.  waa  a^on  againft  the  flieriflF  for  a  Me  return.  8  Mod.  i  io«  Mich^ 
slitV  9  Geo.   Cse&rv.  Hdt  Sc  al. 

HiU.  It  Geo.  Myer'v.  Yellop.— *S.  P.  By  Probyn  J.  a  Barnard.  Rep.  in  B.  A.  58  Mich* 
§  Geo.  a.  in  cafe  of  Demes  v.  Ponibn. 

7*  A  trifener  in  the  King^s  Bench  in  execution  was  turned  over 
to  tbe  Fleets  and  beine  afterwards  taken  upen  an  efcape  warrant 
was  carried  through  me  Old  Baily  towards  N^ewgate,  and  there 
was  refcued  by  tbe  officers  of  tbe  Fleets  and  put  into  the  Fleet.  An 
attachment  was  granted  againft  the  refcuers,  and  a  rule  was  nmdc 
to  take  the  prilbner  out  dl  the  Fleet,  and  fend  him  to  Newgaite^ 
according  to  the  (htute  of  t  Anme,  cap«  6«  8^  Mod«  240> .  Bifcli« 
10  Geo.  1 725%   The  King  v.  Dunbar. 

«•  A 


%•  A  rtfcbus  having  been  returned,  the  defendant  was  \?illtng 
to  confefs  the  reicous ;  but  counfel  moved,  that  ihe  might  ^t  diu 
chaiged  upon  paying  a  fmall  fine  i  for  though,  ttpon  the  affidavit 
of  two  bailiffs,  an  attachment  was  granted  againft  her,  and  (he 
now  lay  in  York  gao],  yet  he  had  affidavits  ^  i6  people  to  (hew 
that  this  complaint  againft  her  was  aifoluuly  falfe^  and  without  the 
leaft  colour  of  foundation.  The  clerk  in  court,  he  obferved,  would 
undertake  to  pay  the  fine  \  and  therefore  upon  her  pavment  of  the 
fine,  which  the  Court  ihould  fct,  he  prayed  a  fuperurdeas.  The 
Court  ordered  the  affidavits  to  be  read,  and  on  hearing  them,  they 
fit  but  (hL  fine  upon  her,  without  requiring  her  to  go  before  the 
mafler,  and  likewife  granted  a  fuperfedeas.  2  Barnard.  Rep.  in 
fi.  R.  229.  Tria.  6  Geo«  %•  1733*  The  King  v.  Rofamund 
Robinfbn. 

9.  A  refcous  was  returned  this  term,  and  a  motion  by  the  refcuers  TheRepor. 
to  fubnut  to  a  fine^  or  to  be  admitted  to  bailj  they  being  advifed  to  JJ'  ****^** 
hnng  an  action  againft  the  fherifF /&r  a  falfe  return :  the  Court  de-  dia  being 
clarod,  that  if  the  refcuers  intended  to  bring  an  a£lion  againft  the  8^^^** 
ihcnSj  they  would  admit  them  to  Wil,  and  refpite  the  fine  till  the  |^';"|  J^ 
event  of  fiich  fiiit\  and  upon  the  refcuers  offering  to  bring  an  Court  oa 
adion,  and  entering  into  a  recognisujnce  for  their  perfonal  ap^  motion, 
fearancey  the  Court  ordered  them  to  be  difcharged.     Rep.  of  jucin '^die 
Prad.  in  C.  B.  90.    Trin.  6  &  7  Geo.  2.  1733.    The  King  v.  poiuaf  or! 
Tirrell  &  al.  dcrcd  the 

recogni- 
zance to  be  difcharged.— 'Barnet**  notes,  304.    Tiin.  6,  &  7.  and  £aft.  7  Geo.  a.  S.  C. 

10.  Upon  a  motion  for  an  attachment  upon  a  refcous  returned,  [   97    1 
a  rule  to  (hew  caufe  was  granted  ;  but  the  Court  afterwards  dif- 
charged the  rule,  and  faid,  it  was  the  ftanding  pnuSlice ;  that  in  all, 

cafes  where  a  refcous  is  returned  by  the  fherift,  a  capias  pro  refiujfu^ 
which  is  in  die  nature  of  an  attachment,  iffues  of  courfe^  Rep.  of 
PraS.  in  C.  B.  126.    Hill.  9  Geo.  2.    Bridger  v.  Coleby. 


(D)    In  Criminal  Cafes* 

x.TJUSSEY  Ch.  J.  faid.  That  in  the  time  of  E.  4.  all  the  Br.  Corone, 
1  1  juftices  (aid  to  him,  That  the  refiue  of  a  felon  out  of  ward  pl.ta6.citet 
9r  prifon  was  always  felony  at  the  common  law  \  but  if  the  prifoner  fh^^^^,^  "'* 
rdcue  bimfelf  this  was  not  felony  but  by  the  ftatute  de  fcanger\-  in  Cam. 
troosprifbnam.    hMtreturn  of  the  Jheriffj  that  J.  S,  refcujjit  IV.  N.  Scac — s.p, 
felmuey  it  is  not  felony ;  contra  *  if  />>  S,  be  thereof  indlSfed^  this  \^^q^ 
is  felony.    And  the  principal  cafe  was,  that  as  the  fherifF  was  cap-ai-^s.^; 
canTit^  a  felpn  to  execution,  the  cart  of  St.  John  came  with  his  ciie*  Fitxh. 
hmner,  and  the  prifoner  laid  his  hands  upon  the  banner,  and  prayed  •o.^s^cf''^ 
the  privilege  of  St.  John,  by  which  four  peHbns  made  refcQUs,  and  that  the ' 
took,  him  from  the  flieriff,  and  carried  him  to  the  church,  and  all  ^enff 't  re. 
held  this  felony  %  and  fo  fee  that  the  judgment  does  not  determine  Kf^ue^[,^gt 
Vol.  XIX.  I  the  a  good 
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groiM  for  tjie  fd<my  as  to  diis  point  i  quod  notst.    Br.  Corone^  ri.  X2Q« 

tlM  arraign-      "^^^  »  tl    ••    A 
wrm  of  The  «^««  »  "•  7*  ^* 
fefcucr,  iinlelb  he  be  ittdified.— — *  The  Yesu  Book  it,  if  it  be  found  by  inqoefiy  it  it  felony. 

2.  Refcue  ^  a  fthnhefon  arrejl  is  no  felony,  otfaerwife  afitr 
arreft.  Lamb*  Eiren.  Lib.  2.  cap.  7.  233. 
Jn.  455-  pi-  3.  The  hrMoking  of  a  prifon  in  xvbich  traitors  are  in  diirancei 
u  wM  rc-^**  '^  caufuig  them  to  efcapc  is  treafon,  although  the  parties  knew 
foivedby  not  that  there  were  any  traitors  there,  upon  the  *  (latute  of 
•liihejuf.  I  H.  6.  5.  And  fo  to  break  a  prifon  whereby  felons  efcape  is 
erat  Croke  f^lony,  without  knowing  them  to  be  imprifoned  for  fuch  offence  i 
(who  after-  refolved  by  10  of  the  juftices.  Cra  C*  583.  pi.  ii.  Pa&h.  16 
r"<*»         Car.  B-  R.    Bcnfted's  cafe. 

fcetned  to 

•(Fcnt)  and  ihit  upon  i  H.  6.  5.  and  Siamf.  PI.  C.  3%.  [F]— *  This  feemt  to  be  a  mtftake  for  the 

Year  Book  of  1  H.  6.  5.  b.  p],  33. a  Hawk.  PI.  C.  1 40.  cap.  ai.  S.  7.  S.  P.  but  the  fcrjeant  fayr, 

that  this  opinion  it  not  proved  by  the  authority  of  the  cafc|  on  which  it  fcemt  to  be  grounded. 
And  rcfert  in  the  marg.  to  the  1  H.  6.  ^.  b. 

4*  E.  P.  a  pri finer  for  murder  was  in  the  place  where  fucb  pri^ 
finer s  ufid  to  jiand  at  the  gaoUdeliveryy  and  was  afterwards  con- 
demned, and  while  he  was  there,  one  y.  G  being  well  drefled,  went 
in  thither  under  colour  to  fie  hinty  and  watching  the  time  when  the 
keepers  were  bufy^  he  opened  the  little  door^  which  was  bolted,  and 
went  outy  and  the  prifiner  followed  him ;  the  keeper  of  the  outer 
door,  not  knowing  them,  opened  that  to  them,  and  they  both  went 
together  out  of  the  yard,  and  run  down  bye-allies  into  Shoe-lane^ 
and  fo  to  White-Friars,  but  the  keepers  prefently  miffing  the  pri- 
foner,  made  after  them,  and  overtook  them  in  White-Friars,  and 
brought  them  both  back,  and  thereupon  C.  was  indi£bed  for  felony 
ioT  refcuing  P.  he  being  indided  for  murder,  and  upon  the  evi- 
dence it  was  fworn,  that  after  they  were  "taken,  C  faid^  he  bad 
done  nothing  but  what  be  ought  to  do  to  help  away  bisfriend^  who  was 
in  danger  of  his  life,  and  on  this  evidence  he  was  found  guilty. 
Kelyng.  45.  April  1665.  at  the  Old-Baily.    Copeland's  cafe. 

5.  Where  the  imprifinment  is  of  fuch  a  nature^  that  the  offence 
of  the  prifiner  will  be  felony ^  if  he  breaks  the  prifon^  he  that  refcues 
£9^1  "^"^  ^^  guilty  of  as  high  a  crime  at  leaft ;  and  regularly  where  the 
ofFence  of  the  prifoner  himfelf,  if  he  breaks  the  prifon,  ddes  not 
amount  to  felony,  the  ofFence  of  any  that  refcues  him  will  not  be 
felony.     2  Hawk.  PI.  C.  139.  cap.  21.  S.  2. 


(E)   Exceplions  to  Returns ^  and IndiSlment  of  Refcous* 

Good  or  not. 

It  is  taken  !•  A  N  indi£hnent  was,  That  A  fuch  a  day  did  a  feUsrf  at  Hk 
in'^DyT^rl'  ^^  ^^^  V*^^  quidom  TV.  apud  //.  preediSf.  cepit  ^  afi-efimnt 

Thai  M\  in-  V  in  falvo  fua  cujlodia  adtunc  ^  ibidem  eundem  A^  babuity  bfc 
dt«nicm  of  quoufque  B.  adtunc  fe"  ibidem  infultum  fecit  (ff  eundem  A.  adtunc  V 
wT^^A     *^idemy  i^c.    Felonice  refcuffit^  &c.    It  was  much  doubted  whether 

without  ex-  this 
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^U  \ndidment  was  fufEciently  certain  as  to  &e  (ime  of  the  arreft,  prefiiy 
und  likcvnfe  as  to  the  time  of  the  refcue ;   ift,  Whether  the  ^J^J^^^ 
adtunc,  which  is  placed  before  the  arreft,  may  by  the  copulative  ^^ao/^ 
which  follows^  viz.   £t  in  falva  fua  cuftodia  adtunc  &  ibidem  arreftand 
eundem  A%  habuit  refer  to  the  arreft  before  5  for  they  are  dllUnd  '^^^^^^  ^j|^ . 
fentences  divided  by  the  word   (eundem,  &c.)   quaere  tamen.  tha7^he*° 
adly.  If  the  laft  adtunc,  viz.  of  the  refcous  may  be  referred  to  th«  timeofth* 
entire  day  aforefaid,  or  only  to  that  inftant  and  time  of  the  day  }"ffigiJ."°' 
when  the  folony  was  done,  or  to  any  time  before  in  the  fame  day*  (hewn  by 
Browne  inclined.  That  adtunc  (hould  not  extend  to  the  whole  day  (hewing 
but  only  to  the  inftant  of  the  felony  committed,  and  that  therefore  foJJn*^^'^* 
the  indidmentwas  not  good  without  adding,  fciiicet  didlo  die,  he*  a  Hawk.  PI. 
But  others  thought  otherwife :  ideo  quaere.    D.  164.  b.  pi.  60.  c.  S35.  c«p. 
Mich,  s  &  6  P.  &  M.    Fox's  cafe.  !i!-ifi 

wher^  an  indidncnt  of  rcfcoos  fets  forth,  That  J.  S.  committed  foch  t  felony  fuch  ■  day,  and  year, 
mad  place,  per  quod  A.  B.  pr«di£lum  J.  S.  cepU  Zl  arreftavu,  it  in  falva  cuftodia  fiia  adtunc  & 
ibidem  eundem  J.  S.  habuit  &  cuftodivit ;  it  \%  made  a  qucre  whether  the  indidmcnt  be  not  in- 
fuflicienc,  bccanfe  no  time  of  the  arreft  it  alleged  in  the  fiime  fentence  with  it ;  and  it  it  doubtful 
wbetber  the  time  of  the  cuflody  which  ia  alleged  in  the  next  Centcoce,  by  force  of  the  copulative,  b« 
applied  alfo  to  the  arreft  or  not,  and  Dyer  fecma  rather  to  incline  to  the  contrary  opinion,  a  Hawk. 
PI.  C.  t^^.  cap.  25.  UQu  78. 

2.  Exception  was  taken  to  an  indi£bnent  for  a  refcous  becaufe  a  Buift.208.. 
it  wanted  the  words  *  Fi  i^  armis  or  manu  firtiy  and  alfo  becaufe  cr^aJ^Iuf  !* 
the  place  where  the  fa£f  was  doru  was  not  certainly  exprejfed.     But  ton,  S.  (5 
die  Court  held,  It  was  to  be  intended  that  the  place  was  where  a^cord- 
the  arreft  was,  and  therefore  certain  enough  without  the  word,  •  cJ^^"!^ 
ibidem.    And  it  was  held  good  enough  without  the  words,  Vi  ic  ^jt.  pi.  '2. 
armis,  for  the  word  (refcuffit)  implies  it  to  be  done  with  force,  ^•■'ch,  16 
Cro.  J.  345.  pi.  12.    Pafch.  12  Jac.  B.  R.    Cramlington's  cafe.    ;*„*  nfi^'a 

cafe,  fvch  an  error  was  affigned,  but  not  allowed ;  for  although  it  were  error  at  the  common  law, 
^  it  ia  made  good  by  the  ftatute  37  H.  8.  cap.  8. 


3.  Hart  being  indited  in  London  for  a  refcous  made  to  aferjeant 

rfthe  mace  upon  a  plaint  in  London.     Upon  not  guilty  it  Vfzsfound 

fir  the  kingy  and  a  fine  aflefTed  of  lol.  and  imprifonment  without 

bail  or  mainprize,  and  to  find  fureties  for  his  good  behaviour :  and 

a  writ  of  error  being  brought,  one  error  ajpgned  was,  Becaufe  it  is 

mot  alleged^  that  he  made  the  arreft  by  virtue  of  a  warranty  and  then 

he  had  not  any  authority ;  but  becaufe  the  indi&ment  was.  That 

by  virtue  of  a  plaint  before  fuch  a  flierifF,  naming  him,  &c.  he 

was  lawAiDy  taken  or  arrefted,  //  is  to  be  intended.  That  he  had  a 

good  warranty  and  therefore  was  well  enough:  whereupon  judg^ 

ment  wis  affirmed.    Cro.  J.  472,  473.  pi.  2.    Pafbh.  16  Jac. 

&R.    Hart's  cafe. 

4.  On  indidment  the  defendant  was  found  guiltj :  errors  were 
affigned,  iff.  That  a  warrant  was  fet  forth  to  be  dtreSfed  to  3  con- 
ptni^m  V  divifim  to  arreft  the  defendant ^  (now  plaintiff)  and  that 
a  of  item  did  arreft  him^  which  being  a  minifterial  aA  ought  to  be 
done  hyone  or  all  three,  befides  this  indi^ment  was  againft  3 
defcadanCf  for  a  riot^  &c.  and  the  jury  found  only  ono  oftbm  gt^l^y 

I  a  which 


Jenk.  315. 

pi.  3.  CUCf 

:i.  C. 
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Netf.  Abf. 
978.  pi.  t. 
cites  S.  C. 
and  fa^ 
That  the 
tndidnaeat 
was  quafii- 
ed,  but  I 
do  Dot  eb- 


9%  SLe(iDOtt0» 

ferve  thit     whtch  Cannot  be  j  for  one  alone  cannot  be  guilty  of!  a  riot.    Poph, 
«d  foT<h^  ^°^-  Mich.  2  Car.  B.  R.     Harrifon  v.  Errington. 

book  cited* 

5.  Exception  wzs  taken  to  the  return  of  a  rcfcous,  for  that  it 
V92Afeci  warrantumy  but  did  not  fay ^  fub  Jigillo  officii  \  but  non  al-* 
locatur,  becaufe  it  was  faid,  feci  warrantum  diredl'  and  it  is  no 
warrant  unlefs  it  be  under  the  foal.  2  Jones  197.  Pafch*  34  Car. 
2.  B.  R.  Penfold,  Mariner,  &  aL-  cites  3  Rep.  44.  b.  Boy- 
ton's  cafe. 

6.  An  indidment  of  a  refcous  ought  fpecially  to  fei  forth  tht 
nature  and  caufe  of  the  imprifonrntnty  and  the  fptctal  circumjlances  of 
the  fa£t  in  queftion.     2  Hawk.  PI.  C.  140.  cap.  21.  $.  5. 

7.  An  indictment  for  refcuing  Borlace  out  of  the  (hsrifF's  cuf- 
tody  in  the  Inner -Temple  fet  forth,  that  a  latitat  iffued  forth  againft 
Borlace  termino  faniie  terinitatis^  whereon  he  was  arretted,  and 
they  refcued  him,  and  the  indi<5lment  was  quaHied,  becaufe  it  does 

«  not  appear  that  any  legal  latitat  iffued  out,  there  being  no  fuch  term 

as  fan£te  terinitatis.     12  Mod.  i66.  Hill.  9  W.  3.     King  v. 
Williams  &  al. 


(F)     Procefs,  Proceedings^  and  Pleadings. 

Br.  Retoni    I.   TN  trefpafs^  if  the  fheriff  returns  refcous  upon  the  defendant^ 
d?  Biicfs,  X    capias  fliall  iffue  to  take  them  to  anfwer  to  the  refcous  in 

37  H^s^a?!  proper  perfon,  and  not  by  attorney.     Br.  Procefs,  pi.  85.  cites  37 
s.  c.  H.  6.  29. 

B  Hawk. PI.      2-  Procefs  of  outlawry  lies  upon  a  return  of  refcous.    2  Inft.  665. 

C.  30ft.  cap. 

^7.  6.  113.  accordingly,  and  cicci  13  H.  7.  ai.  pi.  7.  Conlra  Fitzh.  pFoccfs  56,  ai3.  29  E.  3.  18. 

a.  b. 

3.  The  attachment  muft  be  fpecialy  reciting  the  return  of  the 
rejcoui  the  fame  term,  Toth.  270.  cites  37  iiliz.  Alchurch  v». 
Bold. 
Codb.  I  as.  4.  In  aSIon  on  the  cafe  by  the  fheriffs  of  Norwich  againft  the 
pi.  145.  s  defendant, /^r  that  a  ca.  Ja.  was  directed  to  them  to  take  the  body 
^  vlrram*  ^^  ^^^  defendant  J  th  y^  20  Feb.  25  KHz.  directed  their  tuarrapu  t& 
V.  Biad*  3  ferjeants  of  the  city  to  take  him  in  execution,  by  virtue  ivhereof 
^^^^  the\'y  on  the  26th  of  Feb.  in  the  fame  year,  took  him  in  execution,; 

'        and  that  he  was  refcued'  and  efcaped.     Upon  not  guilty  pleaded, 
the  jury  found  fpecially,  that  he  was  arre/ied  about  the  26th  of 
'-  Feh^  and  then  and  there  feipfum  refcujjit.     It  was  infilled  in  arrelt 

of  judgment,  that  this  declaration  was  ill,  ift,  becaufe  the  plaintiffi, 
allege  that  thxy  made  a  warranty  but  fay  not,  fub  figillis  iigillat, 
2dly,  Becaufe  the  plaintiffs  fay  they  were  chargeable  with  the  debt^. 
but  net  that  they  were  chargrd^  neither  do  they  fhew  that  they  wen 
otherwife  damnified^  without  which  they  have  no  caufe  of -action:' 
and  3dly,  Exception  was  to  the  verdiH  as  uncertain  whether  the 
refcue  was  before  or  after  the  26th  of  Feb.  for  if  it  was  after  th^ 
day  it  .will  not  maixltain  the  declaration^  but  if  before  the  day  then 

it 


It  continues  2  reicue  at  the  day.  But  as  to  the  ift  the  Court  held 
it  to  be  the  ufual  form ;  2diy,  *  That  adion  lies  for  the  flieri/Ts 
before  any  fait  brought  againit  them,  they  being  always  charge* 
able,  and  the  party  {hall  not  take  advantage  of  his  own  tort ; 
jdly,  That"  the  verdiSf  is  well  enough  if  the  refcous  was  before  the 
Juit  commenced.  And  the  plaintirr  had  judgment..  Cro.  £.  53. 
pi.  3.  Hill.  29  Eliz.  B.  R.  the  Sheriffs  of  Norwich  v,  Bradfhaw. 

5.  Sherift  returned  a  refcue  upon  A.  B.  C.  D.  &  E.  arid  one  T. 
and  (aldj  quod  virtute  brevis,  &c.  fuch  a  day,  year,  and  place,  cepit 
&  arreftavic  pra^didum  T.  et  quod  Jl.  B.  C  D.  Iff  E.  pradi£fum 
7.  in  cujiodia  mea  adtunc  iif  ibidem  exijientem  extra  cujicdiam 
meam  cep.  runt  ic  refcufferunt,  {sT  pradicium  T,  adtunc  iff  ibidem 
Je  extra  cujlcdiam  mcam  preediStam  rej'cujfit ;  and  for  not  Jheuuing 
the  time  and  place  of  the  refcue  made  by  A.  B.  C.  D.  &  E.  they 
were  difchargcd.  As  to  the  adtunc  &  ibidem,  that  refers  to  the 
exiftentem  in  cudodia,  and  not  to  the  h£k  of  the  refcue ;  but  the 
other  part  has  made  it  good  againft  T.  himfelf.  And  though  ex- 
ception was  taken  for  the  repugnancy^  becaufe  the  refcue  is  alleged 
upen  T.  in  cujiodia  exijientem^  which  could  not  be,  for  fo  long  as 
he  is  in  cuftodia  it  cannot  be  a  refcue,  fed  non  allocatur.  Palm. 
563.  Trin.  4  Car.  B.  R.  the  cafe  of  the  Sheriff  of  Berks. 

6.  One  (hall  not  be  admitted  to  make  a  fine  unlefs  he  is  prefent 
in  per/on  at  the  refcue  returned ;  but  he  may  take  exceptions  with- 
out being  in  perfon.  Palm.  563.  Trin.  4  Car.  B.  R.  by  Jones, 
in  the  cafe  of  the  Sheriff  of  Berks. 

7.  Cafe  againft  the  head  bailiff  of  Wcftminfter  for  an  efcape  •'infiieh 
upon  mifne  procejSy  who  *  pleaded  a  refcous^  but  did  not  plead,  that  ^'**  "P®" 
be  returned  the  refcous :  and  upon  demurrer  it  was  adjudged  a  good  ihTrirrc 
plea  in  mcfne  procefs,  though  it  would  be  ///  upon  an  execution,  foivrd  a 

2  Lev.  144.  1  rin.  27  Car.  2-  B.  R.     Hill  v.  Montague.  good  oic. 

apon  arrcft  on  the  mr fne  procrfs,  but  not  upon  execution,  according  to  the  cafe  of  May  v.  Pkoby 
and  LuHLi.Y,  Cto.  J.  But  exception  being  ukco,  that  be  did  trot  piead  that  he  reiurnrd  ihe 
rcfcur,  cuitj  ttdvifaic  vult ;  but  aftcrwaids  they  refolvcd  it  good  enough;  and  judgment  for  the  de- 
fendant. And  Hill  and  NioNTACOt's  c^fe  waa  cited  to  be  fo  reroivcdi  a;  Cat.  a.  R.  R.  3  Lev. 
46.  Trin.  33  Car.  2,  [nut  11  fetms  mirprioied  for  fome  pagea  togaihef,  and  that  it  ihould  be  Hill. 
33  &  3fl  Ld.  Gorge* <v.  Gore. 

An  aJpJavit  Wrfi  made  of  a  refcous  of  one  taken  by  znefnc  procefa,  and  theivupon  an  attachment 
movrJ  for.  Per  Cur.  Upon  a  return  of  tefcoua  it  would  go  of  courfe.  But  Holt  Ch.  J.  would 
djAinguifli  between  thia  and  ihr  cafe  of  reftou*  upon  writ  uf  execniion  ;  for  there  the  (hrriff  cannot 
return  a  rcfcotia,  and  thcrclorc  the  Court  can  have  no  other  ground*  ior  an  attachment  but  affida- 
irita,  and  ought  to  be  conicnted  ihcrcwiih  t  but  here  a  rcfcoua  might  be  returned*  which  being 
nattee  of  rvcord*  end-  by  conft-quence  a  better  motive,  ought  to  be  given  to  the  Court ;  yet  the 
Court  fcenird  againft  iiim,  and  rule  to  (hew  caufe  why  ati^chmcnc  ihould  not  go.  6  Mod.  141.-  • 
Pafch.  3  Acn.  ti.  R.  Anon. 

Upon  an  affidavit  cfa  it/cue  upon  mcfnc  procefa  an  attachment  was  prayed  againft  the  refcuera, 
but  denied;  tor  per  Holt  Ch.  J.  the  re/cke  mvfi  he.  returned  upon  the  writ,  and  ihc  moiion  and    * 
Mtfitehment /wnded  upon  that  \  but  it  ja  uevcr  the  courie  to  ^rani  ii  upon  affidavits,     s  Salk.  586. 
pi.  3.  Hill.  3  Ann.  B.  R.  Anon. 

The  rtafen  /i,  that  anciently  everyman  heing  in  decenna  had  hail,  and  now  is  prefumed  to  have 
bail  ready  to  be  forth  coming,  and  ihrretorc  the  Qicritt  is  not  obliged  in  duty  to  take  the  pofle 
coaitalBS  to  aiiiit  him;  but  when  judgment  is  pafTed,  and  hia  bail  do  not  furrendcr  him  nor  pay 
the  coDacjDnaaon-rnoncy,  then  a  capiaa  ifTues,  to  which  there  can  he  no  uail ;  and  there  it  is  pre- 
fumed that  he  will  not  be  forth-coming,  becaufe  ociihcr  he  nor  his  bail  have  fatisficd  the  judgment  s 
and  therefore  the  (heriff  then  ought  to  take  the  polTc  comuaius,  and  conlcqucntly  it  cmiuoi  be  a 
fpod  return  that  be  took  the  body,  buuthat  it  was  refcucd ;    and  the  partv  may  have  an  a&ion  of 
efcape  againft  the  flierifFoo  this  return,  or  a  new  capiaa  lor  the  return  of  an  ineffe^>ua    execution; 
bot  if  the  fhcrifF  had  permitted  him  to  go  at  l^rgc,  m  «;ould  have  had  no  new  execution;  for  an  in- 
cffii^al  execution  ia  retumed,  and  fo  there  is  a  pUdgc  for  fatiifadUon^in  the  cultody  of  the  C^st'iS^ 
for  which  heis  ooly  anfwcrable.    G.  llili,  C*  fi.  19}  20.  8«  la 


m 

8.  In  the  cafe  of  a  reicue  there  are  2  ways  of  proceeding  r  if 
the  refcous  is  returned  to  the  philazcr,  and  procefs  of  outlawrf 
iifues,  and  the  refcuer  is  brought  into  Court,  he  (hall  not  be  dif- 
charged  upon  affidavits ;  but  where  upon  the  return  of  a  refcue 
an  attachment  is  granted,  and  the  party  examined  upon  inter roga^ 
teriesj  upon  anfwering  them  he  (ball  be  difcharged.     2  Salk.  586. 
pi/ 1.  Mich.  "8  W.  3.  B.  R.  the  King  v.  Belt. 
|]  lOI  ]       9-  Indi£Iment  for  a  refcous;   fetting  forth,  quod  cum  virtuti 
.  brevisy  &c.  iU  fieri  facias,^  and  a  warrant  thereon^  he  levied  the 
goodsy  &c.  and  the  defendant  refined  them  :  this  is  ill  i  for  the  fieri 
facias  (hould  be  fet  forth  at  large.     8  Mod.  357.  Pafch.  11  Geo* 
the  Kixig  V  Weflbury, 
Rep.  of  10.  Defendant  was  brought  into  court  by  habeas  corpus,  and 

c^'b*"*"   upon  the  return  it  appeared,  that  he  was  detained  by  a  writ  of 
s.c. and     refcous  liTued  by  the  Filazer,  founded  on  a  refine  returned  by  the 
that  the  pro-  (tiefiS  on  a  capias  ad  refp$ndendum  between  the  parties,  in  which 
wcrclmire-  ^'"'^  ^f  ^^fi^^^  ^^^^  Contained  an  alias  capias  againft  the  defendant 
ly  regular,   to  anfwer  the  plaintiff  according  to  the  tenor  of  the  firft  capias. 
Motion  was  made  to  difcharge  the  defendant,  the  writ  of  refcous 
being  complex,  i.  e.  to  anfwer  the  lung  for  a  contempt,  and  to 
anfwer  the  plaintiff  in  a  civil  action.    The  Court  denied  to  make 
any  rule,  the  writ  of  refcous  being  in  the  common  form.     Barns's 
Ilotes  30a,  303.  Hill.  6  Geo.  2.     Ta(ker  v.  Geate. 
Rep.  of  ^       I  !•  A  refcous  was  returned,  and  an  attachment  being  ijfued  and 
]^'*?*o*o'"    the  defendants  taken  thereupon,  the  defendants  entered  into  recog- 
S.  C.  mzances  for  their  appearance  to  be  examined  upon  interrogatories. 

The  Court  were  of  opinion,  that  a  refcous  returned  by  the  (heriiF 
is  not  a  matter  traverfable,  but  amounts  to  a  cotiviHion^  and  the 
party  taken  upon  an  attachment  founded  upon  a  refcous  returned 
is  not  proper  to  enter  into  recognizance  to  be  examined  upon 
interrogatories,  fuch  attachment  being  in  the  nature  of  a  capias  pra 
fine  to  bring  the  party  into  Court  to  be  fined ;  and  therefore  dif" 
charged  the  recognizances  as  irregularly  taken.  Barns's  Notes  303, 
Pafch.  6  Geo.  2.  the  King  v.  Philips  cc  al'. 

For  more  of  Refcous  in  General,  See  (fCcape,  HCttlCIl  (A) 

and  other  Proper  Titles. 
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iaefeifer. 


(A)     By  the  King.    Caufe  Goody  What  is. 

jjtfit  wM  !•  TF  lord  and  tenant  are,  and  the  tenant  is  attainted  of  felmify 
raid  in  the  J,  and  the  king  has  annum  diem  v^  vafium  5  yet  ijthe  kri 
i'^Tbit"'   ^«/^rx  without  due  procefs^  and  the  writ  futd  to  the  efcbeatory  tb§ 

land 


BtfeS&f*  SOI 

tani  jhaU  he  feifed^  and  he  ihall  aiifwer  for  the  mefne  iiTues  and  where  ibt 
proBts.    Br.  Refeifer,  pi.  36.  cites  8  E.  2.  &  Fitzh.  Traverfe  48.  ''l;^'^,f,, 

certminamd  dttermined^  the  psrty  may  eater ;  qucrc.     Ibid* 

%.  The  king^s  tenant  had  ijfui  thru  daughters^  and  dUd\  the  Br.  Scire  fa- 
king  made  livery  te  the  one  ef  her  portion j  and  the  other  furnufed  <^"»«  p!- 
that  her  pertion  was  too  greats  and  prayed  re-extent^  and  that  the  "*'/,""^ 
king  refeife,  and  had  it,  and  fcire  facias  againft  the  eldeft;  and  FUsh.Livc- 
this  without  the  third  coparcener.     Br.  Refeifer,  pi.  33.  cites  2  'J  ^^^} 
E.  3.  and  Fitzh.  Livery  8.  'tLlliLz 

dawghter*^  mmd  di<s^  ihe  out  rf /ullage^  and  Jlte  gets  I'ruery  of  her  party  and  after  the  Uter  cwmei  /• 
fuU  ttge.  mnd  (far  Jhews  gritvumcf  that  the  part  of  the  other  is  too  greats  fhe  may  have  fctre  facia*  to 
liavc  Uic  Uod  rclcilcd,  and  paititioD  made  de  novo.     Br.  Refeiicr,  pi.  38.  cites  xo  U.  4. 

3.  The  king's  tenant  obtained  licence  upon  falfe  fuggejiion^  and  [  lo2  ] 
aliened  and  retook j  fuppojing  that  he  was  feifed  tn  jee  where  he  had 

$nly  tail',  and  the  king  being  thereof  afcertained  by  matter  of  re- 
cord brought  fcire  facias  and  refcifed.  fir.  Refeifer,  pi.  24.  cites 
21  A/T.  15. 

4.  Sci.  fac.  was  upon  a  fine  which  was  levied  mefne  between  an  Br.  Kefei. 
eufter  le  main  of  the  king  and  a  refeifer  \    and  if  the  refeifer  be  by  ^[^J***  '^* 
former  title  before  the  Itiying  of  the  fine^  this  (hall  avoid  the  fine.  3.  33,* 
fir.  Scire  facias,  pi.  127.  cites  24  £•  3  64.  . 

5.  It  was  found  by  office^  that  y.  tenant  of  the  king  died  feifed^ 
and  E.  his  fon  and  heir^  and  of  full  age^  by  which  E,  had  Uvery^ 
and  after  it  was  fouTid  by  another  office  that  J.  had  iffue  fV.  whe 
was  his  hcirj  within  agej  by  which  fcire  facias  ifTued  to  refeife ; 
and  £.  came  and  faid^  that  tV.  was  of  half  bloody  and  that  the  land 
was  fpcctally  entailed  to  his  father  and  mother  \  et  non  allocatur, 
inafinuch  as  it  did  not  appear  in  the  office,  fir.  Scire  facias^ 
[J.  220.  cites  30  Aff.  28. 

6.  If  tenant  of  the  king  dies^  his  heir  within  age^  and  the  feme  is  Br.  Scire  f*. 
endowed  in  Chancery;   and  after  the  land  is  evicted  from  her  after  "••»  P.*- 
liverj  to  the  heir^  the  land  fhall  be  rcfefled  by  fcire  fecias,  and  the  §,  c.*"** 
feme  newly  endowed,    fir.  Refeifer,  pi.  20.  cites  43  Ait  32. 

7.  It  was  held  for  law  in  Chancery,  that  if  the  heir  fues  livery  Andt\»t 
itf^er  the  lands  are  feifed  into  ihe  hands  of  the  king^  and  fues  inquefl  ^»«"|  y^\* 
tn  one  county  and  not  in  all^  and  by  colour  thereof  enters  in  all  the  fu^h  a  cafe 
epunties^  that  the  king  by  this  (hall  refeife  all  his  lands  by  reafon  of  after  the 
his  abatement  in  parcel ;  and  he  (hall  be  charged  of  ifiues  in  the  y  *uj„**^j^ 
mefiie  time :  and  the  Lord  Percy  was  in  fuch  cafe,  and  put  him-  Berd*on,  * 
lelf  in  grace  of  the  king,  and  made  fine.    Br.  Refeifer,  pi.  4.  cites  that  ihe 

44  E.  3.  12.  Lord  Bar. 

B.  who  married  one  of  his  heir^  in  fuit  of  hii  livety  mmitted  am  adwufon^  and  therefore  all  wa» 
ivCdfed  into  the  bands  of  the  king;  and  it  was  faid,  that  the  Loan  Paacv,  Molins,  GaaiN, 
and  others,  were  in  the  fame  cafe ;  tjood  nota.     Ibid. 

,  So  where  the  btir  of  the  king*s  tenattt  hai  hud  in  erne  cumtj^  emd  land  Vfhb  advewfoM  Ih  another 
county,  and  proves  bis  age  in  tbefrft  county^  and  for  this  has  livery  of  all,  there  all  (hall  be  refci(ed. 
^*  ReUiierv  pi.  %h\  cites  50  Alt  7.  be  44  £.  3.  accordingly. 

8.  If  the  king^s  tenant  diesj  his  heir  within  age^  and  a  fhanger  ^r.  Refei- 
akatez  in  tart  c?  the  tenements,  and  the  heir  at  full  age  fues  livery  J^^^  fj* 
ofth€  rejty  ^  afttff  the  abatement  is  found  by  (ffice^  ic  was  greatly 

I  4  doubted 


102  JRcfefftr* 

doubted  if  the  kino;  (hall  refeife  all  or  not ;  but  hy  feveral^  if  (ha 
hgir  had  been  offulVage  at  the  time  of  the  death  of  hts  ancejior^  then 
there  (hall  be  no  refeifer ;  but  /  contra  where  he  is  within  age* 
^are  of  this  diverfity :  for  in  the  one  cafe  the  king  (hall  have  the 
land  till  he  makes  livery,  and  in  the  other  the  king  (hall  have 
primer  feifm,  which  (hall  be  of  all,  as  in  other  cafes,  as  it  feemt 
to  nne.  And  it  was  agreed,  that  the  abator  (hall  be  charged  with 
all  the  iiTues.  Br.  Refeifer,  pi.  37.  cites  12  R.  2.  &  Fitzh. 
Livery  28. 

o.  [Where  the  rules  of  foundation  are  not  ohferved  the  king  (hall 
feile,  as]  it  was  agreed,  arg.  in  trefpafs,  that  where  Jt  is  found  by 
office  that  religious  [boufes]  do  not  obferve  their  number^  or  do  not. 
perform  their  prayers  and  funerals^  that  the  king  (hall  feife.  Br, 
Kefeifer,  pi.  2.  cites  35  H.  6.  49.  And  fays,  that  fo  it  was  done 
•after  in  the  time  of  H.  8.  for  creding  the  college  of  the  Cardinal 
of  York  in  Oxford  and  Ipfwich  -,  quod  nota. 

[  103  ]  (B)     By  the  King.     In  what  Cafe&  againjl  his  own 

Grant. 

• 

I.   TT  was  faid,  that  \f  office  h^  found  for  the  king^  which  intitles  a 

A    party^  or  the  efcheator  feife s^  &c.  and  the  king  makes  livery  to 

the  party  ^  and  by  another  office  it  is  found  for  the  king,  which  intitles 

another^  yet  the  king  can  not  refeife  without  fcire  facias^  by  a  fta- 

tute  which  is  called  the  ftatute  of  Lincoln,  Anno  29  K.   I.  De 

Efcheatoribus.     Br  Refeifer,  pi.  i.  (bis)  cites  28  H.  6.  9/ 

S.  P.  For         2.  When  lawful  livery  is  made  to  the  heir  pending  traverfe  ex-* 

now  he  may  hihited  by  a  firanger^  yet  the  land  (hall  not  be  refeifed,  quod  nota. 

[Z^'    ^^'  Refeifer,  pi.  21.  cites  i  H.  7. 

tnd  aifo,  if  the  land  fliall  be  refeifcdi  and  leafed  in  farm,  there,  if  the  traverfe  pafs  agamft  the  tra- 
vcrfor,  the  king  (hall  have  the  rent  and  the  ilTuesi  and  this  (hali  be  a  tort  to  the  heir ;  for  the  king 
was  firfl  intiilcd  by  tenure  in  capire,  the  heit  of  full  age:  contra  where  the  king  had  caufc  to  retain 
the  land  for  a  certain  time,  and  he  delivers  it  to  him  within  the  time,  yet  the  traverfe  remaLnt 
good|  and  the  land  (hall  be  leafed  to  farm.    Br.  Office  Devaut,  pi.  fl6.  ciua  1  H.  7.  i2|  27. 


(C)     Refeifer.     In  what  Cafes  upon  New  Office  or 

without  Scire  facias. 

Br.  Scire  fa-  I.   TF  the  king  makes  livery  upon  infufficient  office^  be  may  refei^^.-: 
ciaa,  pj.  X    without  fcire  facias;,  contra^  if  he  makes  livery  upon  go^ 

5*  c/* "  ffl^-f^j  and  after  another  title  is  found  for  the  king,  and  this  by  ?h« 
itatute  of  Lincoln.  Br.  Refeifer,  pL  32.  cites  18  £•  3.  and 
Fitzh.  Livery,  3.  «' 

Br.  Livery,       2.  P.  W.  brougbtyt/V^  facias  againft  y.  D.  to  execute  afine^  if 

a4E?aX*  ^^'^^7'  ^^  i^*"^  *^^^  manor  of  M.  to  B-  who  rendered  to  Um  for 
s.  C— Br.'  '''W  jMi/^j  ^^^  remainder  to  the  father  and  mother  of  the  plaintiff  in 
Scire  Fa-      tai^^  jcc.  and  the  tenant  had  aid  of  the  king^  and  now' came  procc- 

i"?!  ciie»  ^^"^^»  ^"^  '*^  ^^^i  ^^  ^*^  tenant  faid^  in  har^  that  H.  Spencer 
s.  c.  was  feifedy  and  forfeited^  to  the  king,  and  the  king  f^'tfed^  and  tbo 

faid 


id  y.  D^Juii  to  thi  king  by  petition  in  parliament^  making  fuggeJRon 
that  be  was  diffeifed  by  Spencer^  and  prayed  that  the  king  would 
io  reafon  and  Taw ;  and  the  king  fent  the  petition  into  Chancery^ 
end  commanded  to  do  right  and  reafon,  by  which  the  chancellor  Cent 
to  Shard  and  others  Anno  firft  of  the  now  king,  to  enquire  of  his 
pght,  where  it  was  found  by  office  that  he  was  diffeifed  by  Spencer^ 
and  the  king  fent  into  the  Exchequer  if  they  found  any  thing  in  thi 
Treafury  among  the  charters  of  the  faid  Spencer  touching  theft  Jands^ 
who  certified  that  they  found  nothings  by  which  the  king  fent  to.  the 
Exchequer  to  oufi  his  hands^  and  that  the  king  after^  perceivings  that 
he  did  not  pray  reftitution  in  his  petition^  and  the  office  returned' was 
mtfent  into  5.  K.  or  C.  B.  (which  arc  places  to  try  franktenement^ 
and  not  in  the  C  hancery)  and  that  the  ferjeants  of  the  king  were 
not  called  to  it,  and  alfo^  after  a  charter  was  found  in  the  Treafury^ 
by  which  J,  M.  the  conufor  infeoffied  Spencer^  and  fo  the  king  oufted 
tortioufly,  and  not  by  due  procefs,  therefore  the  king  refeifed^  and 
the  fine  was  levied  in  the  mefne  time  between  the  oufier  of  the  king 
and  the  refifer^  judgment  if  execution^  and  (hewed  tranfcript  of  the 
petition^  and  of  the  office,  and  of  the  charter  fub  pede  figilli ;  the 
plaintiff' faid^  that  Hugh  Spencer  diffeifed  y.  M,  abfque  hoc  that 
J.  All  infeoffed  him^  and  prayed  execution.  Shard  (aid,  the  king 
ought  not  to  have  refeifer,  but  ought  to  have  fued  firft  fcire  facias 
when  he  had  ouficdhis  hands  before ^  and  notwithftanding  reftitution  r  ^qm  "1 
was  not  prayed  in  the  petition,  and  the  others  furmifed  default  "* 

in  the  bar,  that  no  jud.ment  was,  that  M.  re-have  the  manor, 
but  that  the  efcheator  ouft  his  hands,  yet  in  the  petition  was  fuf- 
ficient  maner,  per  tot.  Cur.     And  as  to  the  calling  the  ferjeants 
of  the  king,  the  party  cannot  compel  it,  by  which  the  i/Tue  was  •  Thtf 
taken  upon  the  difTeifin  of  Spencer ;  quod  nota ;  and  fo  fee  that  the  fc^nis  mif« 
king  fhall  not  rcfeife^  as  here,  without  fcire  facias^  becaufe  he  was  J^j  jl*^!  ^ 
ou^ed  by  judgment^  contra  where  he  is  oufted  by  undue  means^  there  rhould  be 
he  may  refeife  without  fcire  facias,  as  it  feems.     fir.  Refeifer,  (^4-  b.  pi. 
pi.  13.  cites  24  E.  3.  ♦  33.     .  ^'^ 

3.  If  it  is  found  that  the  king's  tenant  died  feifed^  and  that  A.  Where  tba 
if  heir  to  him^  by  which  A,  gets  livery,  and  after  tt  is  found  by  ano-  ^°^  ^f* 
tier  office  that  he  diedfeifedy  and  that  B.  is  heir ;  the  king  (hall  tooac^S, 
have  (cire  &cias,  and  mall  refeife.     fir.  Refeifer,  pL  25.  cites  30  after  4«0- 
AC  28.  Jtuf'" 

'Vrhiich  briitUs  another;  *y«t  the  king  cannot  refeife  without  fcire  facias  awarded  againft  the  firft 
who  bas  livery ;  and  this  6y  the  fiatttte  of  Lincoln,     Br.  Scire  Fucias,  pi.  9.  cites  a8  H.  6.  9 
Br.  Refdfcr,  pi.  1.  cites  S.  C. 

Sp  if  tht  jopigtfi  foH  befovni  heir  by  office^  and  the  king  makes  to  bim  Ihuery^  and  after  the  eidtjt 
h  fmad  heir  by  office ^  the  king  *fbair  refeife,  and  fiiall  make  livery  to  the  eldeft.  Br.  Rcfcifei^ 
pL  31.  cites  F.  N.  B. 

4.  Where  the  king  grants  lands,  which  he  has  in  ward^  to  one  Br.  L^viry, 
Jar  term  ofUfe^  the  remainder  over  infee^  this  (hall  be  refeifed  upon  ?h  ^4**]^ 
fcire  fecias  to  repeal  the  letters  patent,  and  livery  (hall  be  made  to  *  \  * 
the  heir;  and  fo  it  was,  upon  long  debate 3  quod  nota.     fir.  Re- 

feker,  pi.  7.  cites  7  H.  4.  7. 

5.  Where  a  man  is  attainted  by  parliament^  and  the  king  feifes^  Br.  Scire 
moinmies  pft  iufee^  and  the  heir  is  rejlored  by  parliament^  the  king  *^^g"J^  p'' 

uiai4 


104  siecmntfou 

H.  4.  to.—  (hall  not  refiime^  auidi  make  livery  t»  the  heir ;  for  the  iimg  gof^ 
n['i^?cii!u  *^f'^fi^^^  suid  therefore  cannot  refotne,  and  therefore  the  heir 
s.  c.-^^arf  ihall  have  fcire  facias  againft  the  tenant,  and  ihaU  recover  againft 
where  the    him.    Br.  Refeifer,  pi.  6.  cites  7  H.  4.  17. 

S^  «Utainder  offehmf,  mnd  lutfn  far  itft,  and  m  Jtrtmger  btu  tftU,  the  king  ihall  rerame  aad  make 
livery ;  for  tbe/w  and  revtrfinn  mrt  im  the  king.    Br.  Refrifer,  pi.  6.  cite*  7  H.  4.  1 7.  And 

if  the  kiog  mt\kttfeofineni  In  fee  rf  tie  landi  ^f'jhe  heir  im  ward;  yet  be  Oiali  refume,  aod  make 
Ibrcry  to  the  heir,  for  he  (hall  do  homage,  and  00c  of  the  haoda  of  the  king  IhaU  the  Jaods  be  deli- 
vered, and  the  Aimg  had  mat  the  fie  /•  give  io  thit  c»fe.  Ibid.-^-- Br.  Scire  Facia*,  pi.  38.  cues  7 
H.  4>  20.— — Br.  X.ivcfy«  pi.  13*  cites  S.  €• 

6.  Jfier  livery  Jiad  out  of  the  hands  of  the  king,  and  a  new 
title  hundfcr  the  ktng^  there  die  king  may  refeife  without  fcire  facias 
within  the  year^  contra  after  the  vear-     }^x.  Refeifer,  pf.  38.  cites 
10  H.  4.  and  Fitsh*  Traverfe  20.  and  32. 
•  7*  If  a  man  traverfes  an  office  within  the  montby  and  has  the  land 

iofarm^  and  after  it  is  adjudged  that  the  traverji  does  not  lie^  the 
land  fliall  be  refeifed  without  fcire  facias,     hr.  Refeifer,  pi.  23« 
cites  4  £•  4*  29. 
S.F.  Br.  8.  if  land  be  in  the  hand  &f  the  king  by  20  diverfe  titles^  the 

FVeroga-      party  Jhall  traverfe  ally  and  fo  he  did^  and  it  was  found  for  hiniy  bjr 
cite*  4  k??.  ^*ch  he  hadoufler  U  mainy  and  after  another  title  is  found  for  tha 
ff        "     kingy  the  kine  fhall  not  refeife ;  but  ([uare^  if  he  (hall  not  have  fcire 
facias,  and  after  his  refeifer.     Br.  Refeifer,  pi.  27.  cites  4  H;  7.  5. 

For  more  of  Refeifer  in  general  fee  flDffice  or  3|nquffitian>  ^tt* 

rOgdtlt^C}  and  other  proper  Titles. 


[  los  ]  IJlefer^ation. 


Foi.  446.  (A)     What. 

[i.    A    RESERVATION/Vtf/wtfyx«/ii/A/«;wf  i««^,  but 
JlV   newly  created,  or  referved  out  of  the  land  or  tenem^t 
demifed.     Co.  Litt.  47.] 

2.  If  a  man  leafes  by  indenture  to  tivcy  with  penalty  of  20/.  fir 
non-performance  of  the  condition  in  the  indenture,  and  the  ^ne  JieU^ 
the  deed,  and  both  enter y  debt  of  the  20/.  fhall  be  againft  both  i  for 
this  is  as  one  refervation  ;  quod  mirum  \  for  it  is  nfit  like  ta  the  ^e 
where  20; •  rent  is  referved,  and  for  aon-payment  (q  foifoit  91^  cfueh 

time 


^me  If.  mmmg  ptmei  for  the  mu  maf  be  anmtal^  and  die  Mer  is 
mUf  a/ummgnfe.    Br.  Refervation,  pi.  9.  cites  38  £•  3.  8. 

(B)     Refccvations.     ^  What  TXAg-j;  and  out  of  •sce(A.t) 

what  Things  they  may  be. 

fl.  TF  a  man  .grants  %  future  intereji  efland^  as  for  certain  years 
JL    to  commence  ten  years  after,  he  may  referve  a  rent  there- 
opon  payable  prefently.    H.  7.  Ja.  B.  per  Cook.] 

[2-  A  rent  cannot  be  referved  out  of  any  incorporeal  inheritance^  ^  Rep.  3. 
as  advowfons,  *  commons,  oflices,  corodies,  multure  of  a  mill,  I'no*  30. 
^hes,  ♦fairs,  markets,  liberties,  privileges,  iranchifes,  and  the  feJ^ii.,  ** 
like.     Co.  Litt.  47.  142.]  cafc.—W 

upon  a  Irafc 
<»f  fafkgt-mmty  for  koats  in  a  nmvigabU  river,     2  Vent.  69.    Baypton  v.  Bobbet.» '  *  S.  P« 

Or  other  thing  wtiicb  i»  not  in  demefne ;  yet  where  a  perfon  haf  common,  paying  a  penny,  though 
it  be  not  a  rent,  a  diQrefc  may  be  uken  lor  it;  becaufe  the  commoner  has  a  benefit  by  it.  Cro. 
X.  546.  b)  Houghton  J.  m  cafe  of  Lovilacb  v.  Reynolds,  citea  a6  H.  8.  and  by  intendmenc 
it  began  with  the  common  by  agreement  of  the  parties. 

*  S.  P.   Brcaufe  it  does  not  lie  in  tenure.     Arg.  Mo.  163  Mich.  ft6  k.  %^  £liz.  in  cafe  of  Saffron 

Waldcn, But  it  may  be  refervtd  by  the  king^  though  not  by  a  fubje£l ;  per  Popham  Sol.  Gen. 

Arg.  Mo.  168.  in  the  cafe  of  Saffron  Walden. Becaufe  he  may  diftrain  in  any  other  lands  of 

the  Grantee.    3  Rep.  4.  a.  b.  in  Ld.  Mountjoy's  cafe. a  Vern.  R.  714.  Arg.  S.  P.    And  fuch 

grant  by  ^  fubjed  confirmed  by  fubfequent  charters  from  the  king,  referving  the  fame  rent  roakea 

the  rent  good.     Att.  General  v.  Mayor  of  Coventry. Cowper  C.  afTifted  by  Ld.  Ch.  J.  Parker 

and  King,  held,  that  the  king  might  reierve  a  rent  out  of  a  francbife  or  metier  ineor^reaJ,  as  well 
as  out  of  lands,  and  might  diflram  on  any  other  lands  of  the  tenant  for  it.    Wm»'s  Rep.  ^oy. , 
HiU.  171^    Attorney  General  v.  Mayor  of  Coventry. 

fj.  If  a  man  demife  a  vejlure  or  herbage  of  his  land,  he  may 
referve  a  rent  upon  it ;  becaufe  it  is  manurable,  and  the  leflbr  may  - 
diftrain  the  beafts  upon  the  land.     Co.  Litt.  47.  142.] 

[4.  A  rent  cannot  be  referved  out  of  a  thing  which  lies  only  in 
grant »     Co.  Litt.  142.     Becaufe  there  can  be  no  diftrefs.] 

[5.  A  man  cannot  referve  a  rent  upon  a  leafe  of  tythes  for  de*  §[106! 
fiiult  of  diftrefs.     P.  3.  Ja.  B.  R.  between  *  Tallantine  plaintiff,  d.  88. 
and  Rawlton  and  Denton  defendants,  adjudged.     And  H.  4.  Ja.  ^^^8-  pl* 
B.  R.  Rot.  92.  between  f  Richmond  and  Garter,  adjudged  5  for  Jha^t'^ren?* 
in  diofe  cafes  the  leafe  of  a  Biihop  [was]  adjudged  void ;  becaufe  may  be  re- 
§[oDe]  cannot  referve  a  rent  upon  a  leafe  ot  tythes  for  default  of  fcrved  out 
diftrefe.     Contra  11  H.  4.  40.  b.  admitted.     Mich.  15  Ja.  B.  R.  ^it«  xrin. 
between  (  Smith  and  Bowles,  per  totam  Curiam ;  (praeter  Dode-  17  Uc. 
ridge  who  feemed  e  contra)  becaufe  he  has  an  inheritance  in  them.l  ^*^y  ^«'** 

^  '  •*    ny'scaff.— • 

*  Cro.  I.  stt.  pi.  10.  Hill.  3  Jac.  B.  R.  and  there  Williams  faid  that  fo  it  is  of  all  omer  thinga 
«rbicli  he  in  prender  or  render,  where  no  diftrefs  can  be  taken.— ~-Mo.  778.  pi.  1078.     Talea- 

tire  V.  Denton.  S.  C. 1  Cro.  J.  173.  pi.  14.  Trin.  5  Jac.  B.  R.  S.  C.  by  name  of  Rickman  v, 

Carttu X  S.  C.  Cro.  J.  498.  pi.  5.  and  3  Bulft.  ago.    But  in  neither  01  thole  books  do  I  ob« 

$ait  any  dang  of  the  leafie  bciag  of  tithes. 

[6.  If  the  lord  grants  his  feigniary  rendering  rent,  this  is  a  good 
relbration  for  the  poflUiility  of  the  efcheat^  and  then  diftrefs  may 
be  upon  the  lud.     i  H«  4.  I.  b.  5  H.  7.  36t  dubitatur.  3  H. 

6. 12.1 

[7.  If 


9o6  lUltofitttfoft^ 

If  A.  hit  a  r7»  If  a  man  ghis  in  tail  nndring  nnty  and  ^er  grants  thi 
rmifrrviee  rent  for  life  Of  in  tail  rendring  rentj  this  is  a  void  refervation,  (bc^ 
Vhlrgi,  zni  ^^"'^  ^^  P^^*  ^  rcnt-feck,)     3  H.  6.  21.  b.] 

wiU  grant  tbia  rent  to  another  for  term  of  life,  by  deed  indented,  rendring  to  A.  certain  rent,  the 
referTation  is  void  of  the  rent ;  beeaufe  *  rent  cannot  be  charged  with  other  rent,  &c.  Ke)w.  t6i« 
b.  M.  3.  U.  a.— ^— *  S.  P.  Br.  A(Bfet  pi.  1.  ciiea  3  H.  6.  20.     fox  rent  camM  htfut  In  view, 

« 

[8.  Upon  a  ftoffmtnt  or  conveyance  of  land,  a  man  cannot  referve 
to  him  parcel  of  the  annual  profits  themfelveSy  as  to  referve  the 
vejlure  or  herbage  of  the  land,  or  fuch  like  ;  beeaufe  it  ivould  be 
repugnant  to  the  grant.     Co.  Litt.  142.] 

9,  Rent  may  be  rcferved  out  of  land  given  in  exchange  for  equd^ 

lity*     See  partition  (G)  (G.  2) 

Br.Warreiiy       jo.  If  a  man  has  a  warren  in  another*!  landj  andzftcr  purchafes 

r*^'  **'••  the  land^  and  makes  a  feoffment  of  the  land  referving  the  warren^ 

he  ihall  have  the  warren }  and  e  contra  if  he  does  not  referve,  nor 

except  the  warren,     fir.  Exttnguifliment,  pi.  5.  cites  35  H.  6.  56. 

II.  A  rent  may  be  referved  upon  a  leafe  of  rent-corn ;  for  a  man 

may  referve  a  rent  upon  a  Uafe  of  rent^  and  the  rent  is  not  parcel 

of  the  reverHon,  but  only  incident  to  the  reverfion  ;  and  the  leiTor 

has  the  fame  inheritance  therein  as  he  has  in  the  reverdon.     Ow« 

32.  Pafch.  7  Eliz.  Anon. 

Le.  333*  12.  Leafe  of  land,  hundred,  multure^  and  advowjbn^  all  the  rent 

^'^Tf"  ^^'^  *^"®  ^"^  ^^  ^^^  '^^*  ^^&'  5  '^^P*  4*  "^  ^^'  Mountjoy's 
krytd'oat    cafe,  cites  30  Aff.  5. 

of  an  htf»' 

4rtdfor  lift  \t  void.     Cro.  J.  173.    And  per  Tanficld  J.  this  point  wat  firft  adjudged  29  Eliz.  b^ 

twccn  Monnington  and  Try, 

Foph.  114.  13,  In  debt  on  a  hond^  which  recited^  that  S.  demifed  to  VT.for 
cordin  V  ^'  y^ars^  if  S.  fhould  fo  long  live,  all  that  his  houje  and  lands  in 
by  Popham  the  parifh  of  P.  in  which  he  had  an  ejlate  for  life  by  copy  of  Court 
and  Gaw-  Roily  iic,  under  the  yearly  rent  of  37I.  and  tvas  conditioned  to  pay 
t^'"^^'  thefaid  rent  of  37I.  yearly  according  to  the  true  intent  of  the  articles^ 
544.  s.  C.  &c.  the  obligor  pleaded  all  this  matter,  but  faid  further,  that  the 
•nd  agreed  obligee  had  not  any  ejiate  in  the  lands^  &c.  for  his  life,  or  by  copy. 
beVoid'^  The  plaintiff  demurred  and  had  judgment  in  C.  B.  Whereupon 
but  Fenner  error  was  brought  in  B.  R.  and  there  Popham  and  Fenner  agreed 
*h^  ^**"^^  as  to  the  point  of  refervatidn  that  it  was  void.  But  whether  the 
Wl^^rtiould  37^'  fl^ou'^  ^^  payable  as  a  fum  in  grofs  by  reafon  of  the  obligation, 
DDt  be  pay.  they  Were  divided  in  opinion.  [But  no  judgment  is  mentioned 
able  at  a      to  be  given.  1     Ow.  no,  III.  Pafch.  ^8  feliz.    Stroud  v.  Willis, 

/ummgrof*  ©  J  »  o 

by  reafon  of  the  obligation.  But  Popham  contra  at  to  the  laft  point,  &  adioroatur.-— — Cro.  E. 
d6a.  pi.  24.  Mich.  36  &  37  EKz.  S.  C.  Adjudged  for  the  plaiadff ;  but  the  cafe  there  it  only 
upon  the  point  of  cftoppel,  which  they  held  ihif  .10  be. 

C  '^7  D  '4"  When  a  man  makes  a  void  leafe  rcndrmg  rent,  the  refer- 
vation  is  alfo  void ;  beeaufe  the  land  is  the  confideration  and  re- 
compence  for  the  rent :  but  where  a  man  refenres  a  rent  upon  a 
grant  or  leafe,  which  grant  or  leafe  are  good,  but  the  thing  out  of 
which  the  rent  is  ifluing  cannot  be  charged  with  the  renty  there  the 
refervation  is  good.    As  where  it  is  out  of  an  advowfon  or  mef* 

nalt/) 


SltfttlKlffOtt  toy 

pAxj^  &c.  .  Per  Feoner.    Ow.  iii.  Pafch.  38  Eliz.  B;  R,  in 
the  cafe  of  Stroud  v.  Willis* 

15.  Whether  a  rent  may  be  referved  out  ot  coppices  f  It  feems 
iiot.    Ckyt.  xoo.     Campion  v.  Thorpe. 

1 6.  Though  it  be  out  of  land  or  tenements,  yet  it  muft  be  out  Ar?.  L«. 
of  an  eftate  that  palTes  by  the  conveyance,  and  not  out  of  a  right  \  M*- »« th« 
as  if  the  diflejfee  releafes  to  the  diffeifor  of  the  land  referving  a  "  Nato.*"'* 
Ttnt^  the  refervation  is  void  \  et  fic  de  fimilibus.     Co.  Litt.  144. 

17.  Rent  may  be  referved  out  of  a  mejnalty^  as  i  H.  4.  becaufe  Cro.  e. 
of  the  poflibility  of  an  efcheat.  .  Noy  60.  in  the  cafe  of  Lovelace  54^  s.  c. 
V.  Reynolds.  ttnyit 

cin  be  referved  of  no  other  thing,  but  of  fuch  whereon  an  entry  can  be  made,  and  a  rent  cannot 
be  granted  out  of  a  mefnalty. 

1 8.  Rent  referved  upon  a  leafe  of  a  warren  of  conies  was  held 
by  the.  Court  (abfente  Anderfon)  not  to  be  a  rent  but  a  feignorjr 
[fuai]  in  grofs  due  by  reafon  of  the  contraft.     Noy  60.  Anon^ 

IQ.  A  refervation  of  rent  on  a  wine^licence-leafe  is  but  a  perfonal 
contra(5^,  which  does  not  run  with  the  licence.     Hard.  88.  pi.  6.  > 

&fich.  1656.  in  the  Exchequer.    James  v.  Blunlc. 

20.  An  inheritrix  carves  out  a  term  for  1000  years  to  trufleeSj 
which  (he  and  her  intended  huiband  declared  to  be  for  the  hufband 

for  life^  and  after  his  deceafe  to  the  wife  and  her  heirs  i  afterwards 
by  fine  fur  conceffit  they  grant  a  term  of  21  years^  referving  th© 
rent  to  the  hujbani  and  wife^  and  the  heirs  of  the  wife ;  the  admi- 
niftrator  of  the  wife  brought  a  bill  to  have  the  benefit  of  the  rent 
referved ;  but  the  Court  difmifled  the  bill.  2  Vern.  62.  Pafch. 
1688.     Saunders  v.  Beal. 

21.  Rent  cannot  be  referved  out  of  the  rents  and  fervices  of  et 
manor  \  admitted.     12  Mod.  151.  Mich.  9  W.  3    in  the  caie  of 

Winter  v.  Lovedur. — Carth.  429.  S.  C. 5  Mod.  382.  S,  C. 

by  name  of  Winter  v.  Loveday. 


(B.  2^     Good.     In  Refpefl  of  the  Thing  out  of 
.which.     Part  of  the  Eftate  or  ^hlng  granted. 

t.  T  T  was  admitted  that  where  the  haron  and  fenuj  feifed  in  jure 
-I-  uxorisy  leafe  for  life^  referving  the  reverfton  to  tbetn^  and  to 
the  heirs  of  the  feme  rendering  rentj  and  after  the  baron  dieSj  and 
the  feme  grants  over  the  reverfion^  and  the  lejfee  attorns ;  this  is  a 
good  grant.  And  fo  fee  that  though  the  leale  for  life  be  difconti- 
Dued,  yet  the  refervation  of  the  reverfion  to  the  heirs  of  the  feme 
'^  good  \  for  if  it  was  not  fo,  then  the  grant  of  the  feme  (hall  be. 
Yoid.    Br.  Refervation,  pi.  34.  cites  50  AfT.  i. 

a.  Where  A.  .levies  a  fine  to  B.  fur  conufance  de  droit  come  ceo^ 
bfc,  which  18  fee-fimple  without  the  words  (heirs)  there  B.  cannot 
render  the  land  to  A.  for  term  of  lifcy  the  remainder  to  himfelf  in 
teeili  for  be  who  is  fetfed  in  fee,  and  gives,  &c.  cannot  referve  r/- 
mainder  to  himfelf  in  tail,  the  fee*fimple  never  being  okt  of  him ; 
quod  Qota  hem.    Br*  Refervattpn^  pl«  4i>  cites  i  H.  5.  &• 

3-  A 


toS  VMttfMifnii^ 

Am  where  a  j,  A  tiwn  eanmt  referre  a  hfs  iftate  t§,  bimfelf  than  hi  hadhi^ 
^a^fdf  f^^''    ^*"-  Refcrvation,  pi.  19.  cites  38  H.  6.  38- 

v§m>fm  iufti^  grdMU  It  to  dM»tAer,  tefirving  the  advawfim  to  htmftlffor  term  of  his  life^  tliit  it  t 
ytoxi  rcfervation;  for  be  bad  fee  before.  Ibid.*-— ^^^i^  it  fcemt  alio  that  it  is  void,  tnarmoch  a9 
it  is  PepMgMMiH  to  the  grant.  lbid.-^^yl«</  if  t  man  grmta  hit  advowfcm  to  another,  rrfervlug  the 
fre/entathnfor  term  of  hi*  life^  thit  is  a  void  rcfervation ;  for  he  refervei  the  fame  thing  tohieh  he 

hat  granted.    Ibid. So  if  a  man  ieafit  an  acre  of  land  for  life^  referring  the  berhage  of  the  fame 

acret  this  is  a  void  refervatton ;  for  it  u  pared  of  the  thtnf  which  be  granted,  and  thcrdfore  is  re- 
pugnant and  void.    Ibid. 

4.  If  a  man  leafis  land  refgrvlng  e9mmoH  $ut  tfity  or  the  btrhagi 
or  grajsj  or  profits  of  the  land  demifed,  this  is  a  void  refervation ; 
for  it  IS  parcel  of  the  thing  granted,  and  it  is  not  like  where  a  man 
leafes  bis  manor ^  &c.  except  fVbite-acn ;  for  there  the  acre  is  not 
leafed,  but  here  the  land  is  leafed,  therefore  the  refervation  of  the 
iierbage,  vcfture,  &c.  is  void,  Br.  Refervation,  pi.  46.  cites 
Doa.  &  Stud. 


s«(i>)         (G)     Refervation.     To  whom  it  may  be  made. 

Co.  Lttt.  [i-  JT  Is  a  maxim  in  law,  tbat  a  rent  ougbt  to  bo  referved  to  bim 
43.  a.  s.  P.  X  from  whom  the  ejiate  of  the  land  moves^  and  not  to  a  ftranger. 
^^^i^ruL'fe  Co- Litt.  143.  b.] 

for  years  durinf^  my  life  and  my  wife's  life ;  if  I  die  the  rent  is  gone,  for  (he  is  a  ftranger,  and  fl»e 
Ihall  never  have  the  rem,  becau(e  (he  has  no  iqtere(^  in  the  land.  Brownl.  39.  a.  noia,  towards  the 
bottom  of  the  page.-— — i^irr  if  jt.  itfeifed  of  certain  lands,  and  A.  and  B,  join  in  a  feoffment  infte^ 
referring  a  rent  to  them  hoih^  and  their  heirSf  and  the  feoffee  grants  that  it  Jka/l  he  lavfuJfor  thent 
and  their  heirs,  to  dijfrain  for  the  rent ;  this  is  a  good  grant  of  a  rent  to  them  both,  becaufe  he  is 
party  to  the  deed,  and  the  claufe  of  diftrefs  is  a  grant  of  the  rent  to  A*  and  B.  as  ic  appears  before  in 
the  chapter  of  rents;  but  if  B.  had  been  a  Itranger  to  the  dced^  then  B.  had  taken  nothing;  and 
upon  thu  divcrfity  are  aU  the  books,  which  prima  facie  feem  to  vary,  reconciled.  Co.  Litu  013. 
a.  b. 

S.  C.  cited        [2.  If  the  father  leafes  for  years  to  commence^  after  his  death 

Ch.T*Mo.  ^^fi^^g  ^  ^^^^  *^  *"  *''^ »  ^'*  is  *  g^^  refervation,  though  it 
903.  in  the  never  was  in  the  father,  becaufe  he  is  pars  patrisy  and  that  this 
cafe  of  Colt  is  for  the  benefit  of  the  heir,  and  not  to  charge  him.  Mich.  14 
J?Biftlopof  J^-  ^-  Oates  and  Frithe,  by  Warburton  and  Winch  againft  Hub- 
Litchfield,  bard,  and  at  the  laft  term  Nichols  was  with  Warburton.  Litt. 
•  &c.  That  a  go.  b.  admitted ;  for  he  (ays  that  condition  cannot  be  referved  but 

Irlry'he  ^  *«  »effo'  or  Ws  heirs.] 

father  and  his  eldeft  fon,  of  the  land  of  the  father  rendering  Tent  to  the  fon,  to  commence  after  the 
father's  death.  The  father  died ;  the  rem  was  adindged  void  -  in  the  refervation^  though  in  thd 
cxeeutioA  the  fon  was  now  heir  to  the  father.-^— Hob.  130.  pi.  17a.  S.  C.  That  the  refervation  of 
the  rent  was  held  utterly  void ;  for  though  the  fon  did  prove  heir,  it  beuered  not  the  cafe  by  event« 
but  the  refervation  mutt  have  been  to  the  heir  or  heirs  of  the  Icflbr,  by  that  name;  for  that  is  ther 
only  word  of  privity  in  law  requiGte  in  refervation  of  rents  and  conditions ;  for  the  heir  it  inr 
reprefentation,  in  poiiu  of  taking  by  inheritance,  eadem  perfona  cum  anteceflbre;  and  though,  iia 
fuch  a  cafe,  the  rent  could  never  be  demanded  by  the  father,  yet  the  heir  (hall  uke  it  from  the 
father  as  inherent,  and  riHag  from  the  root  of  the  reverfion,  which  was  his  father's,  and  which  he 
takes  by  dcfcent  from  his  father;  and  fo  the  rent  itfeH  which  waa  in  the  fsther,  though  not  to  de» 
mand,  becaufe  it  was'not  yet  due,  but  yet  it  was  fo  hit,  that  he  might  ^eletfe  and  difcbargp  it  by  th* 
%irOfd  rent,  though  not  by  the  word  action. 

fterei  IS  the      [3.  If  yf.  fhe  father  and  B.  the  fon  join  in  a  deed  of  leafo^  r/* 

^  pri'^Uy    ^^^^H  ^  *^  premifles  that  B.  is  Us  fon  and  heir  apparent ^  an* 

after 


ilfaer\>y  die  deed  they  Uafe  for  years  u  iomnunci  after  the  death  *«  tiieUw 
9f  the  father  (the  father  enly  heirif  feifed  in  fee  of  the  land)  re/ir^  7Jtl^ti^ 
viui  a  rent  te  the  faid  B.  This  is  a  void  refervation,  becaufe  ofreouan^ 
he  is  net  named  heir  hy  the  refervatien^  hut  to  take  meerly  by  his  condition*. 
proper  name^  ♦  and  fo  all  one  as  if  it  had  been  refervcd  to  a  ftranger.  5^^*  if  ^, 
Mich.  14  Ja.  B.  Oates  and  Frith  adjudged.  Hobart's  Reports  c.--s.c' 
174.    Same  cafc.l  S»*«^  • 

10  ctfe  of  Stchcvcnl  v.  ¥t9gg^u 

[4.  If  a  man  mr/j  land  in  tail^  referving  a  rent  to  bis  heirs  i 
this  is  a  good  refervation,  though  the  heir  cannot  take  in  his  life ; 
for  he  fl>att  take  it  hy  purchafe  after  the  death  of  the  donor.  Con* 
tra  Co.  Litt.  99.  b.  j 

J 5.  But  if  before  the  ftatute  of  quia  emptores  terrarum^  a  man  Teimit  (I) 
granted  land  in  fee  to  hold  of  his  heirs ;  this  bad  been  a  void  P^*  i- 
refervation,  and  he  would  hold  of  the  grantor  as  he  held  over.   Co. 
Litt.  99.  b.] 

{'6.  So  if  a  man  gives  land  in  tail  at  this  day  to  hold  of  his  heirsy 
this  is  a  void  refervadon,  and  he  fliall  hold  as  donor  ndds  on/tv. 
It  feems  Co.  Litt.  99.  b.  is  fo  to  be  underftood.] 

[7.  If  the  baron  feifed  in  fee  had  aliened  before  the  Jiatute^  r^-  Br.  Refer. 
fsrving  certain  rent  to  him  and  his  wife ;  this  is  void  as  to  the  vition,  pi. 
wife.     31  Aff-  31.  by  Shard  and  Thorpe.]  "c^'^For 

itlctvttiofi  camnt  be  to  blm  Vfbo  gave  nctbfng^  nor  bad  any  tbing  in  reverfion.  Per  Tliorp  aa4 
Shard  y,  '  So  of  ftich  a  gift  in  fee  by  tbe  baron^  to  bold  ofbim  and  bitftme^  &c.  before  tbtftalutey 
the  feme  there  takes  nothing ;  lor^  ^xhu  not  donor.  Br.  Ihid.— ^-S.  P.  Per  Cur.  ^t^  ReCerva* 
tioA,  pi.  3S.  citet  49  £•  3.  15. 

[8.  The  king  may  refcrve  a  rent  to  a  Jlranger,  Co.  Litt. 
143.  b.J 


(D)     Refervation.     To  a  Stranger.  V^PX 

fl.  TF  a  man  leafefor  life  or  years^  referving  a  rent  to  a  ftranger^  S.  P.   For 
1   it  is  void.    Co.  Litt.  47.]  1''"',"r 

T'    •*  privity,  w*. 

Refervation,  pi.  151  dtei  14  H.  6.  ft6.  Per  Juhe  Ch.  J. 

* 

[2.  If  before  tbe  Jlatute  of  JV.  the  baron  feifed  in  fee  had  made  Sec  (C)  pi. 
feoffment  to  hold  of  him  and  his  femoy  this  is  void  as  to  the  feme,  ^* 
Dccaufe  ihe  is  a  ftranger  to  the  eflate.     17  £.  3.  79.] 

3*  Rent,  re-entry^  condition^  nor  remainder^  cannot  be  referved 
DOT  appointed  to  a  ftranger ;  quod  nota.  fir.  Conditions,  pi.  83« 
cites  21  H.  7.  n. 

4.  No  renf.  (which  is  properly  a  rent)  can  be  referved  upon  any  #  p^  p^ 
feoffment^  giftj  or  leafe^  but  only  to  the  feoffor,  donor,  or  kftbr.  Ham  j. 
or  to  their  heirs,  and  can  no  ways  be  referved  to  a  ^  ftranger.  Ow.  9*.  m 

Litt-S.t4j6.  the  cafe  of 

▼•  IfcrJakendco.— >— -A  rent  fo  referved  npon  a  feoffment,  &c«  on  eondithn  of  reentry  by  feofibr 
aad  bU  heiri,  it  not  a  rent,  but  a  fum  in  grofi^  and  at  a  penaUy,  apd  if  not  paid|  the  fieosbr  may 
•■     '  If  sod  tbe  rent  or  pt  ymcnt  A  |oae  tor  vttx,    i.itt.  5.345. 

S.A 


109  IBJSOtitl^Otf^ 

p.  «•! .  pi.       5-  A  iifidp  made  a  Icafe  referving  the  rent  to  the  chapter  during 
go.  s.  c—  the  vacaney  byway  of  limitation  ^  but  held  it  ilU     And.  9.    Ayre 

ttg. — Dal.  53.  pi.  31. 

Ow.  99.  S.       6.  A.  devtfed  to  B,  for  years ^  remainder  to  M.for  llfe^  provided 

Mine  of*  '*^'  ^'  fi^^^^^P^y  ^'  2io''  P*^  ann.  for  rent,  B.  foiled  of  pay- 
Bottcaham  ment,  M.  entered  for  condition  brolcen*  Anderfon  afked,  why  a 
^9.  Haria-  man  might  not  make  a  refervation  on  a  devife  ?  Periam  J.  anfwered^ 
fad  iTwcre  **^  ^^  '"^y  ^^  himfelf  or  his  heirs,  but  this  is  to  a  ftranger.  Per 
divided.  Anderfon,  every  devifee  is  *  in  the  per  by  the  devifor,  quod  fuit  con- 
r  1 10 1*  ceffum.  Why  then  fhall  not  this  be  as  a  refervation  to  the  devifor, 
and  as  a  grant  of  the  reverilon  to  the  wife  ?  Adjornatur.  Gbldfb* 
75*  P'*  3*  ^'"-  3^  ^^^^*  Bettenham  v.  Harlackenden. 
Tit  not  a  7.  A  rent  refcrved  to  a  ftranger,  though  in  truth  it  is  not  a  rent^ 
vent  bat  a  yet  it  is  a  good  refervation.  Per  Littleton,  Noy  109,  Mich.  2 
^lefT''^''  Jac.  C.  B.  in  the  cafe  of  Warner  v.  Agus. 

Vcrrana  v.  Ram  fey. 

8.  The  king  made  a  Uafe  of  a  boufe  belonging  to  his  houfekeeper  of 
Whitehall  relerving  a  rent  to  the  houfekeeper  for  the  time  beings 
and  it  was  held  an  ill  refervation  \  for  though  the  king  may  referve 
rent  to  a  ftranger,  yet  fuch  a  refervation  as  this  is  ill,  becaufe  he 
cannot  referve  rent  to  fuch  an  officer,  who  is  removeable  at  the 
will  of  the  king.  Ex  relatione  m'ri  Not.  Ld.  Raym.  Rep.  36, 
Hill.  6  &  7  WUl.  &  Ma,  Anon,  cites  Hill.  6  W.  3.  B.  R. 

(E)    Refervation.    [Enure  to  whom.    Jointenants.'] 

Falm.  841.  [!•  1  F  2  jointenants  leafes  for  years  by  paroh  referving  a  rent  t9 
Arg.  cites  5         X    one  of  them,  this  (hall  enure  to  both  in  refpeS  of  their 

iof^i^fc  <^fta^«-     ^'o-  Litt.  47.] 

fw  life  ia  rcfpe£l  of  the  joint  rruerfion,    Co .  Litt.  214.1. 

[2.  So  if  ttie  leafe  be  by  deedpoU^  referving  rent  to  one  of  them, 
__   ^    _    yet  it  fliall  go  to  both.     Co.  Litt.  47.] 

CT^"^       [3.  But  otherwife  it  is  if  it  be  by  indenture ;  for  then  it  fliall  be 
^^l^Xlj  6^^  ^^  ^^  one  ^y  ejlopple.     Co.  Litt.  47.  J 

Br.  Refervation,  pi.  28.  admits  that  fuch  refervation  upon  their  leafe  may  be  good.-— -"-Where  s. 
•re  feifed,  they  niay  grue  referving  to  one  of  them  \  for  both  gave.  But  where  one  had  nothing 
before,  it  ii  otherwife.  Br.  Reiervation,  pi.  at.  fays  it  it  fo  faid  clfewhere.— And  Ibid.  pi.  27, 
cites  5  £.  4.  4.  Nota,  That  if  2  are  feifed,  and  leafe  for  life,  rcndring  rent  to  one  of  them,  this  is  a 
refervation  to  both.  But  fays  <}uaere  inde ;  for  it  appears  elfewbere  chat  the  rcfei  vation  to  the  one 
ihall  be  good.^^Ibid.  pL  48.  cites  S.  C.  as  a  refervauon  upon  a  leafe  for  ycarsj  and  that  both  QuU 
have  the  rent ;  but  Brooke  fays,  quaere  if  it  be  law. 


»tr{i)s.p.      (F)     How  It  may  be.    Upon  what  Cofvoeyance. 


This  is  by     [  ^  •  T  ^  ^  ^^  bargains  and  fells  land  by  deed  indeitted  and  inr$lhd^ 
thefaving  JL    accbr^ine  to  the  ftatute,  a  rent  may  be  referved  there- 

of  ufcik  ^^^  ^  ^^^  though  an  u(e  had  only  paifed  by  the  commoo  law9  yet 
^  now 


in  the  (U- 
twc 


WittnWimu  no 

BOW  by  lite  flatate  ij \H.  8.  lO.  the  ule  and  poileffion  pafi  -to-  t;  tt.9. 
gcther.    Mich.  39  and  40  EL  between  Wicks  and  Tiliard  ad-  viintM^ 
Judged,  cited  Co.  Litt  144.]  2{^, " 

ihM  Mttf  mty  Atfvr  «  rear.    Cro.  E-  195.  S.  C.  and  (ty  'twas  fo  held  in  Danby'a  cafe.— -The  ui« 
and  piofieffioii  pals  tanqtiam  ono  flatu.    •  Inft.  673.  cues  a  Rep.  54.  in  Sir  Hugh  Cholmley't  cafe. 

4f a  it  il  of  a  ^mnt  ef  m  rex^erfiM  or  remaitt^er,  w  mny  •tber  ccxveyoMte  of  landt  or  tcoementS| 
whereby  any  eiatc  paltes.    Co.  Litt.  144.  a.  cites  Mich.  39  and  40  Eliz.    Wicked  v.  Tillerd, 

a.  If  tinant  f§r  Hft  in  quid  juris  chmat  inugbi  againfi  him  f  1 1 1  1 
furtendtr  ta  fbi  plaintiffs  who  has  thi  nverfion^  by  fim  rgndiring 
rent  by  tbefami  fine^  this  fhall  not  be  received  ;   for  a  nndir  $f 
ftntfiuill  not  hi  fuffitid  upon  furrenier.     Br.  RefervatioJiy  pi.  42* 
cites  19  E.  J.  andFitzh.  Surrender,  18. 

3.  Lord  and  tonant  by  certain  fervices  and  61.  rent  $  the  lord 
brought  writ  of  cu/loms  and  forvices  againft  the  tenant,  in  which 
hi  nUafed  the  forvictSy  referving  the  6/.  and  one  mark  more  \  and 
it  Ts  awarded  a  good  refervation  of  the  61.  and  the  mark*  But 
Brooke  lays,  he  believes  that  it  is  not  law.  Br.  Refervation^  pK 
21.  cjtcs  26  Aff.  37^ 

4.  Belk.  drew  a  fine  that  the  bar  on  and  feme  granted  and  ren^ 
deredone  meffuage  to  J.  S.  which  they  held  for  term  of  life  of  the 
femty  randmng  to  them  8x.  rent^  with  claufe  of  diJlreJSy  and  it  was 
rcfiifed  ;  and  after  they  granted  and  rendered  as  before^  upon  which 
y.  S.  granted  again  8/.  out  of  the  landy  and  it  was  refufed ;  quxre 
cauiam :  and  after  they  granted  and  rendered  to  y.  S.  and  reUafed 
and  quitted  claim  to  him  and  his  heirs  for  term  of  life  of  the  feme^ 
for  which  y.  5.  granted  8x.  with  claufe  of  diftrefs^  and  it  was 
accepted.    Br.  Relervation,  pi.  29.  cites  39  £•  3.  !• 

5.  Coparceners  upon  partition  may  ref^rve  rent  and  good.    Br.  S.  P.  Botif 
Refenradon,  pi.  4.  cites  45  E.  3.  ao.  '  Z.I:!:Z}i. 

to  ibe  Other  rendering  rent,  it  is  void.    Arg.  s  RoU.  Rep.  445.  10  the  cafe  of  EuAace  v.  Scawcn* 
S.  P.  Arg.  Ibid.  473.  in  S.  C. 

6.  A  fiste  was  drawn,  that  the  baron  and  feme  granted  and  ren^  ^tnt  may 
dered  the  term  to  another  baron  and  feme^  and  to  the  heirs  of  the  ^1^^^'J^ 
baron^  to  hold  of  the  chief  lord^  rendering  to  them  and  the  heirs  of  execmtery, 
the  baron  half  a  mark^  with  dijlrefs^  &c.     Finch,  iaid,  a  man  can»  bmnotufoM 
not  charge  land  of  which  he  is  not  fei/edy  and  the  fine  is  executory ^  Jf^Jj/X. 
and  not  executed  i  contra  upon  acknowledgment  of  right,  and  where  Refervt.  * 
the  fine  is  to  a  feme-covert  rendering  rent,  (he  (bail  be  examined  "on,  p\.6i 
before  that  the  fine  be  taken.    Br,  Refervation,  pi.  37.  cites  46  J'^^'^bT; 

cites  S.  C. 

7.  Upon  2L  releafe  which  •gives  eftate  in  the  land^  a  man  may  ^'^^^«^« 
re&rve  a  rent.     10  £.  4.  3.  b.  tesfifirUft, 

ami  mfter  nUmfit  to  the  hfet  in  fee  or  in  tail,  he  may  well  referre  a  rent  upon  foch  rdcsfe ;  for  by 
ttm  Rieafe  he  has  given  the  Icifitc  a  fee  which  he  had  not  before,  to  E.  4.  3-  b.  PcrChoke.— - 
^tfoaagfantof  •  nve^n  m  m  lemfe  fw  tenn  rent  may  be  rcfcrvcd;  for  the  poUcffion  is  in  ih« 
grtator,  and  pofles  oat  of  hinv    Per  Ncednam.     loE.  4.  g.b.  «  »    «    i^.  l 

•  S.  P.  Co.  Lilt.  108.  b.  ■  >  S.  P.  13  Rep.  55.  in  Samme'a  cafe.  ■ -^.  P.  Pet  Choke 
Md  Wcfdhaa.  Bf .  ftScrratioa,  Pi.  tS.  cica  10  B»  4  a*  But  Arook*  laytttihaM  that  then  iK 
AaUhcbyd«d» 

VQI,iXlX.  K  t.But 


As\U}f'  B*  But  upon  a  rfUaff  ^r  confirmation  which  mun  iy  :99ay  of 
ftifee  ireieafe  ♦  mitUr  U  d^ott.  ^x^^  caiuiot  bc  refervpd>  or  au  ufc  limited.  12 
to  d.j^ifir    ^       --^    Bammes's  cafe. 

rcndcnnz  r    jj 

rem,  ana  for  dcfauU  of  payment  to  re-enter,  this  it  void  ;  f^r  by  this  releafe,  the  djflipifQr  .h||  ody 
the  right  of  diffcifce,  for  dilTcifor  had  fce-fimplc  bcfgre.  lo  E.  4.  3.  b. '  Per  CKoke.—— S.  P. 
Co.  Lilt.  144.  £t  fic  dc  fimilibus.— — S.  P.  I.r*  148.  citci  10  E.  4.  5  ■■*  S.  P.  Nor  upoa 

•"felcafe  which  enures  by  way  of  ^xtinguiftimem,  a  rent  cani>ot  be  teferved.     Co.  Litu  soft,  b. 

Bui  if  be  g^  If  the  lord  confirms  the  oftaU  of  his  tenant^  reddendo  id,  pro 

^funant  *'"^^*^*  fervitHs  5  this  extinguiflxes  the  firft  tenure  ;  for  reddendo 
refe^and.  does  not  noake  tenvire^  per  Brian,  ^are  of  the  extingui(hment« 
wttnend  by  Br.  Refervation,  pi.  36.  cites  21  E.  4.  62. 

i</.  fro  em-       .  '  ■  . 

Hibm/trvitih  \  thU  is  parcel  of  tbe  aMciMt  frn/lcet,  atd  tbe  tenure  remaiUf*     Ibid* 

10.  A.  bargains  and  fells  lands  to  B.  by  indenture)  and  before 
iurolment  they  both  grant  a  rent  charge  by  deed  to  C*  and  after  the 
r  1 1 2  1  indenture  is  inrolled,  foroe  have  faid  that  the  rent-charge  is  avoided  \ 
for  (fay  they)  it  was  the  grant  of  A.  and  by  inrolment  it  has  rela- 
tion to  the  delivery,  which  {by  they)  fhall  avoid  the  grant  not* 
wjthdanding  the  confirmation  of  the  other,  which  had  nothing  in 
thp  l^nd  at  that  time  :    but  the  grant  is  good,  and  after  the  inroU 
menti  by  the  operation  of  the  ftatute,  it  (hall  be  the  grant  of  B, 
eind  the  confirmation  of  J.  but  if  the  deed  had  not  been  inroDed,  it 
had  been  the  grant  of  A.  and  the  confirmation  of  B.  and  fo  c^ua- 
cunque  via  data,  the  grant  is  good.     Co.  Litt.  147.  b. 
'Godb.  19.        II.  A  rient  cannot  be  refervcd  upon  a  gift  in  frank-marriage^  • 
Pafcif 'an     during  the  four  degrees,  but  after  the  refervation  is  good,  if  there 
Eiiz.  c.  B.  be  Attornment  to  the  grantee.    Ow*  26.  25  £Iiz»    Webb.  v. 
s.  c.  -nd  s.  Potter. 

p.  and  that 

if  the  donee  grants  tbe  reveriioD  over,  and  the  donee  in  frsnkmarriage  ^tom,  now  he  (hall  pay  the 
rent  10  the  grantee;  for  per  Littleton,  he  has  loft  the  privticgeof  frankmarriage,  viz.  the  acquuial; 
•fid  00  privity  is  between  the  gr.^fiteie  «od  the  donees ;  per  Periam  J. 

T2*  A  rent,  properly  fo  called^  may  be  referved  on  a  leafe  de» 

rived  out  of  a  power j  and  that  remainder- man  may  difirain  for  it  j- 

fo  that  it  is  a  rent.     Arg.  2  Jo.  35.  Hill.  19  Car.  2.  C.  B.  in  cafe 

of  Truftram  v.  Roper,  cites  And.  273.     Harcourt  v.  Pod.  and  i 

Rep.   139.  contra.     And  fays  that  indeed  it  was  Lord  Cbke*s 

opinion^  but  was  ho  part  of  the  judgment. 

Vent.  248.        13.  A.  was  tenant  for  Ife^  and  Itafed  to  B.  for  years  i  B.  by 

*•  ^:^**J*     parol  ajjigned  this  term  to  A.  rendering  rent*     It  was  infifted  that 

and  fays^tt   ^his  was  a  furrender,  and  (o  the  refervation  without  deed  void : 

was  fo  ad-    but  it  was  anfwered,  that  tliough  it  be  not  good  as  a  reot^  there 

judged  in     being  no  reverfion,  yet  it  is  eood  by  way  of  contrad,  as  a  fum  in 

thi»  court  in  J^      -»  r»  /      t  r    t  .     '>*.      ^  i  •  r% 

M  K  M  L  Y  *s  gtJQis.  ^ttt7>er  Hale,  though  this  afSgnnaent,  by  operation  Or  l^w, 
CASE,  and  tums  to  a  furrender,  yet  it  is  not  an  esyprjE^s  funi:^nder>  and  i^  g^i, 
efSoV***  ^  ^^y  */  ^^^ra^\  and  therefore  ijn  d^t  brou^t  |o.r  the  rent, 
PuRCAss  judgment  was  given  for  the  plaintiff,  by  afknt  of  the  other  juiliceSy 
v.OwEn,  though  all  the  daArs  are  not  pafied.  7^  Lev.  80.  Hill.  24^  2k 
&1;7  Car.  2.  a.  R.    WiMftpn  v,  I^inWnj^.  /     '        '  ' '  '  ^ 

S.  C.  according^,  that  it  is'a  datyby  wsy  of  co«tia6l.— -^Attheendof  thectfeof  Spttchnrft 
V.  Minns,  Ail.  58.  Pafch.  24  Car.  B.  R.  the  reporter  adds  a  nota,  that  (uch  contract  fs  /AfAr  tealt^^ 
•nd  ttM  dibt  arjftt  in  re/pea  of  tbe  troftt  \  and  thcrefoic  it  fccms  air  attioa  will  lit  before  the  \A 


#ay,  iiiil  titfl  fo  II  W^t  t«ic^45  B.  3.  tf.  b*  tiid  arfmhtecl  1 4  fit.  7. 9.  b«    Aiid  fayt  ihal  Htle  totd 

kuB  tbat  fo  wM  to  6pinion.        ■        ■   »  Mod  175.  Hill  a8  Ic  29  Car.  ft.  C.  B.  in  caiie  of  Loyd 

V.  Laa^ord,  where  the  Icllee  redemifcd  to  the  lellor  the  fame  lands  for  the  fame  term  of  yearii 

Wcferring  sol.  rent  a  year,  A  the  UffmrdUiy  and  bit  iulfe  tnterei  as  gmtrdlaH  n  the  Seir^ji,  wbtf 

%n  ber  fon,  aad  i«oet«ied  the  profiiat  and  B.  hrobghi  debt  agatnft  her  at  executor  <de  fon  tort,  m 

Cfcc  debet  &  detinet.     It  wa«  admitted  by  the  defendaot'a  eounfel,  that  where  the  IciTee  ouke*  an 

^Iffigamciit  of  bis  whole  term  to  a  ftranger,  debt  in  fuch  cafe  will  lie  upd*  the  contrad,  becaufe  an 

intiereft  paflei  to  bim  id  leverfion  t  and  that  as  to  this  purpofe  a  term  is  in  cOe  by  the  contrt^  of 

the  pwUESt  and  that  fo  it  would  here  agaisA  the  firft  leflbr,  who  was  leflee  npon  the  redemife ;  but 

the  ledeniic  beiiM  a  furrender,  the  heir  ol  A.  (A.  being  dead)  is  iotitled  to  enters  and  fb  mav  tbt 

gnardiao  in  his  right.     And  here  Jeit  ijing  onfy  on  Jbe  e^ntm&t  the  whole  term  being  gene  by  tie  re» 

deweifi^  which  is  «b  abfolute  furrender,  the  plaintiff  bae  hq  remedy  at  law  s  and  io  hekl  aii  tb« 

Court ;  but  coM  bim  he  might  feek  for  relief  in  Chancery,  if  he  thought  fit. 

A'  omdB,  latere  fo/ejtel  rf a  farm fer  ^yean,  and  ^ffigned  dii  rbeir  Intere/t  in  the  term  /o  7.  Sm 
feadarimg  xooL  a  year  rent.  J,  S,  entered  and  paid  the  rent.  A.  and  B.  granted  the  rent  /•  C»Ar 
the  ttfhoic  term,  nod  y.  S»  attotned.  Rcfolved,  That  this  is  a  rent  arifing  by  real  contra^,  ana  ia 
refer vable  without  deed,  and  that  debt  well  lies  for  the  aifignec  of  it.  Ld.  Raym.  Rep.  8a.  Trin» 
8  W.  3.  C.  B.  firoMmlow  v.  Hewley— In  this  la  ft  cafe,  the  Court  priAcipally  relied  on  the 
cafe  ofWiiiaTOii  v.  PiMcaMY  above;  and  they  laid  the  opiiiioo  of  Hale.  AU.  57)  j8«  hu  bcoa 
bcld  for  law  aU  ibefie  laft  years, 

14^  Kfurrendered  a  copvhold  to  the  ufe  ofB,  and  bis  biirs^  upon 
condkioii  that  B.  and  his  heirs  JhouU  paf  5/.  a  jMrfer  ever  to  A. 
and  his  heirs,  and  for  default  of  parent  the  ufe  to  B.  and  his  heirs 
to  be  void,  and  to  be  to  the  ufe  of  A.  and  his  heirs^  B.  was  ad* 
mitted ;  the  land  was  fold  feveral  times,  and  the  rent  was  alfo  fold, 
^and  was  conveyed  by  furrender  and  admittance  on  affigning  the 
rent.  Lord  C^ncellor  decreed  the  rent  and  arrears  to  be  paid. 
2  Mem.  16.  pi.  10.  Hill.  1686.    Spindlar  v.  WiUbnL 

(G)     How  and  in  what  Manner,    WT)at  ihall  be  [  1 13  ^ 
faid  Several  Refervations  of  Several  Rents.  (^rcl) 

(U.a)pl.  4.    FalfUff'fcafe. 

fx.  "TV    14  £!•  309.  IS*  Winter's  cafe,  leafe  ef  3  hmjmt/,  r«fr  s.c.  cited  t 
JL/«    demdo  fer  cnt  6A  for  another  5/.  and  for  tJke  yl  10/;  Vera.  543. 
with  comMHon  ef  re-entry  into  the  whole  for  nm-'fapnent  ofauffar*  ^f^^'^^j^ 
ceL    By  3  agamft  i  thofe  feveral  refervations  of  the  rents  {am  be  174.  pi. 
fevcnl  tienures,  demifes,  reveriions,  and  rents,  and  feveral  avowries  21 1.  in  cafe 
Ibr  them.    Co.  5-  Knight  55.  this  cafe  is  agreed,]  t^chf— 

S.  C.  cited  3  Le.  134.  pi.  17S.  Arg.  ta  cafe  of  Koi^ht  v.  leech.-*— ^.  fei/edef  SL  Acre,  fn. 
jUrtt  emd  Gr.  Acre,  ua/ee  all  3  to  J.  S,ferMywMrt,  rekderimgfbr  Bi,  Aere  ^.  Ad-fir  fVb^  Acre  1  oi* 
mmdferr  Gr.  Acre  aor.  quarterly,  with  cUnu  of  re-entry  x  If  any  fart  or  parcelof the  faid  rent  be  behind^ 
Sec.  W.  R.  porcbafed  the  reverfioo  of  Bl.  Acre,  and  brought  cjedment  for  lod.  for  one  quirtcr'a 
rcatf  and  bed  judgmeot  $  for  thefe  are  feveral  relcrvations  and  conditions ;  and  a  difference  wa« 
takes  hctwacB  this  aod  Winter's  cafe,  the  rent  10  that  beiiw  originally  imire,  whereas  here  ic  is  . 
ori^iBally  feveral  1  and  in  that  cafe  the  condition  was,  That  it  any  part  of  the  rent  be  behind,  the 
ieflor  (hould  re-enter  into  the  whole.   4  Lc.  1S7.  pK  aga.  Hill,  fo  Elis  Rott,  371.   Hill's  c%fe. 


[2.  Co.  5.  Knlcht  55.  Leafe  of  3  manors,  rendering  out  of  on§ 
onatur  5/.  out  of  the  other  6/.  for  10  years ^  and  out  of  the  jd  loA 
U  commence  10  years  5^^9  one  upon  a  condition  precedent^  and  the 
BtbdrJubfefOiKt ;  tfaote  are  fevend  rsnts.  ( But  qusetr^  in  the  caft^ 
of  Winter  above,  whether  this  word  (for)  will  make  the  rent 
feveral,  as  weH  as  the  words  (oui  efthe  one  manor.)} 

f3.  Co.  5.  Knight  55.  one  leafe  was  made  for  years  of  diverfe  S.  C.  and  9. 
ifSffrs^  otaMHg  Oo eemm^^reftt  of  si.  lou  %U  est  the  J^fiafls  ^^^^""^ 


113  Befetlmtfon^ 

ef  Stukel^ey  ^that  19  to  fay)  fir  wu  only  3/.  i  id.  for  anitber  aox.  and  fir  thg 
V.  BuUcr.—  others  federal  rentSy  r^efidue  of  thi  (aid  5/.  los.  iid,  with-tfn  intiri 
Buift  ^256.  ^^^^^^^^^  ^f  re-entry  tnto  the  whoUy  for  nonpayment  of  any  parcel  i 
Per  Moiiu-  and  refolved  that  thefe  are  not  feveral  rents,  becau(e  (irft  the  rent 
gue  J.  in  was  intifc,  and  the  *  videlicet  does  not  make  any  feverance  thereofy 
"rgiu  vi*    ^"^  declares  of  the  feveral  values  of  every  parcel* ] 

Hare. Tt  wasreColved,  that  the  rent  was  inttre.     tft,  Becaule  the  Icifor  refer vcd  tlie  anntttl 

rent  (in  tbeJinguUr  numher)  of  5I.  10s.  iid.  and  afterwards  when  the  leiibr  eomci  to  bis  cond<«- 
tion  for  payment  o^  the  faid  rent,  the  e^ndittwi  is  a/fi  in  tbejittgular  number,  viz.  If  the  faid  rent 
of  5I.  los.  lid.  be  arrcar  in  part  or  in  all,  fo  that  this  tccords  with  the  words  of  the  indenture 
f which  import  the  intention  of  the  parties)  that  in  this  cafe  it  fhall  he  one  imire  tent ;  and  (bould 
K  be  feveral  rents  then  the  queflion  may  be  made  of  the  validity  of  the  eoiuiitiMi,  which  extendi  f# 
the /aid  rent^  <9r.  in  tbejingular  nunther :  and  by  fuch  conftroAion  all  the  parts  of  the  indenture  are 
cniifntent,  and  agree  likewife  with  the  law.  And  the  difference  brt¥vern  this  cafe  and  Winter's 
cafe  Is,  that  there  the  refervations  are  feveral,  but  here  (upon  conlidetation  of  the  whole  indenture) 
they  are  intire;  quod  nnta  bene      5  Rep.  55.  b  Mich.  30  &  31  Eliz.  C.  B.  &  S.  C.  S.  C* 

argued  3  Le.  124.  pi.  178  ——Mo.  199.  pi.  349.  C.  B.  S.  C. And.  173.  pi.  ais.  S.  C.  but  in 

none  ol  iheCe  lak  books  docs  (he  point  above  (o  clearly  appear  to  have  been  refolved ;  and  in  And» 
1 75.  ir  is  faid  not  10  tend  to  the  eud  of  the  cafe,  which  depended  upon  the  condition.—^.  C.  argued 
Golds.  15.  pi.  14.  - 

In  replevin,  &c.  the  cafe  upon  the  pleadings  was,  that  the  Aichbifhop  of  Yoik  made  a  leafe  of 
a  fie'd.  rendering  io/  per  Ann,  tent  (viz.J  40*.  for  one  acre  and  401  for  anetber  tfrre,  Mid  fo  for 
feveril  other  parceU  a  feveral  rent ;  adjud):ed,  that  thefe  are  feveral  rents,  for  the  (via.)  which  im* 
mrd«ately  foilc.ws  the  leiervation  of  the  rent,  was  placed  there  on  purpofe  to  divide  the  rents  ac- 
cording to  the  feveral  parcels.     Mo.  ji^i^a.  pi.  15a.  Pafch.  5  £lis.    Eires's  cafe.->«— -Dal  ^4,  ^^ 

pi  31.  S.  C.  &  P. D.  aai.  b.  pi.  20.     Ayer  v.  Ome,  S.  C.  but  I  do  not  obferveS.  P.— — 

Bendl.  129.  pi.  191.  S.  C.  but  S.  P.  does  not  appear.— And.  9.  pi.  19.  S.  C.  but  not  S.  P. 

A  leafe  was.  made  «/'3  manortt  vis.  D,  E-  and  P.  referring  for  D.  5/.  for  K.  10/.  and  for  F  to/, 
fer  Ann.  tfpon  condition  that  if  the  faid  renti,  or  any  of  them,  or  any  part.  Sec.  were  bebina,  tbe  leffvr 
migbt  re  enter  into  all\  and  afterwards  he  fold  tbe  reverfien  of  one  of  the  faid  3  manors  to  IV.  Hf.  in 
fee,  and  aftertimrdtfold  him  tbe  other  a  manort ;  the  rent  was  in  arrear  fov  one  manor,  and  thereupon 
the  vendee  entered  into  all  3.  Adjudged  that  his  entry  wu  not  lawful ;  for  though  the  words  were 
joint,  yet  the  refervations  and  the  rents  were  feveral.  4  Leon.  87.  pt.  Ba.  Sir  Richard  Lee  v* 
Arnold  ■'  ■    Mo.  97.  pi.  841 .  Trin.  1 4  Elix.  S.  C.  by  the  name  of  Appowcl  v.  Monnoux. 

*  Cited  per  Trevor  Cb,  J.  3  Ch,  R.  107. 

£  1 14  3  4«  A  man  granted  a  manor ^  and  the  multure  of  a  mill^  reddendo 
for  the  manor  20s.  and  for  the  multure  los.  It  was  taken  that 
the  tndre  rent  is  chargeable  by  diftrefs  upon  the  manor,  becaufe 
diftrefi  cannot  be  in  the  multure.  Per  2  Juft.  Mo«  201.  pi.  349^ 
in  Knight's  cafe,  cites  9  AIT.  p.  24.. 

5.  utwo  tenants  in  common  Uafe  upon  condition  rendering  rent, 
the  law  conftrues  the  grant,  the.  condition,  and  the  rent  feveral. 
Per  Rhodes  J.     Mo.  202.  pi.  349.  in  Knight's  cafe. 

6.  And  if  lands  are  leafed  to  an  abbot  and  a  fecular  man  ren- 
dering rent  upon  condition,  the  rent,  reveriion,  and  condition  (hall 
be  feveral,  by  reafon  of  die  feveral  capacities  of  the  lejfees^  per 
Rhodes  J.  and  admitted  by  Periam,  as  in  the  cafe  of  the  leafe  by 
two  tenants  in  common,  the  caufe  of  the  feveralty  is  inherent  to 
the  eftate  of  the  grantors,  and  in  this  cafe  to  the  capacities  of  the 
grantees,  which  are  paramount  to  tbe  denufe.  Mo.  202.  pL  349^ 
in  Knight's  cafe. 

t  Le.  150.  ;^«  H.  8«  being  feifed  of  the  manor  of  Saffron  Walden  as  pared 
&iR^n.*thc  ®^^^  dutchy  of  Lrancafter,  in  the  6th  year  of  his  reign,  granted  ta 
Exchequer,  die  Guild  of  Walden  (which  was  a  fraternity  of  priefts  chantif^ 
Ld.  How-  maffes)  2  mills^  i  market^  and  the  clerkjbip  of  the  market  infeefarm^ 
Jow«  or*  (w.^*^^  ^'^  were  parcel oK  and  tbe  market  by  prefcription  appcn- 
Malubn,   dant  to,  the  ipanor)  rendering  10/.  per  ann^  rent  to  hio}  and  hif 

fucceflors  i 


fticcdibri;  aflciwAtJs  ami$  31  rfhis  reign^  begraniiiihemamry  and  ^^T* 
the  rent  tmd fee-farm  t$  the  Lord  Audlej  in  fee ;  this  guiid^  being  a  fdjornatur. 

chantry,  was  dijjohed  by  the  ftatute  i  £d.  6.  and  their  lands  given Ibid. 

f$  the  iiMgy  andfo  both  the  mills  and  markets  came  again  to  bim  by  ^^*-  P^    ^ 
that  ftatute  faho  the  rent  to  the  Lord  Audlej.     Afterwards  Ed  6.  £Hz.  b!r. 
roeiting  the  grant  of  H.  8.  and  the  MJJolutian^  granted  the  nallsy  S.  C.  ar- 
market^  and  cUrkfitip^  and  edfr  a  fair  to  he  held  yearly^  &c.  to  the  J^^^, 
corporation  of  Walden  in  fee^fann,  rendering  to  bim  and  bis  fue^  '  J*'"*""'^ 
cejorsy  vel  capitals  domino  feo£j  the  yearly  rent  of  10/.  only^  and  no 
more.     Whereupon  a  charge  was  impofed  upon  them  in  the  Ex- 
chequer, of  lol.  a  year.     Upon  a  fummons  out  of  die  Excehquer 
againli  the  corporation  for  this  rent,  they  pleaded  that  they  had 
paid  the  yearly  rent  of  lol.  to  the  heirs  of  the  Lord  Audley ;    to 
which  plea  the  attorney  general  demurred.     The  queftion  was, 
whether  by  the  refervatiou  in  the.  grant  of  £..  6.  the  corporation 
Ihould  pay  only  one  lol.  yearly  to  £e  Lord  Audley,  or  lol.  yearly 
to  the  king,  over  and  above  the  lol.  rent  to  the  Lord  Audley. 
It  was  argued,  that  both  the  (aid  rents  (hall  be  paid ;  for  the  Lord 
/^udicy  never  was  capitalis  dominus,  and  ib  could  not  claim  any 
benefit  by  the  reddendum :   befides,  the  Lord  A,  could  have  no 
benefit  by  this  refervation,  becaufe  the  grant  was  in  fse-farm^ 
which  words  in  themfelves  always  imply  a  refervation  of  the  value,    - 
or  Ibme  profits  to  the  kine ;  and  therefore  it  ihall  not  extend  to 
the  Lord  A.  though  he  had  been  capitalis  dominus  ;  befides,  the 
yearly  rent  of  loL  muft  go  to  the  king,  becaufe  he  had  granted  to 
the  corporation  a  fair  which  the  guild  had  not  before ;   and  it  is 
impofiible  that  the  Lord  A.  (bould  be  capitalis  dominus  of  this  fair, 
which  was  not  in  being  before  i  and  it  is  reafonable  that  the  king 
ihould  have  fome  recompence  for  the  fair,  efpeciallv  iince  the 
words  of  the  grant  are,  reddendo  inde^  which  ihews  that  the  rent 
mufl  ifTue  as  well  out  of  the  ^r  as  of  the  other  things  in  the  grant. 
And  for  thefe  reafons  it  was  adjudged  the  corporatiou  (hould  pay 
both  rentv.     Mo.  159*  pi.  301.  Mich.  26  &  27  Eliz.     The  cafe 
of  Saffron  Walden. 

8.  Tenant  in  tail  of  the  manor  of  C.  leafed  tbefcite  and  demefnes  Ow.  119. 
of  the  manor,  and  alfo  all  that  manor  of  C.  and  aU  landsy  &c.  to  the  ^^P-  ^^^ 
Jame  belonging  for  2  J  years  rendering  for  the  fcite  therewith  letten^  doet  not 
ii.  6i.  &/•  md  rendering  for  thefaid  manor  and  prenuffes  therewith  appear. 
htteny  9/.  lox.     Refolved  by  all  the  juftices,  that  thefe  are  feveral 
refervations ;  and  judgment  for  the  plaintitF.    Cro.  E.  340.  Mich. 
36  &  37  Eliz.  B.  R.    l^anfield  v.  Rogers  and  Watfoa« 

(H)     How.     In  what  Cafes  a  Refervation  may  be  [11 5  J 
.  without  Deed.    In  rejpedt  aj  the  E^ate  granted. 

[l.  TF  a  man  grants  over  all  his  eflate  he  cannot  referve  any  rent  ^o'^y  ^ 
1   without  deed.     12  H.  4.  17.  9  H.  6.  43.  b-]  Ktjpr . 

term  of  ^»  and  the  grtuitee  grants  it  f  the  aSSot  agaJttt  rindfring^  rttitt  Mid  diedf  and  the  txgcuioit. 
inmgbi  debt\  and  it  was  held,  that  it  was  a  void  refervation,  linlefs  it  be  by  deed ;  becaufe  bc 
pined  nvitb  all  hii  cftate.    Br.  Rcfervaiion«  pl«  8«  citca  it  H.  4*  17* 

K  3  [2.  ^ 


¥15  %fftrMnt» 

Br-RcTeiw       r2.  ^  if  «  Bsn  nakn  a /i«An»«  be  cvMot  rafittvf  amr  rot 
:rS:'c."' without  <fccd.    i»H.  4.170 

6ee  (F)  pi.  [3*  If  '{^<  ^  /{/i  tff'  )^^*  groHttoviT  oU  bis  t/kde  he  cumof 
13-  re(erve  any  rent  without  deed.    la  H.  4.  17.    9  H.  6.  43.  b.j 

S.p.  Br.Re-      [4.  Where  a  in|n  ^iW /^A^  With  his  daughter  fwy^animrrttr^^ 
pM2^fiui  ''^''■'V  ^^^«  '■'^>  'his  refervation  is  void ;  for  it  is  contrary  t» 
t6  Air  66!   the  nature  of  the  tenure;  for  this  tenure  is  to  hold  free  till  the 
Ptr  Rick,    fourth  degree  be  {xaft.   i'er  Marten  J.  quod  non  negatur.   Br.  Re* 
•Dd  iborp.  fcjvation,  pk  i^.  ekes  4  H.  6.  28. J 

ike  (?)  (I)     Iq  refped  of  tbe  Comjiyance. 

[j«  XT  THERE  the  conreyance  enures  by  wa^  of  enttnguijh" 
VV    ment  a  rent  cannot  be  refer ved  without  deed*     X2  H. 

^j  '^  [2.  As  a  lejfie  c^mmt  furrender^  referving  rent  without  deed^  be^ 
\2^^1}  ^ufc  i^  enures  by  way  of  extinguifliment*     la  H.  4.  17.  b.} 

Lcflee  for  to  yean  farrenden  rendering  rent  during  the  term;  it  wai  adjudged  a  good  rent  for  t& 
many  years  at  the  term  mifbt  ba>ie  concioued.  €odb.  146.  pL  189.  S  JacC  Bl  WarMr'» 
cafe.-— —Nov  loo.  S.  C.  by  name  oC  Warmee  v«  Agus  ;  and  Cava,  That  tbe  \eSot  nay  diftram 
for  it ;  and  tnat  durante  termino  (hall  be  conftrued  for  all  the  yean. 

\]\Kif\furrfnder  0^«  Itafe  hy  imr^  a  refervation  it  good  hy  nvay  ofemlrmB^  though  without  deed, 

Refolved.    Vqnt.  «4t.    WilAoa  v.  Pinknay.  ■    ■    <  %  Lev.  80.  &  C- ■  Raynu  an.  S.  C« 

And  Manly'i  cafe  is  (aid,  Vent.  842.  to  have  been  fb  aidju(i|ed  in  B.  R.  That  tenant  for  yrart 
might  affign  hia  whole  term  by  parol,  rendering  rent,  and  cites  the  c^fe  of  Pur^cas  v.  Owen. 
2^  Car.  But  in  the  cafe  of  tenant  for  life  a  deed  it  necefTvry,  ut  ante.  But  it  was  doubted  rf  an 
idion  would  Vif  before  the  laft  day  waa  paft;  but  x  Lev.  80.  S.  C.  rcporu  it  Hea  before  all  the 
dayt  are  paft. 

Vent.  272.  CARTwaiCRT  ▼*  Pikkmeyi  is«  That  rent  may  be  rcfcrved  on  a  furrcndcr»  but 
ia)l  not  wbcthitf  by  deed  or  without. 

[3.  A  refervation  11  not  good  upon  a  reUafs  which  enures  by- 
way of  extinguilhment.     12  H.  4.  17.  b.] 


{K)  How  it  may  be  made.  In  what  Cafes  nmthoui 
Dctd^  and  in  what  not,  and  iy  what  Dad. 

S.  p.  C«.   [l«    \   R E N T  may  be  reverfed  M/tM  a  i^4^ /irr ,^«ari  without 
Liti.i69.a.        J\    deed.    40  £.3.34.] 

Br.  Refer-        [2,  Liffee  for  20  ytars  may  make  a  leafefer  lo  yiursj  referring  a 

t6.ciuss.c.  '^^^  without  deed.;  for  he  has  a  reverfion,  though  it  be  but  a 

buiif hehad  chattle.     2  £•  4«  XI«] 

granted 

oxer  hit  whftU^XB,  the  rclcrvatioa  without  deed  would  aot  be  geod>       See  (F)  pi.  a^ 


[lift] 

For  whnt        [3.  If  zfioffmtHt  be  madb  fydeti  pM,  rderving  a  ren^  it  ft  m 
J™*^  good  refervation.    Co,  Lite.  143.  b.] 

derd  and  livery  of  the  land,  he  ^i^eet  to  the  rent;  and  the  rent  it  rcfenred  hy  the  womb  of  tht 
feofFor,  Mid  not  by  the  grant  of  the  ftoffce.    Co.  Liu.  8.  217, 143.  b. 

•  Br.  Refervatbn,  pi.  8.  cites  la  H.  4^  17.    That  refervation  oa  a  fesflfmcal  in.  fi»wit]|08t  4etd 
sa  void*  but  contra  by  deed  iMdenttd* 

^i.  IC 


4&  Vrert  be  rderveS  \Wtliotft  icM/^r  iqnoHty  rfpirti^k^  or  If  ^''  ti^ovgh 
ifait  be  9jip^d  to  a  feme  iilr  ndm  tfdkalkr^  thofc  af  e  good  without  m*1^'^ 
deed.    iSn  Refervadon,  pi.  9.  cites  12  ft.  4.  17.    Piei"  Thirn.        "^  r^^/^M 

county  nay 
be  without  deed,  yet  a  rent  granted  *  for  tfintiitj  of  thtjkmt  exehoKgt  cannot  be  witboui  deed. 
And  the  caafe  of  the  difference  taapparent ;  for  coparccoera  are  in  by  defcenti  and  aie  comgellabje 
to  make  Mrtitioh.  Co.  Liir.  i64-  a.—*  I(  waa  agreed,  That  mfon  a  Jre  fimflt  it  caonoi  be 
wkhom  deed  I  blift  mpvm  an  rpuu  fir  lifi  or  tail  it  may  be  refe^ed  upon  in  ezchan^,  hy  reafon  of 
$he  vttft'(/h*»    ^t.  Refervation,  pi,  4.  cttca  45  £•  3>  to. 

5.  Upon  a^iy>  in  tail  or  a  leaft  fit  Bfi  a  rent  mixj  be  referred 
wic&oQt  dbdd#    Co.  Lift.  225.  b.j 


(L)  By  what  Wordis  it  taay  be  tiiade.  Saho  [C^c] 

[i.    A    MAN  cannot  referve  by  this  word  ffalvo)  z\\y  Jirvues  See  (Q) 
xjL    ^  ivbich  be  himfelf  dr  bis  thefm  does  hot  bold  over.  P*'  *'  &• 
26AIE66.] 

f  2.  Js  if  a'man  holds  hyfeahy  oHfy^  and  he  gives  iki  tai|'  falvo  20j1  See  (Q) 
r/»/,  this  is  not  a  good  rcfervation  of  the  rent.    26  Aff.  66.]  ^'  *•  9« 

[3.  But  if  the  tenant  Holds  byfocage^  and  the  mefne  by  knight*  5cr  (Q) 
firvice^  he  may  give  in  tSdl,  refefving  rent  and  falvo  kntght-fer^  P^-  ^»  9* 
vice ;  for  the  land  is  charged  with  a  foreign  fervlce,  though  the 
donor  does  not  hold  thereby.    26  AlT.  66.  adjudged.] 

[Other  Words.] 

[4.  Rifervandy  reddendo^  fohendo^  faeiendo^  inveniendo^  dum-  See  PT.  C. 
modoy  and  fucb  like  are  apt  words  to  reicrve  a  rent*    Co;  Litt.-  47.  ]  {^l;'^^^^ 

Browning  v.  BeeftoA. 

5.  If  articles  of  agreement  indented  are  made,  fealed  and  deli-  PerCuriam, 
vered  between  A.  and  B.  and  the  words  are.  It  is  covenanted  and  '*>»•"••*» 
agreed  that  A.  doth  leafe  fuch  Tand  to  B.  for  five  years  from  the  tioo  b/thl 
Michaelmas  after,  provided  that  the  lejfee  Jball  pay  therefire  at  reafoo  ol  . 
Michaelmas y  and  our  Lady- day  lOo/.  by  even  portions.    In  as  much  ^^^^^^^^ 
as  the  firft  words  are  a  prefent  leafe,  the  provifo  (hall  be  a  prefent  poptuim 
refervation  of  a  rent,  and  not  of  a  fum  in  grois*     M.  38,  39*  faid»thatte 
El.  B.  R.  adjudged.]  Xv.'S^f 

alb,  omitdngtbe  wo/d  yearly,  and  that  provifo  it  if  covenanted,  makes  aa  welt  a  covenant  at « 

refervation.     Noy.  ^^.    Harrmgton  v.  Wife. Mo.  459.  pi.  638.    Mich.  38  &  39  EHz.  S.  C. 

rtfTed  to  be  a  refervatidh.-— — Cro;  £.  486.  pi.  2.  S.  C.  And  though  there  were  not  any  worda  of 
agreeoiCflrto  pay  it,  n6r  atly  refervation,  yet  all  the  juAicea  held  it  a  good'  refiervation,  that  bieing  iy 
mrtitUti  whereto  either  of  them  were  partiea,  it  is  a  ^ood  agreement,  that  the  rtnt  fliall  be  paid 
annaally  during  the  (erni;  w&ici  is  tofttamonnt  z%  if  it  had  Dcen  a  refrrvAtfon  upon  the  leaiie  by 
mrordrof  refer vidon.    A&d  adjudged  for  the  ptaibCiff. 


f  is.  If  A.  Uajii  feiVd  to  B.  by  indenture,,  and  the  words  are,  /w  [  117  1 
eomfidetehiiin  ojthe  pAyment  of  the  rent  herein  after  mentioned  he  SeeReni(P') 
Je^^&c.  araaflrerm  the  fame  indenture,  B.  covenants  for  him  and  P*- *•  f"*^ 
asgffi^rwlttt  AVAd1iT«^a%ns  f^YV7/-i6    rent  at  attain  feajs  "^^•''**"' 

KL  4  4innualiyy 


fi7       ~  HeftitMrttoti; 

mnualhi  txc.   This  Oudl  be  ^  rent,  and  not  a  fum  in  gro6;  (or 

upon  Oie  whole  indenture  it  (ball  be  a  rcfervation,  and  not  a  co^ 

venant ;  for  the  words  (In  c9nfidiration  of  tbi  rent  bereaftir  mut* 

tiened)  makes  it  Aifficiendy  clear.    M.   I2  Ja.  B.  R,  betweea 

Athow  and  Heming  adjudged.] 

*See  S5H.6      7.  It  is  to  be  known,  that  this  word  (falvo)  (hall  he  ago§i  «)r« 

».b.  Pc  Lit  ception  of  fuch  tbings  which  are  in  tbi  pojijjion  of  tbo  feoffor^ 

ft'iminitT  donor,  &c.  at  tbi  tirm  of  the  feoffment,  gift,  &c.    And  alfo  this 

to  •  red.     word  (falvo)  givis  a  *  nav  tbing  unto  the  feoffor^  donor  which  was 

dcndum.     j|Qt  in  him  before,  &c.    Perk.  S,  645. 

8.P.  Br.Te-      8.  In  avowry  it  was  (aid  for  law,  that  by  this  word  (alvo  in  a 

puret,  pi.     deed,  a  man  cannot  favi  tbat  wbicb  is  in  ijfi  at  tbis  timi^  but  if 

a6  A£  66.  ^'  ^'''  nfirvi  a  new  rent  or  tbingy  it  ought  to  bavi  thofe  wordS| 

nidiff  or  folvinJ^  \  quod  nota,  per  Danby  and  othen*    Br.  Re* 

fervation,  pi.  2.  cites  35  H.  6.  34. 

9.  There  is  a  iiverjity  betwan  an  ixaption^  (which  is  ever  of 
part  of  the  thing  granted,  and  of  a  thing  in  eiTe}  for  which  exceptis, 
(jjvo,  prxter,  and  the  like,  be  apt  words  ;  and  a  nftrvation^  which 
is  always  of  a  thing  not  in  eflfe,  but  newly  created  or  referved  out 
,  of  the  land  or  tenement  demifed.  Poterit  enim  quis  rem  dare,  ic 
partem  rei  retinere,  vel  partem  de  pertinentiis,  &  ilia  pars  quam 
retinet  femper  cum  eo  eft  &  femper  fuit.  But  out  of  a  gintral^  a 
part  may  be  excepted,  as  out  of  a  manor,  an  acre,  ex  verbo  genetali 
aliquid  excipitur,  and  not  a  part  of  a  ctrtainty^  as  out  of  20  acres^ 
one.    Co.  Litt.  47.  a* 


^  (L)  pi*    (L.  2)    What  a  Covenant j  and  \ghat  a  Refcrvation. 

Yetv. 41.&X.    A    LEASE  is  made  nferving  4/.  pir  ann*  but  Uffor  eovonants 
*''^    i*^       JLJL    to  allow  y  ^d,  joarly^  in  conftdiraiion  of  bringing  it  ta 
^'  "^  ^*    UJfor^s  boufi^    This  is  no  alteration  ot  the  rent,  and  is  no  more 
dian  a  covenant.    Cro.  J.  34*    Trin.  2  Jac.  B.  R.    Mafon  v« 
Chambers. 
J0.t31.pl.      2.  By  articles  indented  between  A.  the  teftator  and  B.  the  de* 
•*'/*  d*  **d  '^'^^^^  *^  ^^'^  covenanted,  &c.  and  A*  cvoonanttd  tbat  B.  Jbould 
^Uyt%ilt\\  have  and  onjoyfutb  a  bovfi  and  hnis  for  fix  yiarsy  and  that  A. 
waihddtc-  (bould  repair  the  (ame:  \n  confideration  whereof,  it  was  cove* 
Mich"*'^*&  "*'*'®^  between  them,  and  B.  covinantid^  &c.  for  bimfilfi  bis 
38  E\izJ      biirsj  ixicutors  and  ajfigns  to  pay  to  A.  bis  biirs^  ixicntors^  mmd 
B.  R.  Roc  ajjigns  the  yoarly  rent  0^90  pounds.    B.  entered.  A*  died^  and  his 
eafcof"Hav-  ^^^^^^^  brought  an  adion  for  the  rent    It  was  tnfifted  for  hinif 
ton  ^.  Wife!  ^^  ^his  was  not  a  refervation,  for  then  the  rent  would  go  to  th(t 
heir,  but  it  was  merely  a  covenant  to  pay  a  fum  in  grofs,  and  then 
the  executor  (hould  have  it,  and  that  otherwife  the  words  of  cove« 
nant  would  be  idle;  befides  the  words  being  (In  con(tderatioa 
whereof  he  covenants)  refers  to  more  than  the  covenant  to  eidov 
the  lands ;  adjudged  a  refervation  of  the  rent,  and  that  it  (naU 
follow  the  refervation,  and  go  to  the  heir  i  for  as  tbi  words  cova^ 
nant  and  grant  tbat  tbi  liJfafiaU  enjoy ^  &c.  amaunt  to  €  lafi^  and 

(hall 


AdI  \AbA  die  heir,  fo  the  fiune  words  of  the  lefleei  that  he  will 

Cy  a  jearly  rent|  amount  to  a  refervationy  and  the  rather  becaufe 
covenants  and  grants  to  pav  to  him  and  his  heirs.  Cro« 
C  207.  pL  X.    Hill.  6  Car.  B.  K.    Drake  v.  Munday. 

^  3.  A.  leafes  to  B*  and  C.  his  wife  yielding  40/*  per  ann.  rent, 
ini  B*  aoinants  t9  fay  a  coupU  of  capons  mortj  or  6x.  id.  ia 
moneys  Ais  is  no  reiervation,  and  doth  not  bind  C.  But  if  B. 
«nd  Cf.  had  both  covenanted  to  pay  the  capons,  or  if  the  leafe  had 
been  to  B.  onlv,  and  he  had  covenanted  to  pay  them,  this  covenant 
had  amountea  to  a  refervation  i  per  Hale  Ch.  B.  Hard.  326. 
Pafch.  15  Car.  2.  in  Scacc.    Morris  v*  Antrobus. 

4.  In  covenant  upon  a  demife  for  years  rendering  rent,  and 
brodi  afligned  for  non-payment,  the  defendant  pleadid  that  part 
of  the  rent  wa$  to  it  alhttftdy  &c.  And  per  Cur.  This  is  a  cove* 
mant  againft  a  covenant  \  Judgment  pro  quer*  nifi,  &c.  Comb.  2x« 
Trin.  2  Jac.  2.  B«  R.    burroughs  and  Hays. 


(M)    What  fhall  be  good  ;  ia  rcfpeft  ol^the 

Uncertainty. 

[i.  TF  a  man  Uafe$  for  five  jeare^  provtfo  that  the  lejfee  Jbatl  pay  M0.A59.Tt; 
jL  for  it  at  Michaelmas^  and  our  Laay^day  100/.  by  even  por»  *^j- S**^ 
tions  daring  the  term  j  though  the  word  (annually)  is  wanting  !!LSw  p^ 
ihere^  yet  diis  (hall  be  taken  to  be  annually  during  sdl  the  term,  in  pi.  5. 
as  much  as  it  is  (aid,,  that  it  (hall  be  *  paid  during  the  term.  ^•'^*^ 
M.  38,  39  EL  B.  R.  between  Harrington  and  Wife  adjudged.]       y""^^ 

[2.  If  a  man  leafes  for  years,  rendering  a  certain  rent  at  tiv§      ^'^*^' 
vhalfeafts  of  the  year^  without  exprejfing  what  feafis  certainly,  yet 
Ime  hw  will  iay,  that  this  (hall  be  at  thofe  two  feafts  which  are 
moft  ttfiial  iox  payments,  fcilicet,  Michaelmas  and  Lady-dajr« 
M.  38,  39  EI.  B.  R.  between  Harrington  and  Wife  adjudged.] 

[3.  If  a  man  leafes  land  prime  Maii^  or  at  any  other  time,  pay'- 
eite  fuarterly^  it  fliall  be  intended  Quarterly  from  the  making  of  the 
leafe,  and  not  at  die  ufual  feafts.    P.  8  Ja.  B.  per  Coke.  J 

[4*  If  a  man  devifes  10/.  rent  out  of  certain  land  with  claufe  of 
diftreft,  payable  quarterly  to  his  fteward  of  his  manor  of  D.  during 
his  Ufe ;  the  devifee  ihall  have  but  lO/.  a  year  payable  quarterly. 
M.  3  Ja.  fi.  per  Curiam.] 

[5.  If  aman  grants  a  rent  ofios*  to  another,  payable  at  ifeaftt 
ef  the  year  naming  them^  and  does  not  iay  by  equ^d  portions  ;  yet 
ttus  is  Kood,  and  (ball  be  fo  intended.     13  Ii.  4.    Avowry,  240.] 

6.  ^oUbet  dimidio  anni^  and  (ajjrs  not  annuatim,  yet  good  LattsC 
fhirine  the  term.  Palm.  482.  Arg.  in  the  cafe  of  Sury  v.  Cole,  ^'S:  ^ites 
<utes  Pafch.  21  Jac.  B.  R.    Hampfon  v.  Brett:  ^*  *^- 

7*  Leafe  refervin^  his  dwellings  his  executors  fhall  not  have  it;  ur.  15$. 
but  otberwife,  had  it  been  during  the  term.    Arg.  Palm.  482.  in  c^<»S-C» 
Ibe  cafe  of  Sury  v.  Cole,  cites  27  H.  8.  i^  19. 

8.  Demife  at  will  pajrine  after  the  rate  of  iSL  per  ann.  durine  tVcat.t7s. 
Ac  continuance  of  that  oemife.    Per  Cuti  the  refervation  ad  ^*'!^ 

ratam  i8iik.»6s. 


pT.  I.  s,c.  htAM  oh  Hksi^  it  #0!,  #here  tinte  of  payftieiir  lliiWl<l  hi  t«»V 
t'Sdfwiio-  ccrtaSiV  Bi  riot  goorfj  Ibr  if  tfi^  temnt  hold  otcr  »  d^.  He  nUi^ 
Lrtaimy.  Itt7  thc  f dM  of  thc  itoct  ^oaTter.  But  Doiben  J.  inehned  tBa^  ft 
--Carth.  being  unceitan^  how  long  the  tenant  wouU  continue  pofieffiori,  M 
iwofdfS-  ^^"^  ^^  tenant  at  wHT,  this  refervation  mlg^  be  good.  Hill* 
ly,  and  foa  3f  &  4  \V\  &  M.  B.  R.    4  Mod.  76.    Parker  v.  Hams. 

indjincnt 

m  C.  B.  was  re^rdBA*  |   ■  n  *>    Skin,  go?*  S.  C.  acmioDt na  judgrociKy  Wt  lint  Hok  l!eeiMdl» 

tluak  the  icfcnracion  ill. 


[119]  (M.  2)   Gobi.  TW 110  prc&nt  Diftrefs  can  be  had. 

r.  T  OR  D^y  mfftsj  aHimtmrr^ty  and  the  imfm  granis  ihi  mej^ 
*  ^  nilty  in  tail  rendering  rent :  this  is  a  good  rent,  and  weB 
referved,  though  here  be  not  a  prdent  diftrefi.  Yet  it  may  be  tlte 
tenancy  may  if  cheats  and  thin  donor  fiall  di/irain/ar  all  arrearages  : 
and  fo  the  rent  is  payable  by  the  poiEbility.     Arg.  Le»  59*  cites 

I  H%  4.  S»  2y  3. 

2*  A  man  ledfes  for  life^  and  after  grants  a  renUcbarge  to  a 
ftranger,  this  is  a  ^ood  grant  to  charge  the  reverfion,  but  the 
grantee  cannot  eUftratn  the  tenant  for  life  in  his  life  :  neverthelefi^ 
ff  fe  Aid  elfewher^  That  after  fhe  death  or  furrender  of  the  tenant 
§6t  lifby  he  mir^  dlftrain  fbr  all  die  arrears.  Br.  Grants^  pi.-  ii9* 
titiMr  5-  Hv  $.  &. 

3;  n.  leaftfs  U^  R.  fir  20  yeartj  and  afterwards  grants  tSt  re^ 
^fion'  to  C\  rendering  rent.  Per  Danby  and  Neeabam,  if  tK6 
beim^  of  C.  come  upon  die  kmd,  A.  may  diflrain  them  for  the 
tfrreaiK  iflearred^;  bufr  per  Moile  A.  can  do  nothing  upon  the  land 
during^  the  ferm,  But  if  A.  has  once  feiiin  of  the  rent  he  may  hare 
flffife  fbr  arrears  incurred  after ;  but  after  die  term  ended^  A*  majf 
ajhain  fir  aUtbe  arrearsy  &c.    10  £•  4«  4. 


(N)    To  whom  it  fhall  be  laid  to  be  rderved,  upoii 

the  Words. 

s.  p.  Fio.  [r.  yF  a  teitaileafes  land  for  life  or  years,  referring  rent  eUrst^ 
i&^litct^  -*•  '*'  '^'^  generally^  widiout  faying  more,  diat  is  to^t^  Ta 
U.S.  19—  him  and  his  heirs,  yet  the  la^  will  btfy  That  this'fbiltt-go  tbliis 
s.  P.  For  it  heirs  and  affigns.    Ca  Litt;  47.] 

ia  part  of  **  •* 

the  revrtfion ;  <fMA  nota:    Br.  CottiiitlcMt,-  pK  7;  citet  97  H.  8.  14, 15.^— ^ — ^1f  it  ht  referveS 

mfmtntUyimdfiryt  not  to  «4M^  i(  fUM  gi»  at  %vcl1  to  lh«  hdr  oF  the  le&r  at  to  tbb  IcQbr  hiilMf. 

Fir  Gawdy  J.    Goldft.  i^S^  pK  69^    Hill/  43  Elis.  Aoon.«- Jo.  909.    Midi.  8  Car.  B.  9u 

IB  the  cafe  or  Blavo  v.*  Juman,  a  doubt  was  moved,  when  a  leafe  it  vn^it.  for  spu%  rebdennc 
dttrmu  Mo  termitn  a  rent  tc  (be  iejaf,  whethH  this  rtfetvttioB  l>e  d^drttiilM  bf  tK  dIttCh  6f  tm 
IcOoi^  aodfrcfolvtfl  tbUt  U  was. 


8.  P.  Fin.       [2.  If  a  man  lesife  land  for  lifoor  yetirs  referring;  cePiaitt  rhkl 
Sr^kL'tr  ^  '*^y*«^«*«»^  Without  fijfeft  to  his  hdr^  Kii*  ttifr  fhall-  not 


ham^alUrUs  deaihi  for  itflnB  be  detenlMiHl bjp Ii&  darfb.  i>.45-«*pir. 
»iE.3,   Aflife  86.  adjudged.   Co.  Litt- 47-]  ll^t'm 

w  aaooyaoas  cafe.   S.  P S.  P.    Palm,  48».  la  ofe  of  Sory  v.  Cote>  »    S.  P.    Per  G«wdy  J. 

GoJHfb.  148.  pi  68.  Aoon.— * — S.  P.    Pet  Hale  Cb«  J.    t  Ltv.  &j.  ia  the  cii«  of  8adie«crtft  t« 

PW»gaie. Kdw.  8S.  b   pi.  5.    Hill.  22  H.  ?•   Anon,  contra. 

LeiEee  for  to  years  kaCea  for  to  yean  fnnfering  rent  fe  Bim.  Adjudccd  that  hia  exttuff^  flnlF 
have  the  rcot,  becaufc  he  leprcfeott  the  peribo  of  the  tefbtori  citcsd  by  Coke  Ch.  J.  Roll*  Rep.  57r« 
Patch.  14  Jac.  B.  R.  in  the  cafe  of  Goff  v.  Haywood,  at  rcfiolved  Pafich.  a;  £lu«  in  Conftable't 
c«^ S.  C.  died  per  3  J.   Jo,  309.  at  adjudged  27  £i». 

[ 120 ]♦ 

[3.  If  a  man  Ieafe$  laod  for  years  refervtng  ad.  Ilent  [where  s.c.accord. 
be  IS  feifed  in  fee]  #^  him^  bU  eMicutors^  and  affignsy  without  nam-  2i'j*  Sl^ 
ing  his  heirs,  die  rent  is  determined  by  the  death  of  the  lefibr }  &  ibid*.  211^ 
becaufe  his  heir  cannot  have  it,  inafinuch  as  he  is  not  named,  '^  i*  ^'4 
and  the  executor,  though  he  be  named,  yet  he  is  a  ftraogcr  to  the  QTOQ^bo^ 
reverfion.  H.  33  £1.  B.  between  Richmond  and  Butcher  adjudged*  (hewn  to 
The  which  intratuf  H,  33  EL  Rot.  13 16.    Co.  Litt.  47. 1  iK«n  »n 

writing  in 
s  s  E.  2.  wbcie  it  waa  fo  ai^dgcd.    ■     nAad.  a6i,  pK  268.  S.  Coeeordiogly ;  and  that  the  Leflor 
Ivd  *  power  to  make  the  refrrvation  as  he  pleafed,  and  10  cootinue  the  rent  ^r  all  or  part  of  the 
term  ooJy,  and  either  abfoltitely  or  conditionally  aa  he  Ihould  exprefs  it ;  fo  that  if  he  had  referved: 
i»  for  the  firA  2  ycnr»onIy.  it  (nould  cominae  fo  long  and  no  kmger ;  and  if  he  had  referved  it  u^ 
hiaa  daring  the  term  if  he  fe  long  Uvo,  or  bad  referved  it  during  the  tenn»  thete  if  he  diet  the  rent 
dettrminea  ;  but  if  be  refervea  an  annual  rent  during  the  term,  without  fayina  to  him,  or  to  hit 
heirs  ct  aifigna,  yet  it  goes  with  the  reverHon,  becaufe  it  flaodt  with  the  intent  of  him.thtt  rcfervei 
11^  aad  aothing  appcata  to  the  contiary ;  and  they  compared  it  to  the  cafes  of  warraotyy  which 
night  be  wait  either  to  bind  himlcif  onlywor  bimfelf  and  hia  hevt,  orfor  the  Uli  of  thlogi«me# 
only.— — Ow,  9.  S.  C.  accordingly,  and  the  fame  reafona  mentioned  aa  in  And«  261.  fupft.' 
and  adds  a  dfverfity  where  the  law  makes  a  tenure,  and  where  the  party  makes  it;  for  in  the  firflF 
cafe  the  heir  flail  h«Te  the  rent,  but  otberwife  in  the  left  cafe,  unlels  tnere  are  exprefs  words  Ibif 
the  heir,  aaiBio£.4.  19*  by  Moile  if  H*  makes  a  gift  in  tail,  and  refervea  no  rent,  yet  null  the* 
donee  bold  of  the  donor  and  his  heirs,  as  the  donor  holds  over  {  but  if  he  make  a  leafe  for  yeara^ 
rendering  rent  to  the  Icffor,  the  heir  (Kail  not  have  this  rent,  for  it  is  a  teiiure  made  by  the  aAof  tha-' 
party.    §0  to  the  book  of  Affifctf  86.  If  a  man  lets  i  acres  of  land  rendering  rent  10s.  for  one  of 
cbem  to  himCdf  by  Banie»  without  naming  hia  hetrai  it  it  adjudged,  That  the  heir  (hall  not  have  iho 
rent  of  this  acre ;  and  this  is  refembled  to  the  cafe  of  12  £.  a.  where  a  nun  made  a  leafe  for  ycar» 
reoderipg  rent  to  the  Icflbr  and  his  afligna,  here  none  (hall  have  the  rent  but  the  leflbr,  and  it  is  void 
liy  hit  d^th,  for  hia  aflignee  cannot  be  privy  to  the  refervation ;  and  the  worda  of  the  party  flwit 
BOt  in  any  cafe  be  enlarged,  unleft  there  be  great  inconvenience  to  be  avoided*  and  hit  intent  aad* 
will  ia  performed  if  he  himfelf  has  the  rent.  D.  180.  b.    Marg.  pi.  50.  citet  S.  C.  aceofd-*- 

ingly.  2  Le.  214.  pU  271.     Mich.  33  Eliz.  C.  B«  reports,  That  it  waa  held  by  tfae€oortf 

that  the  rent  (hould  ro  to  the  heir  notwithftanding  the  fpccial  itfervation ;  becaafo  ttie  worda  ot 
the  refervation  are  (during  the  term)  and  that  the  other  worda  (to  hia  eMOUtora  and  affigna)  (halt 
be  void,  and  then  the  rent  fliall  go  with  the  reverfion  to  the  heir,  and  cited  ay  U.  8.  i^  hyr 
Attdiey.— — Hale  Ch.  J.  Vent.  162.  in  the  cafe  of  Sacheverel  v.  Frogate  citet  the  cafo  of" 
ay  H.  8  19,  and  faya  the  cafe  of  Lane  [Latch  it  flioold  be]  256.  Richmond  v.  Butcher,  amli 
Cro.  £.  217.  went  upon  a  miftakeo  ground,  which  was  the  MS.  report  of  ta  £•  2.  whereas  be 
fuppa<ea  the  book  intended  was*  1  s  £.  3.  Fitzb.  Aifife,  86.  For  upon  feareh  of  the  BCS.  of  £.  %d 
ia  Ltncoln's-inn  library,  there  is  no  fuch  cafe  in^that  year;  but  the  cafe  in  12  [it]  E.  3.  is,  One 
feifod  rti  s  acrca  leafed  one,  referving  rent  to  him,  and  leafed  the  other,  referving  rent  to  him  and' 
hat  faaira;  and-rcfolved,  That  the  fiift  refervation  (hould  determine  with  his  life ;  for  the  aotithcfia 
ID  the  relervatioB  makes  a  ftrong  implication  that  be  intended  fo.  ■  S«  C.  cited  by  name  of 
Botcher  and  kicbmond  Jo.  309.  in  the  cafe  of  Biaad  v.  Inmao. 

[4.  If  a  man  leafes  land  referving  2oL  rent  to  him  and  bis  affigns^  iaRep.33^ 
and  dies,  his  heir  (ball  not  have  this  rent,  nor  the  afl^nee  of  the  ^^J^4?T 
boir,  becaufe  the  heir  is  not  named.    Mich.  5  Ja.  B.  adjudged  i.^tra74. 
tipon  demurrer,  the  which  intratur  Tr«.5,     Ja.  Rot.  3077*  be-'-  s.  c.  *!• 
tyrecnWooton  and  Edwin.  Co.Littb47.  TherelaidtobeinB.R'.]  Jj^g^ 

.  m  the^cafeof  Bland  v«  lomaiu^"'**  Si  P*    Ftf  Hak  Cb#  J.,  a  Lev*  tj«  i»4he  calt  oS 
'  v.  Phnntc« 

„  5.1f 


uo  Beliee&atfotu 

Hoy.  aS.  [5.  If  the  lord  of  a  copyhold  manor  grgnis  a  e$pyb0Uy  rendering 
I*  p]  ^^  certain  xtnitrafaU  dmind  at  a  certain  time,  //  Jervitta  dAita  if 
••t  tppcar.  ^  /<f^^  cmiueta.  In  this  cafie  his  heirs  after  his  death,  and  his 
»Mo.35ow  affigfis  ihau  have  the  rent,  it  being  referved  by  a  copy«  P.  tS 
Im^slp;  E'-  8-  R-  between  Crifp  and  Frier  adjudged.] 

«-— — Cro.  £.  505.  pi.  so.  S.  C.  but  not  S.  P. 

J0.30S.S.C.  [6.  A.  peffijfedefa  termfor  100 years  by  deedindettttdy  mentioned 
^*iS^  to  be  between  him  and  n.  his  feme  of  the  one  part  (but  Jbi  never 
pfatntiff;—  feaUd  the  deed)  A.  and  B.  affigned  the  term  to  C.  yislUngy  and 
Co<Jb.  44S.  paying  during  the  term  to  A,  and  B.  and  the  furv'tvor  of  thern^  and 

l^t  qlixrei  ^  ^^^  ^^^^  ^f  '*'  f^rvivor  of  them  lOs.  rent  per  ann.  upon  con* 
Ibr  (be  dition^  That  if  the  rent  be  not  paid  it  ihould  be  lawful y^r  him  and 
J>^g^  ^*\  ^^^fi^f^^  ^^  ^^  furvivor  of  them,  and  the  affigns  of  the  furvivor  t9 
*7ii"opi.  ^^'^^^^y  *^  after  A,  diesy  his  adrainiftrator  nor  B.  the  feme  of  A# 


ihail  not  have  the  rent,  nor  enter  for  the  condition  brolcen  ;  for 
Cro.c.ftSg.  the  feme  cannot  have  it,  inafmuch  as  (he  did  not  feal  the  dee^ 
that  tbc^'  and  fo  the  rent  cannot  be  referved  to  her  being  a  flranger,  and 
judgment  therefore  as  to  her  it  is  void,  and  the  adminiftrator  of  A.  ihali  not. 
I?!I??*  have  it  as  affignee  of  A.  during  the  life  of  B.  inafmuch  as  it  was 
'^^'  not  intended  as  a  limitation  to  determine  by  death  of  B.  but  to  be 
*  FoL  451.  referved  to  B.  herfelf,  *  and  being  void  as  to  this,  it  (hall  n§t  be  «jr* 
^■i^*"^  tenAd  to  a  limitation^  and  the  condition  in  this  cafe  runs  with  die 
cited  Arg.  rent,  and  §  therefore  the  rent  being  gone,  the  condition  is  gone 
^^^  aUb,  and  though  the  rent  is  referved  during  the  term,  yet  the  other 
Mthcctfe  words  (to  A.  and  B.  &c.)  reftrain  it.  Mich.  8  Car.  R.  R.  be- 
ef Sache-  tween  Band  and  Inman,  adjudged  upon  fpecial  verdid  by  Rt« 
ih^wt,-^  chardfon,  Jones,  and  Croke.  Contra  Barkley.  Intratur  HilU 
There  is  a  7  Car.  Rot.  550.  But  afterwards  a  writ  of  error  was  brought  in 
4rvrc^/jrbe-  the  Exchcquer-Chamber,  and  the  parties  agreed.] 

twcrn  a 


Uiim  that  requtrct  a  re-entry,  aod  a  limitatiom  that  ipfo  faAo  determines  the  eftate  without  any 
cMsy  I  of  the  firft  no  (iranger  mail  uke  advantage ;  but  in  cafe  of  a  limiianon  it  is  dherwife,  as  if 
•  man  make  a  tcafe  qooufque  (that  is  to  fay)  unril  J.  S.  come  from  Rome,  the  leilbr  grsnts  the  rc« 
Ttrfioo  over  to  a  ftranger,  J.  S.  comes  from  Rome,  the  grantee  (hall  uke  advantage  oC  it  and  enter ; 
bccanfc  the  eftate  by  the  exprefs  limitation  was  determined.  So  it  is  if  a  man  makes  a  ksfc  to  a 
woman  qimmJim  cajts  vixtrit;  or  if  a  man  make  a  leafe  for  life  to  a  widow  ^  tarn  dSm  Im  fMrm 
nndmitmU  ^hutrtt.  So  it  is  if  a  msn  mskes  a  leafe  for  xoo  years  if  the  Ifjfet  live  fo  lon^<,  the  wS» 
mranu  over  the  revcrfion,  the  leffee  dicsi  the  grantee  may  enter.    Co.  Liu.  ai  4-  b« 

Srepi.3.and  [7.  If  ^.  feifgd  in  fee^  leafes  for  years  referving  rent  dknngihe 
thcrr°^^*  /^rw  to  him^  hts  executors^  and  affigns^  and  dies,  the  rent  is  gone  i 
s.c.  gBulQ.  for  his  heir  cannot  have  the  rent,  inadnuch  as  it  is  not  relerved  to 
32S.  ad-  him,  but  to  the  executors  and  afBgns.  Mich*  i  Car.  B.  R.  be« 
ifabtcww;  ^ween  Shurey  and  Brown  adjudged.] 

JonISj^and  Whitlock  J.  ahfcnte  Ooderidge,  who  had  been  of  opinioo  that  judgmeot  ooght  to  b« 
men  againft  the  plaintiff.-^— Noy.  96.  cites  it  as  decreed  in  Chancery  for  the  heir  in  the  cafe  of 

Winch  V.  Winch* •  Lev.  13.     Trin.  aa  Car.  a.  B.  R.    Sacheverel  v.  Trogat,  S.  P.  where  it  b 

laid,  Arg.  that  the  cafes  of  Sury  v.  Cole  and  Sury  v.  Brown,  were  both  adjudged  that  the  reat 
Ihoald  continue  contrary  to  what  ia  reported  in  Roll  and  Latch  in  thofe  very  cafes :  and  per  Hale 
Ch.  J.  (he  rent  being  referved  to  him  and  hit  executors  and  afligns,  it  will  continue  after  the  leflbr*a 
4eath,  and  n>  to  the  heir  by  reaCno  of  the  plain  intent  that  it  thall  endure  after  the  leflbr'a  dratb, 
for  other wae  it  could  not  go  to  the  executor,  and  this  without  the  words  (dunng  the  term).^  But 
ethcrwife  i4bere  the  rent  is  referved  to  him,  or  to  him  add  his  afltgna.  And  at  another  day  «6cr 
%  argumcou,  judgment  waa  f^vca  for  the  pUtntiff.— — S.  C.  gccoidu^ly.    Vcau  1^8.  i6i. 

^  aSiiind^ 


XMirttiatfmu  nt 


t  Ssond.  yjo,  S.  C.  •ccordinglyi  and  fays  the  roll  of  Sury  v.  Browoe  wis  produced  in  court.   ■■■  ■ 
I^rcem.  lUp.  16.    Mich.  1671.    Stchcveret  v.  Waikcr  fecnu  to  be  S.  C. 

8.  A.  temmt  for  life,  remainder  to  A.  for  12  years,  remsunder  to 
die  firft  fon  of  A.  in  tail,  with  paw^r  U  A»  to  make  leafis  mt  ix^ 
aiding  ^  years  from  the  making.  A.  makes  a  leafe  for  60  ^ears 
rendering  annually  t$  tbi  faid  A.  during  ibi  tirrn^  and  after  bts  de- 
cea/e  tefucb  perfm  and  peitons  U  wbmn  tbe  reverfan  or  remainder  ef 
tbefretmjfes  Jbould  from  time  to  time  heUr^  by  tbefaid  Umtatkn  of 
tbe  ufee^  the  fom  of  qK  (being  the  ancient  rent).  It  was  agreed  by 
the  Court  that  the  leafe  was  good  enough,  and  that  it  is  a  rent 
which  is  diftrainable  by  thofe  in  the  remainders,  as  they  happen  to 
be  immediate  to  the  leafe.  And.  273.  pi.  282.  Mich.  33  Eliz. 
Harcourt  v.  Pole  &  Seles. 

9.  A  man  makes  2,  feoffment  in  fee  totbet^eof  bimfelf  jfor  life^ 
the  remainder  to  B,  in  fie^  with  a  tower  to  mate  leafes  for  three 
lives,  &c.  rendering  tbe  ancient  rentj  he.  who  leafes  accordingly,  and 
dies.  Quaere  if  fi.  in  the  remainder  ihall  have  the  rent ;  and  the 
better  opinion  was.  That  he  ihould;  but  it  was  not  adjudged* 
Noy.  I  ID.    Harris  v.  Stephens. 

10.  Rent  referved  to  tbe  ijfue  in  tail  only  was  held  to  be  a  good  Cited  by 
refervation,  though  the  lejfor  bimfelf  was  omitted.    Arg.  Hard.  90.  l^d^^J^'^ 
cites  M.  8  Jac.  S.  R.    l*cr  Fleming  Ch.  J.  in  Sir  James  Skid-  wat  Co  ad- 
more*s  cafe.  judged  « 

Skidniore*« 
cafe.    Ibid.  93* 

11.- A.  makes  feoflfment  to  Ae  ufe  of  himfelf  for  life,  re- 
mainder to  B.  his  fon  and  heir  apparent,  and  his  heirs.  A.  &  B. 
join  in  a  leafe  for  years,  rendering  rent  to  A*  bis  beirsy  and 
affigns.  A.  dies.  Refolved,  The  refervation  and  rent  is  deter- 
mined I  for  B.  is  not  in  as  heir,  and  therefore  cannot  have  the  rent. 
Pabn.  485.    Mich.  3  Car.  B.  R.    Huntley's  cafe. 

12.  A.  tenant  for  Ufe  to  bim  and  bis  betrsj  affigns  over  bis  wbole  f  122  1 
eflate  by  leafe  and  releafe  to  J.  S.  and  his  heirs,  referving  10/.  a  thiaeaufie 
year  rent  to  A.  bis  executors'^  adminiflratorsy  and  aj/ignsj  with  provifo  2^*  Jijf' 
'  for  A  and  bis  beirs  to  re-enter  \  and  y.  S.  covenants  topayih^  rent  biifof  in* 
U  A^  bis  executors  and  adsmnijlrators*    The  Mafter  of  the  Rolls  terpteMkr 
held  this  a  plain  cafe,  Tliat  here  is  no  reverfion  to  the  affignor,  and  ^^jt^ 
die  rent  is  exprelsly  referved  to  the  executor,  and  that  the  provifo  who  Wd/ 
for  the  heir  to  enter  is  not  material,  and  that  the  heir  is  truftee  for  that  if  tbe  . 
the  executor.    Wms's  Rep.  555.    Trin.  1719.    Jenifon  (Sir  ^^^^ 
Matthew)  v.  Ld.  Lexington.  yet  the  co. 

veaant  muft 
^  piuudr  good  10  piy  the  rent  to  the  caectttori  tod  tdmimftratort  of  A.  But  the  Court  iocliaed, 
that  ierr  ^r/a;;  no  reverfim  tbe  rtM  migbt  be  tueii  referved  f  tbe  extemten  daring  the  3  livci,  and  at 
Itaph  dccred  it  10  the  esccaton.    Wau'a  Rep.  557.  Tria.  t;*^.  S.  C. 


(O)   Qvf 


(O)     Out  of  what  Thing  the  Rent  rcfcrved  (hall 

be  faid  to  be  ifluiiig. 

S.  c.  ctted  £i,  *rF  a  paribn  kales  certain  Umd  to  anodier  for  yearly  antb  fii 

fc£d!303.  ^.  A  *JJ*«  ^^i'fy^  ^*^  wfcrving  prokide  a  certain  rrnt^ 
in  the  cafe  tfais  Mit  ihali  not  be  tfluing  out  of  «)e  titheSf  becaufe  there  cannot 
of  the  Deao  1^  any  diftfcft  there  but  only  out  of  the  land.  Contra 

SwiXI  *^-  'S  Ja-  B-  It-  between  ♦Smith  and  Bowles.  Per  Curiam i 
V.  Cover,  (pneter  Doderidge^  who  feemed  e  oontra)  beeaufe  be  has  an  inhe* 
--Where  t  ritance  in  the  tithes.] 

hammtul 

titbet  ar6  let  Cogetheff  though  the  retit  be  iflumg  out  of  the  barn  only  in  point  of  remedy^  yet  it  i« 
iffuiog  out  of  the  tithes  alfo  infint  of  render,    Arg.  Show.  5s .  citea  Cro.  J.  4^3."  ■■■'Per  Do^ 
deridge  J.  and  Montague  Cb.  J.  Cio.  J.  453, 434,    Dobitote  v.  Coitcca* 
See  (B)  pi.  3.  and  the  nocet  there. 

S.P.3i^ep.  2.  If  a  rent-charge  be  granted  out  of  a  manor^  nothing  can  be 
fcoumjoy't  charged  but  the  demfmsy  and  not  thefervices.  Br.  Charge,  pL  19* 
cafe,  cites  12  AfT.  40. 

Lat.  99.^  3.  Leafe  of  land  and  a  flock  ofjhcep*  The  rent  ii&ies  out  of  the 
^'  Mar  ^^  ^^   ^^^*    ^*  ^  ^^*  ^*  Marg.  pi.  40, 

citca  Mich.  33  &  3A  Elis.  B.  R.  Rot.  337.  £aioi*t  cafe.  1  ■  Arg.  3  Bttlft.  >9J.'  ■  '  Cio^^ 
03^.    Enoi  V.  Cole. 

B.  Its.  b.  4.  ^/^  of  a  bouft  and  goods.  The  whole  rent  iflues  out  of  the 
PL37.S.C.  boufei  and  not  out  of  >the  chatties.  And.  4.  pL  9.  Hill  ^  £liz« 
-^^ifkV  BLedev.  Lawfe. 

196.  pi.  3.—^.  C.  cited  Ar^  3  Bulft.  t^i.— ««D.  361.  b«  pU  13.  8.  P««— Per  Fopbaai  Cb,  J« 
Cro.  £.  607.  in  cafe  of  Colliaa  v.  Harding.  ^ 

5.  If  land  and  the  perquifites  of  a  manor j  or  land  and  commottj  or 

land  and  an  advowjhny  are  denufed  together,  rendering  rent ;  the 

entire  rent  fliaH  be  ifluing  out  of  the  hnd,  notwithftandtng  any  fe- 

verance  in  the  reddendum  itfelf,  or  by  any,  viz.  but  if  it  be  land 

which  is  demifed,  and  part  of  the  rent  is  referred  to  one  part  oF 

l4ie  land,  and  the  other  put  of  the  rent  to  the  other  part  of  die. 

land,  there  they  (hall  be  Jeveral  rentt^  becaufe  there  is  fand^  wfaidl 

h  a  thing  chargeable  by  itfelf  for  each  rent.    Per  2  Juft.    Mo« 

201.  pi.  349.  Pafdi.  27  Eliz.  in  Knight*s  cafe. 

ft  Jo.|«.         6.  if  a  manor  has  always  been  demned  at  lol.  reflf,  and  after  X 

4?j.  s.  P.   fgj^g„^  efcbeatsj  yet  diis  may  be  demifed  at  lol.  and  yet  this  cannot 

r  t22  1  be  laid  to  be  verus  &  antiquus  redditus.    But  the  aa  of  God  and 

die  law  do  not  prejudice  any.    5  Hep.  6«  Midi*  31  &  311  £liz* 

^.R.    Ld.  Motility's  cafe. 

See  Heriot  (P)    By  whom  to  bc  performed  upon  the  Refer* 

vation. 


Cro 
8t3 


ro,  G.       [i.  TF  a.  feifed  in  fee,  kafis  to  B.  bahend.  to  B.  his  executors 
13. 3i4:  A    and  zffignsfor  99  yearsy  ifB.CorD./o  long  //w,  yiiUing 

$  c2.  B.X  therefore  yearly  duruig  the  term  lOs.  nnt  1  and  alfo  yieldkig  after 

tb$ 


ucre 


BlftilMlifiin  I  £^ 

li^  /it  m  bfTiof  or  ^  Fariivc^  tr  psp  tn  i^u  of  $vifj  fufb  beft  _' 

l^aj^,  at  d^  dedtm  of  A.  h^  heirs  or  affign^s  pppvicM»  that  if  noT 

dtfing  die  Vfe  of  B.  no Iteriot  [fluU  be]  liy  th« 4iatfa  pf  C.  «r  D*  if*;^?)^ 
ancf  after  B\  affigns  this  U  F.  andikm  B.  dits ;   the  beft  hesSc  ^  l^!^  * 

F.  the  ^ffiipieej  cannot  be  taken  by  ejedipi^  of  A#  tjfce  leifort  for  an  loey/iad 
toriot  onoo  tbe  4^  o^  B«  (diough  be  vpkAt  h^yf  iifiratmi  adjudged 
t«^/X^  for  the  beft  bcaft  of  B.)    Tr.  9  Car-  B.  R.  be-  HoJnuy  £ 
tpmen  SaadaU  and  Score.    Iittratur  P.  8  C^r*  Rot,  44a*    Ad*  feifedi/aii^ 
judged  in  ymt  of  errof  upon  jmigsient  in  bank  chereupra.    Ad*  P^!^V*  « 
judged  ^  aUb  upon  4|:sm^iTer,  where  die  defendant  in  his  avowry  |^^^ 
(aid,  that  the  refervation  wa^  yifl4iH  ^fi^  ^  40^  f  S»  hh  f^s^  Stui«.r^ 
€VUrs  w  affipti  iis  #r  th^ir  biji  beaji\  and  the  {jaintiff  in  realevin  ^^'  ^ 
4eoianded  oyier  of  the  deed,  and  bein^  entered,  it  va^  a9  before  is  L^^  * 
jjlleged,  and  tl^erefore  a  variance  $  for  it  (bsdl  be  taken  to  be  die  beft  i^/r/  Aan 
beaft  t  of  die  [(aid]  B.  C.  &  D.  refpe^ivelv,  and  not  of  die  >»(  be  cuw 

porfoM  maicd  10  the  Uinitt^ioii*    3  Mod.  Arg.  131  •  in  the  cafe  of  Oiboin  v*  Stewsrd  diet  &.  C# 

(Q^)     What  Thmgs  ihall  be  faid  to  be  referved, 

upon  the  Words. 

{i.  'TV  befin  the  Jfatuti  a  man  had  aliened  to  bold  of  him  by  ho* 
X  "Uigty  fealty^  ^fi^i^t  ^^d  eeriain  rent^pro  omntbus  ferviiiis^ 
exaSiomhus  &  demenais  he  (hall  hold  by  knight  fervice ;  for  diofe 
words,  pro  omnibus  fervitiis,  &€•  do  not  exclude  the  fervice  be- 
fore^mendoned.     14  H»  4.  3.  b.] 

f 2.  If  a  man  giH>es  in  tail  tenendum  de  capitalibus  dondnis  feedi^  ^.n  ^  ■  ^ 
tfuiie  *  words  being  vojd,  donee  fliall  hold  by  the  iame  fervices  of  *J^'  ^^ 
the  donor  as  he  hoMs  over.  4  H.  6.  20.  Champernoun  cafe,  adr  '  _•  ' 
judged ;  for  diere  the  heir  of  the  donee  was  in  ward  to  the  donor.]  pu  aif!^ 

[3,  If  a  man  had  aliened  to  hold  by  homage  and  rent,  pro  omnibus  s«  C. 
Jervttiisj  exaSfiombus  (ef  detn^ndis^  thofe  words  exclude  the  Lord 
to  have  a  Jlne  if  be  aliens^  though  it  be  a  cuftom  that  the  lord  iball 
have  a  fine  upon  the  alienation  of  the  tenant.     14  H.  4.  3.  b.] 

£4*  So  thofe  words  will  exclude  the  krdfiw  h/gving  an  hetiot 
f^M^  tfaom^h  th^  cuftom  be  that  the  lord  msdl  l|ave  herio$  cuftooi 
lyKin  the  de^th  of  every  tenant.     14  H.  4.  7.  b.] 

[5*  If  a  man  gives  land  in  tail  to  hold,  by  ejcufig^  for  all  denumds^ 
ytt  be  fliall  have  of  him  inightfervUe^  v^M  and  m^trriage  ^  i^^Q^iiii 
this  is  incident  to  efcuaee.    iCell.  Incerd  temporis  I2i.] 

(]^  If  aaunhad  aaeued  beftre  the  Jfatute:^  to  hold  by  a  p^ny  or  r  .^aT 
miEar  JBent^  pr^  omnihm  fervitiis  exaGionibus  (sT  di9ifi»4h%J^  h^  7  Br.  tL 
flnfi  pn  ^A;/**   fo^  diis  is  incidpp^  to  die  te nure*     14  H«  4-  8*  aoret,  pi. 
Quaere.    Contra  *  13  R.  2.  Avowry  89.  adjudgqd.   Contm  K^«  7^'f>^  & 

paf.f^mf^y^fi»ia^/t9^(!^\\K^Sfikmf!B^  h<it the rqiortir  £iyt»  that ^ 

ff  ^  1*^  8<4  ^^  ^]f^f  AvQvrvr  99.  Adqi9  19  J\-  S^  A  nwKS*9(e  ^OfA  ^  ^^  by  tot.  ptQ 
o/fOfdhuM  ttrvi^b,  «xa^ooiliu»  confu^ud'  ct  demaodi^,  tno.  yet  ihc  tenau  wai,caiiipclJf4  vo  S^ 
adteC;  Ibtf  le^  iad4cM  at  wdl-H  Jilnvtlrj  » ip  i«ot|C  1  quM  a^ 

l7*  ^^ 


»4  BttlalMmU 

fj.  So  if  the  rent  he  rrferved  fer  dll  Jirvhes  giWreiOf^eAAu^ 
oAcr  word,  reKiftbsll  be  paid ;  becaufe  it  is  an  incidenti  and  it  is 
to  be  intended  that  be  referved  the  rent  for  all  annual  (ertice%  afil 
not  todifcharge  him oF other  pro&of  diefeigniorjr.  l8  E.  3.  oJb. 
adjudged.] 

jr8«  If  a  man  who  holds  by  foreign  ferviees  ghes  die  hud  fit 
tatty  falve  ferinfecefervittei  the  donee  Ihall  hold  1^  the  fiuiie  fer« 
vices  as  donor  held  over.    26  Af£  66.  adjnc^ed.] 
g>r>Te>  Pq.  If  tenant  holds  hj  foeage^  and  the  mefiu  hy  Mgitjirvicfy  and 

y^P^^  the  tenant  gives  it  in  tasiy  rejerving  lOt*  tent  fir  all  Jervices  fah§ 
cSionlf  *  firinfecefervitie.  This  fhall  not  create  a  tenure  by  knight  fervice, 
wmfmmHi  but  only  hj  ficage\  for  the  (alw  does  not  referve  any  tenure  but 
^?71^!!^  that  which  the  donor  holds  orer ;  for  it  cannot  extend  to  the  te« 
^^iT./  tiutty  between  the  mefhe  and  the  lord  paimoont,  without  expre6 
ifc  mtfne  A  nicntion  of  it,  as  it  feems,  Kell.  Incerti  Tcmporis  130.  Contrs 
J^/jf  26  AC  66.  adjudged.) 

mrtrtftbe  hrd  Im  cbtvalry^  Aid  the  tttuart  gmtt  the  Umi  to  J,  mti  S.  ifit  imanfiter^  remdertmg  ttJ, 
MHtt  ff  pmmiimffin/kiiMt  fahn  firtMfew  /ervifio,  and  «ftcr  the  daagr  ^tatttdtbt  rtut  mmd  frrvlra 
ia  S.  imfe€  \  the  ttnant  mitvmtd^  mni  ditd%  their  belt  ivltAtn  age,  Uie  fratUtt felfed  the  heir  iutd  Und 
fir  v,ardf  and  the  heir  biougbt  aflircy  and  per  Rick,  and  Thorn,  the  reservation  ia  not  good  of  th« 
Mot;  for  frank -manria^  Aiall  be  quit  till  the  fourth  degree  be  paft;  and  per  Walby  and  Gicco, 


Hill,  nocwithftanding  the  donor  fliall  do  no  foreign  fervicet,  yet  the  Und  was  charged  of  the 
iM-eign  fervice  in  the  handa  of  the  donor,  by  which  the  donor  fliall  have  ic  by  the  word  (alvo  i  and 
Wilby  afterwards  awarded  that  the  pUiniiit  take  nothing  by  hia  writ,  contrary  to  the  opinion  o€ 
Icveral,  and  therefore  writ  of  error  was  thereof  brought ;  and  therefore  it  fccnu  that  be  fliall  not 
be  in  ward ;  for  per  Rick,  where  the  rent  and  fervice  it  granted,  and  not  the  reverfioa,  nothing 
wailea  but  rent-feck ;  for  the  fervicea  are  incident  to  the  reverfion ;  for  none  can  have  fcrvicca  by 
iidi  tenure,  but  be  who  baa  the  reverlion.    Br.  Refervation,  pi.  ga.  citca  a6  Aff.  6& 

Br.  Te-  [10.  If  amuui  gives  land  to  a  prior  and  convent  ahfpu  homagio  (f 

s^'^tct  10  fi^titate  habendum  &  tenendum  of  him  and  his  heirsj  reddendo  indo 

B.\.  [«.}  y^<  annuatim  lOx.  tantum  pro  homagio  i^  fidelitate  vST  pro  omnihms 

Ti^^»  qua  de  di^a  terra  exigi  poterunt^  faho  tamen  fcutagio  domini  regis 

M4!  s JP.  9^^*^  currit  \  in  diis  caife,  though  he  holds  by  fervice  of  chivalry,. 

yet  H^le^  yet  feoffor  ihsdl  not  have  homage  nor  fiaby^  becaufe  oS  the  expreft 

^^y*   .  words  of  the  deed.     19  £.  2.  Avowry  224.  ] 

Bowl,  and 

Ifutf.  but  fievrnl  e  contra. 

[ii.  If  at  die  conunon  law  the  tenant  had  made  a  feoffinent, 

tenendum  by  frankabneigne  rendering  los.  rentj  and  faving  to  bint 

fireign  fervices ;  in  this  cafe  the  feoffee  holds  by  the  >(ervices  ex^ 

preffed,  and  by  the  lame  fervices  that  the  feoffor  nolds  over  ;  for  ib 

it  is  intendea  by  the  refervation  of  the  foreign  fervices.     30  E; 

[12.  So  if  a  man  hath  ^tven  land^  tenendum  by  tbefirviee's  tfoSm 
a  yeoTy  fihofirinfeco  firvitio^  smd  the  donor  holds  over  by  knight^ 
fervice,  the  donee  (hall  hold  by  knight-fervice.  31  Ail.  15.  ad** 
jnitted  30.  per  Thorp.] 

tl^c  1  [13-  So  if  a  man  hath  given  land,  tenendum  hy  theferviea  rfZs. 
f,  TcT  ayear^  and  grants  further^  that  if  the  donee  or  bis  oeirs  retemenri 
nurea,  pi.  debeant  pro  dimidia  marca  tantum  reUventur  fro  warda  &  maritagk 
^^'a' Mbat  ^  fi^g^^^  exa^ionibusy  falvo  forinfeco  fervitto ;  if  the  donor  holds 
tb^  fa^ft      over  by  Iuught«ienrice)  the  donee  Audi  hold  fa  UkewUc)  tboug^lie 

•pinioa  h^ 


Vie  dilchaurgcd  of  ward  .and  marriage  by  the  fiiid  tlaufe.     }i  Aflf.  1 5.  wai,  that 
Dubitatur.     Contra  Brook  Tenure  30.  in  abridgment ;  but  there  bccaufe  re. 
lii«rc.l  iicfi-potid 

^uKiv.j  ccrtimpro 

^imi^ia  maica,  that  it  focaj^t  and  not  knigbtfervtGei  for  of  focage  relief  (hall  be  paid  a<  wrcU 
wttbtn  age  aa  of  full  age*     tt  adjorqatiur ;  que  re. 

[14..  If  a  man  has  given  land  In  fee^  U  held  by  a  penny  f$r  aU  <*.«.a„.^ 

ftrvicesy  ♦/^/vf  farinftce  ftrvithy  if  he  holds  o^er  by  knight-fer-  ♦  F9I.  453. 

vice,  the  teoflFee  ihadl  hold  io  by  this  refervlatioa*     31  Affi  36.  per  ^**-s^'^-^ 

Thorpe!  .Br.Te. 

•      "J  nurea,  pi. 

3<«  cites  S.  C.  aod  P.  per.Tborp  t  by  realon  ^  the  falvo,  &c. 

[15.  If  a  man  has  iqfeoffed  anothei  t(f  hold  hy  a  rofe  for  <M  ftr^  *  Br.  Te- 
nncit^  and  dicing  for  him  to  thi  lord  paramount  the  Jervicts  due. to  o"'cU^''g, 
him  I   if  he  holds  by  knight^^fervice,  ^the  feoSee  fhall  hold  fo  like-  c.  per 
wife  by  this  refervation.     31  Aill  30.  per  Thorpe.  49  £•  3.  Ac-  Thorp,  bat 
compt  43.  per  Curisun  1 4^  E.  3.  lo*]  .  '  JJSua  :"L 

the  firft  worda,  pro  ommbQa  fervitiis,  dlfcharge  him»  and  the  laft  worda  are  not  fuflicient  to  con* 
tradid  the  firft  :  and  Brooke  fays,  the  law  feems  to  be  with  him ;  for  the  deed  Aiall  be  takea 
more  ftrong  againft  the  fcoffofi  and  there  is  no  refervation  or  exception  of  efcuage*    ■  t  Sco 

pi.  i8« 

'  •  •  • 

[16.  If  a  man  has  infeolFed  another  to  hold  hy  6d.  for  all/ervicesj  • 
and  in  the  deed  there  is  fuch  further  daufe,  et  ex  illis  6  denarii^ 
feutagium  fohoi  debet  quando  eveneritj  quantum  pertinet  ad  tertiam ' 
partem  untus  acra  terra  I  the  feoffee  fliall  hold  by  knight-fervice ' 
by  this  refervation ;  for  by  this  it  is  not  intended  that  the  feoffee 
ihall  pay  eicuage  certain.     Dubitatur  31  Aff.  30,] 

[i7.  So  a  fortiori,  if  a  man  had  tn^ofFed  another  tif  hold  by  6d. 
fir  all  ferviees  faho  fcutagio^  the .  feoiFee  (halt  hold  by  knight-fer- 
vice.     31  Aff.  30.  per  Seton.] 

[x8.  So  if  a  man  had  given  land  to  another  to  hold  by  certain  ♦  Br,  Te* 
renty  fro  omnibus  fsrvitiis  W  confuetudinibus^  and  doing  for  him  to  nurca,  pi. 
the  clnif  lord  the  jirvices  due ;  if  he  holds  over  by  knight-fervice,  c*?*?^ 
the  donee  fhall  hold  likewife  by  knight-fervice' alfo.     25  E.  3.  46.  p'ettcy,  if** 
b.  admitted  per  Curiam.     49  £.  3.  Accompt  43.  per  Curiam,  the  Lord 

«49  E.  3.   lOj  ,  Paramount, 

TekaCes  to  the  roefoe,  to  hold  in  focage,  thia  (hall  alter  the  tenure  of  the  tenant,  (o  that  now  he  (hail 
hold  only  in  focage,  alfo  by  the  words  above,  that  is  to  fay,  faciend'  capitali  domsno  fervitia  dc- 
bita,  &c.  quod  Beik.  omnino  conceflit.  And  per  Perfey,  by  the  tenure  above,  fdciendo  ferviiia 
4cbita  capitali  domino^  Sec  he  (hall  {fay  \he  rent  to  him,  &c.  for  the  mcfne,  but  (hall  not  do  ho- 
■i^ge^  fealty,  &c.  whidi  are  corporal  Cervices ;  fi>r  thofe  ihall  be  done  by  the  meCae  bimfcif.  Note 
thcdiverfity. 

# 

[19.  But  if  he  holds  over  by  focage,  he  (hall  hold  fo  likewife, 
49  E.  ).  Accompt  43*  per  Curiam.] 

fao.  If  before  the  ftatute  a  man  had  made  a  feoffment  to  a  prior 
and  his  fucceflbrs  td  bold  in  pure  and  perpetual  alms^  without  any 
^ber  fecular  demand  or  human  fervice^  et  di£li  prior  IS  fuccejforet 
fiel  ienmtur  htvenire  mihii  &  hareeUbus  meis  unum  capellanum  reji" 
imiem  m  capeUa  mea  de  B.  divina  celebrantem  Jingulis  diebus^  and 
obliges  bimfelf  and  his  heirs  to  warranty,  &c.  whether  this  be  a 
tciiiue  in  frankalipoigiie^  and  t^e  lalt^claufe  only  by  way  of  cove^  [  1^6  ]  . 
'V9L.XIX.  L  nant. 


naot,  or  vhedfcr  it  be  part  of  the  teniue.    Dufaitatur  %  t.  ^ 
54-  b-J 


^  ^  ^^  ^^''  ^'^^  ^""^  ^*  /MitfMMmf#  i«  ySr#  ^x  indenture  iriiidi  b  yro&i 
^5^(i  *»^  ^  -A  Jemilei  it  for  years,  rrferwwg  lOs.reMtH  ibem  %  S.  wfaa 
cited  by  (ealcQ  the  \ta&jft>aUb0Vi  btU  y.  remi\  for  nothing  pafled  from  A. 
HaU  OlJ;  So  that  the  leflee  Ihall  have  only  in  Icaft  the  moiety  of  B.  and  it 
•foiru^  vraa  not  intended  tW  the  leflee  fbouM  pay  all  the  rent  for  a  moiety 
wriihc^  of  the  land.  Mich.  %i  Car.  B«  R*  between  Bond  and  Cartwright. . 
<«^  Adjudged  upon  a  ipecfad  venKdi  for  liF  B«  had  demifed  all  and  re^* 

fenred  loa,  rent^  and  a  moiety  had  been  afterwards  erided  by  A. 
the  moteqr  of  the  rent  (honldbe  qipordoned. J 

22.  If  a  man  ei  ves  in  tml  temnd*  lUere  i^  qidefe^  the  remainder 
0ver  m  taU^  U  tM  h  2s.  he  in  die  remainder  ihall'  render  the 
as.  and  not  the  firft  ente,  by  die  beflr  opinion ;  contra  iJF  Itbere  Si 
qotete  had  not  been  in  the  firft  eftate«  fin  Refervadon,  pi.  43. 
cites  34  £.  3.  &  Fitch.  Avowry  258. 

23«  ^{1^^  was  brought  c|uare.«i  Ufsrmis  elauhm  ftegit  H 
enrUlmfiuimt  ty  ibn  Met  agrnnfi  the  leffie  fer^  where  the  gre0t 
wood  was  reCtrvedy  ancTthe  writ  awarded  good ;  and  therefore  it 
feems  that  i>y  referva&on  of  the  great  wood  the  fiU  is  referved : 
and  fo  (aid  Tanks,  and  the  odien  e  contra,  or.  Refervation, 
p|.  5.  cites  46  £«  3.  22. 

'  2^  A  man  makei  a  gift  in  iail^  referving.  2S.  rent,  te  bim^^^ 
during  bis  Ufe^  and  if  be  aie^  Ins  biir  witbin  agfy  then  referving  a 
rent di 20s.  U  bis  betrsfer  evsr^  be  dies^  bavitu  ijfui tmdaugbiers^ 
'  the  ene  rffidl  age^  and  fbe  ether  witbin  age.    In  this  cafe  the  donee 
(hall  hofdny  feal^  only,  inafimich  as  the  one  daughter  as  well  as 
die  other  is  his  heir^  and  bodi  of  them  (as  Litdeton  fays)  make  but 
one  heir :  ergo,  his  heir  is  not  within,  age^  nor  of  fulfag^.    Co. 
Litt.  164. 
a  Le.  114.       25.  Before  die  ftatute  of  quia  emptores,  &c.  a  man  made  a 
E***^^    fooffment  in  fee,  to  hold  by  die  fervice  of  faying  toji  quamlibet 
(•M  wonk  oliinatienem  five  vacatienem^  tbe  valui  rf  tbe  annual  frefits  ef  tbi 
lands.    Per  Cur.  The  value  (hall  be  intended  fucb  as  was  tbie  va- 
lue at  the  time  of  the  feoifinent  made,  and  not  as  it  is  Improved  by 
fucceiCon  of  time*    2  Le.  Ii7«  pL  I58«  Mich.  29  &  30  Eliz. 
4  C.  B«    March  v.  Jones. 


(Q«^2)    Exception  I  Jfhatxtn^  and  what  amounts: 

to  it. 

I.  npHE  nature  of  an  exception  is  to  except  and  leftnift  part 

.    X      rf  tbe  thing  brfere^mentiened  or  gruited,  and  not  of  « 

new  thing  of  which  no  mention  or  erant  was  made  before*    Df 

59.  pi.  IX.  Pafch.  36  &  37  H.  8.    Wiltibire  r.  Janes* 

«  1  Salk.        2.  Exception  is  an  agreement  of  the  leflee  fotnedmes,  iriiidi 

^'-f  M^'  (hall  charxe  him  i  but  diat  is  where  he  agfees  on  Kb  part^  dwt  die 

^4rPcr  *  leflbr  (hall  have  a  tbing  debers^  which  he  had  not  before :  as  if  he 

p«g<mm  lculaodexccptinga*ffw/or#f/mM»»oran;i0l^/rjfb4^ 


«« 


iSat  b  an  agreonetit  of  the  leflees,  that  he  Ihall  have  the  profit*  uAy  Ruflcl 
Aereed  Cro.  E.  657.  pL  i.  Pafiii.  41  Eliz.  B.  R.    RufTel  v.  ^'  Goiweil. 

§13.  in  the  cafe  of  Pftocroft  ▼•  Joii«io«f  it  it  faid  luiuilot  tbtt  an  esception  it  no  agreement; 
for  notbing  fliaU  be  faid  an  agreement  bwl  that  wluch  pallet  in  intcrcft.— Bolft*  i.  S«  C.*— Ad* 
■itted  Arg»  that  an  excepiiofL  it  an  agreemeiit.    Le.  1 17.  pi.  151.  ia  Uic  cafe  of  Cage  ▼•  I\udia» 


[ 


i 


♦(R)    Exception.    [Of]  What  [it  may  be.] 

I.  A  N  eacepdon  it  always  of  pari  cf  tbi  thing  granUd^  and  of 
jnL    tf  thing  in  effi.    Co.  Litt.  47.  J 

1.  It  is  to  be  known  that  thefe  woras  (ixeiptis  (f  fngtir)  aro 
iSwajt  rffueb  things  which  ^^jMfir^  donor,  grantor,  leflor,  re* 
leaibr,  or  confinnor,  havt  in  pof/imim  at  tbi  tinu  of  the  feoffment, 

g'ft,  grants  leafe,  rdeafe,  and  confirmation )  and  therefore  if  a  man 
iled  of  hnd  loifet  the  fame  land  for  life,  eicceptis  I2d«  or  prster 
I2d»  it  h  ao  good  refervation,  cauia  patet,  tec.    Perk.  S«  639* 

• 

{S)     By  what  Words.     [Exception]  may  be.      «« (i-) 

[i.  TT*  XCBPTO^  fdho^  prattr^  and  fueh  like,  are  apt  words 
H#   to  make  an  exception.    Co.  LitL  47.] 

(T)    In  what  Cafes  it  (hall  be  faid  contrary  to  the  5j«  Oowct 

Grant.  '*^  ^'  •• 

[i.  f\0'^  of  ^  general  a  part  may  be  excepted,  as  out  of  a  •  s.  p.  or 

V^.  ^manor,  anacre:  hvX  w^ part  rf  a  ctrtainty  \  as  out  of  outot^ 
^toacris^omacn.    Co.  Litt.  47.]  t^"^^^ 

batt  manor  nd  a  dofe,  notwtthftanding.    D.  164.  Marg.  pi.  69.  cittt  Trin.  3  Tae,  C.  B.   Millar 
T.  fmt^        f  &  P.  For  tiiere  the  excepdon  at  of  chat  which  ia  exprcftly  otmea  beibic    Ibid. 

[2.  If  a  man  grants  t9tam  partem  ptfcarim  fum  infuch  a  placty  r*^^^^ 

fmafiU  pifcaria  fna^  i^c.  this  is  a  void  laving  \  for  it  is  contrary    ^*'^'  454- 

to  the  grant.    34Aff.  u.]  ^Trh^ 

ntiooy  pi.  t3.  diet  S.  C.  Per  l^ch.  ■     ■  ■       Arg.  Lit.  169.  citct  39  AIL  11.  Per  Wich. 

is*  If  a  man  reliaft  to  another  aU  his  right  which  he  has  in  See  pi.  9. 
^       lani^  iX€£pt  that  which  hi  has  hy  defant  from  hisfathir^  where 
in  tnith  he  has  not  any  right  to  the  land  hut  that  which  he  has  by 
decent  firem  his  father  \  this  is  a  void  exception,  for  it  is  diredly 
contnury  to  the  grant.  18  EI.  between  Collins  and 

aiQudged.    Cited  M.  40,  41  £1.  B.  R. 
f  4.  If  a  man  leafes  a  honfe^  except  a  chamber^  where  in  trudi  he  Cro.  S. 
Has  nothing  in  the-  boiife  but  the  chamber ^t\k\»  is  a  good  exception }  57f  pl-  «^* 
(ok  upon  die  deed,  without  averment  of  the  matter  in  iai£l,  it  is  zYizl^.n. 

^cariy  a  gopd  evc^tioDi  and  ujpon  the  truth  of  the  matter  it  ap-  8.c.'biitno» 

£r  a  pear^  ^'  ^* 


ti27  Ee(^t)atf(ut* 

pears,  that  his  intent  was  not  to  leafe  this  chamber,  but  only  ib^ 

refidue  of  the  houfe ;  and  the  exception  is  not  direfilv  contrary  to 

the  grant,  inafmuch  as  he  does  not  therein  leafe  the  chamber  by  ex^ 

prefs  name.     Contra  M.  40,  41  £1.  B.  R.  between  Willis  and 

Stroud.] 

[128]*       [5.  If  a  man  leafes  to  another  all  his  land  in  D.  except  BL  Acre^ 

Cro.  E.       where  he  has  no  land  in  D,  hefides  BL  Acre^  this  is  a  void  excep- 

s'c.buinot  ^'^"»  *becaufe  it  is  dire£Uy  contrary  to  the  grant;   for  by  this  be 

s.  P.  Lord  grants  his  land,  and  this  acre  is  all  his  land  [which  he  has]  and 

and  tenant^  then  the  exception  of  this  acre  is  an  exception  of  all  his  land ; 

Udiffdfcd.  E^g^'  M-  4'>  +0  E'-  B-  R-  »n  Willis  and  Stroud's  cafe,  held.] 

the  diffeifee  purchafra  the  feignioryt  «nd  releafet  iy  deed  or  fine  all  bit  right  in  the  land.,  fa'uing  to 
him  hit  feigniory  ;  the  feigniory  by  fuch  releafe  is  not  excind.  Bui  if  in  the  fame  cafe  the  lord 
bath  nothing  in  or  out  oftbelandt  hut'only  the  feigniory^  aod  makes  fuch  rclcafci  Uving  his  i'eignioryt 
luch  faving  is  void  ;  bccaufe  the  whole  operation  ihall  be  rcftrained  by  the  faviog.  Co.  R.  oa 
Fines  7.  cites  9  E.  3*  si  £.  4.    College  Lingficld's  cafe. 

Cro.  E.  [6.  If  the  king  leafes  the  parfonage  of  D.  v/ith  all  the  lands  and 

244.  pi.  1.  underwood  belonging  thereto,  (exceptis  omnibus  groffis  arboribus 
cordinirry     ^?/^'^  ^  maeremts)  This  exception  as  to  the  underwood  is  void, 
and  that  the  M.  33,  34  £1.  B.  R.  between  Kein(ham  and  Reading,  per  Cu- 
vrord(grof-  nam.     Cited  Hobart's  Reports  229.  [170.  pL   125.  in  cafe  of 
[o&af'   S'^^^  ^-  Butler.] 

arboribus,  &c.  and  fo  nothing  ts  excepted  bat  groffis  arboribas,  groffis  bofcis,  &c.  and  extends  not 
to  the  underwoods;  and  that  though  this  wu  in  the  queen's  cafe,  it  made  no  difiFercnce.— >Le.  847. 
pi.  334.  S«  C.  and  fays,  that  in  the  letters  patents  there  was  a  further /rrox^i/b,  that  the  lejfee  Jhould 
have  fujficieut  boufeboot  and  hedgebcot\  whereupon  Fcnner  J.  held,  that  this  fhews  the  quren'a 
intent  that  the  underwoods  fhould  not  pafs ;  and  Wray  faid,  if  tl)is  word  bofcis  in  the  exception 
Ihould  not  extend  to  underwoods,  it  (hould  be  vain  and  fignify  nothing,  which  fhould  be  haid  in 
the  queen's  cafe.  [But  no  judgment  is  mentioned  to  be  given-— -S.  C.  cited  by  Hobart  Ch.  J. 
[as  in  the  principal  cafe,  without  any  mention  of  fuch  further  provifo]  that  the  Court  held  the  ex- 
ception void,  and  that  it  extended  only  to  great  woods. 

•  170.  pi.       [7.  If  a  man  demifes  a  houfe  and  fhops  (except  the  Jhops)  this 
125.  in  cafe  ig  a  void  exception.     Hobart's  Reports  ♦229.  D.  9.  El.  264. 

?'B:n[b.pi.+o.] 

A.  and  M.  his  wife,  being  tertenants  for  years  of  a  houfe,  leafed  the  fame  by  indenture  to  C.  and 
all  Jhopt^  ctllarti  follart^  chambrrs,  lights,  cnirics,  garden,  yard,  and  all  cemmoditiet  to  (he  faid 
meffuage  appertaining,  and  alfo  free  ingrefs^  &c.  to  the  faid  prcmilfcs,  except  and  icfcrved  to  the 
faid  A.  for  bit  oxvn  proper  ufe  and  occupation  only^  a  chamber i^  one  garret^  a  fbopt^  one  ftore- houfe 
parcel  of  the  (aid'boufe,  to  have  to  the  faid  C.  for  ai  years;  C  entered.  A,  retained  the  thingr 
excepted^  and  died  poffejfed  xSxtxexsU  M.  entered,  and  C.  ouftrd  her.  Judgment  in  ejcftment  wa« 
givei)  for  M.  bccaufe  the  exception  is,  as  it  were,  abfulutc ;  for  the  words  (for  his  own  proper  ufe 
and  occupation  only)  are  idle  words,  and  void;  and  therefore  not  material.     And.  5a.  pi.  139. 

Trin.  9  Eliz.     Hotnby  v.  Clifton. Beadl.  ]8i.  pi.  225.  S.  C.  accordingly.^^— -Dy.  264   b. 

pi.  40.  S.  C.  but  Dyer  held,  that  it  apprared  by  exprcfs  words,  that  the  fht>ps  were  leafed  geno 
rally,  and  this  refcrvation  or  exception  is  only  fprcivl  and  temporary,  viz.  auring  the  occupation 
and  ufe  of  A.  himfelf,  and  il  made  to  him  by  his  name  of  A.  only,  withdUt  faying  to  bit  tfxeouCDrt 
or  afligns,  3fc.  And  fays,  iiota,  the  cxcrptiot  of  the  fhops  is,  of  all  the  fhops,  which  is  meerlyro»« 
trary  to  the  premiffi  of  the  leafe  of  them  :  and  tharefore  is  a  void  exception  ;  and  that  fo  at  length 
was  the  opinion  ot  all  the  jiifiicea.-*— -  Show  313.  Mich.  3  W.  &  M.  Arg.  cirea  the  above  c«fe 
out  of  Dyer,  in  the  cafe  of  CuDi.ip  v.  Rumdlb.  And  Ibid.  316.  the  Jufticcs  held  the  cafe  o£ 
And.  5a.  above  to  be  good  law.   - 

Cro.  E.  [8.  If  A,  feifed  of  the  manor  of  C,  and  of  the  manor  of  P.  in  tbs 

hliD?.^/^^^  ««»(y,  and  Black-acre  is  parcel  ^the  manor  of  Qudworthy  but 
—2  And!     fying  near  to  the  manor  of^Parkhall^  and  always  occupied  therewith^ 

93.  s.  c.     afiJ  reputed  parcel  thereof,^  makes  a  conveyance  ef  the  manor  of  /*• 
bill  D.  P.—  ^y^ 
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lucr. 


cepted  by  the  exception  of  the  manor  of  C.     For  he  cannot  ex-  chcqi 
cept  a  thing  before  conveyed  by  exprels  terms.    Tr.  8  Ja.  between  f»ys  »t  was 
Arden  and  Darcy,  per  Curiam.]  f^^Tr^.^ 

Btron  Manwood«  that  it  ia  excepted  by  the  exception ;  but  all  the  barona  now  thought  it  to  be  a 
llroag  cafe,  that  Black-acre  ia  not  excepted  by  the  eyception  of  the  manor  of  Cud  worth,  and  fo  ihe 
Brh  decree  waa  upon  a  miAakc  out  o'f  ibc  law;  and  Tanfield  Ch.  Baron  faid,  that  the  poiui  is  no 
other,  but  that  I  infeoifyou  of  Bhck-acrr  parcel  of  the  manor  of  D.  except  my  manor  of  D.  This 
doca  not  except  the  thing  by  exp'cfs  terms;  [but  the  reporter  faysj  quKre,  if  in  this  cafe  there  w'-s 
any  land  occupied  with  Parkhali,  which  was  not  parcel  of  Cudworth,  nor  of  Parkhall ;  for  if  (o, 
then  it  leems  that  Black-acre  *  will  be  within  the  exception,  in  regard  that  the  worda,  and  landa 
occupied  therewith,  viz.  Parkhall,  are  well  fatisfied. 

♦[129] 

[9.  If  a  man  leafes  nU  his  land  in  Lam.  except  the  manor  of  D.  s.  c.  ac- 
and  he  has  no  land  in  Lam.  Ufides  this  manor  j    this  is  a  void  ex-  teoaufc'/hc 
ception.  18  EL  B.  R.  between  Cavel  and  Collins  adjudged,  exception 

Cited  M.  13  Ja.  B.     See  this  cafe  in  Hobart*s  Reports  230.]         «ofs  to  the 

"  r  «*     J  whole  rhijig 

detnifed ;  ocherwife  of  an  exception  of  part.     Cro.  £.  6.  Trin.  24  Eliz.  C.  B.     Dorrel  v.  Colhni. 

~S.  C.  cited  Mo.  881    pi.  1236.  in  cafe  of  Siewkiey  v.  Builer. S.  G.  cited  by  liobart  Ch.  J. 

Hob.  7«.  pi.  84.  in  cafe  of  Sherlcy  v.  Wood.— S.  C.  cited  by  HobartCb.  J.  Hob.  170.  pi.  145, 
in  cafe  of  Siukcley  v.  Butler. 

[10.  \f  lejfee  fir  life  leafes  for  years^  excepting  the  trees  \  this  is  a  isR^pCo. 
good  exception,  becaufe  he  himfelf  is  puniihable  in  an  adion  of  ^,ain^r 
wade  for  his  reverfion,     Tr.  7  Ja.     bir  Allan  Percie's  cafe  re-  and  that  if 

folved.]  the  Icffor 

himfelf  ciita 
them  down,  the  leflee  or  affignee  (hall  have  trefpafa  quare  vi  &.  armia,  and  (hall  racover  damagea 
according  to  his  lofs. 

Upoo  detnurrer  it  was  refolved,  where  leflee  for  life  makes  a  leafe  for  yean,  excepting  the  wood, 
onderwocd,  and  trees  growing  upon  the  land,  that  it  is  a  good  exception,  although  he  has  not  any 
interrft  in  them  but  as  lefT  e,  becaufe  he  remains  always  tenant,  and  ia  chargeable  in  wafte ;  where* 
lore  to  prevent  it,  he  may  make  the  exception.  But  if  le(ree  for  years  aiTigna  over  his  term  with 
fucb  au  exception,  it  is  a  void  exception.    Cro.  J.  296.  pi.  a.  Hill.  9  Jac.  B.  R.    Bacon  v.  Gyrling. 

fii.  If  UJjie  for  years  of  land,  in  which  are  trees  growing, 
grants  part  of  his  term  to  a  ftranger,  excepting  the  trees  j  this  is  a 
good  exception,  though  he  has  nothing  in  the  property  of  them, 
becaufe  be  has  a  reverfcn  of  the  landy  and  fo  wafle  lies  againft 
him  by  the  leflbr,  and  he  himfelf  (hall  have  trefpafs  for  cutting  of 
them,  though  he  has  no  property  in  them.  Tr.  7  Ja.  in  the  Ex- 
chequer, Sir  Allan  Percie's  cafe,  in  the  court  of  Wards,  refolved 
by  the  3  chief  juftices.] 

[12.  [5«/]  if  leflee  for  years  ajjigns  all  his  term  in  the  land^  ex-  if  Icffec  for 
cepting  the  trees ;  this  is  void,  becaufe  he  has  referved  nothing  of  yf^*'®*"* 
the  term  in  him.  Tr.  7  Ja.  in  the  Exchequer,  in  Sir  Allan  Per-  cepitn^Jhe* 
dc's  cafe,  refolved  by  the  3  chief  juftices.]  timber. 

trees,  w 
c&y,  9 r.  the  exception  is  void  ;  for  be  can't  except  m.  thing  which  Joet  not  belong  to  htm.  5  Rep. 
xs.  b.  in  the  5th  refolution  in  Sauoder's  cafe,  citea  it  as  adjudged  Pafch.  28  Eliz.  C.  B.  Fofter  St 
Mylca  V.  Spencer  &  Bord. — Cro.  E.  1 7.  pi.  10.  Pafch.  85  Eliz.  C.  B.  S.  C.  by  the  name  of  Fofter 
Sl  al.  V.  SpooDcr  &  Aford ;  and  at  the  end  fays,  Nota  5  Rep.  la.  cites  it  to  be  adjudged  that  the 
cKcepcion  waa  void,  and  that  wafte  lay  againft  the  afTiKnee;  but  fays,  fee  Cokes  Entries  695.  the 
whole  record  of  the  cafe,  but  no  judgment.~i3  ^^P*  ^*  '^^  ^**'  ^^^^^  Percie's  cafie,  cites  Ssndera's 
•afe,  sad  affirmed  it  for  good  law ;  for  thea(figoment  being  of  the  whole  teim,  he  could  not  except 
Ueca|^/cc«  which  be  hid  on!)  u  ifaingt  aoacxed  to  the  landi  and  fo  could  not  hafc  ihem  when  lie 

I«  3  deparied 


12.9  Mnftdtfat; 

departed  witli  all  bis  iatcfcft ;  Mor  cooM  ke  take  them  for  reptrationst  or  aiberwife.  Biift,<#lMi 
leuee  for  life  kafet  for  years,  exteptingthe  timber-trecti  they  remain  ftill  annexed  to  the  frcclioM* 
— Cro.  £.  69d-  pi.  15.  Trin.  41  £Us.  C.  B.  in  cafe  of  Saundera  v.  Norwood,  cites  the  faid  cafe  of  at 
Etit.  to  have  been  adjudfcd.^S.  C.  c'lU-d  by  Dodrridge  J.  a  Bulft.  6*  8.  V cafe  of  BtUiogflcy  v* 
Herfey,  aa  adjudged. — Lc.  48.  pi.  68.  Lewknor  v.  Ford,  feema  to  be  S.  C.  and' Windham  and  An- 
derfon  hold  the  exception  meerly  void ;  but  Rhodes  aod  Periam  J.  held,  that  m  to  the  fmiu  of  the 
treca,  (hovcUrs.  &c  fuch  exception  is  good;  but  the  book  fays,  that  the  cafe  waa  adjudged  apoa 
another  point  in  toe  pleading,  fo  as  the  matter  in  law  came  not  to  jndgment«-*4  Le.  165.  pt.  869* 
Sir  Richard  Lewknot's  cafe,  S.  C.  Pciiam  J.  conceived  fuch  an  exception  might  be  good  as  to 
fruit  trees;  ihe  cafe  was  adjourned.— Ibid.  aap.  pi.  36a.  S.  C.  adjourned;  but  Periam  J.  thought 
that  for  apple  trees,  or  other  fxuii-treea,  excepiioa  would  he  good.-— Codb.  114.  pt.  136.  S.  €• 
accordingly. 

Soi^  tenant  in  tsil  qfter  foJffioK^  grants  his  efiate  referviqg  trtet^  it  is  void ;  but  if  he  leafe  fof 
life,  it  is  good.    Per  Jonei.  Lac.  ayo.  Mich,  a  Car.  in  cafe  of  Sachcvcrd  v.  Dale. 

r*'i^*n  [13.  If  Id&c  for  years  grants  tatum  fiaturit  fS  iniireffi  fttum^  r/- 
^ro|«  455'^  fervittg  medUtatfm  indi  for  his  life ;  this  is  a  void  refervation,  be« 
iCcourt   «"''«  ripugnoML    Tr.  a  Ja.  B.  agreed.] 

refolved,  4-ft.  That  the  cxMpiion  of  the  moiefy  is  repugnant  and  void,  adly.  That  though  tha 
cxcrption  wa«  only  for  Ufe.  yet  it  ia  void,  bccaufe  thcfn«f«ir  bmt  mt  mty  ewrtmittty  Xtit  to  him,  hmt 
•nlj  np/jffHilitj.    Ot'nerwiie,*  if  ihe  exception  had  been  t>ut  for  t  or  3  >eaiai  and  judgment  was 

fvea  accordingly.     O.  864.  Marg.  pi.  19.  cites  Trin.  3  Jac.  C.  B.    Milici  v.  PraU. 
130]* 

[14.  So  if  z  man  grants  to  another  all  his  term,  faving  that. hi 
bimfeif  will  have  it  during  bis  lifi\  this  is  a  void  exception*  Tn 
3  Ja.  H.     Per  Warburton  faid  to  be  fo  adjudged.] 

15.  Leafe  of  A^nirelerving  the  herbage^  is  void.  Arg.  Lat.  269* 
cites  33  H.  6.  28. 

16.  A  leafe  was  made  by  thefe  words.  Mum  mtmerium  it  Am 
cmn  fuis  fertineHtiisy  ut  in  domibuSj  terris  arahiUbus^  pratisy  pafcuis^ 
pajiuris  ad  di£lum  maneritan  tertinen.fiujpe^an*  faiuocatione  eccle^ 
fim  ibidem^  redd,  ajfifa^  wardisj  maritagiisy  reievtisj  efcaetisj  berU 
otisy  pirquifftis  curite^  bofcis  ^  apus  di£io  manerio  pertinen.  except* 
&  refrvaf)    And  the  habend'  in  the  deed  was  only,  (di&iun 
mancrium,  cum  omnibus  fuis  pertinentiis)  without  bjrng  anjr 
thing  de  deteris  pnemii&s.     Bromley  held  the  exception  of  the 
advowfon,  lands,  rents  of  affife  void,  and  that  all  the  fervices  oT 
the  manor  palTed,  inafmuch  as  it  is  part  of  the  fubftance  of  the. 
manor,  and  the  leafe  is  manerio  fpedant*.     And  he  fordier  argued 
that  all  the  land  which  was  in  gro&,  beitdes  the  laid  manor,  was* 
comprifed  in  the  habendum  per  nomen  manerii,  &c.     For  it  mxf 
be  known  per  nomen  manerii,  &c.     Dy.  96.  b.  pl«  63.  Hill.  I 
Mar.     Clifford  &  Warner  v.  Moon. 

17.  If  a  man  fbould  bargain  and  fell  alibis  landy  except  fucb  as 
be  Jheuld  after  devife  \  this  is  repugnant,  becaufe  the  grant  is  to 
take  tStOt  from  the  making  the  indenture ;  befides,  fuch  an  ex- 
ception undoeth  the  whole  grant,  or  puts  it  in  his  power  to  revoke 
all ;  and  is  therefore  void.  Per  Hobart  Ch.  J.  Hob.  72.  pi.  84* 
in  cafe  of  Sherley  v.  Wood. 

Hob.  lop^.  iS.  A  leafe  was  made  of  die  manor  of  H.  except  tbe  cmrts  and 
c.  Tnn.  13  p^^wifi^s  of  cmrts.  Refolved  that  the  exception  was  void  as  to 
Jac.  Roc.  the  courts,  but  good  as  to  the  perquifites.  Mo.  870.  pi.  1208« 
607.  It  was  Browne  v.  Goidfmith. 

agreed  Lv  *» 

the  whole  Court,  that  tbe  exception  of  the  coDiti,  dec.  was  void ;  becaoie  tbe  manor  htxng  grte^ 
by  that  n^ine,  co*ild  not  be  recalled;  and  a  manor  could  not  be  without  a  couif.— 5.  P.  Tew 
Coke,  Dy.  ^.  b.  pU  43.  Marg.o^Lcile  of  s  maaorj  except  cmri  Uettf  MfOod|  b..t  not  cycept 


Aa\ 


•Bottltfffi.    D.  itt. ^» Ulaff •  pL 44. cites IL t  f AC,  B.  A.    SerqB> cafe.*- Aad 6«veMai thit 
Icflor  $iiU  hold  cooitt,  U  Yoid«    Ibid,  dm  Wlwelci^  cpfe* 


The  Lord  North  iamfid  «  mmmt  (tuftfiki^kt  twmtimmj  tadftraaifitcs,  Ac  The  exception 
at  faaiid  void  in  Um^  and  the  tenant  Lady  Dterit»  woold  nM  mug  fiUt  to  the  court  kept  by  tho 
Lonf  North  |  but  the  LOrd  Kcrper  Puckcnof,  afliAid  inth  Iboe  judfcsi  decreed  her  to  iniko  fuit  i 
for  that  it  wai  plainly  fo  intended.    Gary's  Rep.  a  j.    Lord  North  v.  Lady  IHcres, 

Yon  nuy  pare  away  as  much  of  the  demeineia  orjhvktif  or  both,  liyoii  will,  but yoa  moft 
Icavte  it  ftill  a  manor,  having  fome  dtmeflmt^  lone  icrviccs,  and  a  eonrt.  Tfab  is,  when  what  yon 
luve  is  a  true  nunor,  foch  as  hach  both  demefncs  and  fervicn ;  for  thonh  a  aaaoor  msy  (land  and 

E(s  by  tint  name,  that  ia  but  timtar^  yet  your  mat  (haU  be  taken  as  uw  thing  is  that  you  grsnt* 
lb.  170.  pi.  115.  HxH.  la  Jac.  Rot.  Say.    Stukdy  v.  Butler. 


IQ.  Bui  it  was  rciolved  iliat  in  cati  9f  At  Hng^  the  exceptioti  Hob.  soS. 
would  be  good  for  the  courts  themfelves*    Mo.  870.  pU  X208.  ^\ISa^/y. 
Browne  v.  Gddfmitb. 

20.  Leafe  di  ^  parfimage^  exceotiiy  ihefMr,  is  foid.  D.  264. 
h.  l/Lurg.  pi.  40.  cites  Hill*  19  Jac  C,  B.    Mavdew  v.  Yeakley. 

;ii.  A.  in  confideration  of  natunl  lore,  &c.  and  for  die  eftaUim-  Cro.C.49f  • 
ing  a  jointure  Co  his  wife  c&vintmtt  Ufianifiihi  lit  the  ufe  of  him^  mme  o^^ 
fiffir  tifiy  remainder  to  his  wife  for  life,  ana  after  U  his  eldifi  fin  Tregmiei 
B.  in  fa  excipting  all  trus  Mm  tbt  Umd:  but  that  bis  wi/i  pall  ^  Ux.  v. 
iaw  thi  lapping  and  tapping  fA  Ae  treti.    B,  cuts  5  oaks  upoii  the  ^^^"Jl^ 
piemifies  i  B.  cannot  cut  thourii  he  leaves  fuficient  for  the  wife, 
who  may  lop  timber  trees.    Relolved  Jo.  376.  Hill,  xi  Car.  B«  R. 
Tregond  v.  Rives. 

22.  A.  irfefffi  bis  fin  of  z  manor  Upon  marriatt  in  tail  gxapi  i^f  m  1 1 
4Uid  referring  Blaci  and  ffhiti^Jcri  U  hU^^V  firtife^  btAanJf  ix^  Vent.  Vs. 

€ipi  hefirg  excepted  U  bis  fin  in  fatly  8tc»    Qumion  was,  if  the  ex«  l^sfcfa:  aa. 
ception  is  void,  and  *  if  the  words  to  himfelffor  life  are  void.   Upon  ^^"J^  ^ 
the  2d  argument.  Keeling,  Rainsfecd,  and  Morton  indined  thaf  tur.— "I^id. 
the  eaoception  was  not  void,  but  that  die  words  (to  himfelf  for  life)  87.Trtn.  aW 
are  void,  and  the  exception  generally  excepted  Black  and  White-  ^'4  wf ' 
Acre  out  of  the  conveyance.    But  Twifiien  contra,  held  the  ex-  ticca  held' 
ception  was  totally  v<Md.    Lev.  287.  Palch.  22  Car.  2.  B.  R.  theSxcen. 
Wilfon  V.  Armorer.  f^J^ 

whole  fee;  but  Twifden  held,  that  it  waa  wholly  ^void,  bccaufe  one  fentenee><— Ibid.  to5.  S.  C. 
Mich,  aa  Car.  a.  foys  it  waa  adjudged,  that  they  did  defcend,  either  for  that  the  exception  wa^ 
good't  though  the  latter  part  of  the  fcntcnce  (vis.)  for  the  life  of  the  fec^r  only,  wai  void,  ao^ 
therefore  to  be  fcjcA«d ;  or,  if  the  whole  exceptkm  wu  void,  bccaufe  one  intire  fentcnce,  yet  they 
all  agirted  that  there  waa  no  ufe  Ittnited  of  tfaow  a  ciofca  which  were  intended  to  be  excepted ;  for 
the  ufe  waa  limited  of  the  manor  exceptia  praeexceptia,  which  excluded  the  a  acres;  for  although 
there  were  not  fufBcicnt  words  to  except  them,  yet  there  was  enough  to  declare  the  intention  of 
the  feoffor  to  be  fo.»  r  Raym.  ao7.  Mich,  aa  Car.  a.  B.  R.  S.  C.  faya,  that  after  atgument 

•t  the  bar  fieveral  limcc,  judgment  uraa  delivered  by  Mr.  Juftice  Twifden  in  the  name  of  the  othe^ 
jadgea,  for  the  plaintiff,  that  the  a  dofea  did  defcend,  wherein  thefe  pointa  were  propofcd,  i.  whe^ 
Cher  the  exception  of  tJicfe  2  dofet  for  hia  life  only,  be  a  good  exception  ?-  and  rcfotved  a  void  cx- 
ccption,  becaulc  contrary  to  the  rulea  of  law  to  have  a  livery  operate  in  foturo,  other  wife  perhapi 
it  had  been  If  the  exception  had  been  for  yeara  only.  8.  Whether  in  thia  cafe  the  exception  be  all 
^ood,  or  all  void  ?  and  aa  to  this  point  fome  of  the  judgea  differed.  And  judgment  waa  g,ivcn  iek 
tite  pWatiff,  citca  0.  a64.  b.  pi.  40.  1  And.  5a.  pi.  lag. 

23.  Grant  of  advcwfinj  excepting  the  frefintation  far  life  of  the 
gramar  is  wbcdly  vmL  3  Salk.  157.  m  the  cafe  of  Willon  v. 
Aimuici* 


L  4  (U)    ma 


i^t  SUflMMiim; 


(U)    What  Jb all  he  f aid  to  be  excepted. 


^'    [l.  TF  a  man  leafes  Jand  for  life  except  all  great  wood,  fcil.  oai^ 
in/         A  ajh^  and  crab^trees^  and  fueb  like ;  the  foil  is  not  excepted 


By  the 

excepted.'  thereby,  but  only  the  trees,  and  fo  much  as  is  fufficient  to  fuftain 
Cro.j.  459.  the  trees ;  for  by  thcfciUcet  he  has  explained  htmfelf  what  woods 
cordineiv.  ^^  intends.  P.  and  T r.  15  Ja.  B.  R,  between  Smith  and  £owIes; 
•^3  Buii*.     this  was  a  queftion  but  not  refolved.] 

990.  Ptffcb. 

]5  Jac.  S.  C.  accordingly. 

If  a  man  [2.  If  a  mtxileafes  a  manor  except  all  woods  and  underwoods 

leaffs  bis  growings  or  being  upon  the  manory  by  this  exception  the  foil  itfelf  is 

cefttht  excepted  \  for  the  words  (growing  or  being  upon  the  manor)  are 

nvoodt  and  but  furplulkge  \  for  the  law  implies  fo  much  of  itfelf.  •  Co.  5. 

**^^"  ^  ♦  Ives's  cafe.  11.     Refolved  and  adjudged.] 

thtt  t}Mjoil  of  the  wood  it  excepted.  P«r  Baldwin  Ch.  J.  of  C.  B.  Fitzb.  J.  and  Knightley  and 
Marc,  (erjeams.  Contra  Spil.  and  W.  Coningf.  J.  Br.  Refervation,  pi.  39.  citca  33  H.  8.— 
S.  P.  And  in  a  praecipe  of  the  manor  a  fnreprife  ought  to  be  made  of  fo  many  acres  of  wood  : 
but  in  fuch  cafe,  if  I  except  all  my  trees  ^roxohg  out  of  any  %uo*Jy  but  ufon  land  or  pafiMre^  this  does 
not  except  ib^  foil*  but  thereby  iufBcieut  nutriment  only  ia  referved  out  of  the  land  10  fuftain  the 
growth  of  the  trees,  and  without  whi<rh  they  cannot  fubGft  :  but  if  the  leflbr  lyiih  leflee'a  licence 
grubi  them  up,  then  the  lefTee  (hall  have  the  foil,     ii  Rep.  49.  b.  in  Liford'a  cafe. 

♦  Cro.  E.  521.     Mich.  38  &  39  Eliz.  C.  B.     Ive  v.  Sams.  S.  C. A.  was  fcifed  of  the 

manor  of  W.  of  wbtch  the  fritb-cloie  was  parcel,  arfd  demifed  the  faid  manor  to  the  defendant  for 
years,  excepting  all  woods  and  trees,  &c.  and  covenanted  with  the  Icflee,  that  he  might  take  hed^> 
Doot  and  firrboot  fupcr  di£la  praemilFa ;  adjudged,  rhat  by  the  exception;  the  wood  and  foil  of  the 
frith-clnfe  waa  excepted,  and  the  covenant  to  take  fire-boot  fuper  praemifla  praedi^a  (hall  be  in- 
tended fucK  things  aa  were  demifed,  and  nothing  more.  Le.  116.  pi.  158.  Trin.  30  Eliz.  B.  R. 
Cage  V    Paxlin.  But  where  one  let  a  t^nemefttt  a  clofe  %^btreof  %uas  a  tiModt  and  commonly 

hnovfH  by  the  name  of  a  xvood^  and  in  the  Icafe  was  an  exception  of  all faleable  ^voods  nov*  pown^ 
pr  %tfbicb  Jball  grow  "hereafter,  tobicb  bave  been  fold  by  the  lord  of  the  premiffet  with  f:ce  entry, 
egrefs,  and  rcgrefs,  for  felling,  making,  and  carrying  off  the  fame  at  all  timea  convenient;  and 
\rhcther  the  foil  of  the  wood  wa&  pii{rcd  hereby,  wai  the  queftion^  and  refolved  by  all  the juftice« 
clearly,  that  in  this  cafe  the  foil  was  not  excepted,  but  pafTcd  to  the  Icfice.  Cro.  J.  524.  pi.  ii. 
Hill,  Jac.  B.  R>    Pincomb  v.  Thomas, 

fl^ll  [3*^^^  ^^  leafes  a  manor  except  woods^  underwoods^  coppice^ 
A  difference  ^^^  headgroveSj  which  now  bcy  or  at  any  time  hereafter  jball  be 
-was  taken  Jlandiug  and  growing  in  and  upon  the  premiffes^  with  free  ingrefs^ 
ex*T7ion***  ^j^r^,  and  regrefs  into  the  fame,  to  cut  and  carry  them  away^  fi  as 
i^ itfood and ' ihe  leffee  leave  fufpcient  fir ebooty  and  all  other  boots^  naming  them 
undtrutood,  in  particular ;  and  the  lefTee  covenants  to  make  the  hedges  of  all 
cr  ^lion  !/  ^^  premiffcs,  except  if  the  leflbr  fhall  make  new  coppices  that  the 
timber  trees,  leflee  (hall  not  be  bound  to  make  hedges  of  them,  fiy  this  ex- 
and  that  by  ception  the  foil  of  20  acres  of  coppice  is  excepted,  though  within  the 
fofus  «^***  manor  there  are  other  trees  growing  fparfim  upon  the  manor  be-i 
eluded,  but  fides  this  coppicc  ;  for  fo  the  intent  appears  by  the  covenant,  and 
noi  D)  ihe  the  words  ((landing  and  growing,  &c.)  are  not  material,  and 
fo^much  ^y  ^^^  refervation  of  ingreS,  egrefs,  fe.  is  intended  that  he  fliai|. 
only  as  is  havc  ingrefs  and  egrefs  into  the  manor  to  come  at  it..  Tr;  i6 
fufficient  Ja.  B,  R.  between  Whiftlcr  and  Parflec,  Adjudged  upon  a  fpc- 
fortheve-    cial  verdid.] 

j;etature  J 

t  id  growing  of  the  trees  excepted,  Cro.  J.  487.    Whiftler  v.  Paflow.  Poph.  146.  S.  C.  ac- 

cordingly, Vid  by  the  refer  viog  of  a  coppicc  the  foil  itfcif  is  referved ;  for  by  MonUgue  that  wUch 


hk. 


b  tfXtmA  IS  ttol  dcsDi{ed;  Croke  J.  ^eed»  and  faid,  the  differoice  v/i$  gbod  between  wood  and 
trea;.  for  by  the  exceptiog  of  wood  the  foil  itfelf  is  excepted,  otherwifcof  treest^and  Hauehcoa 
•greed  chat  the  foil  itfelf  is  excepted  in  this  cafe,  and  fo  it  was  adjudged.  S.  C.  by  name  of  Hide  v. 
Whiftler.  -The  land  (hall  be  faid  to  be  excepted  as  a  fervant  to  the  trees  /or  their  nourijb* 

muM,  and  not  otherwife,  fo  that  if  the  Icflbr  fells  them,  he  has  no  farther  to  do  with  the  land,  bat 
t|ie  lefiee  (hall  have  it.     Per  Walmfley  J.    Godb.  117*  pl*  136*  in  the  cafe  of  Lewkoor  v.  Ford. 

By  leaCe  of  a  manor  except  ^tfood  and  undinvood^  fo  much  as  is  known  by  the  name  of  wood, 
•nd  fo  ufed,  and  the  foil  mider  it,  is  cxcrp-cd  ;  but  if  it  be  ^thod  not  g^otvfng  tegethtr,  but  head' 
gtwttt  there  the  CmI  is  not  excepted,  uor  the  berhage^  Agreed  by  all  the  juftices  in  C.  B. 
Trin.  8  £iiz.    Bal.  it. 

f4.  If  a  man  grants  all  his  plfcary  from  fuch  a  place  to  fucb  a  Br.  Refer. 
place^  &c.     Salvo  Jlagno  molendini  fui  from  fucb  a  place,  which  is  ^^^"^c 
between  the  places  before-mentioned  in  the  grant.    By  this  (aving,  and  fays, 
the  pifcary  is  hot  faved,  but  only  the  courfe  of  the  water  to  the  ^l^><  by 
mill,  and  all  neceflary  things  thereto ;  for  this  appears  to  be  the  J^cnt*^* 
intent.     34  Aff.  ii.  adjudged.]  plaintiffs. 

covered 
Jofin  of  the  pifcary ;  for  ^  thh/alvo  nothing  it  referred  but  the  foil  of  theftream^  the  franktenement 
rf  it  And  the  xvater  to  the  mill  to  run,  flow,  and  rcflow  to  the  mill,  and  by  this  the  pifcary  in  it  is 
HOC  refcrvcd  ;  lor  the  grantee  may  have  pifcary  there,  though  the  Icflfor  had  the  foil  and  the  water* 
^Aad  lb  fee  that  it  taoot  like  to  the  cafe  in  14  H.  8.  i.  of  excepting  the  trees,  the  herns  which  breed 

tbereia  are  excepted. And  per  Skipw.  and  Wich.  if  he  had  granted  as  above»  freeter  flapatm 

manm  moitndini  mtiy  by  this  the  pifcary  is  excepted  and  referved.    Ibid. 


5.  A  man  leafed  for  years  referving  the  great  trees,  and  therefore  A  leafe 
per  Marten  clearly,  the  leffee  cannot  cut  the  little  branches  growing  "^Jnor^^. 
wp9n  the  great  trees,  but  Bab.  contra,  and  took  exception  between  cept  all 
exceptis  &  refervatis ;  but  Marten  (aid,  that  it  was  all  one,  and  manner  oE 
fo  is  the  cafe  in  anno  14  H.  8,  infra.    Br.  Refervation,  pi.  i.  cites  ^^^^j^^ 

3  **•  ^*  AS*  great  ^juoodu 

The  quef- 
tion  was,  if  a  wood  of  30  acres,  part  of  the  msnor  leafed  palTed  by  thofe  words  fp  as  the  tenant 
fhall  have  the  underwood  of  it  and  the  herbage.     Per  3  juftices  he  (haU.    D.  79.  pi.  48.     HilL 
6  de  7  £.  6.    Anou. 

An  exception  fMi#  of  timber  treett  fa'ving  that  his  wife  may  have  and  take  thefhrewds  and  loppingt. 
9f  them.     In  this  cafe  all  the  loppings  aic  referved,  and  the  grantee  may  cut  down  and  fell  at  her 

Sleafure,  and  fo  the  heir  of  the  grantor  cannot  cut  any  trees.     Cro.  C.  437.  pi.  7.    Hill,  it  Car. 
:.  R.    TregmicU  v.  Reeve. 

Lrjee for  jean,  notwithftanding  the  tree»  are  excepted,  has  liberty  to  take  the  (hrowds  and  topa 
forfSre-Soot ;  but  if  he  cuts  any  trees  it  (ball  be  wafie  as  well  for  the  loppings  as  for  the  body  of  the 
free.    Per  Hobert  Ch.  J^  dc  tot.  Cur.   without  queftioo.    Noy.  29.    Ld.  Rich.  v.  Makepeace. 

6.  A  man  leafed  his  park,  except  woods  and  underwoods '9  and  S.  P.   And 
hems  breed  in  the  ivoods,  and  therefore  the  leffor  (hall  have  them ;  tllfj!?^^ 

'  may  come 

for  by  die  excepting  of  the  woods,  all  which  breed  in  them  is  alfo  and  take  • 
excepted.     Br.  Refervation,  pi.  30.  cites  14  H.  8.  i.  the  fowls 

b#t  the  lefliee  (kail  have  the  foil  and  mines  in  it  and  quarry.  Br.  Exception,  pi.  a.  cites  S.  C— > 
^ndhythe  exception  of  the  thing,  as  mines,  fuarry,  dec.  it  is  implied  in  the  law  that  he  may  enter^  and 
€Ui  oar  dig;   for  he  cannot  otherwife  come  at  the  thing  excepted.    Ibid.  Br.  Tiefpaii, 

pi.  167.  Cites  S.  C« 

7.  So  of  the  fruit  of  the  wood,  as  acorns,  crabs,  &c.  and  the  nefts  f  133  1 
in  them.     Br.  Refervation,  pi.  30.  cites  14  H.  8.  i.  '   But  the  /r- 

nant/bull 
fimvetmUi,  mid  fATiridges^  dtc.  vikcb  do  wteme  fy  reajm  cf  the  mfOpd^    Sri  Exteption,  pi.  t. 
fliM  S.C. 

8.  But 


8.p.Br.Ex«     t;  Atf  4if^f0itei  are  tiot  caconled  by  thb  tdrtt  w6odi 
^!^s.a  u»krwood8.    Per  Bnidnel.    Br.  RdSsrv^Ction^  pL  30.  cites 

S.F.  Br.Ex-      <^  .^ilu/  by  btm  by  xdkmSaaa  rf  fmtd  4md  weary  ibe  lefibr  ftdl 

rS!?s.c!  *^^  ^^  >^  OfidfiUfi  ia  it.    Br.  Rjefervatbo,  pi.  30.  cites  V^. 

'  H.  8.  I.  • 

^.ili^by      10.  And  by  this  relienration  of  die  wamn  he  fliiAl  have  the 
^^^^^  beafts  aDd  fowl  of  the  warren*    Br.  RefervatfoOy  pU  30.  citfts 

tnfitUy        14  H.  8,  I. 
tmtetprA 

tAtm;  for  tbe-law  ghret  him  i  metD  to  cone  at  tbe  thiag  esccptod}  at  caeepCio^of  t  ftapi^  Vo 
AaU  hove  iiree  egreb  and  rcgrefa  to  it.    Br.  Ekceptiooi  pi.  t.  cttea  &  C. 

iHierriaa  n,  A.  Uajid}ns  mofiffr  rf  D.  fir  jiorsj  riferving  fbi  umtil  m^ 
imw^rffi  '^^^'^^^•'  Shelley  diought  that  by  this  refervation  the  (oil  and* 
Mmiam  J!  land  where  the  wood  grew,  were  not  referVed ;  but  he  agreed,  that 
«r^i0«;  for  if  A.  had  Made  a  ^^w^ofhis  wood^  tfii^?»ailp/fo#ry)  the  lb^ 
^v^Tbit  ^^  ^^^  gi^9  i^^^  pafTed.  Bat  when  it  is  not  nfirved  %r  the 
wood,  the  Mfftf  rf  acresy  it  feens  that  the  leilee  ttaH  have  Ae  profit  of  the 
foil  tbercby  herbage^  but  that  it  was  good  to  be  advifed  upon  this  cadfe  tUI 
whwJa*^  another  term.    D.  19.  pi.  no,  lU.    Trin.  a8  H.  S.   Anon. 


Bun  liMjt*  m  flMBwr  fxetfi  tie  tvM^i  the  foil  U  sot  excepted  per  BnidAel.    Br.  DifleifiD,  pi.  tf. 
aiitn  14  H.  a.  B. 

IJU  Leafe  of  a  nanoi^  frtviji  thai  the  leafi  fbaU  wf  nsUni  U 
GrtiH'mcri.  Green^acre  does  not  pais,  but  b  excepted  by  tfaofe 
words.  And.  305.  pi.  314.  Mich.  36  &  37  Elas,  in  Tbrpg- 
morton's  cafe. 

13.  A  leafe  is  made  of  lands,  excepting  tinAer^wMds  and  mmkr^ 
W9$ds ;  it  was  queftioned  whedier  trees  growing  jl^^r^  in  hedge* 
TOWS  and  paftures,  did  pafs;  and  difference  was  taken  between 
timber  wood  being  ^m  word,  and  timber  woods  being  feveral 
vmrdSj  (though  it  be  arbor  dum  crefcit^  lignum  dum  crelcere 
nefcit)  yet  in  common  fpeech  that  is  laid  timber,  ^ich  is  fit  to 
make  timber.  Then  it  was  moved  who  fliould  have  the  lops  and 
fruit  of  them,  and  the  foil  after  the  cutting  of  them  down,  and  alfo 
tbe  foil  after  the  underwoods ;  and  as  to  that  a  difference  was 
taken,  triiere  the  words  are  generally,  aU  woodsy  and  where  Aejf 
are,  bit  woods  growing.  Godb.  99.  pL  1x3.  Mich.  28.  2^ 
£1.  C  B.  Anon, 
•w.  to.  i4«  A.  leafed  to  B.  a  reAory  for  years,  excepting  tbi  nutfdm^ 
ttfe^'cac.  *^  ^  *^  reftory,  fimng  te  the  Ujie  the  chamber  in  queff bn  i 


cordingi'y.  here  is  an  exception  oat  of  em  exeeptiony  which  is  eood  enough,  and 
^— D.a64.  (hall  make  it  pafs  by  force  of  the  l^e  1  for  mis  exception,  or 
4«n.'  £!'  ^vii^S  ^e  ^^^S  excepted,  is  as  if  it  had  never  been  let )  fi>  a 
cited  *ac-'  fitvin^  out  of  a  ttving  makes  it  as  if  it  had  never  been  excepted,  aacl 
fordingiy.    then  It  pajfod  by  force  of  the  leafe  at  firft*    Cro,  £•  372.  pi.  19. 

Hill.  37  Eliz.  6.  lU    Leis[h  v.  Shaw. 
Comb.t77.      '5*  -^^  ^y  indenture  demtfid  to  the  defendant  a  ntejfkage  or  ienei* 
flla^the      '^^^  ^^^  Ugbeare  in  Twiftocfc,  together  witk  eSl  out-hoofeS 
B(^  hottfe    ^^^^  ^(^  buUdin^  except  one  boufe  calied  tbe  new  boiUiy  fbeiH 
^M  abib-    ule  only  of  the  phuntiff^s  &thar>  and  die  plaintiff  himielfi  and  for 

lutely  ex-  tbcit 


MinKIni '  list 

tieiir  wees  uA  ftmilies  to  livejii,  if  jdier  pkde»  taft  aat  to  be  let  ^^^^^r^ 
to  my  odier  jwrfon  wfaatfoever^  and  at  all  timea  wben  tlmr  ihouU  $tc!i^J3t 
not  hve  ^ere,  to  be  ufed  hj  die  defendant^  to  hive  and  torhold  tbe  chtt' de- 
mnrnUEn  before  demifed,  (excqx  ras  before  rexsepttd)  to  the  de*  feadwuy 
Kodant  for  7  ^ears,  &c.    Per  Cur.  the  new  houfo  b  excepted,  aod  ^wuTT^ 
At  defendant  is  tenant  at  wilL  Canh.  20%t  ao3«  nil.  3  W.ii  Mf  cbe  new 
B.  IL   Cwflip  V.  Rundle.  ^^  *** 

^  praialyai* 

jmtfimd,  ■  Show.  310.  S.  C.  tod  held  that  the  new  liottfii^ivai  mau^tmUt  nm  4  Mod.  ••  a.  C* 
Ikys,  the  Court  nuking  fome  doobt  upon  the  idarfiunenCt  whether  this  was  a  tenancy  at  *wiU  kf 
the  (ubfcqoeitt  worda?  one  of  the  iomcet  being  of  opinioni  that  the  defendant  could  not  ho  ttMM 
wi.  will,  bccaafe  the  plaintiff  maft  nave  been  noofuiced  if  hie  had  not  proved  a  demife  for  f  ycan| 
therefore  time  was  taken  to  conGder  of  it{  and  afterwarda  inHillary  Term  4  WiU.  jBd|aml««Na 
given  that  the  defendant«wa<  tenant  at  will,  and  no  morei  that  thia  oould  not  be  a  leafe  Hr  7  ymm^ 
bccaufe  it  «raa  at  the  pleafure  of  the  leflbr  when  and  how  long  the  defendant  Ihoold  en|oy  Itj  and 
therefore  it  waa  held,  that  the  new  hoofe  waa  abfolotely  cxc^Ctd  out  of  the  demifc^  and  it  wm- 
hch  an  cstception  which  wai  not  qualified  by  th*  fwhlayintt  w«r4f  haog  folly  «cc^pt*d  before. 

(W)    Exception.    In  what  Caies  Thmgs  excMtd  i 
Lcaf€s,  &.C.  ihall  fii^s  iy  Grant,  &c.  ^  the  Fee, 


(Q>t» 


I*-  • '. 


'1.  QIR  Simon  Bennet  devifti  att  ibi  eopfias  and  vrnd-frnfuA^ 

O  snd  all  andjingular  tie  fnmiffisy  and  all  vmds  ami  unditm 

wmdt  (iMupt  thuber  trees)  to  kts  mjfi  fir  lifi^  mid  afUr  her  4cadl 

liwiud  the  fanu^  witb  ibi  timber  trees^  to  trufiees^  that  thrffir  M 


years  fimdd  faj  tbe  frofits  ef  tbe  fremffd  to  Ske  plai$tiij^  and  thejr 
\w  tbejame  in  building  tbe  cellege^  and  efter  United  the  re^ 
fee^J 


and  fie^Jb^le  of  tbe  fremijes  to  tbe  ftaimtiff  ami  tbeir  fiU^ 
^  \rs  fir  over  (tbe  f aid  woodsj  underwoodsy  and  timber^trees  ex* 
^eftedj  Now  the  queftion  is,  as  the  exception  is  made  of  tbe 
wwds,  underwoods,  and  timber-trees,  whether  the  foil  is  not  ex- 
cepted alfo  from  die  plaintiff?  This  Court  is  clear  of  ofMniony 
dat  the  intent  of  Sir  Simon  was,  that  the  ^ole,  as  well  tbe  fill  9B 
the  Gyd  woodSy  ttndervnodsj  and  timber  treos^  do  pa6  bv  the  bid 
win.  Chan«  Rep.  134,  135.  15  Car.  i.  Magdalen  College  in 
Oxfy[d  r.  Crook. 


^X)    Exception.    Reiervation.   In  what  Caics  E»^ 
ceptitm  or  Refervation  amounts  to  a  Gr^mt. 

Y*  WETIhtUE  eftbartersy  bywbieb  tbe  fitiher  of  ike  flatntij^ 
U  md  7.  i/.  beingfei/edofi  acres  of  land  of  D,  infee^  Ue^ 
f  W.  JbLfir  Ufoy  tbe  remainder  to  tbe  fatber  ef  tbe  ^infiffby  tbe 
deed  in  domand^  emd  tbat  Wn  M.  is  dead^  and  jo  tbe  deed  belongs  t$ 
tko  fkimtiffas  beiri  for  his  fiither  is  dead ;  and  per  Cur.  the  writ 
Sea  welL  And  fo  fee^  that  it  m  admitted  that  the  refervation  of 
die  entire  remainder  to  the  one,  is  good  to  him,  where  two  were 
ieifed  in  fee  s  ^uod  msrtan  /  For  the  fee  was  never  ostt  rftbe  otber^ 
Bat  ID  refinrvation  of  rent  by  two  upon  their  Icafo,  referring  the 
ivsDt  to  the  one,  this  oiay'be  good ;  but  contra  of  the  fee-fimpe  of 
Aelwdf  Qs9U$i  biU9ivbt^tbatbytbis  GvpyfirBfehyAt 
^  *  one 


134  IKedmtiatfom 

w  •  •  •  t 

j~  one  the  remainder  to  his  cbmpanion,  diat  it  is  a  good  gift  of  the 

moiety  of  his  fee-fimple  to  his  companion.    Br.  Refervation,  pi.  1 8. 
cites  ^8  H.  6.  24. 

2.  It  was  refolved  upon  evidence,  in  an  adion  upon  die  5  H.  6. 
»  of  forcible  enfnr,  that  if  A.  had  made  a  Uafe  for  years  of  Bl,  Acre^ 
and  anothor  ofJFb.  Acrty  and  he  devifes  all  pis  goods^  pUrte^  jswels 
(except  the  feafe  of  Bl.  Acre)  to  J.  S.  that  the  leafe  of  Wh.  Acre 
pafled  by  fuch  a  devife,  becaufe  the  intent  appears  by  the  eii* 
ception.    Noy.  1x2.    Fitzwilliams  v.  Fitzwilliams. 

[  135  ]  (Y)    Exception  good. 


I.  TF  a  man  Uafe  bis  boufesy  excepting  bis  new  bwfe  during  the 
X  termy  his  exception  is  good,  but  if  he  except  it  during  his 

«•/•        •-    •  •  1  Tj  rjr     1^  /"^L.       T  .A    %M     J  ^  tl'tl       ^    TXT      €t      %.Jt 


CV  if  t  mtn 
h£vut£  a 

t7fnj^'  life,  it  is  void.    Per  Holt  Ch.^J.    12  Mod.  15.    Hill.  3  W.  iTM. 
Cudlip  V.  Randall. 


ctnain 


grants  his  hottfei,  excepting  one  of  xhcm  for  life,  the  exception  is  void ;  for  hit  wordi  (during  life) 
qaalify  the  exception,  and  Ihew  his  intent,  that  the  one  houfe  (hall  not  be  excepted  during  the  whole 
UriD|  and  fo  it  void,  which  difference  appears  in  Dyer  264.  b«    it  Mod.  f  ^ ,  Cudlip  v.  RtndaU. 


2«  Where  the  exception  does  not  difeat  the  grants  nor  is 
trarj  to  itj  it  muft  fiand.     12  Mod.  15.  in  cafe  of  Cudlip  v. 
Randal,  cites  D.  264.  b.  and  Hob.  70. 

3.  An  exception  out  of  an  exception^  puts  the  matter  at  large. 
12  Mod.  15.  in  cafe  of  Cudlip  v.  KandalL 


(Z)     Exception.     Good.     In  refpeSl  of  the  Place 
where  it  is  mentioned  in  the  Deed. 

Lttt.Rep.  ^»  'T7^CEPTI0  femper  ultimo ponenda  ejt^  is  a  rule.  9  Rep. 
63.  r^  53.  a.  in  Hickmot's  cafe. 

Jo.  37^.  2.  In  a  covenant  to  ftand  feifed  in  fee  was  an  exception  ^timber- 

r'*?*"s*c  ^^^^^  iaving  that  the  covenantor's  wife  (hould  have  the  (hrouds, 
•ccord- '  *  which  was  placed  after  the  habendum.  It  was  obje6(ed^  that  the 
iogiy.  exception  of  the  trees  after  the  limitation  of  the  ufe,  was  void ;  for 

as  an  exception  after  the  eftate  limtedy  is  void ;  fo  after  an  ufe 
fettUdy  an  exception  cannot  be  of  the  trees :  fed  non  allocatur  ; 

for  an  exception  mav  well  be  to  (hew  his  intent,  that  they  ihoul4 

not  be  annexed  to  tne  eftate  for  life.     Cro.  C.  437.  pi.  7.    Hilli 

11  Car.  B.  R.    Tregmiel.&  Ux.  v.  Reeve. 

* 

(A.,  a)    Refeivation.    Good.    In  re^eS  of  the  Tihtg 

referved. 

Br.  Fine,  I*  A  ^I^^  wtf J  kvied  rendering  20'  quarters  of  barley  for  rent^ 
pL  64.  cites      X\    with  claufe  of  dijlrefsy  and  admitted  to  be  a  good  rent  and 

•4  £-3*  64.  ^  gogj  refcrvation.   Br.  Rcfcrvarion,  pi.  12.  cites  24  £•  3.  36. 

2.  If 


^.  If  die  kitig  has  a  C9r$df  of  s  priory,  hy  nafon  that  bt  is  prior 
rf  tbeprioryy  and  he  grants  the  patronagey  without  mentioning  the 
corod/y  vet  the  corody  (hall  pafs,  and  if  he  upon  the  grant  refirves 
tit  €oriiyy  yet  this  reftrvation  is  void ;  for  none  can  fever  it  from 
the  {katronaffe;  quod  nota;  and  therefore  it  feems  to  be  incident 
Co  it. '  Br.  Refervation^  pi.  31.  cites  26  Aflf.  53. 

3.  One  may  referve  by  way  of  rent  decimam  garbam,  or  quintam 
gstrbam,  or  mtdiitatem  granorum*  Arg.  Mo.  485.  pi.  685.  in  cafe 
ofPigat  V.  Heron,  cites  44  £.  3.  fo.  •  •  • 

4*  The  rent  may  as  well  be  in  delivery  of  btnsj  capons^  rojisy  f  136  1 
Jpursy  bowsyjbaftsy  iorfesj  bawks^  p^^j  cummin^  wheat,  or  otner 
profit  that  lies  in  render,  office,  attendance,  and  fuch  like,  as  in 
p^rment  of  money;  but  a  man  upon  his  feofFment  or  conveyance 
can  not  referve  to  him  parcel  of  the  annual  profits  themfelves,  as  to 
referve  the  vefture  or  herbage  of  the  land,  or  the  like  $  for  that 
fhould  be  repugnant  lo  the  grant,  non  debet  enim  efTe  refervatio  •  " 

de  proficuis  ipus,  quia  ea  conceduntur,  fed  de  redditu  novo  extra 
proficua.    Co.  Litt.  142.  a. 

5.  Refervadon  of  a  horfe  or  ox  is  a  good  reiervation  of  rent*  .  i  .< 

Mo,  59.  pi.  167.    Trin.  0  Eli^    Anon.  -  - 

«  • 

(B.  a)    Good.    In  refpeft  of  the  Rent  referved.     * 

Ancient  Rent. 

I.  TF  tf  new  boufe  is  ere£bd  on  the  premifles,  and  lio  new  rent  is 

J.  referved  upon  it,  becaufe  of  the  new  houfe,  but  only  the 
former  rent,  yet  the  rent  is  well  enough  referved.  Le.  148. 
pl«  20C.    Trin.  31  £liz.  B.  R.     Read  v.  Nafh.  \ 

%•  rower  to  make  leafes   rendering  antiqum  redditum  s    be  *  Lord 
makes  Icafe  of  more  land  by  one  acre  than  was  before  demifed,  and  JJ? ""*]2''!* 
he  referves  more  rent,  and  the  furplufage  of  the  rent  was  n>ore  than  197.pi.a48.  \ 
the  furplufage  of  the  land  was  worthy  yet  the  leafe  was  adjudged  Mich.  17  ac 
v<nd;  becaufe  the  authority  was  not  perfued.    Arg.  in  Ld.  Buck-  JfR^"*"^ 
hurst's  CASE.    Mo.  494.  cites  Shephard'v.  BlaBiall.  4««ep.3.  . 

3.  If  there  are  two  coparceners,  lone  may  demife  her  moiety 
rendering  the  moiety  of  the  accuftomable  rent.  5  Rep.  6.  in 
Ld.  Mountjoy's  qafe. 

4*  Rent  referved  quarterly  is  now  referved  half  yearly,  the  leafe  5  ^^p»s-  b. . 
is  void;  if  filver  inftead  of  gold;  per  Ld.  Keeper  and  Trevor  [jh  Rep*^ 
Ch*  J.    2  Vern.  R.  544.  in  cafe  of  Or  by  v.  Mohun,  cites  138.  s.C. 
Mountjoy's  cafe.  c"ed  per 

I/O  w  per  C 
Adjndged  a  good  refcrvation  in  cafe  of  a  leafe  by  dean  and  chapter ;  for  it  U  for  the  fucceflozi, 
bcncfiu    Ore.  J.  76.    Bough  v.  Haynes, 

5.  If  two  farms,  formerly  let  at  lo/.  rent  each,  are  demifed  both  1  Rep*  ^39- 
st  20A  per  ann.  itis  not  good ;  per  Ld.  Keeper  and  Trevor  Ch.  J.  T't.^^Lj.  ^ 
2  Vcm.  R.  544.  in  cafe  of  Orby  v.  Mohun,  cites  Ld.  Mount-  Moimtjoy'a 
joy's  cafe.  *^*^1'"T-, 

*   ^  S.C.  cited 

8  Modi  S50.  ia  cafe  of  Baggot  v.  Oughton.  Mo.  494.  cites  Ld.  MouNTjoy'a  €ass,  hf 

llieaamc pf  Sbspbord  y.  BiaihalK        ■■■»  Mo.  197.    Ld.  Moootjoy'a  cafe.  ■■'      'Sid.  toi.— — 

Cr«. 


f  * 


•Cro.j.7&      ^  In  a*  near  Icife  m-hmi  vms  refirveJy.m  \m;  in  aformnr 
{^^m;f!  1«^ )  jwtgood;    Mo.  7S9-citetic  aifiidgcd Aifeh.  43  filia;  B.  IL 
tinml  in     *  Baugb  V.  Heynes. 

tlKfinne 

year  of  Pkfch.  41  Elu*  iKoagl^'  pberd  tbcrt  at  Trio.  9  Jk«  B.  ft.        ■  6  Rep.  37.  S.  G.  accord- 

liifly,  by  the  oaaaeof  tb€<4Mo  and  dttpRf  of  Worccfter*!  cafe. 


For  It  was  not  a  tlfiog  annual, 
depcadng  OB  the  nau  ■■        Noy/iio.  &  P.  ia  caia  of  BMt&aa  v.  Bkowii  1  bcnufe  it  ir 
mmf\$€»iatL 

Nov*  uo.       %  Land'wit  alwiyt  imifed  hy  copy  rf  Court  rM  at  ios«  rent^^ 
^^*  andnow itpmOidhyltafi^thifamiriMt^  thisfliall  beiaid  the  an-» 

cient  accuftomed  reoL    Mow  759*  pl«  1050.    Pafcb.  3  Jac.  C.  B.. 

Banks  v*  Brown. 

L'37  1      ^*  Demelhef  of  a  manor  were  ufiially  then  demifed,  bat  thei 
^io8i     €§pjh9li  OMd/irfficii  not;  and  nolwithftandiog  this  a  leaTe  was 


M^pT-Mi-  miie  of  all  together)  refenrii^  die  accuftomed  rent^,  and  adju^;ed 
^^Jjj^  *  void.    CitedLev.  74. 1^  Croke  J.  as  the  cafe  of  TanfieM  v.  Foac 

4»  A.    S.  ?•  adjodfcd  in  Ifooatioy't  calc.— —  5  -Rcp«  3.  b«  S.  C. 

a  Jo.  1 10.  o.  A«  devifee  of  five  acres  for  years,  has  ^awir  t§  grant  tiMJit^ 
Ctf?a jLr.  ^^^^^^  ^  ancient  rent  \  A.  lets  die  five-  acres  intgr  atia^  and 
•.c/bya*'  referves  the  ancient  rent  upon  the  whole ;  but  it  was  bid^  r/- 
ihMtth^Jirvhig  proimU  die  rent  of  6s.  a  jear,  and  avers  the  ancient  rent  to 
^^^  be  6s.  a  year.  Per  Cun  it  might  be  intended,  that  the  inter  alia 
aaeicntrcnt  might  coTOprabend  nodiing  but  fucb  things  out  of  which  a  rent 
«^aMic  rfr.  could  bo  relervod,  and  then  the  rent  referved  was  referved  only  for 
eanfe'dw  ^  ^^^  acres  t  however  the  proinde  might  be  referred  reafonably 
icK  refers-  to  the  five  acres  oidy,  and  not  to  the  inter  aKa;  and  that  a  diftinA 
^t  wi^  refervation  of  the  ancient  rent-  might  be  for  the  5  acres ;  and  fo 
ITtoSHli^  judgment  was  given  for  the  plaintiff.  Vent.  338.  Pifch.  31 
MdiamiM  Cari  a«  B.  R^  339.    Trin.  31  Car.  2.    How  v.  Whitfield. 

ioK-thcfiiw- 

ncraaia  rtiiBrved  for  the  five  acna.  and  the  (imar  ali^  whicli  wcro  deroifed  wkh  theni«  and  thik 
tKa.QD^W  tbooglR  tbia  a  good  oxccptsont  bot  that  tha  ddoMiaat  perceiving  the  opinion  of  the 
Coortt  aa  to  [another  point  which  waa3  ^^  gnnd  poiali  coorcnced  upon  payment  of  cofts,  that 
^dgnient  Ikould  bo  given  for  the  plaiouff,  aSd  that  (b  at  wat^.  ■  ■■  %  Show.  37.  pL'4$.  S.  C.  bf 
aamc  of  WaiTt  isla  v»  HoWt  ftya»  tbia  cacaptJoa  wt  wiwed. 


^^         la  Leafi?  of  Ijidar WIS hdd  good  without  reicrving  any  rent» 


and  yet  the  power  was  to  rcferve  rent;  cited  per  Hdt  Ch.  J« 

»adeof'""5  Mod.  382.  in  cafe  of  WntraR  r.  Lotbdat,  as  tha  cafe  of  • 
^-«-<^  Walker  V.  Webb.   a7fea8Car.2. 

iliitit  with  ' 

power  to  makeleafaai^  ihm  y*  fnntn  h  f^fi"^  for  every  acre  of  the  premiflns  aleafeis 
aiiade  rendering  51.  per  acre  far  the  landi  and  nocbng  far  the  tithes,  and  held  good,  a  Lev.  150. 
Walker  v.  Waheman.     ■  Veal.  s^f.  S.  <X   .  m       S>  C.  dtcd  Arg.  B  Mod.  a^t.  in  cafii 

ef  Baggot  V*  Onghioo. 

G.  E^  Ilk  The  k/f  rittthifinthttnaAnrfih^  fnuer  is  to  be  deemed^ 

J^  59»    theaiieient  rcnti  per  HMt  Ch»  J.    a  Vcm;  543.  in  die  cafe  of* 
Hiki.O*7V.Ld.Mohun. 


.1 


*  lau  Whegpoiwris  riven  to-naktltatt^  of  hndfc  for  ^t  76in^  MiertiM 
itfenring  die  rents  which  were  thereon  referred  at  the  time  of  ^^ch.  n 
■uking  the  deedy  in  fuch  cafie,  the  lands  denii£d)le  by  that  ^fwrr  the  caie  or' 
mutt  be  hnub  tben  in  btfe^  im  wbich  Ami  rent  was  ratrvei.  BA««or  n 
'S  Mod.  253-    Baggot  v,  Oughton. and  cites  Vaugh.  35.        OwoHto* 


was  re-ar- 


Mcdt  lad  per  tnl.  Car.  the  lemfe  of  the  wmmfim  Utft  mti  dtrndnett  on  wbiek  no  rent  was  re* 
ferred*  WIS  «i»i4  Mfi  «ln«e4  acsordiqgly  ptf  L<L  P«fiMr  C.  HMTaffiraMlia  tte  Hoaiia  of  Lor^ 
aMo4.iSi< 


(C.  a)    Good«    In  rdlpe^l  of  //&^  Manneri  and  wb$ 

Jball  have  the  RtM^ 

f  •  TF  a  man  Uafis  his  lander  jfmtx  iy  parolj  rgfirvh^  nta^  and  ^'j.^ 
X  i^iir  makes  tbertofan  indenture^  witheut  mentiening  any  rent%  ^^^ 
yet  dus  is  a  good  reCbrvation.    Bn  Refervariony  pi*  17*  cites^Mrvi^ 
SI  H.  7.  37.    Per  Fineiuc  Ch.  J*  fsr^^smd 

'  "  rfftrvttm 

rmt,  MM^^ifitr  mtket  Memtmrt  oftJUt  iea/e^  and  thereiit  refirva  rmi  \  this  is  a  tood  lefervatioOf  sa4 
b  ibe  iifertation  good  ia  the  ode  cafe,  snd  the  other,  per  Fineox ;  ^lurrr,  and  alfo,  that  where  tht 
fcalisia  hy  *  piaiaj,aad  aAtr  it  made  by  indentnret  If  thU  hemtia  fiirremden  and  quvre,  if  it  ha 


BQciuliiiikil  dtot  the  Icafe  by  Btiolis  no  other  than  t  comwunicitiofli  wheatbis  is  made  after  bf 
iaddilare  ;  et  aon  bene.    Ibid* 


.  au  ItiahoUeninoiir  booksi  that  if  amanmakesa /i^^SiiMtf^^ 
fet^  rdiprying  a  rent  of  401.  t0  the  feoffor  f$r  term  §f  %is  life^  and 
afifr  his  deceaCb  a  peuad  of  cummin, h  bis  heirs  \  that  this  is  good* 
Co.  Litt.  213,  b. 

3*  A  fisofflnent  was  made  by  A.  to  £•  refgrving  a  rent  H  A4 
and,  bis  beirs^  babemt,  U  B^  and  bis  beirs.  Axljudged  good  enough, 
Aough  placed  before  the  habend'  it  being  by.  indenture^  and  dio» 
law  will  marihal  it  according  to  the  intent.  Cited  Arg.  Cro. 
S«  345*  as  JKlfodged  aa  Elis*  in  tbccgle  of  Hare  v.  Barton* 

4*  U  locd  of.  a  copybeld  manor  grants  a  cof^bold  ;eftate.  in  fe%  ^<^^5^ 
rendersMg. <» ibefaid krd  20s.  and  dmng  fervices  dttiy  the  heir  Audi  f^\ 

St  Che  rcttC    D»  45.   Maig.  pi*  x.  cites  P.  38  Eliz.  B.  R.  nots. p.^ 
b  ^m  Erciiu  ^^J&ir^ 

^  pL46S.S.C« 

ii  act  S.  P.        ■■  Cfo.  E.  505.  pi.  30.  S.  C.  bnt  not  S.  P. 

5«  Abbot  wd  covent  lealed  to  M.  for  xao  veais,  rendering  ^^-If •*^' 
amoally,  daring  the  term,  to  the  find  abbot  and  covent,  or  h&  &  p.^*^ 


fiaccefiNTS,  8L  at  Michadmas  andLady^-day  bj  equal  portions,  &c«  £.88t.Paia 
RefidTed,  that  die  reienradon  in  tbe  aigstn&ive  is  good,  by  leafon  V^^V^* 
of  the.  lidl  woids  (readerii^  annual^  during  die  term)  and  diei^;^;* 
ited»/iibfiH|aen^  ought  to  have  fuch  mtei^retatson  as  not  to  con-  natur.— « 
famd  the  pBccedent,  but  chat  all  may  be  roofiftent  and  anfwer  dle^^»'  '^^ 
iatBodoacf  the  pacties;  and  diat  renderii^  rent  annually  duringi^J^I^ 
Che  Cera  ito  ce^  (and)  his  iiiece(Ibc%.  and  rendering  rent  during  imfie,  re- 
die  term  to  one  (<v)  his  fucceflbrs  are  all  one  1  and  the  words  ^^^l^ 
(and)  aiii<or)  «»  woife of  tTplMHtipni  vis^  to  diiBft  die  leflee  ^/^Ic,^, 

WiKWDLitiseoodia 


13^  Ee(et!Htt(on4 

hlmroriife^  whooi  to  pav  the  rent  to  daring  the  term.    5  Rep,  ttt,  b.  tix  a< 

hu  hri,  "*  P«fc*»-  +3  £"»•  B.  R.    Mallory's  cafe. 

Co.  Liu.  114.  a.— —5  Rep.  iia.  a.  in  If  ALLORY'ccafe,  S.  P.  for  there  want  wordi  preeedcot  M 
(dirc^  tbc  wordt  in  the  dujuodtve. 

6.  Leafe  to  A.  for  40  yean  to  commence  after  the  expiradon 
of  the  term  granted  to  B.  and  wtdir  the  fame  rent  ets  is  referved  in 
the  demlfe  to  B.  (who  in  truth  had  no  demife) ;  the  term  of  40  years 
ihall  commence  immediately,  but  without  any  rent,  becaufe  the 
refervation  of  fuch  rent  as  was  referved  in  the  demife  to  B.  who 
bad  no  demife,  muft  be  no  refervation  of  rent/  Per  Vaughan  Ch.  J* 
Vaugh.  73.  in  the  cafe  of  Row  v.  Huntington. 

7.  Leaie  was  made  to  hold  from  Mich.  166 1.  to  Mich.  i668. 
rendering  rent  half-yearly.  There  was  a  demurrer,  fuppofing  the 
words  (to  Mich.  1688.)  made  it  not  to  be  an  entire  half  year,  the 
day  being  to  be  excluded,  and  that  it  was  fo  held  in  the  cafe  of 
HuMBLB  y.  Fisher,  i  Cro.  702.  But  per  Cur.  'tis  true  in 
pleadings  ufq;  tale  feftum  will  exclude  that  day ;  but  in  cafe  of  a 
refervation  the  conftruftlon  is  to  be  governed  by  the  intent. 
Vent.  292.    Hill.  27  &  28  Car.  2.  B.  R.    Pigot  v.  Bridge. 

iSaIk.46a«  8.  A  leafe  at  will  is  made  of  2  feveral  eftates  \  a  refervation  of 
LS*~*c  the  rent  fecundum  ratam  is  a  void  refervation.  2  Vent.  272. 
Sjc.—    Hill.  2  &  3.  W.  &  M.  C.  B.    Harris  V.  Parker. 

It  it  void 

bccaufe  it  woald  be  a  meant  to  multiply  aaiomt  withua  rmmberf  for  lefibr  might  bring  an  a£Koii 

of  deit  every  JbouTt  no  certain  time  or  day  being  appointed  for  payment.     Garth.  ^^S*     Farhcr  v. 

Harris. Skin.  308.  S.  C.  debated,  and  that  Dolben  J.  thought  the  rcfervaiion  good,  but  Holt 

Ch.  J.  e  contfa. But  thii  was  in  Hil.  Term,  and  Carttt.  235.  when  the  judgment  was  given  waa 

in  Mich.  Term  following. 

*  5  Rep.  5..  b.  That  it  is  not  good.  Ld.  Mountjo/s  cafe.— — *But  Co.  Litt.  44.  b.  is,  that  it  ia 
good. Thisopinion  in  Co.  Litc«  focoiuraiy  to  what  he  reports  in  5  Rep.  5.  b.  in  Ld.  Mount- 
joy's  cafe,  is  fAtd  to  have  been  taken  notice  of  and  cenfured  by  the  Mafter  ot  the  RoUs,  ai  March^ 
1738»  in  the  Cafe  of  Coltoo  v.  Hoikina. 

*L*39] 

Far.  97.  q.  Where  fpecial  days  of  pavment  are  limited  by  the  reddemF  itic 

^*  ^  rent  muft  be  computed  accordmg  to  the  reddend'  and  not  accord*^ 

ing  to  the  habend'y  and  the  computation  of  the  rent  according  to 
the  habend'  is  only  where  the  reddendum  is  general,  via.  yielding 
and  paying  quarterly  fo  much  rent,  i  Salk,  I4i.  Mich,  i  Aniw 
B.  R.    Tomkins  v.  Pincent. 

(D.  a)    Take.   Who  (hall  take  by  the  Refervation, 

ibougb  not  within  the  IVords. 

!•  TF  my  father  leafes  landj  rendering  rentj  and  dies,  I  fhall  have 
X  the  rent ;  for  the  rent  and  reverfion  is  all  one,  and  it  is  parcel' 
rfthe  reverfion  \  and  by  grant  of  the  reverfion  the  rent  (ha]l  pa&»'' 
rer  Pafton  and  Cott.  J.    And  yet  it  does  not  appear  that  the  leflbr 
referved  it  to  him  and  his  heirs,    fin  Refervation^  pL  15*  dtes 
14  H.  6.  26. 
2.  Where  a  tamfe^ed  in  fee  leafes  hnAfer  term  tf  years^  ten* 
«  dering  rent,  and  dots  notfay^  te  him  and  his  heirsy  yet  tbi  biir  JhaU 

bavi 


_j 


hm  the  nni^  by  reaTon  that  the  reverfion  is  defended  to  him,  and 
by  grtiDt  of  the  reverfion  the  rent  (hall  pafs ;  fir  it  is  in  effkSl  pared 
•f  tbi  rtverJUn.  Per  Rede  Ch.  J»  which  Kingfmill  J.  tOok  for  a 
clear  cafe.    Br.  Refervation^  pi.  16.  cite^  21  H.  7.  25. 

3.  Liffii  fir  years  grants  his  eftate^and  referveS  a  certain  rent  Thecxeca*r 
during  the  term  tk  him  and  his  heirs.     No  judgment.     Het.  76.  {,°vg^j,*j*  • 
Hill.  3  Car.  C.  B.    The  executors  of  Tomlin's  cafe.  rem,  md 

may  dif- 
train  for  it,  lad  not  the  heir.    Cro.  £.  644.     Barrel  v.  WilfiMk 

4.  Tenant  in  tail  makes  a  leafe  for  years,  rendering  rent  to  bim^ 
his  heirs  and  ajjigns^  and  dies  without  ijfue^  and  thereby  the  eAate 
tail  defcends  upon  one  that  is  not  heir  at  law  to  the  lefTor,  but  heir 
only  per  formam  doni.  This  is  a  good  leafe,  and  (hall  go  to  the 
heir  fpecial,  and  not  to  the  heir  general.  Hard*  89.  Pafch.  1657. 
in  Sdux.    Cother  v.  Merrick. 


(E.  a)    Who  (hall  have  the  Rent,  in  refpeSl  of  their 

EJIate. 

I*  T)  ENT  referred  to  the  leflbr  and  his  heirs  (hall  go  to  the 
JIV.   lord  by  efcheat,     Arg.   Hard.   89.   cites   Litt.    348.   & 

3  Rep.  23. 

2.  Bargainee  by  deed  inroUed  (hall  have  the  rent  due  after  the  Roll.  Rep^ 

bargain  and  (ale  executed,  and  before  the  inrollment.     Clayt.  29.  i*^j  ^^' 

Cockin  V.  Bofwdl.  Hatton's 

cafe.        a  Roll.  13.   Arg.  cite«  Barker *s  cafe. 


3*  A.  feifed  in  fee  grants  a  leafe  for  life  to  B.- 


-A.  after-  [  140  1 
to  the  life  gBulft.Bi64 


wanb  levies  a  (ine  to  the  ufeofC,  fir  15  years^  and  after 

of  A.  fir  lifij  with  z  power  to  make  leafesfir  21  years^  or  3  lives  in  S.c.bmihit 

P^fffjp^n*     A.  may  grant  a  leafe  during  the  term  for  15  years,  but  SolTppew, 

then  C.  the  grantee  for  15  years  (hall  have  the  rent  for  fo  much 

of  the  term  of  the  21  years.     Cro.  J.  347.    Pafch.  12  Jac.  B.  R. 

Fox  v.  Prickwood. 

4.  Baron  makes  a  leafe  for  years,  rendering  rent  yearly  during  Noy.  06.  ia 
the  Ufi  of  baron  and  feme.    The  baron  dies.    The  feme  has  frank^  SuRRk  °^ 
hank  by  the  cuftom^  (he  (hall  recover  the  rent,  and  have  it  in  frank-  v.  Cona, 
bank.    Palm.  282.  in  the  cafe  of  Sury  v.  Cole.    Arg.  cites  Pafch.  citess.c.— 
4  Jac.  C.  B.    Rot.  112.   Hill  v.  Hill.  5^,J-««1 

ao.    That  the  rent  (hall  go  to  the  wife  who  hai  the  reverfion.  Mo.  876.  pi.  ita^.     Hilla  v. 

Hillt,  fcemc  to  be  S.  C.  but  mcniioni  nothing  of  frankb'ink. Lat.  265.  in  the  cafe  of  Cole  v. 

Snry.    Arg.  citca  S.  C.  fayi,  that  Coke  and  Warburton  held  contra  to  the  other  three,  ^at  it 
llioiild  be  determined. 


I 


(F.  a)    How  much  fliall  be  faid  referved.  S"i**i  p'- 


I.  Tl  ESERVATION  by  tenants  in  common  Jhall  not  make  two  ifiwotc* 
-tv  rents ;  fo  that  if  the  refervation  be  of  2S.  and  a  pound  of  "*^'{^ 

pepper,  or  a  hawk|  or  a  horfc>  there  Littleton  ^d  not  think  that  make  • 
WouXlX^  M  $acbif^rm 


t4«  )SlefeiDatfon« 

Jiring  reDt,  g^ch  of  the  Tenants  in  common  by  their  refervaiion  Jhouli  have  ls»  and 
i^'bui^"  f  ^«««i  (f  t^^r^  or  i  bawks^  or  2  horfes^  &c.  by  reafon  of  their 
to  each  oi  Several  titles  m  common.  Br.  kefervatton^  pi.  44.  cites  Lib. 
them.         Littleton,  cap.  Tenants  in  Common. 

Yelv.  180. 

in  cafe  of  Smith  v.  Kewfan, 

Yelv.  189.        2.  The  father  made  aleafe  of  an  boufe,  &c.  for  7.1  years,  re^ 

i*  Uc.'b« '  fi^^  ^**  y^'^^b  ^^^^  rf  30/.  to  he  paid  at  Lady-day  and  Mi- 
tbe  oiie  chaelmas^  by  equal  portions^  if  he  fo  long  livedo  and  alfo  yielding  and 
feems  lo  be  paying  ifler  his  deixt\  to  his  heirs  and  ajjigns  20  marks  ad  temunos 
from  ihe^'  j^r/ffrf/^w ;  but  did  hot  fay,  by  equal  portions :  the  heir  brought  an 

oihcr. aftioh  of  debt  for  ID  ttkarks  in  arrear,  for  half  a  year's  rent ;  and 

Buifl.  48.  upon  demurrer  to  the  declaration,  it  was  adjudged  againft  him,^ 
fomewhat  1'^*"''^  ^1^^  wofds  ad  terminos  pnediftos,  are  only  the  time  of  pay- 
differently  ment  of  20  marks,  which  are  to  be  paid  a!s  the  30I.  was ;  and 
Aatcd,how-  though  in  the  claufe  referring  the  rent  to  the  heirs,  the  words 
3^*p  ,*  (by  equal  portions)  were  omitted^  the  law  will  fupply  them, 
pearc;  and  crownl^  io8.    Mich.  6.  Jac.    Smith  V.  Newfam. 

judgment 

was  given  accordingly  for  the  defendant,  quod  querent  nil  capiat  per  Billam. 

3.  J.  lets  a  chamber  and  a  clofet  in  it  to  6.  by  parol^  to  hdid  as 
long  as  B.  ibould  pleafe,  paying  yearly  as  much  as  it  Jhould  be 
reajonably  worth.  A.  brought  debt  for  the  rent,  and  averred  that 
fi.  held  from  fuch  a  time  to  fuch.a  time,  and  that  for  that  time  it 
^was  reafonably  worth  fo  much  ;  and  judgment  was  given  for  the 
plaintiff,  aifu     Sty.  397*    Mich.  1653.    Famer  v.  Lawrence. 

[  H^  ]  (G.  a)     How  long  it  (hall  be  faid  to  be  refers'cd. 
sw  (N)  pi.  g^  ^^  Words.    Extent  thereof. 


•w 


HERE  the  reverjion  is  granted  for  term  of  life^  the  re- 
niainder  over  to  another^  and  the  tertenant  furrendirs 
rendering  renty  fuch  refervation  or  render  of  the  rent  Jhall  not  ex^ 
tend  but  only  to  the  nrll:  grantee  for  life  of  the  reverfion,  and  not 
to  him  in  remainder  of  the  reverfton^  who  was  party  to  the  acceptance 
'  of  tbe  fur  render,  Br.  Refervation,  pi.  42.  cites  19  E.  3.  and 
r  itzh.  Surrender,  8. 

2.  If  a  mzn  leafs  hnd  for  life^  the  remainder  over,  rendering 

renty  and  for  default  of  payment  to  re-enter^  it  was  agreed  that  the 

rent  is  rekrved  as  well  upon  the  remainder  as  upon  the  eftate  for 

life ;  and  therefore  it  feems  that  the  like  is  of  the  condition  of 

re-entry.     Br.  Refervation,  pi.  50.  cites  29  Aff.  17. 

S.  P.   If  be      2^  If  a  leafe  for  life  be  made  to  A.    Remainder  over  to  B,  rc- 

jrT''!e»to  '^^^'"g  ^^^^  >  ^^^  ""^"^  extends  to  the  remainder^  as  Well  as  to  the 

tbe^rfmain-  cfta^  for  life.     Br.  Done,  &c.  pi.  7.  cites  50  £.  3.  21. 

dtr  after  the 

death  0f  tbe  tenant  for  life,    ^u  Refervationi  pi.  7.  cicee  50  £.  3.  8a.*«i— —  Br.  Relation,  pL  3s* 

ciitt  s^AiT.  17. 

4.  The 


4,  The  karon  Made  a  le^^e  for  vears  rendering  renf^  during  hit 
iJfe  and  the  life  of  bis  wife.  Adjudged  that  this  is  during  the  life  of 
Che  ftuTtFor  of  them.    Mo.  876.  pi.  1225.    Hills  v.  Hills. ' 

(H.  a)  Determined.  Where  by  the  Words  of  Re- 
lervation  the  Rentjhall  determine^  though  the  Term 
coruifttus^ 

1.  TF  there  is  brd  and  tenant^  and  the  tenant  makei  m  leafe  fir 
X  Ufe^  referving  rent  to  him  and  his  affignsj  and  the  lemur 
afBgns  over  the  reveriion,  and  dies  \  the  affignee  fhall  not  have  a 
rent  after  his  deceafe,  becaufe  the  rent  determined  by  his  death ) 
for  it  was  not  referved  to  him,  his  heirs  and  affigns.  Co» 
Litt.  215.  b. 

2.  If  one  jointenant  makes  a  leafe  rendering  rent,  and  dies,  the  s.  P.  Kt%. 
furvivor  fliall  not  have  the  rent,  yet  the  leafe  is  good.    Arg.  Roll.  ,^'^1;™^^*^ 
£•  442.    Hill.  14  Jac.  B.  R.  in  cafe  of  Smallman  v.  Agburrough.  D.ie?.*.— 

S.  p.  Argrf 
Mo»  139.  pi.  aSi.  in  Sbelly'i  ctfci  cites  b  £lix.  Dycr« 

(I.  a)     Good.    In  refpeft  of  the  Referoor. 

I.  \  N  abbot  granted  a  corody  to  y.  S,  for  life  rendering  certain 
J^  corporal  fervices  per  ann.  and  after  the  grantee  leafed  it 
mgain  to  the  abbot  for  12  years  rendering  rent  \  and  a  good  refer- 
vation,  per  Brian,  Choke  and  Littleton ;  for  it  is  a  good  leafe  to 
the  abbot  by  way  of  retainer, -^  and  therefore  he  (hall  render  the 
rent ;  for  he  has  quid  pro  quo.  Br.  Refervation,  pi.  35.  cites 
20  E.  4.  12.  . 

2.  So  if  a  man  grants  office  ofjleward  to  one  for  term  oflife^  and  [  ^4^  J 
10/.  y^r,  a  robcy  and  meat  and  drink j  and  the  grantee  leafe s  it  to  the 
grantor  for  years  rendering  renty  the  refervation  is  good,  and  the 
flcward  (hall  do  the  fervices  during  the  years.     Br.  Refervation, 

pi.  35.  cites  20  £.  4.  12. 

3.  It  was  doubted  if  cejly  que  ufe  makes  a  Uafe  for  yearSy  orfuch  Br.  Refer- 
likoy  rendering  rentj  if  the  refervation  be  good,  unlefs  the  demife  a*^.' ciicr»' 
^ere  by  deed  indented^  by  reafon  that  he  has  no  reverfion  -,  and  5  h.  7.  5. 
then  he  cannot  referve  rent,  unlefs  by  deed,  wrhich  is  intended  ^^'^  the  re- 
deed  iadenccd,  as  it  (eems;  but  it  was  not  adjudged.    Br.  Re-  vJidVunirfi 
iervatioO)  pi.  45.  cites  8  H.  7.  9.  it  be'by 

deed;  for 
be  hat  BO  mrerftoii,  ■nd  the  feoffor  was  a  flranger  to  the  leafe.     Per  Brian.  Br.  tbid. 

pi.  16.  ckea  ti  H.  7.  25.  That  the  heir  (hail  have  the  rent ;  per  Rede  Ch.  J.  which  Kii)j(fmil  J. 
dewed;  for  thou^  theftatuteof  King  R.  warrants  all  feoffments,  leafe  and  releafe,  and  con- 
CrBttdoo,  )'ct  it  docs  not  warrant  any  refervation  ;  and  if  the  refervation  be  good,  it  (hall  not  go 
to  the  heirs  but  Rede  contra ;  and  becaufe  the  ftatute  warrants  the  leafe,  therefore  it  warrants  all 
<lcpcadciictei  ojpon  it»  as  refeivation,  ice.  and  by  the  ufe  dcfcended  to  the  heir,  he  (hall  have  the 
rcot.  Alt  Brook  fayi,  noUi  thai  no  rcvcidon  of  land  is  ia  cefty  que  ufe »  tbacforc  qucre  if  this 
tcCerTacioa  he  (ooiL 

Ma  4.  The 


14^  l&ifitiettce;^ 

4*  The  king  nleafei  the  firpias  of  bis  tenant^  who  held  tf  htm  t$ 

pale  his  parkj  and  referved  41.  per  ann.  .  And  it  was  faid  diat  it  is 

a  void  refervation ;  for  the  king  bad  nothing  in  the  land  at  the 

time,  &c.     Br.  Refervation,  pi.  49^  cites  10  H.  7.  23. 

•This  cafe       5.  If  lejfee  for  years  ajjigns  all  his  term  to  come  in  his  Icafe  oVtr 

if  in  no       to  another,  he  cannot  referve  a  rent ;  for  if  he  do,  fuch  refervation 

b!lt*^AU*^58   *^  "^^  6°^'  becaufe  the  leflee  hath  no  intereft  in  the  thing,  by 

and  that  is    reafon  of  which  the  rent  referved  (hall  be  paid ;  and  where  there  is 

a  difFcrcnt    po  reverfion,  there  can  be  no  diftrefs.     (Pafch.  24  Car,  !•  B.  R. 

point.         ^^  ^pyji  J  5^8  J    i,^  ^\^Q  ^-afe  of  ♦Leach  and  Daw,  upon  a 

trial  at  the  bar ;  but  it  feems  debt  will  lie  upon  it,  as  on  a  con* 
tra£f^  if  fealed  by  the  alTignee,  and  that  upon  the  flrft  default. 
L«  P.  R.  99. 

For  more,  of  Refervation  in  general  fee  O^rdRt,  HeleaCc,  Reilt» 

and  other  Proper  7'itles. 


j[ae0!)enee« 


—    « 


Lord  Coke 
tells  ut,  « 
Inft.  627. 


(A)     Non-Rejiclence.     Punj/hable  by  Statute.     And 
what  Jh all  be  faid  Noii-  R  efidence* 


I.  21  H.  8.  TT^N  ACTS,  That  every  fpiritual  perfon  prO-^ 
c.  1 3.  S,  26.  JZ^  moted  to  any  dignities^  with  any  parfonage  or 
That  cVr'dU  vicarage^  Jhall  be  perjonally  refident^  and  abiding  in^  at^  and  upon 
naiWoolfcy  hii  dignity  or  benefice^  or  at  one  of  them.  Jnd  in  cafe  fuch  fpiritual 
prote(ftor*of  P^^I^^  ^^'P  ^^^  reftdence  at  one  of  his  dignities  or  benefices^  hut 
non-rcfi  ahjent  himfelf  wilfully  one  month  together^  or  2  months  in  one  year^ 
dents,  and  he  Jhall  forfeit  10/.  the  one  half  to  the  king^  and  the  other  half  to  tbi 
'„o"foo„r  Porty  that  wiUfue. 

attainted,  but  at  the  parliament  holden  in  ti  H.  8   a  law  was  made  againft  non.reiidence,  which 
wai  excellent  for  that  time,  but  now  had  need  of  fome  alterations  and  additions. 

*  Note  pei  Cur.  upon  this  iUtutc  of  non  rcfidence,  a  vicar  in  a  cathedral  church  is  not  any  vicar 
in  fa6l ;  and  therefore  if  he  has  a  benefice,  cure,  or  dignity  elfewbere,  he  ought  to  be  rcfident  tbcre» 
in  pain  contained  in  the  ilatute;  for  he  ought  to  be  refident  upon  one  of  his  beneficesy  and  fuch  a, 
vicar  as  above  is  not  any  fuch,  &c.  Contrary  of  a  vicar  of  a  church  parochial,  but  frehend  it  « 
h€ntfict\  and  therefore  if  he  has  another  ben;.fice,  and  is  refijdent  upon  the  prebend,  this  is  fuflr* 
cient  to  excufc  him  ;  f^r  the  ilauite  is,  that  he  (hall  be  refident  upon  one,  &c.  And  quaere  if  m 
lay  perfon,  ti'ho  it  a  prebend ,  ought  to  be  refidcut;  for  the  Jlatute  fays  y  every  fpiritual  perfon  %  and 

be  IS  no  fptntual  perfon.     Br.  Adiion  fur  le  Statute,  pi.  2.  cites  ay  H.  8.  10. OLSurmifc^ 

pi.  £4.  cites  37  H.8  1.  S.  P.  [but  it  feems  mifprinted  for  ay  H.  8.  10.  pi.  84.]— — ^Infor* 
matioo  upon  theftatute  of  non-rejidence  was  made  againft  an  infant  of  x\  years^  ^uho  had  taken  4* 
heneice  by  licencei  and  was  oot  a  cbaplaiO|  but  bid  ukcn  the  order  ot  St.  fieooef ;  fo  that  be 

might 
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tti^t  be  married  if  he  would.  And  by  3  of  the  jullicei>  becaufe  he  hn  taken  a  benefice  he  ii  » 
fpiritual  perfon,  and  within  rhe  power  of  the  flatute,  which  faya,  that  every  fprritual  perfon  bene-^ 
ficed  (hall  be  refident.     Br.  Surmife,  pi.  24.  cites  27  H.  8.  1. 

la  adion  ji;roaaded  on  this  (latutr,  the  de(tndant  p/taJed  in  Sar,  that  be  was  and  is  a  Uymau^ 
m»d n^  a  clergyman  \  to  which  plea  the  plaintiff  dcmarred.  1  Lutw.  138.  cites  a  MS.  of  War- 
burton  J.  36  H.  8.  Chaptnan  qiti  lam  v.  Grefliam.  And  the  ferjeant  obfervet  that  fuch  pre* 
fcntadon  is  ikh  a  meer  nuHity,  but  th^i  he  is  parfon  de  fa£^o  ;  and  cites  D.  292.  b. 

In  an  information  upon  the  ftatuir,  &c.  the  defendant  pleaded  that  he  w^a  ebofin  goffteller  of^ 
St.  Pan!**  London,  and  wis  refident  there  by  reafon  of  that  dignity ;  it  was  argued,  tlia  this  was 
not  a  dimity,  to  excufe  the  defendant,  and  the  Civilians  divided  fpiritual  funQions  into  tbree  de^ 
grees.  (viz.}  xft,  A  fundion  which  halh  a  jurifdiftion,  as  a  bifhop,  dean,  &c.  adly,  A  fpiritual  ad<* 
sniniftration,  with  a  cure,  &c.  As  a  parfon  of  a  church,  &c.  3dlv,  Such  as  have  neither  cure  nor 
jnrifdidion,  aa  prebendaries^  chaplains,  &c.  and  they  defined  a  dignity  to  be  ftinSto  ecclcfiadtca 
com  junrdid.tone  vel  poteftate  coit)un£ia,  and  fo  exclude  the  two  laft  degrees  from  being  any 
dignity.  And  Popham  and  Clench  (the  other  juHices  being  abfcni]  were  of  ihe  fame  opinion,  that 
it  was  not  a  dignity  within  the  ftatute;  but  they  would  advife;  &  adjornaiur.  And  af:erwards 
the  defendant  compounded.    Cro.   £.    653.    pi.  13.     Pafch.    41    £liz.    B.   R.     Boughton   v. 

Goufley. 3  Nelf.  Abr.  155.  pi.  3.  cites  Cro.  E.  665.     Baoughton  v.GoM£asLaY» 

»od  fays,  it  was  adjudged,  but  the  book  is  as  here. 

The  p^fnt  leafed  tbe  parfonage  boufe  to  one  %f>bo  lived  in  it^  and  kept  bofpitality  tbere,  but  bimfdf 
hmving  taken  a  leafe  of  toe  farm  boufe  of  the  manoi  tu/tbin  tbe  parifb^  be  dwelt  tbere^  and  Icept 
bofpitality^  and  ferved  tbe  cure.    After  dtucrfe  arguraema  at  the  bar,  the  juibccs  wc*r  divided  m 
opinion  whether  this  was  non-refidence;  Popham  and  Gawdy  held  ihaiit  was  not  a  lefidcnce ;  butr 
CJench  and  Fenner  e  contra  &  fie  pender.     Mo.  540.  pi.  71  a.     Mich  3a  &  40  £liz.     Goodale  v, 

Btttler. Cro.  £.  590.  pi.  a8.  S.  C.  and  Gawdy  and  Popham  held,  that  it  was  not  a  refi- 

dencc  according  to  the  ftatute,  which  was  made  for  3  caufcs.  ift.  That  the  cure  Ihould  be  ierved. 
tdly,  That  the  poor  fhould  be  fed.  ^dly,  That  the  parfonage-houfe  (hould  be  upholden  and  maia- 
taiflied,  which  lail  cannot  be,  if  the  incumbent  does  not  inhabit  it.  And  if  the  ftatute  fhouid  be 
otherwife  conftrued,  many  inconvcniencies  would  enfuc;  for  parfons  would  purchafe  other  houfcs 
within  their  parishes,  and  be  always  refident  upon  them,  and  fuffer  their  patfonage-houfcs  to  decay, 
and  fierilitate  their  glebe  land,  and  meliorate  their  own  poflcfliona  in  prejudice  of  their  rucccflbis. 
And  as  Gawdy  faid,  the  ftalute  which  faya,  that  he  (hall  be  refident  upon  the  benefice,  (hall  be 
iTixeMi^  rphere  tbere  can  be  a  refidency\  for  he  cannot  be  refident  apon  the  tithes,  nor  upon  the 
glebe-land,  where  there  is  not  any  houfe;  but  only  his  habitation  is  within  his  paifonagr  boufe. 
Clench  and  Fenner  e  contra  ;  for  they  held,  that  if  he  be  refident  within  his  benefice  (which  ex- 
tends to  the  whole  parilh)  it  is  fufficient ;  but  if  he  be  refident  upon  any  other  houfe  adjoining  to- 
his  parifh,  but  not  within  his  parifh,  although  he  every  Sunday  and  holiday  fervc  the  cure,  yet  it  ia 
not  fufiicient,  aa  it  was  adjudged  htre  in  Brown  anj>  Hudson's  cafe.  33  Eii/..  And  they  laid, 
that  the  intent  of  the  ftatute  for  his  rcfidency  /*,  that  befbould  pafcere  gregem  ei6o,  exemplo  &  verbo  ; 
all  which  he  may  do  when  he  is  refident  in  any  part  of  the  parilh;  and  the  ILatuie  is  tii  ihr  dif- 
jundive,  vix.  in^  at^  or  upon  bis  benefice.  £t  in  disjun6livis  fufiicit  unum  edt:  verum.  And  h  it 
clear,  that  all  the  parilh  is  his  benefice;  fo  he  is  refident  in  his  benefice ;  but  perad venture  he  is  not 
refident  upon  his  benefice*  unlcfa  he  inhabits  within  the  parfonage-hoofe..  (But  note,  the  fiat  me  is 
in  the  copulative,  in,  at,  and  upon  his  benefice.)  The  ftaiuie  alfo  cannot  intend  refidcncy  upon  the 
Biarfonage-hottfe ;  for  there  be  divers  parfonages  which  have  not  any  parfonage  houfe ;  but  it  m<iy 
DC  aliened  by  the  former  parfon  with  the  cunlcnt  of  his  patron  and  ordinary,  or  let  out,  lo  as  lua 
fucccflor  cannot  have  it ;  and  therefore  his  refidency  n>ay  be  in*  any  other  houfe  wiibin  the  parifti. 
Wherefore,  &c.     And  Fenner  faid,  that  the  Lord  Andeifon  was  clear  of  his  opinion,  that  it  is  a 

fufficiem  refidcnce,  if  he  inhabits  within  any  part  of  the  parifh.    £t  adjornaiur. GuldCb.  i6q. 

S.  C.  adjornatur. 6  Rep.  21.  b.  S.  C.  adjudged  that  he  muft  dwell  in  the  parfonage-houle, 

and  not  ia  another  houfe.^thouith  in  the  fame  pariih  ;  for  the  fiatute  intends  not  only  fcrvjng  the 
cure,  but  likewife  maintaining  tbe  boufes  (or  his  fuccciTora,  aa  well  as  for  himfclf,  that  they  alio- 
may  keep  hofpiiaiity  there. 

The  parfon  d^uelt  in  tbe  town,  which  was  his  re/lory,  in  a  boufe  of  bis  own^  and  kept  tbe  par* 

fimageboufe  in  bis  own  bands,  and  fumifbed  with  his  own  goods,  witbout  letting  tbe  boufe  lo  any> 

perfon.     The  queftion  was,  whether  the  parfon  had  hereby  incurred  the  pcnatiy  of  ihf  ftatme 

91  M.  8.  13.    This  cafe  was  compounded  by  tbe  Lord  Coke,  but  he  intended  this  was  no  rcfidence 

within  the  ftatute.     a  Brownl.  54,  55.    Hill.  8  Jac.  1610.  C.  B.    Canning  v.  Dr.  iVewman. 

This  ftatute  is  a  general  law,  and  therefore  need  not  be  pleaded,  nor  any  part  thereof.     Cro.  £• 

601.  pL  II.    Mich.  39  &  40  ZVi7.,  B.  R.  in  cafe  of  Aimiger  v.  Holland. S.  P.     f  j  ^  .  "Xji^ 

Brownl.  ao8.     Mich.  5  Jac.  in  cafe  of  Jennings  v.  Haithwait.  L    44  | 

Watf.  Comp.  Inc.  8vo.  685.  c.  37.  fays,  he  conceives,  that  although  by  the  ftatute  ot  tnc  21  H« 
8.  c.  13.  there  is  no  exprefs  provifion  made  to  excufe  any  perfon  from  being  reiident  upon  an>  of 
Ilia  benefices,  by  having  been  a  chaplain  to  any  perfon,  alter  his  attendance  is  determined,  nor  to 
excufe  other  perfons  enabled  thereby  to  hold  more  than  one  bcnifice  bjidifpenfarion.  yet  he  ihaC 
ii  doly  qualified  and  difpenfcd  with  to  hold  more  than  one  benefice,  if  he  be  duiv  refidrnt  upon 
anyone  of  his  dignities,  or  *  benefices  with  cure,  is  not  punifhable  by  the  (aid  a£k ;  becaufe  this  z€t 
docfa  only  require,  that  he  (hall  be  refident  in,  It,  and  upon  his  dignity,  or  bcncfiiie,  or  at  one  of 
Ibem  tt  tbe  leaft ;  foch  ioterprettt^n  is  to  be  made  of  that  aft  as  (hall  make  the  ra.ne  pia£lic4L)ie, 
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that  is,  thtt  the  liberty  tnd  benefit  given  thereby  to  pcrfoni  qiiffifte<9  by  birth)  <^cgfee,  ot  fervieo^ 
for  holding  more  than  one  benefice,  may  be  enjoyed,  which  is  impoifible,  by  reafon  of  the  fame 
•d,  petfons  having  more  benefices  than  one  be  rcnrained  from  being  abfcnl  from  any  one  of  them 
by  the  fpace  of  \  month  togcrhcr,  or  by  the  fpacc  of  t  months  to  be  accounted  ai  i'cvcial  times  m 
any  one  year.     And  he  fuppofes>  that  if  a  pluralift,  though  duly  refident  upon  one  of  his  benefices, 
be  punifhable  by  this  ad,  for  not  being  rcfidcnt  upon  his  other,  that  a  non  obftahte  h^d  of  the  king 
will  not  fave  him  from  the  penalty  thereof,  becauie  all  licenfesand  difpenfattons  to  be  non-refidcnt, 
eontrary  to  the  faid  a£l,  are  thereby  made  void,  and  of  none  effed,  with  a  provifion,  that  it  (hall  be 
lawful  for  the  king  to  give  licenfes  to  every  of  his  own  chaplains  to  be  nnn-re(ident,  but  no  pro- 
vifion  for  his  licenfing  of  others.    And  it  is  alfo  enadcd  by  ihe  Uat.  oC )  W.  &  M.    Scff.  a.  cap.  a. 
declaring  the  rights  and  libertiea  of  the  fubje£l,  &c.     **  That  no  difpenfation  by  non  obftante  of, 
**  or  to,  any  flatute,  or  any  part  thereof,  (hall  be  allowed,  hut  that  the  fame  (hall  be  held  void  and 
«*  of  none  cffeS,  except  a  difpenfation  be  allowed  of  in  fuch  ftatutc,  and  except  in  fuch  cafes  as 
••  (ball  be  fpecially  provided  for  by  one  or  more  bill  or  bills  to  be  paiTed  during  this  prcfent  fc(rioa 
**  of  parliament;  and  it  is  alfo  declared,  that  the  pretended  power  of  fufpending  laws,  or  the  ex- 
*<  ecution  of  lawa  by  regal  authority,  without  confent  of  parliament  is  illegal.*'     But  the  doctor 
conceives,  that  if  any  perfon,  having  more  than  one  benefice  (efpecially  with  cure}  by  fufiicient  dif- 
penfiition  br  punilhable  (being  refident  noon  one  of  them)  for  not  being  arUo  refident  upon  hisothcr^ 
he  is  only  punifiable  in  tbr  Ecclffiajlica/  Courtj  and  a\  an  offmdir  againfi  the  eech^afiieai  /atv,  and 
not  againit  the  ^torcfaid  tiatuie  oi   ai  H»  8.  and  that  chietly  by  rcalon  of  the  ulual  frovi/o  in  the 
arehhifl>op*s  difpenfatiom  to  bold  s  btneficn  with  cure^  which  he  there  recites.     It  may  be  a  queftioni 
^'hether  bifiops^jor  then  bfing not  refident  upon  their  bifhopricks,  are  punifhable  t*y  the  ftatute  of 
•1  H.  8.  cap.  13.  and  he  conceived  that  they  are  not  fyniJbnbU  thereby^  for  that  the  faid  Itatute , 
enjoins  refidence  to  perfons  promoted  to  any  archdeaconry,  deaory,  or  other  dignity  in  any  cathedral 
church;  which  other  dignity  is  to  beconfirued  to  extend  only  to  dignities  of  like  or  inferior  nature, 
and  not  to  bifhopricks  which  are  of  a  fuperior  nature.    But  though  an  archbifhop  or  bi(hop  be  not , 
tied  to  be  refident  upon  his  biihoprick  by  the  fiatute  of  2i  H.  ^  yrt  they  are  thereto  obliged  by  the 
tcclefiafiic^  lavjs  and  may  be  compelled  to  keep  refidence  by  tecle^ajlical  cenfuret.     And  if  a 
bi(hop  hold  in  eommendam  an  archdeaconry,  deaory,  or  like  interior  dignity,  parionagcor  vicarsgei 
nvith  his  bi(hoprick,  he  is  punifhable  by  the  faid  ilatute,  if  according  to  the  fame  be  be  not  refident 
upon  fuch  dignity,  parfonage,  or  vicarge,  and  that  though  he  be  conitanily  refident  upon  his 
bithoprick,  he  (hall  not  be  excuCcd  thereby. 

[One  would  think  it  might  be  juftiy  wondered  at,  that  in  a  Chriftian  countiy  there  (hould  be 
any  occafion  of  human  laws  to  inforce  refidence  of  clergymen,  who  have  fo  folcmnly  taken  upon 
them  the  charge  and  care  of  the  fouls  of  their  flock,  and  of  which  fo  {\r\6L  an  account  will  one  day 
be  required  or  them.  Non-refidence,  onlefs  in  very  few  particular  cafes,  fecmt  ntrerly  inconfil^ent 
with  their  folemn  engagements,  and  the  duties  required  of  ihtm  by  our  roofi  holy  reunion;  and  it 
nay  be  worth  the  conlideraiion  of  many  perfons,  who  obtain  difpcnfations  upon  principles  of 
liiiereA  and  worldly  advantages,  how  far  they  will  be  allowed  to  jufiify  under  them  at  thai  great 
day  of  account.  The  damnable  and  damned  events  of  this  negle£^.  as  my  Lord  Coke  a  Infi.  6.'6« 
calls  them,  are  more  and  more  obferx able  almoft  every  day,  as  they  contribute  to  the  diradlul 
incrcale  of  infidelity  and  atheifm,  which,  there  is  too  great  realon  to  fear,  will  (if  not  timely  >e« 
pcntcd  oi]  bring  down  fevere  judgments  upon  us  J 

5.  27.  If  any  perfon  obtain  at  Rome  or  elfewhere  any  difpenfation 
io  he  non-re fident  contrary  tv  this  a£f^  ev  fry  fuch  perfon^  putting  in 
ixectttion  any  fuch  difpenfation  for  himfelf  Jhall  incur  the  penalty  of 
20/.  to  he  forfeited  and  recovered  as  abovejaidy  and  fuch  difpenfation 
to  be  void. 

2,  33  H.  8.  cap,  i8.  S.  2.  Ena(!>s,  That  the  chancellor  of  the 
dutchy  of  Lancajier^  and  general  fur vey or s  of  the  iing*s  lands^  the 
ireafurer  of  the  king^s  chamber^  and  the  groom  of  the  JioUy  may 
retain  in  his  houfe^  or  attendant  unto  his  perfon^  one  chaplain^ 
having  one  benefice  with  cure^  which  may  be  non-re  fident^ 

S,  3.  Provided^  That  the  chaplain  fhall  repair  %  times  in  every 
year  to  his  cure,  and  there  tarry  8  days  at  leafl  to  vifit  and  tnjlrkff 
bis  cure  upon  pain  to  forfeit  for  every  time  failing  40/-  the,  $ni 
moiety  to  the  king^  and  the  other  to  fuch  as  will  fue  for  the  fame. 

3«  18  £/rz.  II.  S.  7.  Jfter  complaint  and  fentence  the  ordinary 
within  2  months  of  the  fentence^  upon  requeji  of  one  or  more  church" 
wardens,  fhall  grant  a  fequeftration  thereof  to  om  or  more  inhes^ 
hitant :  and  upon  default  in  the  ordinary  ^ve^y  parijbioner  may  re^ 
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t€im  his  tltbiij  and  thi  cburch^tvardens  may  taii  thi  profits  of  tht 
j^ithfj  tsc.  U  hi  tmployed  to  tht  poor*s  ufi  till  fequiftratton  com-- 
mitted^  and  then  to  accour:t  jto  fuch  fe^uijlrators  who  are  to  employ 
Jtteh  profits  according  to  I'l  Eiiz.  20. 

«4.  In  the  ftatute  i  /?<  W  M.  Sejf.  i.  cap.  27,  which  difaUes 
Popi(b  recuiants  to  prefcn:  to  benefices,  and  gives  the  prefentation 
10  the  univerfities,  dierc  is  a  provifoy  that  if  any  perfon  fo  prefented 
or  nominated  to  any  benefice^  with  cure,  jhatl  he  ahjent  from  the  Jamt 
above  tbefpace  ofbo  days^  that  in  fuch  cafe  the  f aid  benefice  Jhall  be-" 
como  void. 

5.  It  is  a  quaere  if  a  parfon  may  demife  all  his  living,  becaufe  it 
may  amount  to  non-relidence.  Per  Hdt  Ch.  J.  12  Mod.  236. 
Mich,  io  W.  3.  Anon. 

(B)     The  EffeSi  of  Non-RefJence  as  to  Leafcs. 

I.  13  EH%,  cap.  20.  Tj*  N  A  C  T  S,  that  no  leafe  to  be  made  of  any  Thii  wm 

S.  I.  SIj    benefice  or  eccleftajlkal  promotion  with  ^^}^^^^^ 

cure,  or  any  part  thereof  not  impropriated,  Jhall  endure  longer  than  Ya!v9\  for 
%ibiU  the  leffir  Jhall  be  ordinarily  refident,  andferving  the  cure  of  fuch  though  it 
bcnejice  without  abjence  above  fourfcore  days  in  anv  one  year,  but  ^^^^^* 
every  fuch  leafe  immediately  upon  fuch  ahfence,  Jhatl  ceafe,  and  the  tjiofc  w4io 
incumbent  fo  offending  Jhall  lofe  one  year'' s  profit  of  his  benefice,  to  be  hav.ccurcof 
diftributed  by  the  ordinary  among  the  poor  of  the  parifl}.  [cf  %^of '** 

the  muhtplicity  of  parfooagcs  and  vicarages  in  England*  the  judgea  muft  take  notice  of  it  at  • 
general  law,  and  aajudge  {(^according  to  the  faid  ftdtute  And  fo  is  the  ilatuic  of  21  H.  8  tor 
BOD  rcfidcnce.     Brownl.  so8-  Mich.  5  Jac.     Jennings  v.  Hathwatt.  Noy   124  S.  C.  by  the 

Qame  of  Jennings's  cafe,  but  ubfcurely  reported.— Yclv,  106.  S.  C. 

To  bring  a  leafe  wiihtn  this  %Bi  it  muft  be  averred,  that  the  parfon.  wai  abfent  above  80  days  to 

the  fame  year.     Goldfb.  154.  pi.  83.    Jackfnn's  cafe. It  mull  be  alleged,  that  he  was  abfent 

80  days,  9  ultra%  for  he  m«y  be  ablent  8  >  days,  and  come  i^gain  in  the  night  of  the  8oih  day ;  fo 
that  itmuH  beexpre(sly  filegrd.    And  of  that  opinion  was  the  whole  Court.     Cro.  £.  88.  pU  10, 

Hill.  30  Eli/,  fi.  A.     Gofual  v.  Kindermarch. Mo   436.  in  the  cafe  6f  Robins  v.  Gerrar4 

and  Piince. 

A  parfon  made  a  Itafe  Kox  %\  years,  rendering  the  ancient  rent,  which  was  confirmed  by  the 
patron  and  ordinary;  the  hjfef  aJpgneJ  part  of  the  term  to  the  plaintiff,  (he  parfott  died^  his  furceflfiir 
entered  and  made  a  leafe  to  the  dcfrndrfiit,  a^aind  whom  the  Uffre  brought  an  a6lion  of  Jeht  upoQ 
the  i(l  leafe;  the  defendant  pleaded  the  tlatute  13  Elii.  which  maices  ail  leafes  void,  where  the 
inrfon  is  abfent  or  noticfulrnt  for  80  days,  &c.  And  upon  a  demurrer  to  this  plea,  it  was  ad- 
judged that  the  leafe  was  void  ;  for  the  ilatute  provides  againd  dilapidations,  and  for  the  mainte- 
nance of  hofpitaliiy.     Cro,  E.  123.  pi.  ».  Hill.  31  Eliz,  B.  R.     Mott  v.  Hales. Mo.  270. 

pi.  4tt.  S.  C.  buiihe  Court  was  divided;  for  Wray  and  Clench  held  the  Icafe  void,  but  Shute  an4 
Gawdy  contra  ;  but  becaufe  the  Ilatute  was  mificcitcci,  judgment  was  given  againl)  the  defendant* 
— Vent.  «45.  Trin.  25  Car.  2.  B.  R.  in  cafe  of  Baily  v.  Murrin.  Twifdcn  J.  doubted  whe- 
ther it  were  fo  adjudged,  becaufe  my  Lord  Coke  mentions  it  no  where,  fuppoiing  fo  notable  ^ 
point  would  not  have  cfcaprd  his  ob(ervaiion,  efpecially  in  a  cafe  wheicin  he  was  counfcl.  But 
Hale  faid,  it  was  adjudged  by  the  opinion  of  3  judges ;  though  in  Moor  it  is  faid,  the  Court  was 
divided,  but  it  was  a  hard  opinion;  and  that  38  Eliz.  B.  R.  Mo.  *6o6.  the  very  point  was  ad. 

judged  contrary. 1  Lev.  6«.  in  the  cafe  of  Bayly  v.  Munda>\  S.  C.  cited.  ■  *  Quxre  if  it 

Ibouid  not  be  (pL  609.)  the  cafe  of  +  Robins  v.  Gerard  and  Piince. +  Sec  (pi.  2.) 

Note  by  Tanfield  that  by  the  ftaiute  13  Elir.  cap.  20.  of  non-refidency,  that  if  the  parfon  be 
t^feat  80  dayi  in  a  year,  although  it  be  atfeveral  timett  (viz.)  10  days  at  one  lime,  and  ao  d#ys  at 
another  time,  untij  80  days,  &c.  that  is  wiihia  the  Itaiute,  by  which  it  has  been  adjudged.  Noy. 
jj6.    Sidoer  v.  Calver. 

In  cafe  upon  an  agreement  to  pay  money  for  titbet,  the  defendant  confffed  the  agreement,  hut 
pleaded  in  bar  the  iUtutes  1 3  J?//*,  cap,  20.  CSf  1 4  Eii»,  cap,  1 1 .  and  JheMted,  tbat  ibe  parfon  ^a» 
mifitU  from  his'  parfonage  by  the  fpace  of  80  days  in  one  year,  &c.  '1  he  jury  found,  that  he  was 
not  abfent  as  alleged  by  the  defendant ;  for  that  he  dxuelt  in  unotbrr  totvn  adjoining^  and  came  con- 
iamly  to  Jbia  pariih  chufth  even  Sunday,  Wtdntfd^tyy  Friday^  and  Saturday ^  and  there  read  divina 
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ftrvict ;  but  that  lie  liad  a  parfonage  hoaCe  in  bis  parifb  (it  for  bit  habitation*  Adjadccd,  (hit>thf| 
was  oof  fuch  »o  abfencc  by  the  fpacc  of  40  days  in  one  year,  as  to  avoid  the  lea(c  within  the  faid 
OaiuL:>.     BuIA.  Ill,  112.  Paich.  9  Jac.  B.  R.     Shepherd  v.  Twoulfie.  ■         The  time  of 

abfcnce  winch  the  (katute  requires  to  avoid  Icafes  is  80  days  and  more,  which  ought  to  be  one  c^X' 
tinued  abjenct  foi  80  days  altogether,  and  at  one  time.     Arg.  G.  Equ.  Rep.  228.  cites  Bulft.  11 1. 

Shcpheid  V.  Townlic. But  ibia  cafe  was  denied  to  be  law.     P.  ]S  Geo.  G<  £qo.  R.  229.  io 

the  cafe  of  Quilter  v.  Muflendine. 

All  the  juft'ces  weie  of  opinion,  that  death  will  not  make  fuch  a  non-re(idence  as  will  eevoldit 
leafe.    Vent.  145.  Trin.  25  Car.  2.  B.  R.  in  the  cafe  of  Bayly  v.  Mufin.  t  Lev.  6a.  S.  P. 

•ccoidingly  in  5.  C. 

r  146  ]       2.  If  an  incumbent  be  inhibited  by  the  ordinary  from  (erving 

the  cure,  and  be  ejeSied  out  cf  the  parjonage^houfe  by  the  defendant, 

fo  that  the  abfence  from  the  cure  and  refidence  be  involuntary ;  a 

leafe  made  by  him  was  agreed  not  to  become  thereby  void.     Mo. 

448.  pi.  609.  Hill.  38  Eliz.     Robins  v.  Gerard  and  Prince. 

The  repor-        3.  When  a  parfon  leafes  to  his  curate^  who  leafes  over^  the  ftatute 

ter  adds  a     Joes  not  make  the  leafe  void  by  the  abfence  of  the  parfon,  but  by 

SiaTiTfeems  ^^^  abfcncc  of  the  curate  for  40  days.     Le.  lOO.  pi.  129.  Pafch. 

that  by  the  30  £liz.  B.  R.     Saint  Johh  v.  Petit. 

ftatute  14 

Eliz.  the  curate  cannot  leafe,  &c.    Ibid. 

^'  ^w  ^*^^  ^*  ^  parfon  made  a  leafe  for  years,  in  which  were  diverfe  covc- 
Cio.  E?^*  nants,  and  after  he  became  non-refident,  by  which  the  indenture 
a45«  pi.  «.  became  void^  yet  he  may  maintain  an  aSiion  of  covenant  for  a  cove- 
as  By  low's    nant  broken  before  his  non-refidcncy.     Arg.  cited  and  admitted 

per  Wray,  Cro.  E.  78.  to  have  been  adjudged  in  26  Eliz.  in  the 

cafe  of  Walls  v.  Cox. 


(C)     Indulged.     In  what  Cafes. 

iTnft.  614.  I.  9  £.  2.  8.  T7NACTS,  t!t\2it  fuch  clerks  as  attend  in  the 
h!!;;,!^/.. t  ,  ,  ,.  .  JtLr  kins^s  fervice,  if  any  offend,  Jhall  be  corre^ed 
writ,  c-jicd  by  the  ordinaries^  as  others  be  :  howbeit,  fo  long  as  they  be  employed 
de  non  i  eii-  about  the  Exchequer^  they  Jhall  not  be  bound  to  keep  refidence  in  their 
dregl'and  ^*«''^^^^-  To  this  was  added  by  the  *  king's  counfel,  ^the  king 
which  he  and  his  ancejlors,  time  out  of  mind^  have  ufedy  that  clerks  who  are 
^Y'^  '«-  employed  in  his  fervice,  during  the  time  they  are  fo  in  his  Jervice,  fhaU 
in  the  ma"r-  ^^^  ^'  compelled  to  keep  refidence  in  their  benefices  j  and  fuch  things  as 
gin  cites  are  found  neceffaryfor  the  king  and  commonwealth  ought  not  to  befaid 
Regift.  58.  prejudicial  to  the  church, 

D.  And.  F. 

K.  B.  44.  (G.) *Thc  king's  counfel  is  here  taken  for  comrnune concilium  regnt,  aiit  is  termed 

in  orij;ii)al  wiits,  and  other  legal  records,  and  fo  it  is  taken  in  other  a6ts  of  parliament  and  in  the 
preamble  of  this  aft  alfo,  where  it  is  faid,  ac  nuper  in  parliamcnto  noilio  apud  Lincoln,  &c.  coram 
concilio  noftio,  3cc.     s  Inll.  624. 

+  This  branch  is  general  (and  not  limited,  as  the  former  is,  to  the  privilege  of  the  Excheqoer) 
but  extepidi  to  any  other  /ervice  of  the  king  for  the  commonwealth^  as  if  he  be  employed  as  an  em» 
bafadur  Into  any  foreign  nation,  or  the  like  fcivice  of  the  king,  which  ia  pro  republica,  for  the 
commonwealth,  which  ever  muft  be  preferred  before  the  private.     2  Inft.  624. 

Reguiaily  perfonal  refidence  is  required  of  ecclcfiallical  pcrfons  upon  the  cures ;  and  to  that  coi» 
by  the  common  law,  if  he  that  has  a  benefice  with  cure  be  chofen  to  %n  office,  as  that  of  bailiff  or 
beadle,  or  the  like  (ecular  office,  he  may  have  the  king's  ti/r/V,  qnod  mm  eh'gatmr  in  efficimm^  &c    % 

And  t  he  intendment  of  the  common  ienv,  /i,  that  a  parfon,  &c  is  refident  upon  his  cure ;  for  in  «l 
•aion  of  debt  brought  agamft  J.  &  reaorem  de  i>.    The  defendant  pleaded,  that  be  WM  demur- 

not» 
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nnU  ts^  coo^rtr&at  al  B.  in  motbcr  ooont>'.  Abd  the  ralf  of  the  book  it,  that  feeing  the  defendant 
denied  not  that  he  waa  rcAor  of  the  church  of  D.  he  (hall  be  deemed  by  law  to  be  deoittrnnt  and 
conveHsac  there  for  the  care  of  (buU ;  and  therefore  the  plea  waa  over-ruled.  2  Inft.  625. — S.  C« 
cired  ti  Rep.  70.  b.  in  Magdalen-CoUege'a  cafe,  at  Mich.  10  H.  6.  8.  Br.  Brief,  pi.  401,  Ji: 
J'ioh.  Brief  a68. 

1.  21  0.8.  13.  S.  28.  It  is  provided  that  this  aSf  of  non'refidenci 
JbaU  net  extoid  to  any  fpiritual  perfon^  as  Jhall  he  in  the  iing^sfervice 
htjondfea^  nor  to  anyjcholar  ahtding  for  Jludy^  without  fraud  or  covin 
at  any  univerJHy  within  this  realm^  or  ivithout^  nor  to  any  chaplain 
•fth€  king  or  queen* s  attending  and  abiding  in  their  houfehold^  nor  to 
any  chaplains  of  the  prince  'or  princcfsy  or  of  the  king's  or  queen* s 
chiidrcnj  brethren  or  fijlers  \  or  of  any  archbijbop  or  bijbop^  or  of 
anyfpiritual  or  temporal  lord^  or  to  a  chaplain  of  any  dutcbeJSj  mar^ 
cbionefsy  countefs^  vifcountefs^  or  baronefs^  or  of  the  hrd'chanceUor^  or 
treafurer  of  £ngland^  of  the  king^s  chamberlain^  orfieward  of  bis  [  I47  J 
houjebold^  the  treafurer  and  comptroller  of  the  houfehold^  or  any  chap* 
lain  of  the  knights  of  the  garter^  or  of  the  ch.  juflice  of  the  King*s 
Bendy  warden  of  the  PortSj  or  of  the  mafier  of  the  Rolls^  nor  any 
chaplain  of  the  king^s  fecretary^  and  dean  of  the  chapel^  or  abnoner^ 
daily  attending  and  dwelling  in  any  of  their  houfeholds^  during  the 
time  that  any  fuch  chaplain  Jhall  abide  and  dwell  without  fraud  or 
covin  in  any  of  the  faid  boufeholds^  nor  to  the  majler  of  the  Rotls^ 
dean  of  the  arches^  chancellor^  or  commiffary  of  any  archbijhop  or 
bijbopy  nor  to  as  many  of  the  12  majler s  ofChanceryy  or  12  advocates 
of  the  arches  as  befpirttual  men^  during  fuch  time  as  they  Jhall  occupy 
their  faid  offices  5  nor  to  any  fuch  fpiritual  perfons  as  Jhall  by  injunc* 
tion  of  the  lord^chancellor^  or  the  king^s  council  be  bound  to  attend  t§ 
anfiver  to  the  law. 

S.  29.  Provided  it  Jhall  be  lawful  for  his  majejly  to  licence  any  of 
his  own  chaplains  to  be  non-reftdent  on  their  benefices. 

3.  28  H.  8.  cap.  13.  S,  2.  EnaSs,  That  all  fpiritual  perfons  t§ 
any  benefice  promoted^  being  above  the  age  of  ^O  years^  (the  chancellor^ 
vice^chancellory  commiffary  of  the  univerjities^  wardens^  deanSy  prO" 
vofisj  and  other  head-riders  ofcollegesy  hallsy  and  other  houfes  corporate 
within  the  univerjitiesy  doctors  of  the  chairy  readers  oj" divinity  in 
the  fcbeols  of  divinity^  excepted)  Jhall  be  refident  upon  one  of  their 
heneficesy  according  to  the  former  a^  7,1  H,  8»  cap,  13.  and  no  bene^ 
ficed  perfons  being  above  the  age  aforefaidy  except  before  exceptedy  fludl 
he  excujed  of  their  non^rejidencey  for  that  they  be  Jiudents  within  the 
Wiiverfiies. 

S*  3.  Such  beneficed  perfonsy  being  under  the  age  of  ^o  yearsy  re^ 

fident  within  the  univerfitieSy  Jhall  not  enjoy  the  privilege  of  non^ 

refieUnccy  unlefs  they  be  prefent  at  the  ordinary  leffuresy  as  well  in 

their  houfes  as  in  their  fcboolsy  and  keep  exercifes  according  to  the 

Jlatutesl 

S,  5.  This  a£i  Jhall  not  extend  to  any  readers  of  any  publick  lec^ 
fure  in  divinityy  law^civily  phyjicky  philofophyy  humanityy  or  of  any 
af  the  liberal  fciencesy  or  common  teachers  of  the  Hebrew  tongue^ 
Chaldeey  or  Greeky  nor  to  any  perjons  above  the  age  of  40  ysars^ 
which  Jhall  rejort  to  the  univerfities  to  proceed  dolors  in  divinity^ 
kw  dvii^  or  Pbyfick^  for  tbf  timi  of  their  proceeding  and  executing 


^47'  3%SwCftC^« 

$f  futh  fermans^  {S/putstians  9r  h^urssj  wbicb  tbif  in  bmnd  by  At- 

JiatuUs  to  do. 
Sj»  if  tbe  4.  If  a  biihpp  will  cite  or  compel  the  king's  chaplains^  or  the 

king'ichap-  ff^^ft^rs  of  thi  Chancery^  which  arc  the  king's  chaplains,  to  make 
tbofen  dean  ^^^^^  peiional  refidencc  upon  their  benefices  wh<!n  they  are  attend- 
•favy  ing  in  the  king^s  fervhe^  they  may  have  a  prohibition  unto  ;he 
'^^^h  f  biUiop,  &c.  and  upon  the  fame  an  alias,  pluries,  a;  d  attachment  j 
Jcereuuirc*  b^t  if  they  bc  not  attending  in  the  king's  fervice,  men  the  ordinnry 
perfonai  at-  may  Compel  them  to  make  perfonal  relidence  upon  their  benefices. 

:r/«fi!  F.N.B.  44(G) 

dencc,  and  ibebi(hop  MriW  cotopel  him  to  take  i.he  deanery,  which  requires  that  perfonal  rcfsdrnee, 
by  fpiritual  ccnfurcs  and  citatiooa,  &c.  then  he  OinU  have  a  prohibition  uiiio  the  b  .Ihop.     F.  N.  B. 

44.  fG) So  if  the  bifhop  will  amerce  the  king*s  ehaflain*^  and  compel  them  10  pay  a  ccriain  fuin 

ot  iponcy  for  ooa-reAdence,  they  fhiH  have  a  prohtbiuoo.    F.  N.  B.  44.  (G). 

fTC,  cited        5.  If  the  patient  hy  advice  of  his  pbyfician  bona  fide  removes  for 

Pf^  ^^^'  better  air  and  for  the  recovery  of  bis  health,  it  is  a  good  excufd 

Trki.  25*  6  I^cp.  21.  b.  in  the  cafe  of  Butler  v.  Goodale  fays  it  was  fo  held 

Car.  2.  B.  in  the  £\'chequer.     Trin.  39  Eliz, 

R.  in  the 

cafe  of  Baily  V.  Mwrin.  S.  P.  held  iccordingly  per  tot.  Cur,  s  Bulft.  18  Mich.  10.  Jac* 

J.  S.  V.  Gunayftone. 

6.  Lawful  imprifonment  without  covin  was  agreed  to  be  a  good 
excufe  of  non-relidence.  6  Rep.  2j.  b.  Pafch.  40  Lliz*  B.  K.  in 
the  cafe  of  Butler  v.  Goodale. 

7.  If  there  be  no  parfonage  boufe  there,  it  was  agreed  to  be  a 
good  excufe;  for  impotentia  excu(at  legem.  6  Rep.  21.  h.  in 
the  cafe  of  Butler  v.  Goodale. 

r  148  1  8.  Fear  of  an  exicution  is  a  good  excufe  for  non-refidence. 
Clayt.  55.  pi.  95.  at  the  affifes  Auguft,  13  Car.  before  Barkley  J. 
Burley's  cafe. 


(D)     Pleadings,  Verdia,  &c. 

9-  373  **  I*  A  ^  pa^fon  for  tool,  before-hand  paid,  by  indenture  cove* 
^ai  Tr?n^'  x\»  nanted  to  fuffer  H.  and  his  affigns  to  enjoy  for  12  years, 
]2  Jac.  c.  ttnd  that  A.  would  ferve  the  cure  himfelf  and  that  he  would  not  do 
B.  in  tbearw  ^ny  a£t  by  which  tbe  benefice  Jhould  he  void  during  the  iaid  12  year9| 
fhTcafcof  *"^  ^^^  ^^^  *•  former  of  part  of  die  tithes,  fliould  pay  to  H. 
NoftTONv.  and  his  affigns  81.  annually  for  7  years,  and  gave  bond  to  H.  to 
&YMS,  Ni-    perform  the  covenants.     Debt  being  brought  lipon  the  obligation, 


cholaa 
was 

nion 


^'f*^'  .^  A.  pleaded  performance  of  the  covenants,  ex  parte  fua  pertmplend, 
».»j  that  iill  20  Eli%.  at  which  time  he  himfelfwas  ah  font  more  than  80  days 
the  cove-     in  the  faid  year,  and  this  he  pleaded  generally,  witheett  mentioning 

wid'oohr  ^^^  ^*  P'^^  ^®  '^'^  ''^"^  ^^  ^"^  ^"'■'"g  ^^  xSm^  ice,  or  faying  einy 
within  the  thing  of  the  ftatute  13  Elis.  cap.  17.  or  14  Eltz*  cap.  1 1.  But  as 
80  dayi,      to  not  affirming  the  payment  of  the  81.  the  Court  held  that  the  ge* 

ought^to  ^^^  P^^  ^'^*  ^^  P^^^^  ^"^  perimplenda  implied  it.  Q^re  if  die 
plead  per-  Covenants  and  obligation  are  merely  void  ab  initio,  or  only  akfter  tbe 
lormance     abfence.  D.  372.  b.  373*  a.  pi.  11.  Mich.  22  &  %%  Eli^.  Anom 

uli  that  ^1  **i  >M         ,^  ^ 

time— — *Wbct)i  the  plaixRiff  GMmed  opon  »Jike  coTcaant  for  enjoymeiiti  tad  that  liw  defendant 

afterwards 
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•fttrwir^fcG^ntti)  nd  tliaC  aooibcr  parfen  was  tiMluQed,  by  veafon  wberevf  the  plaintiff  could 
Boi  have  the  tuHcs,  the  defendant  pleaded  the  ftatutrs  of  13  £liz.  cap.  so.  and  14  £liz.  cap.  ii* 
wbcTCQpon  it  was  dr^orred  ;  it  was  infifVed  that  the  plei  xn  bar  waa  not  goodr  becaule  it  was  mot 
^nMrrtJ  that  ib€  Jgfettdant  bad  teen  Aiftmt  %odaji\  for  that  other  wife  the  covenant  is  not  ina<iB 
void  uy  ibofe  italuies.  And  Doderidd^e  and  Hau«;!tion  J.  held  that  the  Jiatttre  ^14  S/t».  did mai 
imtemd  to  make  ^foid  any  ieafes  tkat  %tfert  void  af  cummofi  iavj  ;  and  iherefore  this  covenant  is  not 
made  void  by  the  tiatuie,  unlefs  he  be  abfem  by  8  *  ci<»)s;  quod  fuiiconceffum  per  Coke;  and  ch« 
platniiff  had  judgment.  And  the  reporter  adds,  ;h4t  the  preamble  of  the  a 4th  fhewt,  that  the 
imcnt  of  the  14th  was  to  make  covensnts  to  be  wuhiii  the  provifion  of  the  i3th|  vis.  to  be  void 
by  abfence  for  40  d^iys.  Roll.  Rep.  403,  404.  pi.  31.  Trio.  14  Jac.  B.  R.  Rudge  v.  Thomas* 
— s  Bu]A.  aoa.  S.  C. 

2.  In  an  information  for  non-refidence  for  8  months  the  defen-  T*>«  «^ 
dant  pleadtdy  that  he  was  employed  for  2  months  of  the  time  in  fuch  b'^"^//'"^^ 
hufinefs  for  the  queen^  and  for  other  months  In  other  bufinefs^  ahfque  btwdMu- 
he  that  be  tuas  voluntarily  ahfent  contra  formam  ftatuti :    upon  /^r^^aadlft 
which  there  was  a  demurrer,  and  then  the  defendant  prayed  to  JJ^/j]^^ 
amend  his  plea.     Shute  Baron  aflced  him,  why  he  had  not  pleaded  the  JUtntes 
the  general  ilTue,  and  given  the  fpecial  matter  in  evidence  \   but  fo*"  abfence 
Manwood  Ch.  B.  contra ;  becaufe  when  a  flatutc  is  general,  and  fi^n^o^J^ 
fome  matters  are  aided  by  provifo  they  ought  to  be  pleaded,  and  ftraimaie 
wJiat  is  contained  in  the  provifo  is  not  to  be  given  in  evidence,  out  of  the 
Sav.  32.  pi.  75.  Mich.  24  &  25  Eliz.     Nevirs  cafe.  e!'"!^^^ 

4.  Trin.  30  Eliz.  fi.  R.     Collins  v.  Yaughan. G.  Equ.  Rep.  128.  cites  6  Rep.  ft.  b.     Batkr 

T.  Goodall. 

3.  In  debt  upon  an  obligation  againft  Cox,  the  cafe  was,  a  far^ 
fon  made  a  leajfe  for  ytarsy  and  gave  band  to  the  leiTee,  to  perform 
the  covenants  in  the  leafe ;  the  defendant  pleaded  that  the  leaie  is 
void  by  the  flatute  of  i^  Eliz.  becaufe  he  was  ahfent  from  his 
benefice  above  the  fpace  of  80  days ;  part  of  which  time  incurred 
depending  the  a^ion^  and  before  the  pica  was  pleaded:  it  was  the 
opinion  of  the  Court,  that  the  plea  was  good ;  but  exception  was 
taken  to  the  pleading  ;  the  defendant  yiTyr,  that  the  f aid  church  is  a 
parochial  church  cum  cura  animarumy  but  does  not  fay,  that  it  was  [  I49  ] 
JO  at  the  time  of  the  leafe  and  obligation  made  \    for  it  might  be^ 

that  at  the  time  of  the  leafe  there  was  a  vicar,  and  then  it  was  not 
cura  animarum.  And  afterwards  upon  that  exception  judgment 
was  given  for  the  plaintiff.  3  Le.  I02.  pi.  148.  Micb.  26  Eliz* 
B.'R«    Cox's  cafe. 


4«  In  cafe  upon  affumpfit  that  plaintiff  fhould  enjoy  fuch  lands  ^T^^^'Vc 
for  fo  many  years^  the  defendant  pleaded  the  ftatute  ot  13  &  14  by  I^meoi 
fliiz,  becaufe  the  land  is  the  glebe  land  of  fuch  a  parfonage,  and  in  Wooimaa 


truth  the  defendant  did  mifrecite  the  flatute  \  for  the  flatute  is,  no  "^J^f^ 
Uafo  after  the  \^th  day  of  May^SLnd  the  pleading  is  {hereafter  to  ^^ 
be  made)  2dly,  the  ftatute  is  of  any  benefice  with  cure  the  pleading 
is  (of  any  benefice)  3dly,  the  ftatute  is  without  abfence  above  So, 
and  die  pleading  is  (without  abfence  by  the  fpace  of  80}  days :  and 
for  tbeie  caufes  the  plaintiff  had  judgment.  Le.  320.  pi.  449* 
Mich.  3[i  &  32  Eliz.  fi»  R«     Wollman  and  Fie's  cafe. 

5.  'file  informer  declared  that  the  defendant  was  ab/int  a  year^ 
and  becaufe  the  time  was  not  precifely  alleged^  the  plaintiff  after 
ncrdiSt  could  not  have  bis  jud^ent  [as  It  feems J  fee  2  Roll.  Rep. 
90.  Palcb.  17  Jac.  B.  R.  in  Sir  Geo.  Curfon*s  cafe^  «  cafe  cited 
there  as  34  Eliz.    Brown  v.  Hudibm 

6.  Debt 
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6.  Debt  on  a  bond  conditioned^  that  if  the  defendant  Jhottld  fervt 
the  cure  at  T.\  and  not  depart  without  licence^  and  if  hc/bould  mate 
Jueh  a  leafe  of  the  parfonage  of  K,  as  the  plaintiff  Jbould  require 
and  Jhould  do  no  adt  by  refignation,  &c.  by  which  fuch  leafe  might 
be  avoided^  that  then,  &c.  the  defendant  pleaded^  that  the  redory 
of  K.  was  a  benefice  with  cure,  and  recites  the  flatute  of  i^  Eli%. 
that  no  leafe  of  any  benefice  with  the  cure  (boutd  continue  longer 
than  the  parfon  ihali  be  refident  apon  it,  without  abfenting  more 
than  80  days,  and  recited  it  with  this  claufe  therein  tarn  diu  (where 
the  words  are  tarn  cito)  quam  ea  am  aliqua  pars  inde  venirU  ad 
*  aliquam  pojfejjionem  vel  ufum  inhibitum  vei^  s^c.  which  words  by 

the  flatute  14  Eli%.  are  repealed^  and  appointed  to  be  omitted,  and 
recited  the  i^th  of  Eliz.  that  all  bonds ^  &c.  made  to  permit  any 
one  to  enjoy  fuch  leafes  Jhall  be  of  the  fame  effe€l  as  the  leafe  itfelf\ 
and  then  alledged,  that  the  bond  was  made  for  the  enjoyment  6f 
the  leafe.  Upon  demurrer,  it  was  infifted,  that  the  (tatute  was 
inif-rccited  ;  and  alfo  that  it  was  not  alleged  that  the  plaintiflF  was 
abfent;  for  otherwife  neither  the  bond  nor  the  leafe  are  void;  and 
for  thefe  caufes,  without  any  argument,  it  was  adjudged  for  the 
plaintiff  that  the  plea  was  infufficient,  Cro.  E.  490.  pi.  a.  Mich. 
38  &  39  Eliz.  B.  R  E.  of  Lincoln  v.  Hofkins. 
Brownl.  7.  In  trefpafs,  th^  jury  found  the  defendant  vicar  ofD.  and  that 

208.  s.  C.  ^  leafed  his  vicarage  for  3  years  to  T.  S.  rendering  rent,  and  that 
wbuf  ^™  A#  was  abfent  fever al  quarters  in  one  year  60  days  in  every  quarter  j 
hut  they  did  not  find  the  flatute  13  £//z.  But  adjudged  for  the 
defendant,  for  the  ftatute  of  13  Lliz.  is  a  general  law,  and  ad- 
judged accordingly.  And  thq  law  is  the  (ame  of  the  ftatute  21 
H.  8.  of  non-refidency.  Yelv.  106.  Mich.  5  Jac.  B.  R.  Jen- 
nings V.  Haithwait. 
p.  re-  8.  Information  for  the  king  and  the  informer  before  the  jaftkes 

lived  on  of  aflife  upon  the  ftatute  of  21  H.  8.  cap.  13.  for  non-refidence  ix 
Mich'iV  months  upon  his  church  of  T.  &c.  the  defendant  pleaded  the  &id 
Gcp.V  B.  ftatute,  that  where  a  man  hath  2  benefices^  he  jhall  be  refident  on 
R.  in  cafe     f^^g^  and  that  he  was  induced  as  well  to  the  vicarage  of  E.  as  to  the 

v^  Burton!^  ^^^^^T  ^f  ^*  ^"^  ^*^^»  during  all  that  time  mentioned  in  the  infor- 
mation, he  was  refident  upon  his  vicarage  of  E.     The  plaintiff  dc- 
*  Cro.  C.     murred,  becaufe  he  did  not  jbew  a  difpenfation.     But  to  this  point 
112.  pi.  4.  DO  r«folution  was  given,  becaufe  the  information  was  brought  at 
Cb'.^FwI  theajfifesy  when  the  ftatute  gives  it  only  in  the  king's  court  at 
rington  v.     Weftminfter,  fo  that  though  the  ftatute  of  21  Jac.  4.  appoints  that 
Keymer      informations  taken  by  inquefts  before  juftices  of  affife,  or  of  oyer 
and  terminer  fliall  be  determinable  there,  it  was  refolved  upon  con«^ 
ference  with  the  other  juftices,  that  this  information  *lies  not 
f  I  fo  1  before  them;   and  judgment  was  given  fur  the  defendant.    Cra» 
■■  ,        "*  C.  146.  pi.  26.  Mich.  4  Car.  B.  R.     Green  v.  Guy. 

9.  Non-refidence  is  a  good  plea  in  bar  to  a  bill  for  difcoveryof 
tithes  as  well  to  the  difcoverv  as  to  the  relief  fought.  G.  £qu,  K. 
229.  Pafch.  12  Geo.     Quilter  v.  Mufleiuiine. 

For  more  cf  Refidence  in  general  fee  SDf rme8f»  <SSattS(»  ^Xt^ 

Centatton>  and  other  proper  Titles. 

fleaffnairaii^ 


SlcSsnatiott^  ^5^ 


iae0gnation. 


(A)     Of  Temporal  Offices,  &c.     IVhat  is. 

X.  'T^ECLARING  at  an  ajfembly  of  the  corporation,  that  be  a  burger* 

JL/    W9uld  hold  the  place  of  alderman  no  longer  is  a  good  re*  of  a  corpq*^ 
£enatioiu  efpecially  fince  the  corporation  accepted  it,  and  chofe  "Vu°  *^"* 
another  in  his  place  $  but  till  luch  election  he  had  power  to  waive  or,  and  de^ 
his  refignation,  but  not  afterwards  2  Salk.  433.  the  Xing  v..  Mayor  Med  the  - 
of  Rippom  yy'^^'  .. 

*^  remove  una 

difmlft  Bim  tfthefUct  ofhbrgep.  Upon  return  oF  thit  a  mandamus  waa  denied  to  rcAore  him ; 
for  having  reiiEned  voluntarily,  be  ia  eflofffd  to  fay  that  the  mayor  had  no  power  to  remove  bim  s 
and  the  cafe  being  fent  to  Hale  Ch.  B.  he  agreed,  and  faid  that  a  corporation,  as  fuch,  have  power 
to  take  fuch  refignation.     Sid.  14-  the  King  v.  Tidderley. 

But  giving  a  eovfent  to  be  removed^  does  not  amount  to  a  refignation*  Per  Holt  Ch.  J.  And 
per  Powell  J.  A  man  may  reHgn  an  office  by  faroly  but  they  have  not  returned  it  fo  ;  and  a  pe- 
xcmpTory  mandamus  waa  granted  to  reftore  him.  Holt's  Rep.  450.  The  Queen  v,^  Mayor,  &c. 
•f  Glottceilcr* 

2.  Refignation  -by  a  common  council- man  need  not  be  by  deed. 
Lutw.  405.    Mayor  of  Cambridge  v*  Herring. 

(B)     To  whom  it  may  be» 

I.  TT  THERE  an  alderman  of  Bofton  is  a  jujlice  of  peace  for  ibid.Pafck 

VV      Itfe^  by  force  of  the  patent  of  the  king^  who  created  13  !»«• 
the  corporation^  he  cannot  refign  his  ofiice  of  juftice  of  peace ;  ^°j  *jh«  ^e 
becaufe  he  cannot  rejign  it  but  to  a  fuperior\   per  Coke  Ch,  J.  hadVcenrie 
Quod  fiiit  concefllim,   per  Haughton.    Roll.  Rep.  135.  pi.  19.  patenf.hy^ 
Hill.  12  Jac.  B.  R.     Alderman  of  Bofton's  cafe.  whereof  he 

«Mri  a  juftice,  which  is  tbat  AeJSbal/  be  a  juftice  till  be  be  lavjully  removed^  and  therefore  he  cannot 
relioqoifh  it  by  affent;  quod  fuit  conceuiim  per  Curiam. 

S.  C.  cited  by  Coventry  as  Midblecost's  CAsa.  t  Roll.  Rep.  11.  Hill.  15  Jac.  B.  R.  \n 
Hakaeo's  case  ;  but  the  jufticca  faid,  that  the  cafe  was,  that  he  could  not  refign  it  without  aflent, 
md  cited  Alderman  Martin's  case,  who  reHgned  his  place,  and  they  refolved  in  the  principal 
cafe  of  Hazard,  that  an  alderman  may  refign  his  place  by  ^Jtnt  of  the  other  aldermen  \  and  wfiereas 
at  wasobjcAcd)  that  refignation  canuot  be  but  to  a  fuperior,  and  that  the  common  council  to  whom 
Hazard  refigned  were  not  his  fuperior ;  it  was  anfwered,  that  this  wtfi  not  froperly  a  reftgnMtim^ 
ha  a  rtUnfuifiment*  See  Refiitution  (A)  pi.  3. 

2.  Every  corf  oration  at  fucbf  have  power  to  take,  a  refignation  [  Ijl  3 
of  a  burgefi  of  the  laid  corporation,  he  praying  to  be  difmifled  of 
his  place.     Sid  14.  per  Hale  Ch.  B.  and  adjudged  accordingly^. 
12  Car.  2.  B.  R.  the  King  v.  Tidderley. 


^or  more  of  Refignation  in  general.  See  Bonll0  Of  ReQffnatf Ott» 
Vleftf mtfoni  &WVtnmy  aad  other  Proper  Titles. 

%tftttmion; 


15%  Rc<Ktttff4}n^ 


iaedittttion. 


(A)     'Reftltution.     {DJ/pIacing  and  EleHing  to- 
Temporal  Offices.'] 

3Btt1il.i9o.  f  I,  T  F  an  alderman  be  a  commcn  drunkard^  this  is  ago&d cnufe  t9 
SeNUyor'  **•    remove  A/'w  from  this  place ;    for  a  common  drunkard  is 

•od  Eur-  not  fit  for  government,  and  the  example  of  it  is  dangerous  in  a 

grffcsof  magiftrate.     Trin.  14  Ja.  B.  R.     Tailor's  cafe,  per  Curiam.  J 

S.  C.  and  S.  P.  agreed  by  the  whole  Court;  but  a  writ  of  rcftitution  was  awarded ;  bccaufc  by  the 
jcturn  it  appeared  that  he  was  removed  from  his  palce  in  the  council-bAMfc<t  and  .not  faid,  thai  ix. 

was  done  at  a  common  council 2  Roll.  Rep.  409.  pi.  50.     Taylor  v.  ihe  City  of  Glouceftcr 

S»  C. Poph.  133. .8.  C,     Taylor**  case,  but  not  S.  P 2  Roll.  Rep.  a».  S.  C.&S.  P. 

^y'Montai^uc  Ch.  J. 

[2»  If  an  aldermaoi  comet  td  the  age  of  70  years,  yet  this  is  not 
any  caufe  to  remove  him  from  bis  ofHce ;  for  diverfe  nfien  have 
good  underftanding  at  fuch  age,  and  are  well  fufEcient  for  govern- 
ment. M.  15  Jac.  B.  R.  in  one  Hazard's  cafe,  an  alderman  of 
Gloucefter  $  per  Curiam,  This  matter  being  returned  for  caufe 
of  his  depofitioh.] 
S.  C.  and  [3-  An  alderman  of  a  city,  by  the  afTent  of  the  corporation^ 
p.  Poph.  may  rejign^  and  relinquiQi  his  office  to  the  corporation^  and  the 
^^d^A?  corporation  may  cleft  a  new  map ;  for  there  is  no  reafon  that  he 
Serman'  ^^^  ^^  bound  to  execute  and  continue  in  the  office  all  his  life 
Martin's  againft  his  will.  And  the  corporation  may  take  fuch  furrendcr  de 
f^*3  ®'  jure  without  any  power  given  to  them  by  the  charter  to  take  it. 
who  gave  Mich.  15  Ja.  B.  R.  in  one  Hazard's  cafe,  an  alderman  of  GIou- 
wphiaalder.  cefter,  adjudged ;  this  being  returned  for  caufe  upon  a  writ.  But 
niM'^lacc,  2hQT^  it  was'ftayed.  And  yet  Hill.  15  Ja.  it  was  adjudged  accor- 
Cottrt  *  Singly,  though  a  precedent  of  one  Medlicote's  cafe  was  (hewn,  in 
•greed, that  whicb.it  was  refdlved  e  contra.  Contra  H.  12  Ja.  B.  R.  *  Bof* 
inruchcafe,  ton's  cflfc,  per  Curiam.]- 

«By  maa  ^  "^  ■• 

■lay  furrender  hir  place.— —*  This  cafe  was,  that  Bofton  waa  tffwn  clerks  andvcMzi  cho/ex  a/Jtramm 
M  pMt  him  by  of  hit  office,  and  fo  turn  him  out,  the  ofliices  being  incompatible  in  one  and  the  fame 
-perfooi  and  uj^n  his4>rayiog  ccftitution,  it  was  granted  him.  D.  3aa.  b.  Mare.  pl.aS.  faya  it 
•wfta-ckediper  voderidge— — ^8.  C.  eitcd  Lat.  123.  in  Audlsy's  casi,  as  Middlgcot'a cafe.  ■ 
a.  C.  cited  Key.  7$.  in  Audicy^tcafe.    ■  See  Rc%iiacaoB:(B). 

r  1  £2  1  [4*  If  ^^7  of 'the  iailiis  of  a  town  be  difplaced  by  the  mayor  and 
SceDtsfraa-  hurgejfes  of  the  lame  town,  a  writ  may  be  awarded  out  of  B.  R« 
f*^^%^  aipdn  complaint  there  made  toreftore  him,  and  if  fixtj-uHniln 
Mrcfiau  piurUs'io'mt  rtturn  fufficient  caufe  of  his  di^lacine,  he  mall  be 
reftoied  \  f^r  the  baily  is  an  offic^  of  the  king,  ana  fo  carmot  be 

difplacei 


me 


4ifplaced  without  caufe.     Trin.  4  Ja.  B.  R.  between  Thompfon 
and  the  town  of  Cambridge,  adjudged.] 

f  5.  No  corporation  (hall  be  compelled  hy  writ  out  of  B.  R.  to  •  BuW, 
4leS^  any  man  to  be  an  alderman ,  for  the  King's  Bench  is  not  to  byVhenanii 
examine  who  is  moft  fit  to  be  eleded.     Trin.  11  Ja.  B.  R.  01  Shuttle- 
Shutdeworth's  cafe,  per  curiam.     Hill.  13  Ja.  B.  R.  between  the  worth  v.  the 
vill  of  *  Colchefter  and  Dorthen,  per  Curiam.]  dW  Lin- 

coin,  accordiii|(iy;  and  where  A.  an  aldeiman  is  removed,  and  B.  chofen  in  his  rooni}  and  after- 
ward* A.  II  rcftoTcd  bv  a  writ  ot  retticuiion,  and  B.  removed  and  then  another'alderman's  pitoe 
becomes  vacant,  no  writ  of  rcftitution  cad  be  granted  lo  put  B.  in  the  place  of  that  other  aiderniMi. 
*  Ruil.  Rep.  333.  pi.  46.  ^.  C.  Je  P.  ——3  Built.  71.  S.  C.  but  S.  P.  doca  not  appear. 

[6.  If  a  recorder  of  a  town  dumje  bene  gejferit^  by  which  he  has 
Tor  his  life,  be  dfplacd^  a  writ  of  reftitution  lies.  P.  16  Car.  B. 
R.  fiich  writ  granted  to  the  vill  of  Plympton  in  Devon  for  Sir 
Richard  Strode  the  recorder  there.] 

[7.  Such  writ  lies  to  reftorc  a  fcrjeant  of  the  town,  being  dif- 
placed.     P.  16  Car.  B.  R.  fuch  writ  granted  to  the  vill  of  Aber-  |'^  »';/•• 

^venny  ]  gued,  and 

f  8.  Such  writ  lies  to  reftore  one  of  the  common  council  of  £•»-  'uJc  given 
dom^  being  fufpeiided  by  the  common  council.     Tr.  23  Car.  B.  R.  I^rty  be  re- 
adjudged  in  the  cafe  of  Eftwick  \   and  alfo  the  fame  term  in  the  iiored  nifi 
cafe  of  Brett,  and  they  reftored  [him]  accordingly  upon  the  re-  "«*•»  &c. 
turn.] 

9.  A  conftnhle  waJs  chofe,  and  oujled  hy  the  jujlices  of  peace^  but  s.  C.  cited 
was  reftored  by  B.  R.     D.  33a.  b.  Marg.  pi.  28.  cites  Medly-  Noy.78.ia 

•OtSCaiC.  CASE,  by 

the  name  of  Middleion's  cafe. 

10.  A.  had  an  ancient  grant  of  town-clerkjhip  in  reverlion,  and  s.  c.  cited 
die  prefent  towii  clerk  being  dead,  the  corporation  granted  the  rj^ge^j. 
town-clerkihip  to  B.  who  was  in  pofleflion,  whereupon  A.  had  a  Lat.  laj.  la 
writ  of  rcftitution  granted  him.     D.  332.  b.  Marg.  pi.  28.  Audiey't 

1 1.  A  clerk  of  the  parijh  had  been  To  3  or  4  years,  a  new  parfon 
coming  in  oufted  him,  the  clerk  not  being  fworn :  the  parfon  had 
not  power  to  ouft  him,  and  a  mandat  awarded  to  fwear  him ;  bi;t 
the  Court  would  not  award  writ  of  reftitution,  becaufe  the  clerk 
Ittd  renudy  at  law.  Mar.  lOi.  pi.  174.  Trin.  17  Car.  B.  R. 
Anon* 

12*  A  mandamus  to  reftore  M.  to  the  place  of  one  of  the  ap- 
proved men  of  Guildford ;  and  upon  the  return  appeared  juft 
caufe  of  reftitution,  and  thereupon  the  parties  fubmitted  by  rule  of 
£9urt  to  two  perfons^  who  awarded  that  M.  Jbould  be  rejiored^  and 
the  approved  men  refufed  to  reftore  him.  Upon  this,  an  aUach- 
ment  was  moved  for  againft  the  approved  men  \  but  per  Cur.  an 
attachment  does  not  lie  againft  a  corporation ;  but  if  it  be  granted 
nifi,  and  the  corporation  will  not  reftore  him,  the  Court  will  grant 
0  rsfiitution.  Raym.  152.  Pafch.  18  Car.  2.  B.  R.  Mills  v.  the 
Approved  Men  of  Guildford. 

13.  No  reftitution  can  be  on  a  writ  of  mandamus  ///  direSfed*  See  a  Salk. 
Per  Cur.  a  Jo.  52.  Trin.  28  Car.  2.  B.  R.  in  Holt*s  cafe  the  re-  700.  pi- s- 

"     _a         e  kC-      j  where  the 

•artfer  of  Abingdon.  cafeitfeifb 

denied  to  be  liw- 

4.  The 


♦i53  RciHtntfott; 

14.  There  cannot  be  any  caufe  to  disfrancbife  a  member  of  a 
corporation,  unlefs  it  be  for  fuch  a  thing  done,  as  wcris  to  the  di* 
Jlru&ion  of  *  thi  body  corporati^  or  ofthe  liberties  and  privileges 
thereof,  and  not  any  perfonal  offence  of  one  member  to  another. 
Per  tot.  Cur.  Carth.  176.  Hill.  2  &  3  W.  &  M.  B.  R.  in  Sir 
Thomas  Earle's  cafe. 


seeForciWc    f  B)     9^  whoixi  and  by  whom,  in  Cafes  of  Forcible 
'^^'■^      ^   ^  Entry. 

I.  TN  forcible  entry,  though  //  does  not  appear  in  the  indi£fment 
X    that  it  was  taken  at  the  complaint  ofthe  party  ^  yet  the  party 
fhall  have  reffitution.     Br.  Reftitution,  pi.  24.  cites  7  £.  4.  i8* 

2.  If  a  man  be  indicted  of  forcible  entry  before  the  jujiices  of 
peace^  and  the  record  is  removed  into  B.  R.  they  (hall  make  refti- 
tution.    Br.  Reftitution,  pL  11.  cites  14  H.  7.  15. 

3.  Where  it  is  found  by  indiftment  that  J.  IV".  entered  with 
forcty  and  held  with  force^  yet  notwithftanding  that  he  has  retained 

by  X  yearsy  reftitution  fliall  be  awarded;  and  yet  the  party  in  thfs 
cafe  fliall  not  have  adlion  upon  the  ftatute  of  anno  8  H.  6.  of  for- 
cible entry :  and  yet  the  indidlment  is  good  for  the  king,  and  the 
party  fliall  have  reftitution.  Br.  Reftitution,  pi,  X2.  cites  14  H. 
7.  28. 

4.  On  an  indi Ament  of  forcible  entry,  reftitution  muft  be  to 
reverfioner,  and  not  to  lejfee  for  years ;  for  he  that  is  difleifed  fliall 
be  rcftored,  and  then  leflee  may  re-enter.  Le.  327.  pi.  461. 
Trin.  31  Elis.  B.  R.    Sover's  cafe* 

See  Retaro       5*  By xolour  of  a  writ  of  vi  laica  removenda  awarded  out  of 

(O)  Ro-      the  Chancery  returnable  in  this  court,  W.  was  put  out  ofpoffeffim 

bcru  V.  Ag-  i)y  tjjg  flieriff,  and  the  pojfejjion  by  that  means  gotten  by  bis  adver^ 

ftam.^      y2rry ;    and  this  being  fuggefted  to  the  Court  by  aflEidavit,  reftitu* 

tion  was  awarded,  and  to  that  purpofe  a  precedent  was  fhewn  35 

£liz.  Rot.  66.  between  Erkensall  and  Palmer,  for  the  par- 

fonage  of  Wiberton  in  the  county  of  Cambridge  in  fuch  cafe, 

where,  upon  fuch  a  fuggeftion,  reftitution  was  awarded.     Cro.  £« 

(465.  bis)  pi.  13.  HiU.  38  £liz.  in  B.  K.    Wilkinfon's  cafe.    . 


(C)     In  Cafes  of  Stolen  Goods. 

Btlt.  loft.    !•  TT  was  agreed  in  B.  R.  and  by  thofe  of  C.  B.  that  in  appeal 
ap.  164.  X    ofmonty  taken  felonicoy  if  the  defendant  is  convided,  refti- 

•"*•  ^  ^'    tution  (hall  be  awarded  of  money,  notwithjiandingthat  there  is  nm 
property  known,     Br.  Reftitution,  pi.  22.  cites  7  E.  2. 

2.  If  a  man  be  robbed^  and  fues  appeal,  and  die  defendant  is  «/• 
tainted  at  bis  fuit^  the  plaintiff'  fliall  have  reftitution  of  his  goo&* 
Br.  Reftitution,  pi.  15.  cites  26  AiT.  i6. 

3.  In  appeal  of  robbery,  if  the  defendant  pleads  not  guilty,  ami 
hfon  thi  Vinire  facias  nturmdy  the  defen!iant  ofcapes  to  thi  churchy 

0tul 


Eemttttfott  isst 

€mi  aijures^  the  plaintifF  (hall  have  reftitutton  of  his  goods*     Br. 
Reftitution,  pi.  i6.  cites  26  AfT.  32. 

4.  In  appeal  of  robbiry^  if  the  defendant  ^ands  mutCy  and  is  put  Br.  Coronet 
to  penance,  the  plaintifF  ihall  haVe  reftitutions   quod  nota.     Br.  pi-  i«3- 
Rcftitution,  pi.  19.  cites  43  Aff.  30.  ^|;  J;  ' 

Br.  Rcftitution,  pi.  15.  citea  a6  Afl*.  i6.  ■Where  n  manftandt  mute^  and  it  hfiund  by  nulice% 

^nd  that  be  W4U  taken  at  tbe  frejh  fult  of  the  flaintiff^  and  the  property  of  the  goods  in  the  plaintiffs 
the  pUtntiff  (hall  have  *  rcfiiiution  of  the  gooda  wnere  the  defendant  is  put  to  penance^  bccaufe  dc 
lUod  mate.    fir.  Reftattttion,  pi.  5.  cites  8  H.  4.  a.^— «Br.  Appeali  pi.  24.  cites  S.  C. 

5.  Three  perfont  fued  ^f^^^^i  appeals  againjl  one  and  the  fame  ^«*'-  J"** 
perfin^  and  l?e  was  convi&ed  at  the  fuit  of  tbe  one ;  and  therefore  ckcis.c  — 
he  was  hanged^  and  the  others  were  not  reftored  to  their  goods^  but  firooke 
they  were  forfeited.     Br.  Reftitution,  pf.  1.  cites  44  E.  3.  44.       ^»y»»  <l"®^ 

^  *^  ^^  ^  ^^  mirum!  For 
Ik  fays  Wilby  did  otberwifct  and  inquired  by  inquefi  if  the  defendant  vtas  talten  at  tbeir  fuit^  and 
i^  tkey  Ttfrr  their  chatties^  and  found  that  they  v/^rr,  by  which  they  weie  reftured;  for  no  dcfauU 
'Vb'at  in  chcm;  quod  oota.     Br.  Reliitution,  pi.  a.  cicer44£.  3.  44. S.  P.  Dalt.  Juii.  cap.  164. 

T1V0  tronghlfevefal  appeals^  and  the  defendant  xojs  convi3ed  at  tbefnit  oftbeftrji^  and  tbefamt 

inqnrji  of  o^e  inquired-,  if  he  was  guilty  of  tbe  fecond  felony ^  ^vbo  found  that  he  fi/ai,  and  the  ona 

Mud  tbe  other  made jrefh  fuit ^  and  the  one  and  toe  other  were  reltored  to  their  chatiUt  with  which 

chc  dcfrndaot  was  taken  with  the  manner,  and  the  defendant  was  hanged.     Br.  Rcftitution,  pi.  4. 

citrs  7  H.  4.  31. Br.  Appeal,  pi.  4.  citea  S.  C. 

A  man  was  appealed  by  three  feveral  appeals  of  felony^  and  was  feverally  found  guilty^  and  yel 
tacb  v/as  refiared  to  Mis  goods,     ^t,  RcltitutioOt  pi.  30.  cites  4  E.  4.  la* 

Jf  a  thief  robs  or  fteals  goods  from  three  men  feverally y  and  he  be  indiSfed  for  the  robbing  or 
Aealiog  from  one  of  thtm%  and  arraigned  thereupon,  in  this  cafe,  though  the  other  two  tvould  givt 
aviJence  againft  tlie  offender,  yet  fhall  not  they  have  reftitution  of  their  goods,  by  the  meaning  of 
the  Qatute  2a  H.  8.  11.  For  the  felon  is  not  attainted  of  any  other  felony,  faving  of  that  whereof 
he  is  iaadi^cd.     Dak.  Juft.  cap.  164. 

6.  And  where  the  defendant  has  his  clergy ^  the  plaintifF  fhall  \n  appeal  of 
bave  reftitution  of  his  goods.     Br.  Reftitution,  pi.  i.  cites  44  £.  /'W'  ^^^ 

O    AJL^  defendant 

^*  ^^  •  took  to  bis 

olergj^  axd  ewfeffed  the  felony^  by  which  the  plaintiff  had  reftitution  upon  inquiry  if  he  wu  i&ke* 
at  his  frefli  fuii.     Br.  Reftitution,  pi.  36.  cites  z  R.  3.  13. 

Note  perjufticiarios,  thaj^it  is  (he  common  courfe  in  appeali  if  the  defendant  taJkei  to  bis  clergy, 
the  plaintiff''^ (hall  have  reftitution  of  his  goods  taken,  as  if  he  had  been  attainted  at  his  fuit;  quod 
non  negatur;  and  Fairfax  and  Brian  faid,  that  Prifot  in  his  time  put  the  defendant  always  hrft  to 
aofwer  to  the  felony  without  having  his  clcrgv  before  anfwer ;  but  per  Huffcy,  Choke  and  L'ttle- 
f on,  //  is  ufual  vfb^re  he  takes  clergy  at  tbe  frft^  to  av/ard  inqueft  of  office  in  fuch  cafe«  Br.  Refti- 
totioo,  pi.  20.  cites  3  H.  7.  aa. 

7.  If  a  thitf  Jieals  diverfe  goods^  and  the  owner  in  his  appeal  3  Tnft.  227. 
9mits  any  part^  the  king  fliall  have  all  that  is  omitted,  becaufe  by  J'P^-  *°*' 
this  omidion  the  thief  may  efcape,  and  fince  the  owner  cannot  have  are  forfeited 
them,  the  king  fliall.     5  Rep.  no.  a.  cites  45  E.  3.     Tit.  Co-  to  the  king 
rone  100.  ^'''""'?\ 

vour  which 
tbe  law  preruroes,  tbe  plaintiff  bears  to  the  felon;    and  therefore  he  cannot  have  reftitutipn  for 

jnore  ibao  is  in  hit  appeal. Kelyng.  49.  ciics  S.  C. 1  Hawk.  PI.  C.  ayt.  cap.  23.  S.  57. 

S.  P.  for  tbe  fane  rcalon,  and  aUo  bccaufe,  as  it  feeroa,  the  reftitution  ooght  regularly  to  be  grounded 
«a  tbe  record  of  the  appeal ;  and  by  that  no  other  goods  can  appear  to  have  been  ftolen  than  what 
are  mcotioned  in  it.  But  whether  an  appellant  who  had,  before  his  appeal  brought,  lawfully  ic« 
gained  the  polleflion  of  his  goods  ftolen,  (hall  forfeit  to  the  king  fuch  of  them  as  he  leaves  out  of  his 

2 peal,  does  neither  clearly  appear  from  the  principal  cafe  concerning  this  matter,  nor  from  any  of 
e  bopkj  therein  cited,  which  fecm  chiefly  t9  rely  otf  the  authority  of  it.-~Sce  pi.  aa.  a  0049 
iroia  t  Hawk.  PI.  C.  17a.  cap.  23.  S.  57. 

8*  Where  the  defendant  dies  in  prifon  before  the  attainder^  the 
plaimifF  ihall  not  be  reftored.  ^are  indt  if  he  makes  frelh  fuit* 
M.  Reftitution*  pi,  30/ cites  4  }!.•  4.  ix. 

Vox..  XIX;  N  9.  Appeal 


Seefpl.  i«,)  g,  ^ppiul  pf  Tobhiry  again/}  R.  B.  as  principal  and  dthift  as 
dIu.  Tull.  ^^^^'*^^J>  and  the  principal  was  outlawed.  The  plaintiff  Jhe^dj 
cjp.  i64.-r  *^^^  7-  ^'  had  the  goods^  and  prayed  writ  of  reftitution  to  the 
R.  w-aaiob  fhcrifi  to  make  to  him  deliverance,  and  had  it  without  enquiring 
and  w/M/«  ofthefrejhfuit.     Br.  Reftitution,  pi.  25.  cites  21  E.  4.  16. 

a  vjtek  aticr  the  robbery  R.  f  referred  an  indiSlment  againfl  him,  and  'Mttbin  a  month  after  the  rob- 
bery htfued  an  appeal  and  projecuud  the  fame  to  outhiury*  Coke  moved  to  have  rctticution  of  the 
guodft  ukcn  ;  but  B.  of  the  CrOMU-ofBcc  faid,  thai  X.\^t  frefb  fuh  vas  not  inquired i  for  upon  aa 
ap[K'aI  one  (hall  not  have  rcClltuiion  without  frcQi  fuit.  Coke  f«id,  the  books  aie,  that  if  the  de- 
fcDdaot  in  an  appeal  of  robbery  be  attainted  by  vcrdidl,  ihc  trrfh  fui:  (Vialt  be  enquired  of;  but 
here  he  was  attainted  by  outlawry,  and  not  by  verdi6l,  aird  fo  it  cauno(  be  enquired;  and  here  che 
indi&roent  within  a  week,  and  the  appeal  within  a  mouth  after  the  robbery,  is  a  freih  fuit.  Wiay 
r.iid,  frefh  fuit  ill  our  law  is  to  purfue  the  felon  from  town  lo  town,  but  the  fuing  of  an  appeal  ia 
Dot  any  trclh  fuit;  and  cited  21  £.4.  16.  Reftitution  granted  upon. an  outlawry  in  ^n  appeal  of 
robbery,  without  frcfh  fuit  enquired;  •  1  H.  4.  5.  if  he  confcfs  the  felony.  2  Le.  xcr8.  pi.  138. 
Trin.  30  YA\l.  li.  R.     Roper's  cafe.—-— 4  Lc47(  pi.  135.  S.  C.  reported  in  the  fame  woids. 

As  to  the  enjuiry  oftbefrefbfuity  Serj.  Hawkins  fays,  it  fcems  that  it  ii  ufual  and  proper  10  make 
fuch  enquiry  by  the Jame jury  that  tries  the  principal  matter;  and  it  is  ceitam  thai  uuod  the  finding 
ot  \\\z  f.clh  fuit  by  luch  jury,  the  Court  may  award  a  reilitution;  and  in  fuch  .cafes  wherein  the  . 
appellee  is  condemned  Vfithout  any  trials  as  where  he  is  convitted  by  bii  o'Vim  confefjion,  or  out/av.'edx 
or^ands  mute.  Sec,  it  fecms,  that  the  Court  may  make  fuch  enquiry  by  an  inqucit  of  ofHce  returned 
for  luch  purpofe,  and  on  their  finding  the  fre(h  fuit  awaid  7 reilitution  ;  but  in  either  cafe  furb 
inquefi  is  but  an  inqucft  of  office^  and  perhaps  is  not  abfolutely  ncccffary,  but  required  cbirffyfor  tbt 
fatisfaEiion  of  the  confcience  of  the  judges  in  a  matter  which,  if  they  think  fit,  they  may,  by  the 
puiport  of  Tome  authorities,  examine  ihemfclvcs.  And  ii  is  holden  in  the  bril  authors,  that  the 
judging  offrefhfuit  lies  in  the  difcretion  of  the  Court  \  and  there  is  a  cafe  wherein  the  reilitution  of 
the  gouds  ilolen  was  actually  awarded  without  making  any  enquiiy  of  the  fie(h  fuit  ;  but  in  the 
book  wherein  this  cafe  is  reported  it  is  made  a  f  quzre,  whether  fuch  enquiry  ought  not  to  be 
jDiadc  at  the  return  of  fuch  writ,  a  Hav^k.  PI.  C.  i6q.  cap.  83.  S.  52.*-»— t  Suundf.  PL  C.  166. 
b.  (A). 

*  But  if  fuch  JO,  Pt^f  it  was  granted  by  all  the  Court,  that  if  J.  Jleah  gcods 
i\\to%vner  ^^^  waivis  them^  that  the  owner  may  refeife  them  20  years  ofter 
•ugbttotake  *  if  thi  king  or  lord  of  the  francbije  has  not  feifed  them*     Br.  Rcf- 

appeaU  and  titUtion,   pi.  IX. 

Uieuhcfball  »  r        J 

re-have  them  if  be  makes  frelK  fuit ;  fo  note,  that  frefh  fuit  and  appeal  fhall  avoid  the  %vaiving. 

Ibid. 

A.  flole  goods  from  B. — B.  made  frefh  fuit  to  take  the  felon,  fo  that  he  waives  the  goods ^  and 
Jfies.  The  goods  are  feifed  as  vaifs.  Harvey  &  Croke  J.  held,  that  they  are  not  fortciied,  B, 
having  done  hts  endeavour,  and  purfued  from  village  to  village,  and  that  waifs  are  only  where  it 
i&  not  known  to  whom  the  property  is.  But  Hucton  and  Yelverton  held,  that  if  the  good*  aie 
icifed  before  the  owner  comes,  the  property  is  altered,  and  in  the  lord,  though  the  owner  made 
frcfh  fuit,  unlefs  it  was  always  within  view  of  the  felon.  But  all  agieed,  that  it  the  felon  does  r?oc 
il,/,  but  is  apprehended  wi:h  the  goods,  the  owner  Ihall  have  bis  goods  without  qucflion.;  fo  if  he 
challenges  them  before  feifure  and  after  the  flight  of  the.  felon.  Haivcy  faid,  the  flaiute  21  H.  8. 
cjp.  13.  [11.]  gives  no  remedy  as  to  the  reftituiion  of  the  goods  (lolcn,  but  upon  the  rvidenee  tftbe 
farty  or  oihen  by  bis  procurement^  as  it  was  in  an  appeal  upon  a  freQi  fuit  at  common  law.  UcU 
£4,  65.  Mich.  3  Car.  C.  B.     Dickfoo*s  cafe. 

II.  A  merchant^  ftranger  to  the  country ^  who  is  in  amity  with 
the  iing^  fhall  have  reilitution  if  he  be  robbed ;  but  if  he  be  not 
of  the  amity,  &c.  or  be  robbed  by  him  who  is  not  under  the  obe- 
dience of  the  king  at  the  timej  &c.  or  in  amity,  he  fhall  not  have 
reftitution ;   for  there  every  one  may  take  that  can  take.    Br.. 
Reilitution,  pi,  35.  cites  F.  N.  B. 
Before  this        jj.  21  H.  8.  cap.  II.  En^uAsy  Thzt  if  any  fehn  or  felons  here '^ 
iiamtc  there  ^/^^  ^g  ^cbj  or  take  away  any  money ^  or  gcods^  or  chattels^  from 
by  way  of    any  of  the  king's  fubjeSfs^  from  their  perfohs  pf  otberwife^  within 
^india-       tbiis  r^almy  and  then  of  the  faid  felon  or  felons  he  indi£itdy  and  after 
P4ay*"ol^^  drra'igmd  of  the  fame  felony^  and  found  guilty  tbereof^  or  otberwifc 

attaifUcd 
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* 
mttatnteihy  nafin  of  evidence  given  hy  the  party  fo  robbed^  or  owner  bed  j  for 
9/  the  Jaii  money ^  goods^  or  chattels^  or  by  any  other  by  their  pro-  ^'^""S'j  [[)® 
eurement^  t  ^^^^  ^^^t  the  party  fo  robbed^  or  owner ^Jhall  be  rejlored  Jr2d  the  fc- 
tj  his  faid  moneys  goods j  and  chattels  \  and  that  as  well  the  jujlices  Ion,  woujd, 
9f  gr-aU  delivery  as  other  jufiiceSy  afore  whom  any  fuch  felon  or  felons  ^^^l^^\^ 
Jball  be  found  guilty^  or  otherwije  attainted^  by  reafon  of  evidence  guilty,  fay, 
given  by  the  party  fo  robb.d^  or  owner j  or  by  any  other  by  their  that  the 
frocurement^  have  power  ^  by  this  prefent  a£l^  to  awards  from  time  J*^*^j.^5 
to  time^  writs  of  rejHtution  for  the  faid  money^  goods j  and  chattels^  made  frclh 
in  Hie  manner  \  as  though  any  fuch  felon  or  felons  were  attainted  ''"•t,  yet 
ct  ti,  luit  of  thi  party  in  appeal.  '^^^'^^f 


hin  to  rcniiuiinn  of  hi«  gpod«,  ai  appears  Firzh.  tit,  Coronae,  pi.  460.  Hill.  21  E.  3.  till  itiis  Ita- 
tute  planted  rettituiion  upon  evidence  ;;iven  by  the  party  againli  ihe  felon,  as  it  feem^,  though  hf 

*«ver  roaiie  freih  fuit  ag^inft  the  feion.     Stiiunf.  PI.  C.  167.  lib.  3.  cap.  10.  (A) Scijeant. 

liawktns  fays,  that  this  leeins  agreeable  to  pradice  and  the  purport  ot  the  iirll  pari  of  ihe  ftaiute  % 
but  that  if  it  (hall  plainly  appear  to  the  Court ;  that  the  party  has  bcon  guilty  oi  grofs  ntglecf  itt 
prt/tcKtiMg  lie  offijtjery  it  mav  icafoiiabiy  be  argued,  that  be  is  not  iniicled  to  a  rcftiiucion  ;  tor  the 
jjticr  part  of  itte  lUtute,  by  ordaining,  that  writs  of  reftitution  (hall  be  awarded  as  thoui^h  the 
f-'lun  had  b  en  attainted  in  an  appeal,  leemi  to  imply,  that  it  is  a  fufficient  favour,  within  the  inien* 
lions  of  the  makers  of  the  Uatuie,  to  the  profecutor  of  zn  indi6lment  to  give  hitn  a  like  remedy 
for  a  rcftitution  of  his  goods,  as  the  cnmmon  law  gave  to  the  plaintiff  in  an  appeal;  but  it  is  cer* 
tain,  that  the  plaintiff  in  an  appeal,  who  appears  to  have  been  guilty  of  fuch  a  ncglc6i,  cannot  de- 
mand a  reftitoiion  by  the  coinmon  law.  And  the  fcrjeant  fays,  that  the  conftruflion  he  would 
«oijtcnd  for  will  appear  the  inore  reafonable  if  11  be  conlidered  that  it  hardly  can  be  imagined  to  be 
trac  imeiuion  of  the  makers  ot  the  Itatuie  to  give  the  party  a  greater  benefit  from  a  convi6fion 
grounded  *on  his  own  evidence,  as  a  conviAion  on  an  indidmeat  may  be,  than  iroai  a  couvi£tion 
00  the  evidence  of  oiheis,  as  a  conviction  in  appeal  mull  be;  however,  if  it  (hall  appear  to  the 
Court  open  the  evidence  at  the  trial,  or  otherwife,  that  the  party  has  been  reafonsbly  diligent  in 
p'ofecutiiig  the  offence,  he  readily  grams,  tiiat  the  jultices  may,  if  ihty  think  6t,  in  their  ditcreiioa 
jiward  a  retliiution  without  making  any  enquiry  concerning  the  fre(h  ftiit;   but  this  fcenis  to  be 


no  more  than  they  may  aUo  do  in  appeal;  if  ihcy  think  (it.    a  Hawk.  PI.  C.  171.  cap.  v^.  Scd.  56* 

i  S.  p.  B^caufe  it  is  ihc  fuit  of  the  king.  But  reftituiion  was  to  be  made  upon  an  ^r  «  ^/^  ~l 
appeal,  which  is  the  fuii  of  the  party.     3  In(^.  242.  cap.  106.  L     3^  J 

^  a  ln(L  714.  in  the  margin,  fays,  note  thcfe  abfolure  words  for  reftitution  ;  upon  the  evidence. 

f(i\eii  upon  this  a^  there  neee/s  no  fujh  fuU  to  be  en-julred  of^  as  we  know  by  experience. But 

KrtvDg's  Rep.  96.  Mich.  8.  W.  3.  in  the  cafe  of  Armsthonc  v.  Lisle,  it  is  (aid,  that  in  an  ap" 
feat  tfrchbery  or  larceny,  though  ihe  defendant  did  nui  plead  in  abatement  for  want  of  f relh  fuit« 
but  was  thereupon  com  idled,  yet  {.ht  appellant  could  not  have  rejlltutlon  unltfx  the  jury  did  Jind 
ihe fr^Jb  fuit. Sec  pi. -ft. 

by  litis  lUlutc  the  party  robbed,  or  owner,  (hall  have  reftitution  notwithftanding  any  fale  ia 
market  overt.  And  tbe  reafon  of  I  he  law  in  this  c«fe  of  rtflltulion  it  to  encourage  the  o^vners  /# 
fmrfue  the  felons  that  they  might  be  condignly  punifhcd.     2  liill.  714. 

in  an  appeal  of  robbery  agatnft  one,  who  took  fiom  him  certain  y^ri(/  of  corn,  and  prayed  to 
have  rcftitution  of  his  corn,  Ini  hden  tiiere  demanded,  if  the  corn  was  ilili  in  the  facks,  or  not : 
for  if  out  of  the  Tacks  it  would  be  very  hard  to  make  rcilitiition,  and  there  he  refiored  according  /• 
/^«.Warrnf  thecrrn.  2  Bulft  310.  Htll.  la  Jac.  Isaack  v.  Clark,  cites  3  £.  3.  Fiizh.  Co* 
Tone,  pL  313..  And  fays,  that  wuh  this  agrees  7  £.  6.  Br.  tit.  ReUituiion,  pi.  a  a.  and  that  thia 
wss  fo  ai  ihc  common  law,  and  not  upon  the  Itatute  21  H.  8.  cap.  11.  wbicn  gives  writs  of  rcfti- 
tution to  tlie  paity  lobbed  ;  and  it  wts  before  agreed  here  in  inis  court,  that  a  man  Oi^II  h<ive 
rcftitution  notwiihftanding  the  property  is  not  known,  but  he  (hall  have  like  in  value ;  and  where 
chcre  it  9  dcfe£^  of  proof,  the  law  (hall  fupply  it. 

K  feruawt  took  g^d  from  hit  mafier^  and  4  banged  it  into  fiver  \  the  mafter  (hall  have  reftitution 
•f  (he  filvcr  by  ibis  Itatute.  Cited  by  Fcnncr,  Cro.  £.  061.  pi.  9.  in  the  cafe  of  Holiday  v. 
JiiCKS,  to  have  been  adjudged  in  Haubcrrie's  cafe. 

A.  flole  cattle,  and  fold  tbem  at  Coventry,  in  an  open  market^  and  Immediately  he  was  appre- 
hended by  the  (heriffa  of  Coventry,  and  they  feiftd  tbe  money;  and  afterwards  the  thief  was  ar- 
xaigned  and  banged  at  the  fuit  of  the  owner  ol  the  caiile.  And  by  the  Court,  the  pany  fhali  have 
remtotion  of  ibe  mooqr,  noiwiibfUnding  the  words  of  21  H.  8.  Tbe  goods  ftolen,  &c.  And 
Crooko  faid,  that  it  is  ufual  at  Newgate.    Noy.  128.    Harris's  cafe. 

The  xt^ardt  of  the  ftatute  are  general^  that  habere  tbe  thief  Is  conviSted  at  tbe  prefecjuion  of  tbf 
f^rtf  ra^i^^,  there  the  party  (hall  have  rcftitution;  and  takes  no  notice,  whether  the  f,i>^M\%  are 
Told  in  a  market  oveK,  or  not;  fo  that  by  this  ftatute  the  common  law  is  altered  as  to  that  poiut. 
AoA  as  for  tbe  Bishop  ot  WoactfT£a'a  cafe,,  [{|Mo.  360.  where  to  a  rcftitution  granted  at  m 
f  eQoot  of  Newgate,  the  party  who  had  bought  the  goods  pleaded  a  fale  to  him  in  a  market  overt, 
cicfc  ihc  Cik  yru  adjudged  a^aiuft  the  defendant,  bccaufe  u  appeared  not  to  be  a  fale  iu  a  tnaika' 
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overt;  for  it  was  plate  fold  in  a  fcrivencr*!  fliop  io  London.  But  there  Ho  quHlion  is  Aide,  fmt 
that  a  fale  in  a  market  overt  would  have  hindered  the  rcftttution,  and  bound  the  property  of  the 
right  owner]  *tis  true  the  inference  of  the  book  is  as  it  is  there  faid ;  but  the  main  point  was  noC 
there  in  queliion,  although  in  tbofe  times  there  was  a  doubtful  opinion  what  the  law  was.  And 
Ketyng  iays,  he  fpake  with  Mr.  Lce»  a  very  good  clerk,  who  has  attended  the  feflions  at  the  Old 
Baily  above  40  years,  and  aflced  him  how  the  praflice  there  was;  and  he  told  him,  it  was  doubted 
till  about  4^5  Car.  1.  and  then  Juftice  Jonrs  and  fcveral  other  judges  advifed  about  it,  and  did 
refolve,  that  the  psrty  who  loft  the  goods  and  profccutcd  the  felon  to  convi^ion,  ftiould  have  ref« 
titunon  of  his  goods  which  were  flolen,  notwithftanding  they  were  fold  in  a  market  ovcit :  and 
ever  Ance  thai  time,  he  fays,  the  praflice  has  been  accordingly.  And  if  any  one  pleads  to  a  writ 
of  reftitution  in  fnch  a  cafe,  that  he  bought  the  goods  in  a  market  overt,  ever  fmce  that  rcfolution, 
the  other  party  prefently  demurred  unto  it,  and  had  judgment.  And  he  thinks  it  to  be  a  very  good 
relolution,  warranted  by  the  words  of  the  Hatuie  ol  ai  H.  8.  and  that  it  tends  to  the  advancement 
of  juUicc  to  make  men  profecute  felons,  and  it  will  difcourage  pcrfons  from  buying  Aolcn  goods, 
though  in  a  market  overt;  for  under  that  pretence  men  buy  goods  there  for  a  fmall  value  of  per* 
fons  whom  they  have  reafon  to  fufpefl,  which  praflicc  this  rcfoluiion  will  abate.  Kel)'ng*4  Rep. 
47.  48. S.  P.  Dalt.  Jufl.  Marg.  cap.  164. 

II  Sec  Kelyng*s  Rep.  35.  where  this  cafe  had  been  cited  and  agreed  to  by  Hyde  Cb.  J.  and 
Kcl>ng  him  fell. 

9  Hawk.  PI.  C.  179.  cap.  23.  S.  57.  fays,  That  there  is  a  fpccial  cafe  where  the  appellant  (ball 
recover  things  wnich  were  neither  (lolen  from  him,  nor  mentioned  in  his  appeal ;  as  where  the 
appellee  yr//j  the  things  Jiolen^  or  exchanges  them  for  foroe  other  thing  before  the  appeal  brought  ; 
and  the  money  taken  on  the  fale  or  thing  given  in  exchange,  arc  feifed  to  the  king's  ufe,  &c.  in 
which  cafe  they  Ihall  be  delivered  to  the  appellant  on  the  conviction  of  the  appellee,  (hough  they 
were  never  in  his  pofTcflion  before  ;  for  he  appears  to  be  in  no  manner  of  fauic,  and  there  is  na 
reafon  that  he  (hould  be  prejudiced  by  the  a^  of  the  felon.  And  the  fcijcant  fays,  he  takes  it  for 
granted,  that  in  all  thefe  cafes  the  law  is  the  fame  at  this  day  in  relation  to  a  reftitution,  by  force 
of  (he  above-cited  ftatute  of  21  II.  8*  to  the  profecutor  of  an  indictment, See  pi.  7. 

3  Intt.  24*.  cap.  106.  cites  Stanford,  fo.  167.  a.  b.  &  lib.  5.  fo.  ii*.  &  lib.  6.  fo.  80.  that 
though  this  ftatute  fpcaks  only  of  the  party  robbed,  yet  hut  **  executors  are  %u/thiti  the  fiatute^  and 
fo  are  his  adminiftrators;  for  it  is  a  beneftcial  law,  and  gives  a  more  fpeedy  remedy  10  the  party 
robbed,  &c.  than  the  common  law  gave  by  way  of  appeali  and  therefore  ought  lohtconfirued 
lentficially, ••S.  P.  Dalt.  Juft.  cap.  164. 

t  a  In&.  714*  in  the  margin,  (ays,  thefe  words  refer  only  to  the  maoner  of  the  writs  of  rciii* 
lution. 


[  ^57  ]  ('^)     Where  there  muft  be  a  Scire  facias. 


'I 


F  a  man  is  attainted  of  trcafon,  and  his  land  fetjed^  and  he 
din^  and  his  heir  is  rejiored  by  parliaments  and  is  Jeifed^  and 
after  is  trnfted^  he  (hall  not  have  fcire  facias  to  execute  the  2&  of 
reftitution  \  becaufe  it  was  executed  by  the  feifin  before,  and  there- 
fore he  (hall  have  aflife.    Br.  Scire  facias,  pi.  78.  cites  1 1  H.  4.  67. 
S.  P.  Br.  2.  By  reftitution  hy  parliament  the  party  reftored  may  enter 

''"'^^^"dies  ^'^^^"' ^^^^^  facias ;  for  every  man  is  party  to  the  a6l.     Er.  Par* 
\  H.  7.  31*   liament,  pi.  41.  cites  4  H.  7.  10.     Per  Townfend  J. 
Per  Cur.  3«  The  dcfcndaht's  attainder  of  high  treafon  being  reverfcd  for 

Here  is  an     want  of  thc  words  (ipfo  vivente)  in  that  part  of  the  fentence  which 
"roV-'S?*  concerns  the  burning  of  his  bowels ;  and  the  judgment  of  reverial* 
upon  the  re-  being  affirmed  in  parliament  reftitution  was  awarded  by  B.  R.  ia 
verfai  the      Ireland,  without  any  fcire  facias  againft  tertenants  of  patentees  of. 
Ihtf^r"*  ^'^  ^^^tcy  and  writ  of  error  was  brought  into  B.  R.  here,  and 

garty  be  re-  ^^^  ^^s  dearly  allowed  to  be  a  good  errors  But  it  was  excepted 
ored  to  againft  the  writ,  becaufe  it  did  not  appear  by  it  who  were  parties 
be^h«7X  ^^  ^*'  award  of  reftitution ;  for  if  the  award  of  reftitution  be  re- 
Ac.  but  that  verfed,  there  muft  go  a  fcire  fecias  againft  the  prefent  tertenants,, 
inuft  be  which  Cannot  be  if  it  docs  not  appear  by  the  writ  who -they  arc. 
tuTw.";^    12  Mod.  312.    Mich.  II  W.  3.  B.  R.    Dillon  v.  Walcot. 

to  come  uk^fuggrft  that  he  vmt  re/d/ed  offuch  and  fucb  ^sV^&««  md  to  Uk«  a  fcire  facial  agaioft 
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die  iertinmH*  ;  and  they  thereupon  ought  to  be  fummoned,  and  may  come  and  fieri'  emwft  mgaiwjl 
trfiitutimy  ms  perhaps  a  fine  levied  by  the  heir,  <Sec.  or  by  party  himfelf;  and  it  would  be  prudent 
in  a  purcbafor  of  an  a;taia(ed  perfou'^  cltaic  (o  piocure  fuch  a  fine;  and  this  has  been  done  by  the 
parcharors  of  H.  Martin's  eftatc  while  he  lay  condemned  in  the  Tower,  ai  Mod.  407. 
biilon  V.  Watcoi. 

4.  Where  the  plaintiff  has  execution^  and  the  money  is  levied  and 
paidy  and  that  judgment  is  afterwards  reverfed,  there  becaufe  it  ap- 
pears on  the  record,  that  the  money  is  paid,  the  party  fhall  have 
reftitution  without  a  fcire  facias,  and  there  is  a  certainty  of  what 
was  loft ;  $tbirwife  where  it  was  levied^  but  not  paid:  there  muft 
then  be  a  fcire  facias,  fuggefting  the  matter  of  fad,  viz.  The  fum 
levied,  &c.  but  where  judgment  is  fet  afede  after  execution  for  ir^ 
regularity^  there  needs  no  fcire  facias  for  reftitution,  but  an  attach- 
ment (hall  be  granted  upon  the  rule  for  contempt,  if  there  be  not  a 
reftitution.  Per  Holt  Ch.  J.  2  Salk.  588.  pi.  4.  Pafch.  4  Ann. 
B.iL  Anon, 


(E)  Of  Lands  and  Goods  feife J.   How  to  be  granted, 

and  where  Caufe  mujl  he  /hewn. 

1.  TT^  HE  poffejjions  and  lands  of  a  prior  alien  were  feifed  into  the 
X  hands  of  the  king  by  war  with  France  \  and  oecaufe  the 
pri^r  was  born  in  Gafcoigne^  which  is  within  the  allegiance  of  the 
kingj  therefore  he  was  rejlored  by  oujler  le  main  of  land^  and  did 
not  fptak  of  advowfon ;  and  yet  becaufe  the  king  feifed  without 
caufe,  and  alfo  the  feifure  was  general^  therefore  rejlitution  general 
clfo  fuffices ;  and  fo  the  king  (hall  not  have  prefencation  to  the  ad- 
vowfon which  voids  after.    Br.  Reftitution,  pi.  17.  cites  27  AflT.  48. 

2.  A  man  is  attached  by  pone ^  and  is  ejfoigned  at  the  day,,  and  [  '5^  J 
the  fieri ff  takes  his  goods  attached ;  and  becaufe  they  are  (aved  by 

the  efibign,  therefore  he  (hall  have  writ  of  reftitution  of  them  to 
the  IherifF.     Br.  Reftitution,  pi.  29.  cites  34  H.  6.  29. 

3.  In  homine  replegiando  the  plaintiff  Jaid^  that  the  defendant 
had  taken  bis  goods  pending  the  iffue^  and  the  defendant  did  not  deny 
it  I  by  which  the  plaintiff  had  reftitution  where  he  was  claimed  as 
villein.     Br.  Reftitution,  pi.  34.  cites  6  £.  4.  8. 

4.  Clerk  conviSl  after  his  purgation  fhall  have  reftitution  by  writ 
of  reftitution  of  his  goods:  quaere  inde.  Br.  Reftitution,  pi.  38. 
cites  F.  N.  B.  66. 

5.  He  that  will  have  reftitution  of  goods  feifed,  upon  fureties 
fliall  Jbew  caufe  by  plea  in  court  before.  Sav.  3.  pi.  7.  Pafch. 
22  Eliz.  Anon. 

Por  more  of  Reftitution  in  general,  fee  jfreflS^'-^UItt  Kabber^t 

£^UtUtor?i  and  other  proper  Titles. 


N  3  •  Rc^rummoiijJ, 


(    iS3    ) 


platniiff, 

[to  whofe 

•ttion  the  » 

dcffnH^nt  ^^j^^^^j^,  

pIcaGcd  cX- 
commiinu 

cation,  &c  3       • 

after  hr  hai 

?ulclroV**  (A)  Confdered  hcw\  and  whal  (hall  he  good  Cau/r 
absolution,  0f  Refummons,  &c. 

&c.  may 
fuc  out  lo 

bring  the  1.  XT  THERE  a  bailifF  in  the  franchife  em  in  the  procefs^  tac. 
dcfenda°nt  ^^     before  judgment,  as  vahere  he  wil^not  grant  the  view 

•gain  into  where  the  view  lies^  or  will  not  record  d'fault^  &c.  or  voill  not  give 
Court  lo  judgment^  the  party  cannot  have  writ  of  error,  but  refummons: 
n»7kr  ■"n-*^  ^^*^  if  wrong  he  done  to  the  t  nant  or  defendant  refummons  does  not 
fwer  unjo     lic.     Bf.  Conufan?:,  pi,  27.  cites  t  8  H.  6,  i8«    Per  Marten.   * 

him  ;  and 

th<Mc  writs  do  lie  in  all  cafes  when  the  plea  is  difconlinucd,  or  put  without  dav,  eithrr  in  ihis  cafe 
or  in  cafe  when  the  demandant  or  tenant  has  his  age,  or  for  \\\c  not  comt'rg  of  thf  juftica^  or  in  cafo 
of  a  prcte^hn,  or  rjffoine  di  fervicf  If  roy^  &c.  Ot  ihtfc  H'tiii  there  be  3  forts,  viz.  *  general  ar»d 
ipccul.     Co.  Litt.  135.  b.  X  ^'  ^'     7  Rep.  29.  b.  in  the  cair  of  difconiiniMncc  o(  pioccJs, 

&f.  aitd  fte  ihrre  the  fcveral  foin:&  of  thrm. Co.  Ljlt.  1.^5.  b.  S.  P.  and"  fays,  ihat  iu  iht^fc  /j, 

cafes  writ  fhiill  ahaie,  hut  in  the  writ  of  exconiinunicaiion  the.  writ  fhall  not  abate,  but  the  pica 
ihall  he  nut  (\i\t  die  unlefstnc  plaiiuifF  puictidic  hialcitcit  of  abfoluiion  and  fuc  out  hi&  rcfummoiiA 
or  re-attaclunenr. 

f  Br.  Rciuininons,  pi.  17.  cites  8  \l.  6.  20. 

1.  Where  ccnufance  of  plea  is  granted  to  the  bailiffs  of  a  fran- 
chife, there  if  they  fail  the  party  of  right  he  (hall  have  refumraonf  > 
and  the  caufe  ef  the  failcr  of  right  /i  trover jubU\  Br.  Refummons^ 
pi.  3.  cites  34  H.  6.  53. 

3.  Rc-attachment  was  fued  after  the  death  of  King  R.  3.  and 
there  was  no  roll  thereof;  and  yet  good  by  the  opinion  of  the 
Court ;  for  re-attachment  by  the  {iefith  of  the  king  is  as  a  new 
f  1 59  J  original ;  contra  of  refummons  for  failer  of  right  in  a  franchife 
after  conufance  of  pleas  granted,  o»*  fcirc  facias  to  execute  a  re- 
mainder by  fine,  or  re- attachment  after  proteHion  caft,  if  the  rc- 
fumn^.ons  or  re-r.ttachmer.:  bears  ^-ntf  after  the  year ^  &c.  Br,  Re- 
attachment,  pi.  16.  cites  i  H.  7.  21. 


(B)    Awarded.    Al  what  T/me^  and  where. 

I.  "^F  in  aj/fe  againfl  baron  ani  fcme^  the  bar  on  makes  default^ 

JL   ml  the  feme  is  received^  and  after  the  parol  is  without  dexy^ 

the  pK  inriff  may  have  his  re-atlachment  againfl  the  harcn  andfime^ 

9r  (igainjl  the  pmt  akne  at  his  pUafur€\  and  per  Norton,  the 

tenant 


tenan!  is  more  ial  large  when  the  parol  is  withdbt  day  by  9iot  comtng 
0/  the  juftices^  than  he  is  when  it  is  by  prote^ion  ;  for  Wilby  faid 
that  there  the  tenants  might  hold  them  to  their  firft  plea^  $r  plead  de 
ii9Vo  \  quzre  tamen.  And  where  they  were  adjourned  upon  the 
pleading  in  trcs  Sept.  Pafch.  and  at  the  day  the  haron  made  d>fault^ 
and  thQfeme  was  received  and  p/eaded^  and  had  0<5lo  trinitat.  and 
ett  the  day  the  parol  was  with:ut  day  by  not  coming  of  the  juftices^ 
and  the  plaintiff  fufd  re-attaihment  returnable  after  in  15  Hill. 
uhicunque^  kc.  which  is  in  B.  R.  where  by  magna  charta  aflife 
ihall  be  brought  in  proprio  comit^tu ;  and  yet  well,  bccaufe  it  was 
xrommenced  in  proprio  comitatu,  Br.  Re-attachment,  pi,  7.  cites 
24.  E  3.  23 

2,  If/cire  facias  is  fine  die  by  protection^  a  man  JhaU  have  re* 
garnijbment  theve^  as  he  Jhall  have  rcfummons  or  re-attachmmt  upon  • 
original  put  fine  die*  And  the  protection  was  from  the  'jth  Janu^ 
ary^  to  continue  for  one  year ;  and  the  tefte  of  the  regamijhm'nt 
tuas  the  Sth  day  of  January  thm  next  following*  And  the  opinion 
of  the  Court  was,  tbat  it  is  well,  and  yet  the  7th  day  (hall  not  be 
accounted  for  one  of  the  days,  and  yet  well ;  for  a  man  may  have  a 
new  wnt  bearing  date  the  fame  day  that  his  writ  abates ;  quod 
quaere  inde.     Br.  Re- attachment,  pi.  33.  cites' 40  E.  3.  18. 

3-  If  proteffion  is  caji^  by  which  the  parol  is  without  day  by  d  ^o  in  Jeh 
year  and  day^  and  after  the  party  does  not  gt  according  to  his  pro-  ^anufd""^^ 
teffion^  there  the  plaintiff  (hall  have  refummons  within  the  year^  teahn,  by 
by  (hewing  of  this  matter.     Br.  Refummons,  pi.  37.  cites  4.7  which  the 

E.3,6.  ^vii.      ^^ ,  , 

iay^  and  ihc  plahtiff fued  rfpellance  ^utbJn  the  year y  and  repealed  it ,  there  the  plaintiff  fhall  have 
refitmmont  ^vitbin  tbeyear^  noiwiihflanding  that  the  firlt  judgment  was9  tb>t  the  parol  ihall  be  fine 
die  by  a  year  and  a  day.     Br.  Rcfoaimons,  pi.  30.  citea  3  H.  6.  40. 

In  treft>afty  ihc  defendant  cajl  proteillon^  which   waa  allowcdi  and  the  next  day  tbe  plaintiff 
Jtetved  repcllance.,  by  which  he  prayed  rc-auachment,  and  had  it  immediaiely  within  the  year,  and 
habeas  corpora  againll  the  jury ;  quod  nota^     Br.  Re- attachment,  pi.  a.  cites  34  H.  6.  4. 

4.  In  aflife  of  mortdanceflor^  if  the  tenant  is  effoigned^  and  at  the  R<?f»^»n- 
day  he  makes  default^  rcfummons  dpes  not  lie  there,  but  imme^  ^Trffuc' 
diately  upon  default  made   upon  the  original,     Br.  Refummons,  bu  !mmldi- 
pi.  34.  cites  4  H.  6.  23.  '"'•6'  -A»*  ^ 

■^      '^  ^  "^  tbe  return  of 

tbefatmmon*.     Br.  Refuaiaiona,  pi.  29.  citci  18  £.  4.  S.-- ^-Br.  ProcefS}  pi.  119.  citc&  S.  C. 

[ 160  J* 

5*  In  appeal  of  the  death  of  tbe  anee/lor  within  the  year<,  the  writ  Br.  Rcla- 
Vfas  delivered  to  the  Jheriff,  and  before  the  return  thereof,  the  king  ^°"^'  P'*^*** 
Mes^  and  alfo  the  year  was  pajl  before  the  day  of  the  return  of  the  —  Br.  Ap- 
writ ;  and  the  plaintiff  removed  the  writ  into  B.  -R.  by  certiorari^  p<-ai.  p'  9^ 
and  die  Jberiff  had  done  nothing  in  ferving  thereof ^  and  re-attach-  ^'J^* '  '^^'^^ 
ment  was  granted,  though  the  writ  did  not  come  in  by  return  in  tiorari,  pi. 
court;  for  odierwife  the  party  (hall  lofe  ♦  his  appeal,  becaufe  the  12-  ^ucs 
year  is  pafied.     Br,  Re-attachment,  pi.  27.  cites  lo  E.  4.  13,         whcr7^- 

feaief  death  U  wUbout  day  by  demife  of  tbe  king,  the  reattachment  to  revive  the  original  fli-ll  be 
bought  %jitbim  tbe  year  after  tbe  death  of  tbe  king  \  and  other  wife  the  appeal  is  guuc.  iir.  Re- 
atiacbment,  p].  i".  citea  a  H.  7.  10. 

If  as  appeal  hid  been  abated  by  tbe  demife  of  tbe  iifig,  before  4.  Ed.  S.  tap.  7.  (by  which  thii 
■liichicf  is  provided  againft)  it  Jccmaclea^,  that  the  appellant  might  bavefueda  le-attachment  againft 
Cbc  appellee,  vitbin  tbtjtar  and  diy  aftew^uch  demife  \  for  that  he  was  in  no  default^  and  othei  wife 

'*  N   4  tVOuld: 


^onld  hire  bem  wtthoot  remedy.    •  Hawk.  PI.  C.  163.  cap.  23.  S.  33.*  And  ibid.  199^ 

Ci  p.  t7.  S.  105.  The  ferjeani  fayt  be  don  not  find  it  any  where  £»id«  that  the  picas  and  other  pio* 
ciediA.'t  therein,  being  put  without  dav  by  the  demtCe  of  the  king,  might  not  be  revhved  hy  a 
Jjtcial  re-attacbment^  m  the  fame  manner  at  in  any  other  adion  :  however,  it  is  certain  at  this  day* 
il  at  by  force  of\  Ed,  6-  cap.  7.  and  1  Ann.  rcf,  3.  Neither  the  wrii  norbi//,  nor  amy  fUa^nor  pr^ 
€i€dings  tbtreinyjball  i<  any  ^vay  di/cont'inuedf  or  put  wtbont  day  hyjucb  demfi, 

6.  ^0  of  fcrmedon  fur  chafed  within  thi  year  after  title  accrued 
againft  pernor  of  the  profits,  and  the  king  died  before  the  return  of 
the  writ,  the  writ  (haJl  be  removed  by  certiorari  as  above,  and  re- 
fummons  (hall  be  granted  for  the  mifchief,  &c.  Br.  Re-attach<- 
ment,  pi.  27.  cites  10  £•  4.  13. 

••«ee(T) 

pi.  1. 1.  (C)    In  what  Cafes  and  a3fwnsy  and  *  how. 


'I 


N  ajp/i  againji  twc^  the  one  pleaded  foreign  releafe^  and  the 

other  to  the  affife  \  and  it  was  adjourned  into  hank  for  the 

foreign  plea^  and  againft  the  other  it  was  fine  die,  and  at  the  day  in 

bank  the  foreign  fUader  wade  default^  and  the  afEfc  was  adjourned 

into  pais  without  re- attachment  againji  him  vjho  pleaded  to  the 

affile  \  and  he  pleaded  releafe  of  all  actions  after  the  day  in  bank,  & 

non  allocatur ;  for  he  had  no  day  in  court  without  re-attachment^ 

but  the  other  had  alwavs  day  in  court  till  now.     Br.  Re-attach-^ 

ment,  pi.  30.    22  AfT.  26. 

The  nature       2.  It  was  faid,  the  refummons  doet  net  lie  but  where  the  parol  if 

of  arefum-  ^Ifhout  day  without  folly  of  the  plaintiffs  as  by  demife  of  the  king, 

^M^nue'^be  "^^  coming  of  the  juftices,  proteflion,  ccffer  of  an  eyre,  &c.     Br. 

original       Refummons,  pi.  33.  cites  24  £.  3.  4.8. 

w/V ;  for  2.  But  if  it  be  difcontinuedy  a  man  (ball  not  have  refummons  j 
m<ii  Uw™  for  the  original  is  determined,  and  therefore  there  it  does  not  lie, 
no  rcfum-  though  it  be  in  cafe  of  ward,  where  refummons  is  given  by  * 
bli7a  ^bft*  flatute.     Br.  Refummons,  pi.  33.  cites  24  E,  3.  48. 

iiim  that  was  parly  to  the  original,  or  which  came  io  by  voucher  or  rcfceipt,  Ac.  fo  long  as  the 
tenant  lived,  ind  only  where  the  p/eawti  put  tvitbotft  day  wtbout  any  lacbet  or  default  in  the  party^ 
as  upon  a  conufance  granted,  and  failer  of  right  by  the  demife  of  the  king,  the  non  venu  of  the 
juUices,  or  when  the  paiol  demurred  for  nonage,  or  upon  the  allowance  of  a  proteAion,  and  thi 
like ;  but  if  the  procefs  be  not  continued  by  the  negligence  of  the  plaintiff,  no  rcCttrnmooa  lieu 
t  Infi.  44i.— -•  «8  ^*  »•  «*P*  35« 

4.  In  ajjiife  the  parol  was  without  day  mefm  between  the  veriiff 
and  the  judgment  y  by  removing  of  the  jujiices^  by  which  the  plaintiff^ 
fued  Wf  it  to  make  the  record  to  come  before  the  new  jujlice  to  have 
judgmerty  and  the  record  was  brought  before  them,  but  not  the  ori» 
ginal  nor  the  pannel,  by  which  the  jujiices  would  do  nothing  i 
wherefore  he  caufcd  them  to  come  by  another  writy  upon  which  the 
juftices  awarded  re-attachment  ad  audi endum  judicium  i  quod  notau 
Br.  Re-attachment,  pi.  32.  cites  26  AfT.  20. 

5.  In  ajftfiy  the  bailiff  of  the  francbife  bad  conufance^  and  after 
the  plaintiff  fued  re^attachmenty  which  was  pone  per  vadiosy  &c.  ita 
qucd  loquela  fit  in  eodem  JlatUy  Sc  quod  ballivi  fibi  d^  re£lo  defe* 

cerunt^ 


XUOtmmonst,  ftc*  i6t 

cemnti &c.  &  §  quod  habeas  corpora  juratorum  return^  &c*    Br*  ^f^ f^^^ 
Rc-attachmcnt,  pi.  8.  cites  26  Aff.  ♦66.  **  ^  *'* 

6.  In  affife,  conufance  of  pleas  was  granted  ip  5.  and  after  die 
flaintiff  fued  rt- attachment  for  failer  of  right  in  the  francbifi  i 
for  at  one  day  the  tenant  pleaded  to  the  ajfife^  at  which  day  tbo 
bailiffs  would  do  nothings  but  gave  day  ovn^  and  at  the  day  did  not 
come*     Br.  Re-attachment,  pi.  ii.  cites  31  Afl*.  9. 

7*  In  fcire  facias^  the  prayee  in  aid  cajl  proteHion^  which  bor$ 
date  jtb  day  of  January  per  unum  annum  duraturum^  and  the 
plaintiff  brought  regarnijhment  in  lieu  of  refummons  upon  fcire 
facias,  as  he  ought.     Br.  Refummons,  pi.  4.  cites  40  £.  3.  i8. 

8.  Where  ward  is  brought  again  ft  twoy  and  the  one  dies^^t  Br.  Car^ 
plaintiff  Ihall  not  haue  refummons  againft  the  other ;  for  one  is  alive  P'- •**•  *^**** 
who  may  anfwer  of  the  ward :  and  fo  it  feems  that  the  writ  fhall  f But  «  ^^' 
abate,  and  the  plaintiffjhall  have  a  mw  original  againft  thefurvivor.  uould  be 
Br.  Refummons,  pi.  5.  cites  50  E.  3.  7.  L^lfixhe 

furvivor  fliatl  have  the  ward,  and  the  branch  of  the  ftatute  Weftm.  s.  cap.  s  j.  givea  the  refummoni 
^iihcr  agaiad  the  executors  or  heir ;  and  in  ibii  cafe^ar^  defendau  hom  efi  mortua,     a  Inft.  441. 

9.  If  z  judge  takes  conufance  ofa-fine^  and  the  king  dies,  the  writ  SoxivtrU^ 
af  covenant  Jbiiil  be  refummoned^  and  the  conufance  fhall  be  cer-  /^'"/Xi* 
tified  by  writ  dire£ted  to  the  juftice.    Br.  Refummons,  pi.  8.  cites  itrthmud^ 
8  H.  4.  5.  ^'^^  f^ 

king's  mauy 
mitred,  and  after  tbe  king  dies  hefvrt  the  tngroffmeni  of  the  fine,  the  writ  of  covenant  may  be 
rcfummoned,  and  then  the  fine  maybe  engrois'd;  quod  nota%  Br«  RcfummonSi  pi.  ai.  dtct 
X  U.  7«  lo.  Br.  Fine,  pi.  85.  citea  S.  C. 

10.  In  affife  of  mortdanceflor,  the  tenant  is  effoined,  and  at  the  ^« »» f'- 
day,  &c.  makes  default,  the  affife  fhall  be  awarded  by  his  defeult ;  J^7«/*L 
for  refummons  does  not  lie  there,  but  upon  immediate  default  made  ejoipudat 
upon  the  original.     Br.  Refummons,  pi.  34.  cites  4  H.  6.  23.         tberttmrn^f 

the  fuM" 
moMf  >nd  at  the  day  maiet  default^  refummons  (ball  not  iilue,  but  the  attaint  Jhall  bt  awardtd  by 
deiauU ;  for  refummons  fliali  not  ifTue  but  immediately  afi^  tbe  return  of  the  fumoxooA.    Br.  B^ 
iummom,  pi.  29.  cites  18  £•  4*  8« 

11.  In  trefpafs  in  London  in  tbe  time  of  H.  6.  the  defendant 
pleaded  arbitrement  in  Kent,  and  fo  to  iffue,  and  proafs  continued  to 
the  habeas  corpora,  and  diere  the  parol  was  put  without  day,  bc" 
caufe  King  E.  4.  as  lawful  and  true  heir  to  £.3.  and  aJfo  ta 
King  R.  2.  toot  upon  him  the  dignity  of  the  crown,  by  which  at  the 
prayer  of  the  plaintiff,  re-attachment  was  granted  againfl  the  de- 
fendant to  the  fherifF  of  London,  and  rehabeas  corpora  againfl  the 
jury  to  the  fberiff  of  Kent ;  quod  nota.  Br.  Re-attachment^ 
fri.  19.  cites  I  £.  4.  I. 

12.  In  recordare  they  were  at  iffue,  and  it  paffed  for  the  ^#- 
fendant,  and  after  the  pUa  was  removed  without  day  by  demife  of 
the  king^  by  which  the  defendant  prayed  refummons,  in  the  name  of 
plaintiff,  and  could  not  have  it ;  but  the  opinion  of  feveral  was, 
riiat  he  (hall  have  a  fpecial  writ  upon  the  matter,  and  both  parties 
ihall  be  warned,  and  by  others  the  defendant  fhall  liAyt  fcire  facias. 

£r.  RefummoDSi  pl«  23,  cites  2  £#  4*  (!• 

i3«  la 


Ar.  Rc-kt-        13.  in/ormedon  the  parties  were  at  ijfue^  procefs  continued  to  the 

i  ^!'dtc"'  Afl^^^x  corpora,  and  after  the  parol  was/me  die  by  depofition  of  Kin^ 

s.  c.— -  £•  4-  a'^d  the  demandant  had  refummons  againfl:  the  tennnt,  and 

^he  opi-  in  the  fame  writ  habeas  corpora  againft  the  jury.     Br.  Refummons.  ' 

cZ^lt  pi-  *4.  cites  10  E.  +.  13. 

that  in  this  cafctbe  platntifF  fhotild  have  re  attachment,  notwjthftanding  that  no  froctft  was  in  tht  \ 

original  which  was  by  bill ;  for  otherwifc  the  plaintiff  Hiall  lofe  the  advantage  ot  the  pleading  be*  1 

fore,  lad  hit  colU,  which  (hall  be  miCchievous,  &c.     Br.  Rc>aiiachment,  pi.  23.  citet  S.  C. 

£  162  3       14-  In  avowry  the  parties  were  at  ijfue,  and  venire  facias  re* 

Br.  Scire      turned,  and  habeas  corpora  awarded,  and  after  the  parol  was  witb^ 

^**"ciu»     ^^*  ^^^  ^^  demife  of  the  king,  and  the  defendant  prayed  fcire  facias 

B.  C.  againjl  the  plaintiff  to  bear  the  jury,  and  habeas  corpora  againji  the 

jury ;  and  all  the  juftices  agreed  that  he  (hall  have  fcire  facias,  and 

this  for  the  mifchief  of  having  return.     Br.  Refummons^  pL  26* 

cites  10  £.  4.  15. 

15.  In  detinue  if  tlie  defendant  prays  garni Jkment  again/1  J.  wh$ 

lemes  and  pleads  with  the  plaintiff,  and  after  the  parol  is  without 

day,  the  garnijhee  Jhall  have  fcire  facias.     Ibid,  per  Catefby. 

%r.  %cire  '6.  So  where  2  feveral  writs  of  ward  are  brought  again/1  one 

hcto,  pi.     and  the  fame  man,  by  which  they  enterplead  upon  the  firfi  original^ 

19^  ducf     ^j  ^fj.^,.  ^YiQ  parol  is  without  day,  and  the  j^^  plaintiff  will  not  fut 

refummons,  i^^  fecond  plaintiff  Jhall  have  fcire  facias  againjl  the  fir  ft 

plaintiff:  to  which  all  the  juftices  agreed.    Br.  Refummons,  pi.  26^ 

cites  10  £•  4.  15. 

17.  So  in  quare  impedit  for  the  default ;  for  every  one  is  a5iot 
againjl  the  other.    Br.  Refummons,  pi.  26.  cites  10  E.  4.  15. 
Br.  ^cire  fa-       J  8.  So  in  quo  jure  for  the  plaintiff,  if  the  parol  be  wiihcut  day 

*^"' s  (?^'  ^fi^^  *^  ^^^  ^^^'  ^'''^'    ^^*  Refummons,  pi.  26.  cites  10  E.  4.  15. 

"  '    '  19.  And  fo  it  fcems  that  where  the  defendant  is  hrcome  aSfor^  or 

is  in  cafe  to  recover  nothing,  or  to  have  nothing  againjl  the  plaintiff 

that  he  (hall  have  fcire  facias  in  this  cafe.    Br.  Refummons,  pi.  20. 

cites  10  E.  4.  15. 

Br.  Reat-        20.  Contra  in  appeal,  there,  if  the  parties  are  at  iflue,  and  after 

uchment,  ^  ^j^^  i^2lX<A  is  without  day,  the  defendant  (hall  not  have  re-attachment 

S.c.   Per   to  recover  damages  againft  the  plaintiff";  for  he  is  not  intitled  to  have 

Jei^ncy,       damages  ////  he  be  licito  modo  ac^uietatus  \  for  he  was  never   \i\ 

J^co^ccOk  jeopardy.     Per  Choke  J.  quod  non  negatur.     Br.  Refummons^ 
rooke       pi-  2j3.  cites  10  £•  4.  i6. 

faya,  and  fo 

f<(e  that  if  he  had  been  intitled  by  acquittal,  there  he  might  have  the  icire  faciaa.  ■■ 

Br.  Scire  fdcias,  pi.  195.  citcftS.  C. 

21.  If  a  man  brings  formedon  againji  pernour  of  the  profits 
within  the  year  after  title  accrued  to  the  demandant,  and  before  tbe 
return  of  the  writ  the  king  dies,  the  ivritfiall  be  removed  into  C  B. 
^y  certiorari,  and  upon  this  he  (ball  have  refummons  for  the  mif- 
chief.    Br.  Refummons,  pi.  27.  cites  10  £.  4.  14. 

22.  The  fame  of  re^attathment  in  appeal  of  death,     IbH. 

23.  Trefpafs  in  C.  B.  againjl  7,  who  pleaded  feveral  pleas  l# 
iffue,  ?j[\Ajeveral  venire  fetcias*s,  and  habeat  corporals,  and  aft^r  the 
parol  was  without  day  by  depofition  of  £•  4*    The  plaintiiF  had 

one 


I 


I 


^nb  re-attaehmint  ogatnft  binh^  ad  auiiendum  jurat9risfiaitx\\t^  hi 
tjuos  fe  feparatim  pofuerunt,  and  habeas  corpora  in  the  (ame  writ 
againft  both  the  juries.  Br.  Re-attachment,  pi.  24.  cites  10 
hs.  jt.  13. 

24.  In  tnfpafs  in  B.  R.  the  parties  were  at  ijfue^  and  at  the  nifi  ^«<'byBit- 
trius  thi  defendant  made  default^  and  the  inqueft  awarded  SigsinA  ^^\qiI^ 
nim  hy  default^  and  pajfed  for  the  plarntiff'^  and  after  before  the  day  faffed 

in  Lank^  the  king  died,  ana  fo  the  parol  was  without  day ;  and  ft  agajfrjfjbe 
was  held,  that  the  plaintiflF  ought  to  have  re-attacbment  againft  the  ^ulbUpi^m^ 
difndant  to  hear  his  judgment  ^  notwithjlanding  that  be  was  out  of  tiff  bad  bttm 
tourt  by  his  d  faulty  but  the  defendant  ihall  not  plead  thereupon  ;  ffon/wtim 
but  judgment  cannot  be  given  till  it  be  revived  by  re-attachment  'l^^fj^ 
to  give  the  defendant  dny  in  court  to  ftand  to  the  judgment,  priu*,  and 
Br.  Re-attachment,  pi.  a8.  cites  16  E.  4..  14..  the  parol 

^  T      T  was  with, 

one  day,  as  abovr,  before  the  day  in  bank,  the  certiorari  Jkall  be  fued  the  next  term,  to  make  th« 
ilefcodant  able  to  pray  judgment  aKatnll  the  plaintiiF.     Brook  makes  a  ifu^tre  if  it  cin  be  Vfitbotd 
fiirefatioM  ag«ioft  the  plaiotiff.     Br.  Re-aitachment,  pi.  aS.  cites  10  £.  4.  14. 

25.  In  account^  t^e  defendant  was  awarded  to  account,  and  capias  f  .163  3 
ad  computandum  ijfued^  and  it  was  returned  cepi  corpus,  and  he  ac-  in  account^ 
counted  before  the  auditors,  and  pleaded  a  plea  to  ijfue  triable  in  a  'h^^(/«'- 
foragn  county  y  and  found  matnprtze  by  recognizance,  and  after  the  atuardedtt 
iJfue  uas  dij continued  by  demife  of  the  king ;  and  the  plaintiff  prayed  «rro»»/,aiid 
cnpias  ad  computandum  de  novo,  and  could  neither  have  that  nor  t^i'^'fl? 

r  \  r      '    1    n  *         '•  ff«  It     1  tffue  before 

reuimmons,  but  fpecial  fcire  facias  comprehending  all  the  matter^  tbe  amditert, 
and  habeas  corpora,  and  diftref??  againft  the  jury,  and  the  fcire  facias  which  «»# 
was  fued  where  the  original  was  fued,    Br.  Refummons,  pi.  44.  J^'^*'^' 
cites  I  E.  5.  I.  dtmifftftbi 

yt\i\cYi  fcire  fueiat  with  habeas  ^rpora  jurat,  iffued.  And  fo  fee  that  refummons  does  not  Hct 
for  the  original  %uas  in  a  manner  determined  by  tbe  a^vard  to  account  before,  which  is  a  judgment ; 
»nd  yet  two  judgments  (hail  be  in  account  before  that  it  be  ended.  Br.  RefammoftS,  pi.  j^ 
cttrs  1  H.  7.  I. 

26.  Where  procefs  (hall  be  faid  to  be  put  without  day.  It  feems 
agreed,  that  by  the  common  law  all  proceedings  upon  any  indi£i» 
ment,  information  or  popular  aSiions  whereon  no  judgment  had  been 
given,  were  wholly  determined  by  the  dcmi/e  of  the  Ung,  and  that 
nothing  remained  but  the  indiSiment  or  information,  original  writ 
er  bill,  which  were  put  without  day  ////  re-continued  by  re-attach^ 
ment,  to  bring  in  the  defendants  to  plead  de  novo.  But  this  is 
fully  provided  for  by  4  (!f  5  ^.  3.  18.  and  i  j/nn.  8.  by  which  ri 
is  enaffed,  that  fuch  procefs,  &c.  Jhall  continue  in  the  fame  force 
after  tbe  king's  demife,  os  it  would  have  had  if  be  bad  lived. 
2  Hawk.  Pi.  C.  299.  cap.  27.  S.  104. 


(D)     In  what  Cafes.    General  or  Special. 

X.    A  SSISE  againft  an  infant  and  J.  S.  of  a  rent'cbarge  by 

JLJL  deedj  die  infant  pleaded  that  ne  charga  pas  by  the  deed 

mbicb  Aore  datt  in  aforfign  C9unty^  by  which  it  was  adjourned  into 

bani^ 


iank^  and  the  affife  was  without  idj  agmnft  J.  S.  and  w^s  tritdfor 
the  plaintiff  in  bank  by  niji  priusy  and  remanded  into  pais  to  be 
taken,  and  re- attachment  ^ued  againft  the  other s^  who  >Aere  fin^  dle^ 
which  re-attachment  did  not  make  mention  of  any  day  certain  \  but 
quod  fuit  ad  afE  And  therefore  per  Cur.  he  was  awarded  to  fue  a 
new  writ)  quod  nota ;  for  per  Shard,  if  a  general  re-attachment 
had  been  fued  to  re-attach  all  affifes ;  yet  in  this  cafe  he  ought  to 
have  a  fpecial  re-attachment ;  quod  non  negatur*  Br.  Re-attach- 
ment, pi.  31.  cites  26  AC  3. 

2.  AiTife  was  adjourned  to  Weftminfler  for  difficulty,  and  then 
the  ailife  was  awarded,  and  a  fpecial  re-attachment  againji  A.  ubero 
the  affife  was  againfi  An  and  three  others  \  and  at  the  day  all  the 
jujlices  did  not  come^  and  general  re  attachment  iffued  to  attach  all 
the  affifes.  '  Perfey  faid,  this  aflife  ought  to  have  been  attached  by 
fpecial  re-attachment,  and  therefore  the  platntifF  was  direded  to 
fue  another  re-attachment  againft  the  next  fefllons ;  for  three 
were  not  yet  re-attached,  but  A.  only«  Br.  Re-attachment,  pi.  13. 
cites  39  Aff.  5. 

3.  In  afGfe  it  was  at  another  time  fent  to  the  bijhcp  to  certify  if 
the  plaintiff  was  a  bqftard  or  mulier^  returnable  at  the  next  femons, 
and  at  the  day  the  parties  were  without  day^  by  not  coming  of  the 
jufliceSy  and  now  are  the  affxfe^  and.  the  parties  re-attacbed  by  a 
general  re-attachment  for  all  affifes^  but  no  writ  fent  again  to  cer^ 
tify^  and  now  the  bijhop  certified  by  the  firfi  writ^  that  the  father 
and  mother  were  efpoufed,  and  he  born  in  the  efpoufals,  and  the 
efpoufals  continued  all  their  lives;  and  the  certificate  awarded 
good,  notwithftanding  that  new  writ  of  certificate  was  not  awarded, 

r  1 64  ")  ^"d  the  plaintiff  recovered  the  land  againft  him  who  appeared  only^ 
and  not  againft  the  others  who  did  not  appear  \  quod  nota. 
fir.  Re-attachment,  pi.  14.  cites  43  An.  11. 

4.  In  writ  of  error  it  was  faid,  by  Hank,  for  law,  that  it  is  the 
office  of  the  juflices  of  afftfe  after  the  parol  is  without  day  to  re- 
attach all  the  afiife  by  a  general  writ  without  fuit  or  appearance  of 
the  party.     Br.  Re-attachment,  pi.  5.  cites  8  H.  4.  5. 

5.  Appeal  againft  fever  aly  v/h^i^of  fome  dwelt  in  a  foreign  county^ 
and  therefore  capias  with  proclamations  iffued  in  this  county  ac- 
cording to  the  ftatute,  and  was  returned  ferved^  by  which  exigent 
iffuedy.'asA  before  the  return^  the  king  died\  and  therefore  it  was 
faid,  becaufe  he  had  not  fued  z  fpecial  re- attachment  reciting  the 
procefs^  he  ought  to  have  writ  with  proclamation,  contra  upon 
fuch  fpecial  re-attachment ;  for  this  (hall  revive  the  procefs. 
Br.  Re-attachment,  pi.  34.  cites  i  £.  5.  2.  and  fays,  fee  the  book« 


(E)     Sued,    By  whom. 

ilaft.  441.  t.  TF  haron  and  feme  bring  writ  ofward^  and  the  baron  £es  penJU 
cites  s.c.«c-      J^  i^g  fijg  ^rit^  tYitfeme  Jhall  not  have  refummons ;  for  the  ftatute 

■^d  tbat^'   fpeaks  only  of  heir  or  executor,  and  therefore  (he  is  put  to  a  new 
the  wik  original* 


I« 


Reamtmon09^/  164. 

•risinal.    Br.  Refumxnons,  pL  41.  cites  19  E.  3*  wd  Fitzh.  ftiaiubate, 

c^r  £.    « «^  bccaufc  one 

bCI.  &.  119.  ofihepUin- 

4ifis  it  alive^  to  whom  the  wardfliip  furviveth,  ft  part  querent  son  obiit.'  So  if  2  jpint  l9rd»^ 

•r  cpptrcnurt  of  a  feignory,  bring  a  writ  of  ward,  and  one  of  the  plaintiffs  diet,  the  writ  ii  abatcdi 
and  the  furvivor  (hall  not  nave  a  refummons,  for  the  ftat.  Weilm.  2.  cap.  3^.  gives  the  refummont 
cither  to  the  heir,  or  to  the  execatort,  and  not  to  any  furvivor  who  may  have  a  new  original. 
«  Inft.  441. 

2.  A  maa  bnught  writ  of  ward^  and  died^  and  his  btir  brought  J'^"? 
rtfummoHs^  and  not  the  executor;  becaufe  it  was  by  reafon  of  his  |,o^en'tiiuit 
proper  fee  according  to  the  ftatute  of  Weftminfter  2.  cap.  35.  and  the  makert 
after  the  defendant  Midy  and  then  the  heir  brought  rejummons  againfl  of  this  aa 
the  executors  of  the  defendant ;  quod  nota.    Br.  Refummons,  pi.  iS.  j^^rnedta 

cites  24  £•  3.  48.  the  law, 

becaufe  the 
refummont  it  given  to  the  heir,  where  by  law  the  heir  cannot  have  the  wardfhip,  being  but  t 
chattel,  the  makert  of  the  law  knew  that  as  well  as  the  objcaor ;  for  it  is  faid  in  9  Ed.  3.  that  they 
were  fage  gents  that  were  at  thit  parliament,  but  feeing  no  refummons  in  this  cafe  did  lie  by  the 
common  Itw,  the  makert  of  this  %6t  gave  the  refummoos  to  the  heir,  ^ben  the  vtardjhip  accrued 
rmtiome pT^frtl  ftodi \  for  there  the  inheritance  of  the  tenure  might  come  gn  queflion,  wtiich  con- 
cerned the  heir  more  than  the  ward(hip,  hac  vice,  could  conccio  the  executors ;  and  as  if  the  de- 
fcndaat  make  his  teftament,  and  deviftt  the  ^xtard  to  another,  yet  the  rejummont  ftudl  he  aw.ardcd  by 
Cbe  next  fublequent  claufe  of  this  a6l  againft  the  exrcu/ors,  although  they  have  nothing  in  the  vt/ard^ 
mndfir  their  infuJUiencj  againft  the  heir,  who  cannot  cla>m,  the  ward  being  but  a  chattel ;  fo  in 
novocain  providebant  novum  remedium ;  and  in  one  cafe  charged  the  heir  of  the  defendant,  whom 
the  law  could  not  charge,  and  in  another  gave  remedy  to  another  heir  upon  a  good  reafon,  who  by 
law  had  none.     2  Inft.  441.  cap.  35. 

If  iAm  plaintiff  in  the  vn^it  of  ward  diet,  and  a  refummom  is  fued  by  the  heir,  if  the  defendant 
dki  the  heir  Ihall  have  a  refummons  againft  the  executors  of  the  defendant ;  for  the  words  of  tht 
branch  of  the  ftatute  be,  inter  querentem,  vel  ejus  haercdem  feu  execatores,  &  cxecutorct  defoa- 
4catJl,  &c.    %  Inft.  441.  cap.  35. 

3.  In  prtecipe  quod  reddat,  conufance  of  the  plea  was  granted^  and  *  ^n^*  44>- 
iht  tenant  fued  refummons  for  failing  htm  of  right -^  quod  mlror;  the  tenant** 
that  the  tenant  fhall  have  it.     Br.  Refummons,  pi.   19.  cites  fhaiinot 

39  E.  3.  17.  have  refund 

^'         ^      '  mons,  be- 

caufe he  never  fued  out  fummoni. 

4«  If  in  trefpafs  verdift  pafTes  for  the  defendant,  he  may  caufe  *^-  Scire  fa. 
die  record  to  be  brought  into  court,  and  have  judgment  againft  the  sf  c.!!!2. 
plaintiff  to  be  barred,  though  the  ptaintifF  had  no  day  in  court,  by  •  7  Rep.  30. 
reafon  of  J  the  depofition  of  the  king,  in  whofc  time  the  vcrdift  was  •.s.P.inih* 
given;  for  the  ♦  defendant  cannot  have  refummons  nor  re-attach-  cominuanct. 
ment,  but  fome  hold  in  B.  R.  that  he  fhall  have  fcire  facias  s  quod  of  procefs, 
nota.    Br.  Re-attachment,  pi.  22.  cites  ♦  10  E.  4.  13.  &c.  bccaufo 

he  had  nci* 
ther  fommona  nor  attachment;  and  becaufe  at  common  law,  if  a  verdid  had  pafled  for  the  de- 
fendant, and  before  the  day  in  bank,  the  king  had  died ;  in  this  cafe  there  is  a  diicontinuance,  and 
the  defendant  may  by  certiorari  remove  the  record,  and  though  tbe  parties  (ball  not  plead  any  plea, 
yet  tbe  defendant  ought  to  fue  fcire  facias,  but  without  fcire  ^cias  he  (hall  nbt  have  judgment;  be* 
caufe  the  parties  have  no  day  in  court,  and  the  fcire  facias  (hall  revive  the  record,  and  give  day  to  tho 
partiea  contiary  to  the  opinion  of  Littleton.  1  o  £.  4.  13.  b.  though  he  fays,  it  was  fo  adjudged,  that 
the  defendant  m  fuch  cafe  (hould  have  judgment  immediately.    >■  ■    S.  F.    a  laft.  441.  cap.  35* 

5*  In  debt  againft  two  executors^  the  one  was  fummmed  and 
Jeveredj  and  the  other  and  the  defendant  were  at  iJTuej  and  afier  the 

fenrri  viis  wiibQtf  4«J  by  dgmife  of  King  E.  4,  an4  p^r  Littleton, 

the 
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the  Kcfiifi|0iOfi5  fbaU  be  ^.  ^  whfued  alau^  aod  not  bji'bodu 
Br.  RefiunmoiiSy  pi.  25.  cites  10  it.  4.  13. 


(F)     Sued.    Agdnjl  whom* 

I.  TN  afliie  againft  baron  and  feme^  die  /ifxa^  ttw/  ncnvid^  and 
X  pUadedy  and  bad  day^  at  which  day  toe  ajfife  was  without  day 
by  not  coming  of  the  juJUces^  and  by  general  re^attaeb/nent  the  baron 
and  feme  were  re-attacbed.  Per  Ferfey,  the  re-attachment  is 
mthout  warrant ;  for  it  ought  to  have  been  agqinji  them  who  laji 
bad  dayy  and  then  was  the  baron  <M|t  of  court,  and  without  day  ; 
and  it  was  touched,  that  the  writ  ought  to  have  been  (pecial, 
making  mention,  &c.  As  it  feems,  it  Ihall  make  mention  of  all  the 
circumftanceSy  and  of  the  laji  day  in  court  between  the  parties* 
fir.  Re  attachment,  pi.  10.  cites  30  AiT.  39. 

2«  Mortdanccfter  was  long  depending  by  argument  of  a  de- 
murrer upon  eftoppel,  and  after  the  afiife  was  awarded  at  large, 
becauie  an  infant  was  tenant^  who  pleaded  eftoppel^  which  was  not  a 
good  eJloppel\  and  the  Court  was  in  doubt  if  they  (hould  award  the 
refummons  againft  the  jury^  or  againft  the  party  \  and  per  Cun  it 
was  awarded  againft  both ;  quod  nota ;  and  this  refummons  was 
the  proccfs  made  upon  the  original^  and  not  the  refummons  to  revive 
the  pUa  after  it  is  fine  die ;  for  upon  the  one  lies  eilbin,  and  upon 
the  other  not.     Br.  Refummons,  pi.  20.  cites  30  AiT.  51. 

3.*  In  affifc  they  are  adjourned  to  Wejlminflery  and  there  they  re- 
folved  and  remanded  the  affife  into  pais^  to  inquire,  &c.     For  it  was 
after  the  iffue,  at  which  day  nofpecial  re^attachment  wasfutd  to  re- 
attach the  jury ;  and  thougn  the  parties  have  day  fixed,  yet  the  jury 
not  being  re-attached,  the  juftices  commanded  them  to  fue  re- 
attachment.    Br.  Re-attachment,  pi.  12.  cites  38  AfT.  29. 
BrXhtrun      4«  Where  the  defendant  in  detinue  prays  garnijhment^  and  the 
dc  Teirc,     garnijhee  comes  and  is  at  iffue  with  the  plaintiff,  and  after  the  gar- 
j!  c.  '*"*   ^^^^^  ^^>  ^^  plaintiff  flull  have  refummons  againft  the  defendant, 
and  fcire  facias  againft  the  heir  or  executors  of  the  garntftiee,  and 
the  writ  ihall  not  abate.    Br.  Refummons,  pi.  %.  cites  o  H.  6.  36. 
5.  Refummons  fball  be  againft  the  defendant  and  the  garnifl>et 
in  writ  of  detinue.    Per  Brian*     Br.  Refummons,  pi.  45.  citet 

♦rx66]  lE.  5.  3- 

SrP.  aipli.      6.  Refummons  cannot  be  againft  him  who  was  not  funmojudm 

4i>«  3r.  Refummons,  pi.  22.  cites  5  H.  7.  38. 

And  in  a         7.  A  refummons  lies  not  againft  the  heir  of  the  defendanty  if  the 

ralSuhc*  c^^^u^o*^  ^*ve  afTets ;  and  it  is  a  good  plea  for  the  heir  to  (ay, 

hfclr^for  thp  th^t  thp  ♦  executors  have  fufGcient  5  but  if  the  executors  have  affeti 

infttflfi^cy  for  part^  and  the  heir  eJ^eSfs  for  party  yet  no  refummons  is  givea, 

cuwi^u'ii  againft  them  both  by  this  afl.    %  Inft:,  441,  442.  cap*  35. 

a  good  pica  (or  biro^  tbu  be  bai  wtblng  iy  defeat  ia  £bc  fiiftple.    a  lu(^  44a.  cap,  3^. 


I 


(G)    DifcontinueJ; 
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(G)    Difcontinued^  and  the  EfFedl  thereof. 

1-  XTT^-'^'"  rf  rigbt'f  two  were  received  and  voucbedy  and  the 
V  V  vouchee  ccnne  and  pined  the  mife^  and  writ  ijfued  to  the 
Jberiffto  caufe  4  knights  to  come  to  make  the  grand  ajpfe^  returnable, 
&c.  and  at  the  day  the  vouchee  and  one  of  the  prayees  were  deadj  which  t 
\^as  ibe^n  to  the  Court  by  which  i^ed  refummons  returnable,  &c, 
Ac  which  day  the  deferent  was  eWoined^  and  at  the  day  Culpeper 
(kid,  the  procefs  is  difcontinued  ;  for  it  ought  to  have  been  certified 
hy  rtturn  ofthejberiff^  and  yet  he  was  awarded  to  anfwer,  Br.  Re- 
iummons,  pi.  7.  cites  7  H.  4.  3. 

(H)    Revived^  what ;  and  in  what  Cafes. 

X.  XyR^CIPE  quod  reddat  agairji  the  prior  of  B.  they  wer^  Br.  A^rmnr 
JT  at  ijfue^  and  when  the  inquejl  appear ed^  the  tenant  brought  nioii^pL3gp 
fuperfedeas  to  Jlay  it^  inajmuch  as  be  was  a  prior  alien^  and  the  king  **^*^**' 
badfcifed  his  temporalities  during  the  war^  and  leafed  to  him  infamty 
and  that  they  (hould  not  proceed  \  and  upon  this  he  prayed  aid  of 
the  kingy  and  the  parol  was  without  day^  and  after  the  demandant 
ehtained  procedendo^  and  fued  refummons^  and  the  demandant  prayed 
habeas  corpora  againjt  the  jury^  becaufe  they  appeared  before^  and 
could  hav^  ^nly  venire  facias  de  novo,  and  the  IheritF  may  return  a 
new  pane  ,  and  fo  he  had  ;  and  fo  fee  that  the  refummons  is  not  re- 
vived, but  only  the  ifTue,  and  not  the  venire  facias,  and  procefs  upog 
it;  quod  nota«     Br»  Refummons,  pi.  15.  cites  21  £.  3.  44. 

2.  In  account  they  were  at  ijfue^  and  found  for  the  plaintiffs  an4 
tttptai  ad  computandum  ijfued^  and  after  exigent^  and  after  the  parol 
was  without  day^  and  the  plaintiff  brought  refummons^  and  prayed  ex^^ 
igent  allocatis  com.  by  default  of  the  defendants  Wilby  (aid,  you 
ihall  have  only  a  pone  per  vadios,  andf  fo  it  feems,  that  nothings 
is  revived  but  only  the  original*  Br,  Refummons,  pU  i6*  cites 
ai  E.  3.  49. 

3.  Note,  that  where  writ  of  ward  is  brought,  and  after  is  dif-  ^^  rt/um' 
continued^  and  the  plaintiff  dies^  this  cannot  be  revived  by  re-  *;^^]ii^'^^' 
fummons.     Br.  Refummons,  pi.  i8.  cites  24  £•  3.  48.  ginal^'whuh 

vived  where  it  h  difcmtimied^  which  is  the  defaoU  and  folly  of  the  party*  bat  death  ia  the  »A  ofi 
God  of  which  the  <Uiute  has  provided  a  lexnedy,  b|it  not  after  dilcoDtij^iiance^  ^upd  nota.;  pec 
'Wilby  and  othera  dearly.    Ibid. 

■  •  •  •  ... 

4.  In  af^e  by  7^^^  one  would  not  fue^  and  at  the  day  of  the  re^ 
turn  ^  the  fummons  ad  fequendum  fimul  the  parol  was  without  dayi 
^ece  a  general  refummons  will  not  revive  the  writ  of  iiimmons  adi 
feqi^nduo;!  fiqii^ »  fof  it  fe^ms  that  procefs  cannot  be  revived.    6r.  [  167  J 
&^Wiipip93,  pi.  36.  cites  44  £.  3.  i4 

5.  Fonn^lfMc^afn/l  baron  andfen^j  s^i^  thefeme>  wajs  ruceivfd if^ 

Refummoiis 
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Refutntnons  was  fued  againft  the  feme ;  and  per  Marten  J.  Ae 
feme  fhall  now  be  in  the  fame  degree  that  (he  was  at  the  time  of 
the  receipt,  fir.  Refummons,  pi.  14*  cites  9  H.  5.  4. 
It  reems  to  6.  Affife  againjl  two^  the  one  pleaded  nul  forty  and  the  other  faidy 
be  holdcn  ^^^^  ffjg  tenements  arefelfed  into  the  hands  of  the  iingy  and  this  found 
iiiar  tf//  *  h  fxamnatiQn  of  the  ejcheator^  whereupon  they  ceafed  i  by  which 
tanfet^yiht-  the  plaintiff  obtained  procedendo  in  loquela  to  the  juftices,  and  after 
tbcr  ehfilw  ^\  ^^j  ^^^  without  day  by  not  coming  of  the  jujiicesy  and  a  general  re* 
diiconti-      attachment  was  fued  before  the  new  Juices  without  any  new  proce* 


fpcak  moie    ***ni^i*^*'j  <y   •'''•  ^ci u^ot  y    auu  vuc^ic;u^uu  tufrtc  -win  19  trycrriy  r cvcurjtn^ 

tccurately,    that  the  tenements  were  in  the  han^ls  of  the  kingy  commanding  them 
that  they      ^^^^  fjjgy  j^  „gf  proceed  to  judgment  rege  inconfulto.     And  there  it 
^'tiwtJay  was  agreed  per  tot.  Cur.  that  they  could  not  proceed  rege  Incon- 
kjtbtjMf'    fulto,  bv  reafon  of  this  iaft  writ,  and  otherwife  they  might  have 
'  Tm  thc^*  proceecled ;  for  when  the  firft  aflife  was  without  day  by  the  not 
were  de.     cooiing  of  the  juftices,  and  the  plaintiff  fued  general  re -attachment, 
ixnding,      this  (hall  revive  but  only  the  firft  originaL  and  noft  the  firft  matter, 
^^tb^'d^    which  proved  the  feifin  in  the  king ;  and  alfo  the  firft  procedendo 
tlvfbicb      directed  to  the  old  juftices  cannot  ferve  the  new  juftices  to  pro- 
tbeyarecoH'  cced,  but  becaufe  by  general  re-attachment  nothing  is  of  record 
*'i^'f'^^*  but  the  firft  original,  therefore  they  might  proceed,  if  no  later  writ 
mbfence  wis  had  Come  to  certify  them  of  the  feifin  of  the  king :  and  per  tot,. 
^ccajioned     Cur.  and  the  prothonotaries  upon  general  re-attachment  the  parties 
^M^Z^bt/^  ^^^^  p/^tfi/  di  novoy  though  they  had  pleaded  to  the  affife  before, 
2*/*;  but    quod  nota;  for  the  writ  is  quod  re-attaches  A,  B»  vel  ballivum 
AC  feems  to  juumy  and  a  bailiff  cannot  plead  nor  maintain  pleas  in  bar ;  but 
■U*f bat^i**^  f tf«/r/7  offpecial  re-attachment ;  for  there,  if  they  were  at  ifllie  upon 
•aufe  To  diC  a  foreign  releafe,  &c.  and  after  the  plea  is  without  day,  &c.  and  re- 
continued,    yiyed  by  fpecial  re-attachment  rehearfing  the  matter,  there  they 
out^Sr^*^  (hall  not  plead  de  novo,  but  after  the  plea  pleaded  the  party  (haH 
€anwotbeTe^  Hot  be  received  to  fay  that  the  tenements  are  in  the  hands  of  the 
vivedwtlh-  king.     And  per  tot.  Cur.  hy  fpecial  re^attachmenty  all  the  matter 
fymmoMior   ^^'^*  "  ^^^'  ^P^^  the  fir/i  original  Jhall  be  of  record  againy  and  fo  it 
reaiucb-     was  agreed  in  the  principal  cafe,  that  the  juftices  fhould  not  pro- 
wuHt^whicb,  ceed  without  procedendo  ad  judicium :  and  fo  it  feems,  that  the 
%e^al  "mav  Proceeding  to  the  verdift  is  good  without  any  procedendo  in  lo- 
wivttbt    quela ;  quod  nota.    Br.  Re-attachment,  pi.  i.  cites  9  H.  6.  40* 

ntfbcle  fro* 

tetdlngt  \  hmi  if  generaif  the  origirud  record  ohIj,  And  fays  be  does  not  find  tbat  any  ttatute  hm 
fcvncdied  chia  mi?chtef»  except  tn  the  cafe  of  amfet,  and  Jurh  titmm^  which  are  provided  f*r  hf^ 
%  £.  6.  cap.  7.    g  Hawk.  PI.  C.  300^  cap.  ay.  a.  io€* 

7.  In  trelpafs  the  parties,  were  at  ijfue  in  the  time  ofE.  4.  and  at 
die  nifi  prius  it  ^ms  found  for  iheplatntiffy  and  hepre  the  day  in  httnk 
the  parol  was  without  day  by  depofition  of  King  E.  4.  and  it  was  hcl<l 
that  the  plaintiff  (hall  have  re-attachment  to  revive  the  ijite^  and  t^ 
bav£  hisjudgmenty  and  to  give  day  in  court ;  but  at  this  day  th^  parties 
/haH  not  pleady  but  Ai9  fiall  revive  tbefirfi  ijjue  onfyy  and  therefore 
if  nihil  be  retumedy  upon  fuch  re-attachment  or  refummons  st9  aSas 
/ball  ijfusi  for  it  if  fipt  10  give  day  to  pltadi  and  therefore  he  fhall 


Reftimmonisf,  m^  167+ 

have  judgment  upon  the  refummons  returned  nihil ;  but  firft  cer^ 
tlorarljhall  ijfue  ovtof  the  fame  hank  to  return  the  record  ofnifi  prius^ 
And  per  Littleton,  if  fuch  verdi^  had  pajfed  fir  the  aefeniant^  he 
might  caufe  the  record  to  be  brought  into  court y  and  have  judgment 
againjl  the  plaintiff  to  be  barred^  though  the  plaintiff  had  no  day  in 
court;  for  the  defendant  cannot  have  refummons  nor  re-attach- 
ment: but  fome  held  in  B.  R.  that  he  (hall  have  fcire  facias,  quod  [  l68  1 
nota.     Br.  Re-attachment,  pi.  22.  cites  10  £.4.  13. 

8.  ["Though]  refummons  is  ita  quod  loquela  ilia  Jit  in  eodemjlatu  ivo'' where ^ 
quo  fuit  tali  die y  yet  it  ought  to  have  good  interpretation;  for  it  JIU^j'^/j*"  • 
Jhaumt  be  faid  in  eodem  ftatu  to  all  intents.     Per  Davers,  Br.  Re-  ridiSxprayt 
fummons,  pi.  22.  cites  5  H.  7.  38.  '»  *'  re^ 

ctttftd  bj 
^efatdt  ofibe  tenant  y  and  the  receipt  h  cottnter  pleaded ^  he  xvbo  fraytjhallndt  he  effolned  \  but  CQMttM 
mpon  refummGne  againjl  the  tenant,  and  him  after  the  parol  without  day.     Ibid. 

9.  General  refummons  revives  the  original^  or  the  ijjue^  if  they  S.P.  7  Rep. 
were  at  ifliie,  but  no  pleadings  if  the  parties  were  not  at  ijfue  before  J^^j  ^'  T""* 
that  the  petrol  was  put  without  day ;  h\xt  fpecial  refummons  revives  ihe  cafc"of 
tie  iffue  or  procefs.    Br.  Refummons,  pi.  22.  cites  5  H.  7.  38*  (iiPpomi. 

Per  Brian.  SroccS.&c. 

10-  But  where  fpecial  refummons  is  fued,  making  mention  of  the  and^bid.30! 

tenant  and  vouchee^  there  all  is  revived i  and  the  fame  of  the  plead-  >•  <^ysii  ap> 

"^g5,  per  Brian:  quare  of  procefs  or  default.     Br.  Refummons,  bookor^* 

pl-   22-  Entries,  Tit. 

Rr-attach- 
Inell^  499.  That  if  iflbe  be  joined,  and  jury  returned^  and  day  gtven  for  triaU  before  which  day 
the  king  diet,  yet  by  fpecial  refummons  all  thall  be  revived ;  for  the  jury  was  retorned  of  record, 
and  the  recotd  ther<>of  was  made  full  and  perfe^;  and  that  with  this  agrees  D.  118.  a.  3  Mar. 
fpl.  78.]  Buteiieszi  E.  3  44.  Contra  in  cafe  of  aid  prayer;  fori  hercibe  jury  it  not  levivcd, 
ns  it  it  held  tiiere,  but  a  venire  lac.  de  novo  (hall  be  awarded.  ^ 

1 1.  By  excommunication  writ  of  detinue  Jhall  not  abate^  as  upon  plea 
of  villeinage^  profeffon^  pramunirey  &c.  but  it  Jhall  be  fine  die  ^ 
t€7npdrey  and  it  may  be  revived  hy  refummons  or  re^attachment ;  quod 
nota.    Bt.  Excommengement,  pl.  i.  cites  Litt.  44. 


(I)     New  Defence. 


cap.  35.  the  executors  Jhall  not  plead  to  the  writ  any  new  matter  in  cannot  vary 
tar^  varying  from  thefirji  matter^  unlefs  it  arifcs  of  i  later  time,  by  J^^™^'^**^ 
reaibn  that  the  teftator  pleaded  in  bar  before ;  and  alfo  it  feems  that  |Sea!^bat 
die  writ  of  refummons  revives  the  firft  iflue,  &c.  quod  nota,  per  only  for 
judicium^    Br.  Exception,  pl.  6.  cites  24  E.  3.  25.  26.  S^met  o*f'' 

pvafoetitDe,  at  a  relcaie,  &c.    %  loft.  441 .  cap.  35#*^— Br.  Refummont,  pl.  43.  cita  %\  E.  3.  a^.  48. 

7m  In  a  general  re^tacbmentj  the  defencUnt  may  vary  from  hit 
firft  plea.  Contra  upon  a  fpecial  re-attacfament*  Bn  Ke-attach- 
mgvXj  pl.  34.  cites  i  £•  5^  a« 


i68  Beftimmom^  ^# 

This  «fc  is       3.  In  cut  in  vita^  the  tenant  after  the  view  faid  that  the  ie^^ 

an7in«i-'    ^^andant  had  entered  after  the  loft  continuance  \  judgment  of  the 

tions  no       writ,  and  fo  to  ijfue  \  and  after  the  parol  was  without  day  by  de* 

thing  of  <hc  mifeof^King  H.  6.  and  the  demandant  fued  refummons  againjt  thg 

t^hc'court     tenant^  and  rehabeas  corpora  againji  the  jury  returnable  prefently  j 

at  the  book  and  the  tenant  faid  that  after  the  laft  continuance  the  fame  demandant 

of  1  E.  4.     brought  affife  againff  R.  and  5.  &c.   of  one  acre  parcel  of  the 

for  ihat  ice  ^'fuxndj  and  recovered  and  entered^  and  pleaded  all  certainly^  and 

a  E.  4. 10.   averred  that  this  is  parcel  of  the  land  in  demand  in  the  cui  in  vita. 

•i  b.  pJ.  1.   Per  Moyle  J.  the  tenant  may  plead  dc  novo  upon  the  refummons^ 

and  therefore  may  have  two  pleas  after  the  laft  continuance  in  fuch 

cafe ;  but  Choke  J.  (aid  no,  he  is  not  now  at  large ;  for  he  (hall 

plead  no  plea  which  is  contrary  to  the  plea  which  he  pleaded 

|[  1 69  ]  before ;  for  if  he  had  vouched  before,  he  could  not  now  plead  in  bar, 

nor  things  diicordant  or  variant  from  his  firft  plea,  but  may  aver 

matter  which  flands  with,  &c.  and  therefore  per  tot.  Cur.  this  plea 

above  and  all  defaults  before  made  are  void,  and  are  not  revived  by 

the  refummons ;  quod  nota  \  and  therefore  the  tenant  (hall  not  be 

eompetied  to  &ve  thofe  defaults  now  in  the  refummons.     And  the 

fame  lawy  if  default  upon  default  was  recorded  in  the  firft  adion,  he 

fhall  not  be  compelled  to  anfwer  to  them  in  the  refummons,  but  the 

tenant  (hall  plead  as  if  no  default  had  been  made ;  and  if  he  makes 

default,  grand  cape  (hall  iflue,  which  was  not  denied ;  therefore 

quaere.     Br.  Re-attachment,  pi.  21.  cites  i  £.  4.  3  &  4* 

4.  In  trefpaf^  the  defendant  appeared  and  imparled^  and  at  the 
day  made  default^  and  writ  awarded  to  inquire  of  damages  return'- 
abU^  iic.  and  before  the  day  the  king  died  \  and  at  another  term  ia 
the  time  of  H.  7.  the  party  prayed  another  writ  to  inquire  of  da- 
mages ;  and  hy  one  of  the  j uftices,  he  can  have  only  re-attachment, 
and  in  this  the  defendant  may  plead  de  novo  of  a  matter  happening 
of  later  time.  And  therefore  it  feems,  that  by  the  re-attachment 
the  firft  de&ult  remains  of  record,  by  reafon  that  it  is  faid  that  he 
(hall  plead  that  which  arifes  of  later  time.  Br.  Re-attachment^ 
pi.  15.  cites  I  H.  7.  II. 


(K)     jigainft  whom.     Vouchets^  tenants ^  or  fome  of 

them,  and  How. 

1.  TN  ftt//«  vitOy  the  tenant  vouched  thr^l^  and  the  parol  do-' 
JL  murred  for  the  non-age  of  the  one^  by  which  the  demandant 

recovered  immediately  by  the  Jlatute  of  expeSlut  emptor ^  and  before 
full  age  the  demqndant  died^  fand  when  all  were  of  fuH  age]  the 
tenant  brought  refummons^  and  the  vouchee  could  not  bar  the  deman^ 
etanty  by  which  he  recovered  again/l  the  tenant^  and  the  tenant  over 
in  value  again/l  the  vouchee.     Br.  Refuntmons,  pi.  40.  cites  3  E» 

2.  and  Fitzh.  Voucher  210. 

a.  In  pracipe  quod  reddat,  tbe  tenant  vouched  y,  and  A.  his 
femoy  and  this  by  liin  of  the  fern  or  her  anceftary  as  it  feems^  wbm^ 
entered  into  the  warranty^  and  vouched  B.  who  entered  into  the  war^ 

ran^^ 


%iimmmf,f^  ^9^ 


¥mtj^  ^ni  itfkf  fhdied  the  durti  $/  J.  by  which  the  demtmlsmt 
iMd  rdttmmoQS  againft  Che  tenanH ;  for  if  the  demandant  recovered 
agaioft  the  ceilant,  and  he  over  in  value  againft  J.  and  A.  where  J. 
is  dead;  this  isr  error.     Br.  Refuinxnoiis,  pi.  39.  cited  iS£.  3.  17.- 

3*  Pr gtdp£ 'Huod  reddat;    per  Finch.  \f  tike  tenant  v$aicbes  Jt.  Jjulfee 
Vfb0  enters^  &c.  and  voticbfs  B.  the  denumdant  may  fay  after  that  ^ *^*- 
J.  tbifirft  vsmcbie  is  dead^  and  pray  rtfmmmtns  agednjt  the  vttrc&r/,  ^^^  ^|^  ^ 
inafinuch  as  it  cannot  come  in  by  return  of  the  (herifiF;  quod  non  ftc^d 
negator,  and  it  Teems  reafon ;    for  4thirwiji  errpff  foaU  be  in  the  ^'^"^^^^ 
judgment.     Br.  RefununoBS,  pi.  47.  ciCes  4O  £•  3%  37.  M/f  m^ 


rfur  ijfmt  tendti%d\  that  is  to  fay,  aftfr  tbt  Uf  emtttmMtft  and  prvy  fcftubmcMii,  aid* hive  ic»  b«* 
caufc  ociicrwUiB  if  judgment  ibaU  be  gtttOf  thitfluU  be  error ;  quod  nou*    IbkL 

4*  In  praecipe  quod  reddat,  the  tenant  viucbed  $ne  wbe  entered 
and  jnned  iffiii^  and  pending  tbis  tbe  king  dird^  by  which  the  parol 
was  without  day :  aiul  per  Suliard  and  Brian,  the  refimmens  Jbatt 
he  againft  the  tenant  ad  audiendum  judicium^  emd  efgainft  tbe- 
veaicbee  ad  audiendum  jurateres,    for  judgement  (hall   be  given 
againft  the  tenant,  and  over  in  value  againft  the  vouchee;  and^ 
Choke  and  Vavifor  contra,  and  that  it  (hall  be  againft  the  vouchee  C  '7^  1 
only*     Br.  Refummons,  pL  45.  cites  i  £•  5,  3» 

5.  And  by  feveral  counfel,  refummons  after  a  receipt'  in  pr^tcipe 
quod  reddat,  (hall  be  againft'  tbe  tenant  by  receipt  enly ;  fer  per 
vavilbr,  the  furplus  fliaU  abate  tbe  uffit^  if  it  Jbatt  be  againft  the 
tenant  and  tie  vouchee*  But  Brdok  (ayS|  quaeib  tDtunl.  Br.  Re« 
fummons,  pi.  54*  cites  i  £•  5.  3. 

6.  Fermedon  againft  M*  wbe  veuched  one  te  VMtframty^  who  en'"  Bm  it  was 
tered  inte  tbe  veueber^  and  vouched  oVer  one  who  tuas  Junumned  and  ^^  ^^x^ 
entered  into  the  warranty^  and  vouched  an  infant  untbin  age^  and  ^^^'^^ 
pray  that  tbe  parol  demuTy  and  fo  it  did^  and  after  refummeni  was  and  the 
fued  againft  the  tenant^  the  firfi  vouchee  and  tbe  fecond  vouchee^  and  vw^** 
net  againft  tbe  infant  y/ntYim  ^e^  for  he  was  net  fummoned\   and-^^*^^' 
refummons  cannot  be  againft  him  who  was  not  fununooed  \   quod  the//e«  is 
#]ota.    Br.  Refummons,  pi.  22.  cites  5  H.  7.  38.  >»'  ^j^'.  ^y 

the  kin|(  or  otbcrwire,  befktt  tb^t  he  enters  into  the  ^varraniy^  there  the  refumniom  JhtUl  it  MgrninjO 
$he  temamt  and  the  vmichee ;  for  there  cbe  vouchee  was  fummoned.    Ibid. 

7.  jft  the  full  age  of  the  vouchee^  the  tenant  ftfa/ljue  a  refummons* 
2  Inft.  456. 

(L)     Procefs. 

I.  Y  JV  wafte  at  tbe  grand  dijlrefsy  the  parol  was  without  'day  by 
J[    prote^ion^  and  die  plaint^ brought  refummons^  and  the'^^Ji- 
dant  made  default^  the  procefs  (hall  be  pone,  and  not' writ  to  inquire 
cf  the  wafte.    Br.  Refummons,  pi.  42.  cites  27  £•  3.  78. 

2.  In  entTf  fur  diffeifm^  the  parties  were  at  ijfucy  and  after  the 
^arolweu  without  day  hy  not  coning  of  the  jufticesy  and  after  a  r/« 
Jumnmes  was  fued  c^ainft  tbe  tenant^  and  habeas  corpora  againft  tbe 
frjl  jurors  in  the  Jame  writy  and  die  writ  was  returned  fervedy  and 
pe  ternrnt  made  default :  aad  per  Chock  and  Brian,  peut  cape  (haU 

O  2  iifue^ 


tio  Eeftmtmoniei.  ^r 

iflue,  and  not  grand  cape ;  for  refummons,  which  revives  the  fiift 
iflUe,  is  fpecial  refuininons>  and  therefore  this  revives  the  firft  ap- 
pearance, and  therefore  petit  cape  lies }  but  Littleton  contra^  ic 
adjornatur.    Br.  Refununons,  ph  28.  cites  13  £•  4.  i« 

(M)    Pleadifigs.    Abatement,  &c. 

1.  Q*  CI  RE  facias^  the  prayee  in  aid  caft  proteStion^  which  horg 
i3  date  the  yth  day  of  yanuary^  per  unum  annum  duraturumj 
and  the  plaintiff  brought  regamijhment  in  lieu  of  refummons^  upon 
fcire  facias  as  he  ought,  and  it  bore  date  the  %th  day  of  January  then 
next  following  \  and  it  was  held  there,  that  it  was  well  broujght, 
and  mat  the  fame  day  that  one  writ  abates^  a  man  may  bring  another  % 
quaere  inde ;  for  this  8th  day  is  the  laft  day  of  the  year :  but  if  it 
had  been  die  oth  day,  this  had  been  clear.  Br.  Refummonsy 
pi,  4.  cites  40  £.  3*  1 8. 

2.  Where  refummons  is  fued  out  of  a  franchife,  the  ttfriV  Jhall 
fay^  refummoned  per  boms  fummonitoresj  and  not  per  bonos  rt-fum" 
monitores*     Br.  Refiimmons,  pi.  11.  cites  11  H.  4* 
[  17^  1       3.  In  detinue  the  defendant  faidy  that  the  writing  was  delivered 
to  him  by  the  plaintiff  and  another  upon  certain  conditiony  &c.  and 
frayed  gamijhment  againft  the  other^  and  the  writ  of  detinue  was 
returnable  15  AHeh.  and  the  fcire  facias  was  returnable  15  Martini^ 
and  at  the  day  of  the  return  of  the  fcire  facias  the  garnijhee  caft 
proteSiiony  by  which  the  parol  was  put  without  day^  and  after  the 
plaintiff  fued  rejummons  againft  the  defendant  to  revive  the  parol  in 
the  fame  plight  as  it  was  15  Mich.     Strange  faid,  the  refummons  is 
not  good ;  for  it  fliall  be  in  the  fame  plight  as  it  was  at  Martini^ 
at  which  day  die  parol  v^as  put  without  day  by  protedion ;  judg- 
ment of  die  writ ;   et  non  allocatur ;   for  the  garnifliee  nor  the 
vouchee  are  not  parties  till  they  have  appeared,  and  enterplcadcd, 
or  enter  into  the  warranty,  and  therefore  the  writ  of  refummons  Jhalt 
make  mention  of  the  lafl  aay  onfyy  which  the  defendant  had  in  court j 
which  was  15  Mich,  in  this  cafe;  quod  nota  per  Cur.  and  the 
defendant  was  awarded  to  anfwer  over.    Br.  Refummons,  pi.  i. 
cites  3  H.  6.  45* 

For  more  of  Refummons  in  general  fee  ConuCanttt  d0ftl»' 
t^rOteitiOtlj  EefCefpt^  and  odier  Proper  Tides^ 


• 


« 


UttttCttf 


Eettttm  171 


i^eturn. 


(A)    Refcoui  [of  the  Body.]    What  ihall  be  a  good 

Return. 


[I. 


IF  the  (heriflT  returns  in  hank  a  refcous  made  to  his  baily-  tC  1 72 1 
errant  by  thefe  words,  fcilicet,  virtute  iftius  bnvisy  i^c.  D.'t4i. 
wiandavi  ballivo  mi9  itinerantiy  tic.  qui  mibi  fa  njponditj  quod  ^"S*  P^* 
arrtftavity  tf  r.  Jhewing  tbi  year,  day,  and  place^  and  the  refcous  47^^mh»t 
was  made,  &c.  this  is  not  good  \  becaufe  *this  arreft  is  the  proper  •  f7l457. 
arreft  of  the  iherifFhtmfelf,  and  no  credit  to  be  given  to  Htkt  faying  y  -^   J 
T  anfwir  of  the  haily  errani.    (D.  7.  £1.  241.  47.  per  Curiam.  Hill.  41 
39  H.  6.  42.]  •        ^-coun 

took  •  differencci  vix.  whrre  the  (herifF  retarnt  a  refcoat  made  to  hh  halltfft  it  ii  good,  nvbere  be 
takes  eognfxance  ef  ii  bim/e/f;  but  if  he  rcCurnt  rercout  by  report  of  bit  bailiffs  u  in  the  principal 
Crffe  here  (mbi  [fie  re/ponait)  it  ii  not  good;  and  that  tbia  difference  was  agreed  b/  Walmfcy, 
Aniicrfon  and  Glanvili  io  a  cafe  movrd  by  Williams,  for  divert  poor  men.  Trin.  42  Eliz. 

B.  R.  the  (berifF  returned  refcuffit  de  ballivo,  and  it  was  held  ill.  [But  afterwards  it  is  there 

iaidj  Yet  fee,  at  this  day  the  returo  if  good;  bectufe  he  return!  veritatem  faSi^  and  that  fo  it  b^id 
been  lakeo.  Mich.  38  fc  39  £iiz.  upon  a  refcue  returned  by  the  fheriff  ot  the  county  of  Hereford. 
X  S.  C.  cited  s  Roll.  Rep.  78.  Hill.  16  Jac.  B.  R.  io  cafe  of  Shilling  v.  Low,  and  there 
Montague  Ch.  J.  faid,  that  the  rcafon  why  the  ihcriff  ought  to  return  the  refcue  made  to  himfelf, 
and  not  to  his  bailiff,  though  in  fa&  the  force  was  done  to  his  bailiff,  is,  that  the  bailiff  ii  not  oiEcer 
to  the  Court,  but  the  iheriff  only,  and  the  procefs  is  dire6tcd  to  him. 

X^refcoMi  be  made  /o  tbt  frrvant  of  tbe  Jberijf\  eoromer.  Sec  it  JbaH  be  returned  at  made  to  tbe 
JberiJ' b/m/e//,  or  coromer  btmff/f;  for  the  arreft  is  the  ad  of  the  (heriff  himfelf,  or  coroner  him.'elf, 
and  iherelorr  the  refeout  to  tbe  fervant  it  a  refceut  to  tbe  Jberiff  bimfelf  or  coroner  himfelf.     Br, 
Retorn  dc  Briefs,  pi.  66.  cites  39  H.  6.  40. '  Br.  Refcous,  pi.  15.  cites  39  H.  6.  4a.  S.  C. 

[In  the  Year  Book  it  begins  ai  40.  b.  pi.  4.  and  ends  at  4a.  a.]  ■  S«  C.  cited  5  Mod.  217. 
Arg.  in  STaANCiWAiBs's  case  Trin.  \%  W.  3.  and  faid,  that  ever  fince  tnis  cafe,  it  has  always 
been  allowed  to  be  a  good  cxcepdoo  to  a  return  of  a  refcous,  where  the  party  is  indidcd  for  it^ 
and  refcued  out  of  the  cuilody  ot  the  (herift's  bailiff. 

An  exception  was  taken  to  qu:ifh  a  writ  of  refcous.  ift,  Becaufe  it  is  quod  arrtfiavit^  without 
la^nng  (^  in  euftodia  fua  babuitj  adiy,  Becaufe  it  is,  that  the  defendanu  refcaed  him  out  of  tbe 
eu/ody  of  tbe  bailiffs  where  it  ought  to  be  out  of  the  cuilody  of  tbe  fberiff,  Twifdcn  faid.  that  the 
laft  cjccepcion  had  been  ruled  both  wa>s,  when  the  return  is  made  by  the  bailiff  of  tbe  Jberiff  \  but 
that  it  is  good  when  made  by  the  bailiff  of  a  liberty^  But  Keling  Cn.  J.  fatd,  that  it  had  beea 
afually  qualhed  for  this;  but  all  agreed  to  quafti  it  for  the  firft  exception.  Sid.  332*  pi.  16.  Pafch. 
19  Car.  a.  B.  R.  Anon.  ■     Lev.  214.  S.  C.  by  tbe  name  of  the  Kxno  v.  Simms  accordingly, 

odierwife  where  the  bailiff  of  the  liberty  has  the  return  of  all  wriu,  and  to  this  purpofe  were  cited 
*Sty.  417.  f  Cro.  £.  781.  D.  241.  Lat.  184.  and  that  of  this  opinion  was  Keling  Ch.  J.  but  Twif« 
den  and  Windham  contra ;  for  there  is  veritat  facii  it  veritas  legit^  and  that  here  the  return  is  of 
the  truth  of  the  fad,  which  is  as  good  as  the  truth  of  the  law,  viz.  in  cuitodia  mca,  and  that  either 
•f  tbe  ways  are  good,  adly,  It  is  not  returned,  that  they  refcued  themfelves,  nor  who  it  was  that 
rcCcued  them,  sdly.  It  is  not  faid  exprefiiy  tbat  tbey  were  in  cu^odia  of  tbe  bailiff  \  but  only  by 
implication  that  they  were  refcued  extra  cuftodiam  of  the  bailiilf,  and  therefore  the  juflices  agreed 
Io  qnaQi  it,  and  it  was  quafhed  accordingly.— -Raym.  161.  S.  G.  That  the  return  was  quaftied 
by  the  other  joiUces,  but  that  Twifdcn  held  contra.  '5.0.  cited  5  Mod.  8i8.  Ar^.  io 

S^angewairs's  cafe. 

*  1654.  Anon.— — I  Kuffcl  v.  Wood. 

Exccpcioa  was  taken  to  a  return  of  refcous,  becaafe  it  is  returned  to  be  done  to  tbe  bailiff,  where 
the  warrant  and  refcue  being  to  the  fheriff's  bailifff  and  not  to  the  bailiff  of  a  franchife,  ought  to 
be  returned  to  be  done  to  ilic  (heriff  himfelf^  and  not  to  the  bailiff  i  but  per  Cur.  it  is  good  both 

O  a  ways* 


•ways.  •  Lev.  *$.  Mich.  13  Car.  ft.  B.  R.  The  King  v.  Claphtm.  ■  S.  K  Non  i1loe«lor| 
for  the  cuAody  o\  the  bailiifs  virtuie  warraoti  •f  the  (hcriff  ia  ihe  cuftody  of  the  (hcriff.  %  Jo.  197. 
Pafch.  34  Cai .  s.  B.  R.  Pcnfold,  Mariner,  and  live  ochera..*-~S.  P.  And  where  the  bailiff  made 
the  return  of  the  refcoua  from  himfelf,  and  exception  was  uken  cheretoi  yei  the  Court  and  th« 
Cierks  faid.  the  precedenia  were  in  that  manner:  but  the  Couu  faidt  it  was  good  the  other  way 
alfo ;  for  in  law  it  is  the  refcue  from  the  (heritf,  though  in  ftA  it  is  from  the  bailiff;  and  the  ex* 
cepiion  was  difallowed.     Palm.  53B.  Pafch.  4  Car.  B.  &.     Cane's  cafe. 

A  motion  was  made  to  quafh  a  refcous  returned  againft  G.  becaufe,  it  was  faid  to  be  tx  cuftoitm 
hallivoruMi  whereas  it  (hould  be  ex  cufkodia  vicee9m* ;  for  the  cuftody  of  the  bailifb  is  the  cuftody 
of  the  (herifFs.  Per  Cur.  both  ways  are  good,  and  (6  aft  hu  been irequemly  adjudged.  1  a  Mod.  94. 
The  King  v.  Giles. 

Cro.  J.  ft4i.  [2.  But  fuch  return  in  banco  regis  is  good  enough ;  becaufe  ther« 
g jac.^inthc  ?  *^  ^^  common  ufc,  and  the  precedents  tlierc  are  accordingl/f 
Exchequer  Mich.  8  Ja.  in  the  Excheqiuir  between  Kent  and  Helwayes^  pef 
Chamber.    Curiam.     M.  II  Ja.  B.  R. 'adjudged.] 

o.  C   '  "  ' 
'  Jeok.  915*  pi.  a.  S.  C— — Lane  70)  71*  S..C*  by  the  natoe  of  Kent  y.  Kelwty* 

[3.  Such  return  in  B.  iy  a  baily  of  a  franchifi^  who  has  return 

of  writs,  aujd  execution  of  theiin^  is  good  enough,    D*  7  £U 

241.  47.] 

Cro.  J.  341.      [4*  P.  8  ]^.  between  Kent  and  Helwayes  in  a&ion  upon  die 

pi.  7.  s.  c.   cafe  for  2,  refcous  upon  a  latitat^  VKhich  Was  returnable  in  the 

&k:.:;T  King's  Bench.] 

piwis.->----I.ane  70,  71.  S.  0.  by  the  nane  ofKKNTv.KtLWAY,  and  it  waa  agreed,  that  t)k 
declaraiion  it  good  enough,  to  fay  that  he  was  reiicued  out  of  the  hands  of  the  deputy  baiUff»  and 
that  the  courfe  of  B.  R.  was  always  fo  upon  the  return  of  a  refcue,  notwithftaoding  7  EUz.  D.  a4i. 
and  that  the  declaration  that  he  had  fucd  an  alias  capias  was  good,  without  menttoning  ihat  any 
latitat  was  fucd  before;  and  that  the  arreft  by  the  deputy  baibft,  by  vinu^of  a  warrant  delivered 
to  ihe  (heriff,  was  good.  But  the  reporter  aods  a  quaert,  if  they  ftiould  not  examine  whether  tb^ 
bailifF  [who  was  bailiff  by  patent]  bad  a  power  by  hi&  patent  to  make  a  deputy. 

Cro.  J.  241.  S.  C.  in  the  Exchequer,  and  it  was  afiigned  for  error.     iH,  That  the  aiJt^mpfB.  R, 
IS  alleged  10  be,  that  if  any  orw  arreted  c^mtt  fuh  cvfiodla  victcomit,  ke  Jkatt  put  in  haily  ^  hiib  ia 
pot  fo;    for  he  Ihall  be  in  cultod'  marefchallii  and  no  declaration  can  be  againii  him  fub  cuftodit 
vicccomiiii  fed  non  allocatur;  for  the  (ubftanceof  the  matter  is,  that  h&fued  out  proccfs  to  have 
bim  ariciled  tor  this  caufe,  and  he  being  arrelUd,  was  refcued  ;  which  is  the  ground  of  the  adion : 
and  all  which  is  alleged  concerning  the  cuftom,  it  idlt-,  and  the  fliewing  thereof  fhall  not  hurt  him* 
ftdlv,  (Whereupon  it  was  chiefly  inuiled)  lor  that  u  is  (hewn  that  he  was  re/ciudfr6m  the  defnty  of 
the  hailijfof  thtfrancbije  \  where  11  ought  to  have  been  alleged,  that  he  was  refcued  from  the  baihtf 
himfeif,  or  from  the  iWrifi,  as  39  H.  6.  is ;  fed  non  allocatur ;   for  there  is  diverfity  between  thU 
cafe,  which  U  an  aQiw  «/oar  bis  caf€%  vtberein  bejhall  Jbrw  the  trutbt  as  in  ret  vcritat^  it  is,  and 
n«t  at  it  is  ut>on  the  return  of  rejcuet  or  iodidmenta,  which  &y,  that  it  waa  done  to  the  Oicriff  o» 
Bailiff  him  (eif« 

• 

[5.  If  a  (herifF  returns  that  he  by  force  of  a  capias  took  the  body 
of  J.  S.  ^  ipfum  habuit  in  cujlodia  quoufque  y,  D*  and  J*  N*  vi  & 
[  ^  73  J  ^^^^^i  f"ch  a  day  and  place,  ajpiulted  Jr.  S.  and  W.  N.  bis  bailiff* t 
iff  pnediifum  J.  S.  adtunc  U  ibidem  a  cuftodia  fua  refcujferunty  ^ 
prxdi£lu$  J.  S   feipfum  refcuflit.     This  is  not  a  good  return ;  be* 
caufe  it  is  not  (hewn,  that  the  bailifis  had  any  authority  to  inter- 
meddle, and  to  lay  a  refcous  to  be  without  vi  &  armis  is  nof  soody 
and  the  vi  W  armis  goes  to  the  firji  claufe  only.     P.  3  Car/    WiU 
coclces's  cafe  adjudged.     And  the  return  quafhed ;  for  at  the  coin* 
ipon  law,  where  a  man  fhould  be  outlawed  or  fined,  there  it  ou^ht 
to  be  alleged  that  the  offence  was  vi  &  armis.     55  H«  6. 
8  H.  6.  9.  b.     Co.  3.  Harbert.] 
SoXi  wM         [6.  If  the  Iberiff  returns  a  refcous  that  J^  Jimul cum  J5.  refciui 
tbe'ibfhff    '^'  ^^^  °f^^^  cuftody  ^  this  is  no  good  return  againft  £•  beq^nfe  it  is 
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not  any  jiverment  that  B«  refcued  him.    Nor  is  it  a  good  return  retunu  that 
againft  J.  Becaufe  It  is  *  refcuffirunt^  which  is  infenfible.     M.  14.  t^f^ party 
Car.  B.  R.  per  Curiam  fuch  return  qualhed.]  tuf^^'m' 

y.  S.  and  y,  N.  made  the  refeomty  tbit  U  not  good.  Winch,  i o.  Pafch.  19  Jac.  in  Homao  and 
Hull's  caCe. 

*  It  wu  moved  to  qoafli  a  return  of  a  rcrcoui  againft  S.  and  divera  otheri,  who  refcucd  a  perfon 
taken  upon  mcCoc  proccfa;  becaafe  the  ref  uers  6eing  particuiariy  nawted^  it  was  faid  refcuffetuHt^ 
without  adding  ^uiGhet  [eontm]  euMdem  refcvj^t\  but  Twilden  J.  being  only  in  Court)  held  u  weR 
•■ought  it  bcmg  in  the  affirmative.  Vent.  a.  Mich,  ao  Car.  t,  B.  R.  Suffil'a  cafc.<^-*3  Nelf. 
Abf .  B36.  pi.  17.  S.  C.  cites  Vent.  g.  that  it  waa  qualhed. 

7*  13.  Ed.  X.  cap.  39.  Recites,  TChat  the  Jheriffi  many  times 
make  falfe  anjwers^  returning  that  they  could  not  execute  the  king's 
precept  for  the  refinance  offome  great  man^  wherefore  let  the  Jheriffi 
beware  from  hence  for  thy  for  fuch  manner  ofanjvjers  redound  much  to 
the  dijbtmour  of  the  king. 

And  asfoon  as  his  bailiffs  do  teflify  that  they  found  fuch  refi/iancey  The  branch 
forthwith  all  things  fet  apart  (taking  with  him  the  power  ofthejhire)  ^'^jj^  ^^\^ 
beJhaUgo  in  proper  perjon  to  do  execution ;  and  if  he  find  his  under*  coramon 
bailiffs  falfcj  he  /ball  punijh  them  by  imprifonmenly  Jo  that  others  by  i«w,  a  inft. 
their  example  may  be  reformed \  and  if  he  do  find  them  true^  he  JhaU  fcrt'to" ti^* 
pwiijb  the  refifiers  by  imprifonment^  from  whence  they  fiiall  not  be  de^  expofition 
lev ff'ed  without  the  kin^^s  fpecial  commandment.  '     «p«n  ihe 

#  *     -''^  faidftatutc 
of  W.  1.  for  further  reading  upon  this  matter  at  Urgc.i See  for  thii  a  Inft.  493,  19^ 

And  if  perchance  the  Jheriffi  when  he  comeSy  4fi  fi*^d  rejiflanccy  hi  Albeit  by 
fiyall  tefhfy  to  the  Court  the  names  of  the  refiflersy  aidersy  confentersy  ^f  ^^^VlTa  * 
commanders  and  favour ersy  and  by  a  writ  judicialy  they  Jhall  be  at'  itma'yf!.-m, 
iached  by  their  bodies  to  appear  at  the  king*s  court,  that  the  (he. 

nff  fhould 
take  pofle  coroitatos  after  complaint  madci  poft  querrmontam  fa^am  ;    yet  feeing  he" may  take 
pofl<  comiiatus  by  the  rommon  law,  he  may  either  take  ii  poft,  vel  ante  querimoniam.    a  Inft.  4c  1. 
But  he  muft  take  it  after  rchftancf,  and  not  before ;  for  (cqui  debet  poientia  juflxiam,  nun  ui«- 
ccdeie.    %  Inft.  454. 

And  if  they  be  ♦  conviSfed  of  fuch  refijlanccy  they  Jhall  be  punijhed  *  See  (O) 
f  at  the  king*s  pUafure ;  %  neither  Jhall  any  officer  of  the  king's  med-  S';/*^;^ — ' 
ifle  in  affigning  the  punijhment  \  for  our  lord  the  king  has  referved  it  coidinj!  to* 
fpecially  to  himfelf\  becaufe  that  refifiers  have  been  reputed  diflurbers  »hai  which 
of  bis  peaccy  and  of  his  realm,  ""'"  ^J 

•*  *         ^  ■'  ^     ^  upon  due 

proceeding  adjudged  coram  regc  in  the  king's  coort  of  jufttce.     a  Infl.  4,54. *  7  hat  u  at  has 

been  faid,  that  the  delinquents  ihall  be  punilhcd  coram  icge.  in  his  court  ot  juftice  ;  for  no  man 
can  be  punifhcd  by  abfolute  power,  but  fccundum  Ugem,  &  confuetuuinem  vnglia:.  a  Inli.  ^^^ 
^-^Aod  for  more  of  this  nutter^  fee  a  Inft.    Tne  Cummeutai  ics  upon  Magna  Cnarta,  cap  29. 

8.  If  the  Jberiff  hrings^a  prifoner  towards  the  king*s  courty  and  *[  I  74! 
peopU  refcuehimy  and  the  Jheriff  returns  iV,  the  return  is  not  good  But  Bsook 
im  timotf* peace  \  for  he  ought  to  bring  him  fafe,  and  may  have  writ  ™'*^^»  * 
of  refcous  thereof.    Br.  Relcous,  pi.  27,  cites  16  £•  3.  and  Fitzh.  "i^^^^  ,),^ 
Retornde  Brevium,  pi.  no.  refcousis 

pfr  igtioiot ; 
for  then  otherwife  it  feems  there.     Ibid. 

9.  If  the  fheriff  returns  upon  capiasy  that  he  arrejled  the  defendant  Br. Lieu,  pi, 
mt  D.  and  would  have  parried  him  to  goaly  and  If.  N.  refcued  himy  ^^'  ^''"  S- 

4  this 


174  Eettttm 

69.  pi.  ag.  this  is  not  a  good  return ;  for  be  ought  to  Jhew  at  what  place  be 
8?pf  And"  ^"^ ^*^  refcous ;  for  it  {hall  not  be  intended  where  the  arreft  was ; 
for  thai  rea-  for  the  Other  fhall  be  put  to  anfwer  to  the  return,  and  upon  this^ 
fon  the  the  outlawry  of  the  refcous  was  reverfed.  Br.  Return  dc  Briei^ 
5ifch.r7cd.  P'-  97-  cites  10  E.  4.  15. 

Mo.  4S8.  pi.  585.  Mich.  37  &  38  Eliz.  B.  R.  Anon.— ^-And  becaufc  e  return  of  refco*M  Ikewcd 
neither  iimc  or  place  where  the  refcous  w^s  made,  the  rcfcuers  were  dtfcharged.  Palm.  56^ 
Trin.  4.  Car.  B.  R.  the  cafe  of  the  (henff  of  Berka. 

Upon  a  latitat  awarded  agaiafi  W.  the  fheiiff  returned  a  refcous  on  fuch  a  day,  bat  meniioaed 
tiOfUre  where  the  refcous  was,  and  adjudged  void;  becaufc  non  conftat,  whether  the  arrcft  and 
refcous  were  within  hit  county  and  juiifdi6>ion  ;  bot  if  it  had  appeared  to  he  dtie  im  the  coantj^ 
though  he  docs  not  fay  f  infra  baU'ivam  meam)  it  fhall  be  intendeo  within  hi&  b«iiliwick,  though  it 
was  within  a  libeny  in  the  fame  couniy;  and  evrn  in  fuch  cafe  the  refcouS  had  been  unlawful; 
becaufe  the  arreil  was  good,  and  no  oHence,  unlcfs  to  the  lord  of  the  liberty.     Yel.  51.  Mich.  % 

Jac.  B.  R.     Wolfiefton*s  c«fc. 1  hid.  52.  cites  11  H.  4.  a.  14  H.  6.  Quarc  impedit.—* — Jeuk. 

t9^>  pi  53.  S.  P  that  the  reiurn  is  void;  becaufc  it  cannot  be  travcifed  fur  want  oi  a  place,  out  o£ 
vhich  the  jury  fhall  come. 

d ^R^'f"'"  ^^*  ^^^^'  *^  ^^^  ^^^^  ^^^^  ^  return  and  a  declaration  Jhall he  cer^ 
88.  cites  s.    ^^^^  '^  every  intent  j  and  therefore  becaufe  he  returned,  refcous  made 

C. Br.    at  B.  by  M,  by  command  of  N,  and  did  not  Jhew  any  place  of  the 

Pleadings,    command^  the  return  is  ilJ,  and  the  flierilF  was  amerced.     But  it  is 

S.C.**'^"'*  faid  elfewhere,  that  a  bar  is  good,  if  it  be  good  to  a  common 

intent.     Note  the  diverfity.     fir.  Count,  pi.  58.  cites  3  H.  7.  11. 

11.  If  the  (herifF  returns  mandavi  halUvo  qui  cepit  corpt^i^  an  J 
that  fuch  an  one  made  a  refcous  ;  this  is  not  good ;  but  he  {hall 
(ay,  mandavi  baUivo  qui  mihi  dedit  refpor?fumy  quod  cepit  corpuSy  &c. 
Kio.  402.  pi.  532.  Pafch.  37  Eltz.     Atkinfon's  cafe. 

12.  A  deputy 'bailiff'  of  a  liberty  arrefled  the  party,  and  delivered 
him  to  the  fheriffTs  deputy y  from  whom  the  refcue  was  made.  In 
adion  on  the  cafe  brought  for  this  refcue,  judgment  was  given  for 
the  plaintiff,  which  was  affirmed  in  error.  Cro.  J.  242.  in  cafe 
of  Kent  V.  Elwis  fays  a  precedent  was  {hewn  Pafch»  31  £liz.  Rot. 
248.     fiurgh  V.  Appleton. 

13.  A  refcous  was  returned  againfl  Evanum^  alias  yevanum 
Loydj  which  appears  upon  the  exigent.  The  Court  held  the  ref- 
cous nauq;ht,  becaufe  he  cannot  have  2  chrillian  names,  Noy.  135* 
Loyd*s  cafe. 

^  wbern  1 4.  Nota,  that  the  {heriff*  returned  a  refcous  againfl  2,  viz.  the 
x\\e  return  fethcr  and  the  fon.  Againft  the  father  for  refcuing  his  fon,  and 
i^ey,  (viz.)  againfl  the  fon  for  refcuing  himfelf  j  as  to  the  father,  the  return 
A.  and  B.  was  fufficient  and  certain,  both  for  time  and  place ;  but  as  againft 
*!r  h^^'ri-  ^^^  '^"  exception  was  taken  that  it  was  infufiicicnt  and  uncertain, 
aJrunc&*  as  to  the  time  when,  and  the  place  where^the  fame  was  done.  But 
j^-Jem  vui*  Dodderidge  J.  held  the  return  good  and  certain,  and  that  it  fhall 
rcruverMfft,  ^g  intended  to  be  that  at  the  fame  time  that  the  father  refcued  the 
afcrefaid  '  ^^"  ^^^  '^^  ^*d  thcrc  rcfcuc  himfclf  J  for  the  return  is  of  the  ref- 
George  Bali  cous  of  the  father,  that  he  did  refcue  his  fon,  and  this  is  certain  to 
rtfcujferunty  j^\  rcfpcdls  J  and  the  fon  refcued  himfclf  without  any  limitation  of 
7u^c&i6id.  ^^*  ^^^^  when  i  this  fliall  be  taken  here  to  be  at  the  fame  time^ 
Upon  that  for  this  word  (and)  is  here  a  conjundlion  copulative,  and  couples 
'■;*'  P'f.^i"  thofe  together,  to  be  at  one  and  the  fame  time.  Haughton  J.  faid^ 
"^hl'ged;  ^  prifoner  may  be  well  refcued  by  others,  and  yet  he  himfelf  not 
tu.  iiictoift  ha\e  any  notice  hereof,  or  be  any  ways  confenting  thereto,  nor 
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^3ty  thereof;  and  it  may  be  fo,  that  one  may  reicue  a  prifimer  at  idtBoc.  &e. 
one  time,  and  that  he  bimfelf  may  well  refcue  himfelf  at  anodier  referred 
time,  and  fo  the  feme  may  be  at  feveral  times  ;  and  therefore,  be-  ^^{jj^^ 
czufe  *  in  the  return  of  the  refcous  againft  the  (on  for  refcuing  of  runt,  and 
bimfelf,  no  time  is  fet  down  in  the  return  when  this  was  done,  the  not  to  k& 
return  for  this  caufe  is  infufficient :  but  hy  the  rule  of  the  Courts  andthcra^ 
the  fon  being  prefent  in  Court,  was  for  this  refcous  fined  at  40s.  turn  jadged 
and  tmprifoned,  and  a  further  time  for  the  father  to  appear,    a  ia^afficicau 
Bulft.  137.  Mich.  II  Jac.    Anon.  W— 

Baa  where  the  Ihcriff  returned  a  reieout  upon  a  latitat,  and  did  not  fctorn  the  dm^  •fth€  eufiimt% 

all  the  cleiks  faid  the  precedents  arc  accordingly,  though  4  £liz.  D.  ata.  and  to  £.  ^.  s<c.  wera. 

cited  e  contra ;  fed  noo  allocatur.     Palm.  53a.  Pafch.  4  Car.  B.  R.    Cane's  cafe.— Jvar  SarjjcaiH 


pi.  3' 

*  See  pi.  9.  fupra,  S.  C.  but  it  ia  not  exa£Uy  S.  P. 

15.  In  a  capias  utlagatum  before  judgment,  the  Iheriff  returned 
that  J.  S.  and  J.  N.  refcued  the  party,  £c.  and  it  was  moved  that 
the  return  was  not  good,  for  there  ought  to  be  additions,  by  which 
ij^'^y  may  be  fued  to  the  outlawry ;  but  Hobart  and  the  Court  held 
this  to  be  go^d  without  addition  \  for  no  ftatute  nor  book  will  com* 
pel  the  iheriff  to  give  additions  in  this  cafe.  And  therefore  it  was 
ruled,  that  the  return  was  good,  and  the  refcuers,  which  were  pre« 
fent,  were  committed  to  the  Fleet.  Winch.  lO.  Eaft.  19  Jac* 
Homan  and  Hull's  cafe. 

16.  The  (berifF  returned  a  reicous,  reciting  that  a  latitat  was  di« 
reSed  to  him,  and  that  he  made  a  warrant  to  his  bailiff,  who  ar« 
refted  W.  &c.  and  that  G.  and  others  refcued  him ;  this  is  a  good 
return  though  neither  time  or  place  were  fet  forth^  where  the  war^, 
rant  was  made.  2  Roll.  Rep.  255.  Mich.  20  Jac.  B.  R.  Webb 
V.  Withers. 

17.  The  (herifFte turned,  quod  virtute  brevis  domini  regis  mihi 
dire^  mandavi  ballivo  qui  anno  regni  Jacohi  nojiri  (omitting  regii) 
wcejpma  &  cepit  \  and  that  Rous  maclefrefcous :  this  is  not  wA^ 
becaufe  it  Is  nonfenfe.  2  Roll.  Rep.  354.  Trin.  21  Jac«  fi.  R« 
Anon. 

18.  The  Court  upon  the  return  of  a  fherifFof  a  refcous  made, 
and  it  was  moved  to  quafH  it,  for  thefe  exceptions  taken  to  it. 
I  ft.  Tt  is  (aid,  feci  warrantum  meum  Thonuc  Taylor^  and  does  not 

fay  that  Thomas  Taylor  was  his  bailiffl  2dly,  He  doth  n»t  fay  for 
^uhat  caufe  he  made  his  warrant ;  and  fo  it  appears  not  whether  it 
was  lawhil  or  not;  and  upon  thefe  exceptions  it  was  quaflied. 
Style  155.    Mich.  1649.  B.  R.     Anon. 

19.  A  writ  iiTued  to  take  one  S.  the  fherifF  returned,  that  he 
made  a  warrant  to  3  bailiffs  to  arreft  him,  which  they  did,  and  had 
him  in  their  cuftody,  and  that  G.  and  others,  vi  &  armis,  in  thamam 
merrice  hallivos  meos  infultum  fecerunty  CsT  adtunc  &  ibidemy  refcued 
Aim  a  oijlodia  ballivorum  meoruniy  &  contra  voluntates  fuas.  It 
was  obje^ed,  that  it  ought  to  have  been  ex  cuftodia  vice-comitiS| 
and  not  a  cuftodia  ballivorum,  becaufe  the  (heriff,  and  not  the 
kulilFj  is  the  proper  officer  to  ^e  Court*    It  was  fiudy  that  if  an 

adioA 
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adion  on  the  cafe  i$  brought  for  a  refirous,  die  plaintiff  may  dechre 

fecttii4«im  veritatem  hSti ;  but  if  the  defendant  is  tndided,  it  muft 

be  feOHxlum  ventatem  in  lege,  (viz.)  that  the  prifoncr  was  reicued 

out  of  the  cuftody  of  the  fherifF  himfcif ;   but  this  return  was 

quaflied,  becaufe  it  fet  forth  that  the  prilbaer  was  in  ci'dcx^y  of  3 

bailffs,  and  that  the  defendant  made  an  ajpjult  on  one  which  the 

Jbiriff  called  baUivos  meos.   5  Mod.  216.  Trin.  8  W«  3.    Strange- 

m9,f*^  cafe. 

a  Salk.  4SS.      20.  It  was  moved  to  ^uafh  the  return  of  a  reicue,  which  was, 

fi.c.5.C.  ^rtmte  ^€vis  mibi  direct  feci  a  warrant  to  J.  S.  and  yNi  my 

kaiHffs^  who  by  virtue  thereof  ceperunt  ^  arreflavertmt  the  defen^ 

dantj  6r  in  cuJMia  wua  bahuerunt^  quoufque  A»  and  B.  refcuj/crunt 

the  defendant  ex  cnjiodia  y,  S.  &  A^.  balUvorum  meorum      And  it 

was  4ua(faed ;  for  per  Hoit  Ch.  J.'  the  fheriif  (hould  either,  have 

returned,  that  the  defendant  was  in  his  cuftody,  and  reic'ied  out  of 

his  cudody,  or  that  he  was  in  cuftody  of  the  b<iiliiFs,  and  refcued 

£  176  ]  kioi  out  of  their  cuftody,  either  of  which  returns  had  been  good ; 

but  this  return  is  repugnant^  viz.  that  the  defendant  was  in  cultody 

Itfthe  ihtiiSy  and  refcued  out  of  the  cuftody  of  the  bailifB,  ex  rela* 

tioae  mVi  Jacob.  Ld.  Raym.  Rep.  589.  Trin.  12  VVill  3.  Anon. 

21.  Return  of  a  rdcoas  was  thus,y2-/7.  non  ejl  inventus  in  balliva 

mea,  and  then  executio  refidui  ijlius  brevis  patet  in  fcheduia  huie 

irevi  annex^f  and  that  'was  of  taking  and  refcous ;  but  it  was  quajhed 

for  the  repugnancy  I   for  per  Cur.     After  non  eft  inventus  trr;re 

remains  nothing  for  the  merifF  to  do.     But  note^  upon  the  return 

of  a  refeous  the  iheriff  always  concludes,  that  after  the  refcous 

made,  the  defendant  non  eft  inventus  in  balliva.    6  Mod.  220. 

Mich.  3  Ana.  B.  R.    The  Queen  v.  Weeks* 

uttkms.  (B)     SherifF.     Delivery  over.     [By  the  Old  Sheriff 

to  the  New  one.] 

[1.  'T^HE  newjherijfis  not  chargeable  with  fuch  things  are  ex- 
X      ecuted  before  they  are  delivered  over  to  him  by  the 
old  flierifF.] 

[2.  If  the  fherifF  takes  a  man  in  execution^  and  afterwards  a  new. 
IheriflF  is  made,  and  after  before  the  old  Jheriff  delivers  over^  the  party 
who  was  in  execution  efcapes ;  the  new  is  not  chargeable  for  this 
efcape,  but  the  old  flierifr;  for  the  new  is  not  chargeable  vnth 
any  prifoner  before  that  he  is  delivered  over  to  iiim.  Tr.  39  LI* 
B.  R,  is  cited  iheriff  Skinner's  cafe  to  be  fq  adjudged.] 

(C)     Return  of  SheriflF  [Or  other  Officers.]     In 

the  Name  of  whom  it  may  be. 

Cro.e.5tft.  [i.  ?  F  k  writ  direded  to  the  fherifF  be  executed^  andzfter  a  new 
P**"*' V'c  JheHjfvA  eleded,  the  fucceflbr  ought  to  return  the  writ  in  fuch 

^^'p,  '  manner,  that  is  to  fay)  recepi  hoc  breve  pradeceffiri  meo  Sreetumfit 

inderfatum^ 


initrfatim,  ffc.  Tr.  39  Eh  B.  R.  between  Pidmer  and  Marfh,  <loctiiotap« 
per  Curiam.  *^'' 

[a  S9  if  upon  a  warrant  eRrtHed  U  the  baify  tf  a  franchifa  to  Cro.E.5it. 
execute  a  writ»  it  be  ferved,  and  after  l>Hj^f  return  thereof^  the  P'*  57-  P»l« 
i«i/f  #j  rtmoved^  and  a  new  haily  eU&ed,  The  return  to  the  flieriff  ur  s^c.  but 
IhaU  not  be  in  the  name  of  the  old  baily  but  of  the  new  baily,  in  &•  P-  does 
ihe  manner  aforefiiid;  for  the  old  baily  is  a  meet  ftranger.  Tr.  "<*  •??«»• 
39.  £1.  B.  R.  between  Palmer  and  Marfli.  Per  Curiam  ad* 
}udged«J 

J  3.  But  if%  writ  dtreded  to  the  (keriflF  be  not  executed  by  him,  ^^'^^i^^ 
nothing  dnu  in  exe€uti$n  thererf  before  the  Jberiff  is  removed^  ^^  fj^^' 
and  another  eledled,  and  after  the  writ  is  executed,  it  (hall  be  r^-  crole"^ 
turned  gtnirally  In  the  name  of  the  fucceflbr  flieriiF  without  any  {it.pf.j;, 
mention  of  the  predeceflbr.  Tr.  39.  EI.  B.  R,  between  Palmer  "Iwcr  v. 
andMarlh.     Per  Curiam.],  butTp.*^" 

[4.  Ths  fame  law  is  of  a  baily  of  a  franchife*   Tr.  39.  £1.  B.  R«  docs  not 
Per  Curiam.]  •?!«»• 

5.  A  rpecial  fupplicavit  ifliied  out  of  the  Chancery,  direded  '^  f  177  T 
she  Jberiff^  and  to  2  juftices  of  peace,  requiring  that  2  vel  aUpus  Codb,  33/* 
i»rum  call  before  them  Z.  and  2  others^  and  take  fecuxity  for  the  pl-.46i* 
peace ;  the  2  jujiices  took  a  recognizance  of  L*  but  the  other  2  could  T"**n**n 
fut  he  founds  ^nd  the  Jheriff  returned  tpis  matter  into  Chancery*  5?c.  but ' 
Exception  was  taken  that  the  juftices  who  examined  L.  ought  to  the  ttboim  it 
have  returned  the  writ,  and  not  the  IherifF,  who  z&s  not  in  this  ||*on«r**b* 
cafe  as  {herifF  but  as  a  commiilioner,  and  therefore  thofe  that  exe-  by  an  titer* 
cute  the  commiiEon  ought  to  return  it  \  for  the  king  fhall  not  be  flxnff,  and 
certified  by  the  fheriff  that  others  certified  him,  &c.     But  Dode-  f^^^i^^iS 
ridge,  Haughton,  and  Chamberlain  refolved  that  the  writ  was  well  fuppiicavk 
executed,  and  the  return  by  the  (herifF  good.     2  Roll.  Rep.  257.  ^»  ^iroA* 
273.  (bis)  HUl.  20  Jac.  B.  R.    Leonard's  cafe.  Jte^SS 

adjourned ;  for  by  a  judges  the  fupplicavit  and  recognirance  were  not  well  returned  by  tbc  sew 
Ibciiff;  but  Ley  Ch.  J  was  againtt  them.  Quere — Palm  322.  S.  C.  faya  the  return  waa  (iris.) 
cxccutio  tftias  brevis,  dec.  £t  memorandum  that  fuch  a  day  the  partiea  veoeinaC  coram  w^Mt  Jke« 
ct  iovenerunt  fecuriutemt  &c.  And  that  it  waa  refolved  by  3  juftices  abfente  Ley  Ch.  J.  that  ch« 
cxecttcion  and  a4fo  the  return  was  good;  and  that  at  another  day  Ley  Ch.  J.  and  Oodendge  (aid* 
that  it  is  not  material  who  brought  the  fupplicavit,  or  how  it  came  to  fi.  R«  for  the  jnftioee  of 
peace  might  lead  it  by  their  fervanc,  or  deliver  it  wiUi  their  own  hands*  aad  cetum  it  by  another^ 
and  it  ts  not  material,  the  record  being  here  for  the  king,  by  which  the  btadiag  ia ;  and  it  appeaif 

rpais  upon  the  fcire  facias,  that  the  record  is  forfeited. Ibid.  369.  S.  C.  and  there  Ley  Ch. 
held  ihe  vrht  well  returned,  becanfe  the  IherifF  was  one  of  the  comroiflioners :  but  Dodeiidge* 
aad  Houghton  J.  contra.    But  becaufe  Ley  Ch.  J.  adhered  vehemently  to  bit  opuuMi  it  wm  tdk 
jouroed  till  Chunbcxlaioe  J.  wu  prcicm. 


(D)    By  whom  it  fhall  be  tnads. 

^i.  TF  A  warrant  be  direded  to  the  bailies  of  a  franchife  to  eze*  Cfo.  S. 

JL  cute  a  writ)  the  return  rf  one  of  the  baylies  in  the  nana  tf  i^?'  ^^'  ^f 
i&tb  is  fufficient  Tr.  39.  £1.  B.  R.  between  Palmer  aiKi  Marfli.  p^Vc 
Vtr  Curiam*  J  but  8.  p. 

dpeaaot 
appwr. 

[2.  If  a  writ  be  executed  bjr  a  fteriff,  and  befire  return  tfiereof^ 
mmw  finriffit  ibOtd^  k$  9ugbt  t^  rttwrn  tbt  writ^  aod  not  the  old 

iheriffs 
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L  t 

iheriff;  becaure  the  new  flieriiF  is  now  the  officer  of  the  Court* 
Tn  39.  El.  B.  R.     Per  Curiam  J 

'  3.  Annuity  by  the  Bijhop  of  D.  againfl  J,  N,  ^^Jhtriff  returned 

quodeUricus  eji  beneficiatus  in  diocis.  de  2)«  non  habens  laicum  feodum  \ 

and  venire  facias  clericum  iffued  to  the  metropolitan  inafmucb  as  the 

bijhop  was  party ;  for  where  it  appears  by  the  return  that  the  biihop 

or  dieriflF  is  party,  there  they  fliall  not  kry^  their  own  procefs, 

quod  nota.     Br.  Retorn  de  Briefs,  pi.  1 18«  cites  34  H.  6.  29. 

The  vSwiT       4"  0*''g*"^  returned  b]r  one  not  Jheriff  is  irregular,  but  fuch  ir- 

mtydif'       regularity  mufl  be  complained  of  die  fame  term,  and  if  defendant 

tfvou/i  re-  appears  and  does  not  challenge  the  original,  it  is  an  admitting  it. 

by "nmif^Tr    '  ^^^-  ^95*     Andrews  v.  Lynton. 

perfon  in  his  name,  the  fame  term.  Per  Holt  xt  Mod.  302.  in  the  cife  of  the  King  v.  the  Borooi^ 
of  Abin^oo. 

(D.  2)     By  whom  to  be  made.     Where  there  are 

Joint  Officers. 

Br.  Retorn  '.•  \XZ ^^ ^  Venire  facias  ijfues  to  the  coroners  where  there  are 
de  Briefi,  VV      4)  there  the  return  (hall  not  be  by  2  oaly,  but  uf  all 

t'c^—U  **  ♦•     ^'  ^*^^  ^  ^^-  P*'  ^^'  ^^^"  3^  ^^^'  ^^- 

writ  be  dirc£led  generally  coronatoribus,  and  not  noroinatim  to  fuch  and  fuch,  if  one  dtea,  and  the 

*  forvtvort  recurn  the  writ,  it  is  good  ;  for  the  faryivora  are  coroucra.  Per  Yelverton  J.  Bulft.  219, 
Pkfcb.  9  Jac.  in  the  cafe  of  Ord  v.  Morton. 

[178]* 

Where  writ  2.  Jnd  when  fuch  writ  iflues  to  London  or  Tork^  which  has  % 
^/of*  A'"'^  *e  return  fhall  be  in  the  name  Ofboth^  and  yet  it  is  ufual  for 
jMtdcm!  one  of  them  to  ferve  the  writy  and  this  is  the  ferving  of  both  ;  hut 
«vbcre  they  when  it  fhall  be  returned,  it  (hall  be  in  the  name  of  bocli.  iir. 
««^a*Bdlhe  Office  &  OfF.  pi.  22.  cites  31  Aff.  20. 

aore  returns  the  writ  exfyt  ihia  is  not  good,  though  the  atifer  he  dead,  for  there  are  not  (kerifla.  Br. 
Retorn  dc  Briefs,  pi.  42 «  cilea  14  H.  4.  34. 

•  ,   « 

%f.  Office         3,  In  eje£lment  of  ward  they  were  at  ijfue  upon  a  deed  ofdurtf>  of 
Tt^chcsS    in^^ifinmenty  and  becaufe  the  plaintiff  was  Jheriff,  venire  Joe  in  ^ 
C— Br.       i£^^i  ^0  ^^<  coroners^  and  4  returned  the  writy  and  at  the  habeas  cor^ 
Repleader,  pot  a  3  returned  the  writ,  and  exception  taken  j  and  upon  aigu- 
tlcf  ^ '*^*  naent,  becaufe  it  appeared  the  jury  was  ready  Hank,  held  thi*^  is 
a  good  return,  becaufe  the  /^th  was  dead  at  the  time^  &c,  and  alio 
the  plural  number  coronatoribus  is  obfcrved.    Br.  Retorn  de  Briefs, 
pi.  42.  cites  14  H.  4.  34. 
Jnd  one  4.  And  alfo  by  Hank,  one  coroner  may  adjudge  the  out/awry  upon 

ZH^TJ^^  ^ii^»*'     Br-  Retorn  de  Briefs,  pi.  42.  cites  14  H.  4.  34. 

rf  the  hody  of  a  man  killed.     Ibid. — And  one  only  may  refummons  an  appeal.     Ibid. — But  Lho(« 
•tls  ihey  do  judicially,  and  aa  judges,  but  the  return  they  make  aa  miniUerii  and  therelorc  there 
cema  to  be  a  diverfity ;  juxre.    Ibid. 

Br. Office  et  5,  /f^rit  iffued  to  the  coroners  of  the  county  of  S.  to  arrefl  W.  N. 
^ss!c?*  and  J.  \i.one  of  the  coroners  of  the  county  aforcfaid  returned  the 
-Br/kef.  w/V  in  his  own  name  otdy^  viz.  that  be  made  precept  to  M.  hie 
coua,pi.  IS  fervant  to  take  bim^  and  be  took  him^  and  refcous  was  made  byT.Cm 

and 
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mud  K.  Vipoti  whkh  attachoieiit  tfliied  againft  tbem,  and  tfaey  were  ^  s-  c. 
taken,  and  the  attachment  returned ;  and  after  it  was  awarded,  >>«'"^^^* 
that  the  refcuers  (hall  go  to  the  Fleet.    But  by  the  reporter  this 
k  upon  a  fiiggeftion  made  to  the  Court,  and  not  as  upon  the  re- 
turn;  for  it  is  agreed  that  die  return  is  not  good,  quod  nota. 
Br.  Retom  de  Briefs,  pi.  66.  eites  39  H.  6. 40. 

6.  A  record  was  befon  2  jujiicis  of  tbt  grand  Mjums  in  WaUs^  %  show, 
and  it  was  rttwnud  by  mi  onfyj  without  Jbowing  that  tbt  otbir  was  >^*  ?^ 
dead,  and  this  being  excepted  to,  it  was  anfwered,  that  they  are  ^^f sf'p^'it 
jufiices  by  patent,  and  that  the  record  was  as  much  before  the  one  not  (bcr«. 
as  the  other,  and  therefore  well  enough.     Skin.  11.  Mich.  33  •  Jo»»7o- 
Car.  a.    Morgan  v.  Vaughan.  nofs.^p!^ 

lUym.  45$.  S.  C.  but  not  S.  P^ 

(E)    How  it  may  be.    Not  agasnfi  the  Reiurn  before. 

[l.  TF  the  (heriir  returns  upon  the  venire  facias  ix jurors,  be  cen»  V^  ^^tmn 

-L    not  upon  the  dtftringas  return  that  one  has  nothing,  becaufe  ^^  ™*^ 

it  is  againft  the  firft  return ;  for  if  he  had  at  the  firft  return  though  fucce^in^ 

he  has  aliened,  yet  it  is  chargeable  with  the  ifliies.    19  H.  6.  38.]    O^crifr,  an4 

per  lot.  CiH 
riam  be  was  amerced ;  for  be  mail  enfuc  the  firft  return.  For  if  tnyhir&t  has  aliened  his  iatul^  or 
if  the  jaror  bmt  e^mte  eonditiomal^  and  the  condition  is  perfermed^  and  thefe^or  entertt  or  fuch  like; 
ia  the(e  cafes  the  (heriff  ought  to  return  the  fpecial  matter,  sod  conclude,  and  fo  nihil  babet,'S«d  if 
be  was  never  fufficient,  he  Hiall  have  a&hn  ojdtjceit  againft  hit  prcdeceiTor.  fir.  Retorn  de  Biieffv 
|>1.  49.  cites  19  H.  6.  38.  Bnt  Fort,  and  Markham  agreed,  that  if  the  defendant  he  returned 

Jfufciem^  and  after  nihil,  this  is  well ;  for  the  ]>arty  might  have  capias  and  exigent  againft  htm  % 
contra  againft  the  juror.    Br.  Rctoro  de  0ricfS|  pi.  49.  cites  19  H.  6. 38.   ■  Br.  Afltion  fnr 

Ic  Cafe,  pi.  5^  cites  S.  C. 

[  >79] 

[2.  So  he  cannot  return  upon  the  diftringas,  quod  mandavit  bal^  The  fte. 
fvo  as  to  one  juror,  qui  nullum  refponfum  dedit,  (it  feems  becaufe  it  "^  vras 
js  againft  the  other  return.)     19  H.  6.  48.]  t^  ftu- 

lings  becanfe  he  rereturned  upon  a  difiringat  yxnxor^  all  dijhained  except  one,  and  a*  to  him,  quo4 
mmmdavit  hallivo,  &c.  fni  nmllnm  dedit  refpemfum ;  for  if  he  may  be  permitted  to  return  fo»  then  h« 
may  make  fuch  another  return  another  time,  and  infinite  delay,  and  therefore  Brooke  fays,  itfeem$ 
that,  in  this  cafe  he  ought  to  have  entered  the  franchife  and  ferved  the  nvrit  himfeJf  fear  the  defamtt 
rf  the  keuiiff  ittnot  anf'wering*     Br.  Retorn  de  Bricft,  pi.  50,  cites  19  H.  6.  48.  &  67. 


[3.  But  if  the  land  be  recovered  by  elder  title  in  the  mefne  time  be  *^'  Retom 
nay  return  it  widi  concluding,  andfo  nihil  habet.    19  H.  6.  38.  b.]  ^.^^^t 

£4.  So  if  the  juror  had  the  land  per  auter  vie,  and  cefty  que  vie  is  s.  c  &  P. 
daad  in  the  mean  time  between  the  returns.     19  H.  6.  39.] 

£5.  So  if  he  had  land  in  right  of  tbt  feme,  and  (be  is  dead  in  die  Thoagh  (hio 
OKandme.    19  H.  6.  39.]  J^,t^,^ 

/«#.    Br,  Aitora  de  Briefi  pi.  49,  6tci  S.  €« 

[6.  At  the  grand  £Jlrefs  ficut  aKas,  or  pluries,  die  flieriflF  cannot  H«  "V^lS 
return  without  cqufe,  that  the  party  bad  nothing  by  which  he  might  JJJJJJf^'^^ 
be  diftrained,  where  he  bad  returned  hefire  in  another  writ,  that  ho  where  tfaa 
was  diftrdntd  byfo  nmch^  &c.    aa  Aff.  80.    But  quaere.]  V^l^ 

lofluaoaed  Moire*  Qusrc  Br«lUl(Mi|deBrief9pl.iioicitti$«G* 

[7.  But 
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n9 

[7^  But  vjitb  c€nf€  fagidiHi  ht  mc^  relum  \U    M^  AC  Sd.} 
8V.  Itetora       [8«  As  the  (&eriff  may  return  fuU  nthil  habet  in  bailie-  fua  pr^f^^ 
de  Brirf,      ^  exitusjms  prius  firirfa^ou     Tl  Aff.  80.] 
S.  a^^^'^      9*  I^  praapi  quo4  reddat  the  r^w^nl  vouched^  and  the  Jheriffrr^ 
tumtd  the  voucbee  fummomd^  and  after  /i^  /^^  grand  cape  be  retumti 
that  he  bad  dothing  by  which  he  might  be  funamnedi  neither  lands 
or  tenements  which  might  be  taken  into  the  hands  of  the  king  9 
and  it  was  adjudgjcd  a  good  return.    Br.  Retcrn  de  Brief,  pi.  7, 
cites  9  H.  6«  4i« 

.  io«  Where  the  bailiff  ^ie$  infufficient  return^  the  Jhetiff  mof 
return^  qued  nullum  dedit  refponfum\  for  infufficient  anfwer  is  as  no 
anfwer.   Per  Cur*    fir.  Retorn  de  Briefs,  pi.  89.  cites  5  H.  7.  27. 

J  

(F)    In  what  Cafes  the  Succejfor  Sheriff^fhdW  be  bound 

By  the  Predeceffor. 

[l.  T  F  the  predecejlhr  returns  upen  a  venire  x^  jurors^  litit  fitcceJIIir 
A    upon  the  dijtringas  cannot  return^  that  enejurer  nihil  habet ; 
j^  .for  if  he  had  at  the  return  of  the  venire  facias,- the  lame  land  is 

tora  dc       y^*  Chai^eable  with  the  iffues  though  he  has  aliped  it,-  and  the 
Brief,  pi.     lucceflbr  fhall  be  bound  by  the  return  of  the  predeceiTor  that  he  • 
49.  citet  S.    bad  at  the  venire  facias ;  and  if  this  be  falfe  he  may  have  ♦  writ  of 
^*  difceit  agaiuft  the  jberiff.     1 9  H.  6.  38.     Curia,  ] 

Sec  (E]  pl.t.      [2.  Se  the  fuccefTor  cannot  return  the  diftringas  as  to  one  juror^ 

quod  mandavi  baUivo  talis  libertatis  qui  nullum  refponfutn  dedit.     19 

H.  6.  Jfc  b.] 

[^3  (G)     What  ihall  be  a  good  Return  agatnfi  the  Ad- 
^T6i^  mittancc  of  the  Party. 

[i.  TTPOJVan  habere  facias  feifinam upon- a  judgment  tf/^/jj/f 
\J     J.  S.  it  is  no  good  return  for  the  (heriff  to  return,  that 
y.  S.  had  nothing  in  the  landyftor  was  tenants     17  £.  3.  66.  b.  j 

[2.  In  an  aiStion  of  debt  againft  an  heir^  if  the  defendant  pleads^ 
that  nothing  defended  tb  him  but  an  hetde  in  Bm  tipori*  which  /tf^* 
nunt  is  given  for  the  plaintiffs  and  quia  ignoratur  of  what  vahie  die 
houfe  was,  writ  iflties  to*the  (heriff  te^nmie  enquiry  of  the  value^  and 
to  make  execution^^aceordingfyy  and  the  flierifF  returns^  that  tho^  hotifr 
wae^fdd  by  the  defendant  brfjsre  tbt  writ  came  to  him%  this  is-  not 
a  good  return.    H.  7  Ja«  B.  between  Golfon  and  fiennet.    Fen 
Cuiianiil 
^b.  178.      [3*  Ir  in  an  adion  of  debt  agoing  an  executor  the  d^endant  con* 
vU  9^     fe^'tbe  a&ioe^  hf  which  a  fieri- fmins  iffdts^  the  Sheriff  majr  retura 
^i^ |J^;  nuUa  bouMy. &a.>    Fct'  tbia^  fbuids^  with  ^e  jndgment^  iMifinncfa .  as^ 
buui«cS.J^.be'*Gonfefts  the- iiQion,  btit  not  that' he  has- goods.    Dubttatluv 

M.  8.  Ja..  B.  between  Newman  and  BabtngtooiJ^ 
AmdKii  tr9[~      A*  ^^^^  ogainft  executor Sy  who  pleaded  plene  adminijlravit ;  and  it 
fkft  In  D.  if  was  Jkund  toat  they  bad  ajfets  %  by  which  the  fieri  facias  iffued  U 


Uvy  thtfm  jfthi  gocds  ^ftU  iec^i^  The  flieriff  rdurnti  mm*  ^  ^^^'^ 
dayi bauho  ttbtrtatis  de  K.  qui  mihi  rifpandit^  ^u»d txic.  nm  babini  t^^ ^^Zlu^ 
aUqua  bona  tiftaiorisy  whictl  was  contrary  to  the  vtrdi^.  Keble  yet  at  tU  * 
iaid»  yet  the  retura  is  good  $  for  verdUl  between  party  and  party  ^^^^"1 
fhall  not  conclude  the  SicrifF:  and  if  the  party  will  conf«fi,  yet  the  rhf^'^ 
Iheriff  (hall  not  be  by  this  concluded*  Br^  Rcttxcn  de  firieft,  pi.  87,  /m,  %at  * 
cites  3  H.  7.  iz.  f^f  '*  •• 

the  Ume  tcmmiy.    Ibid.  *But  CurU  #  c^mrm  nd  llbtt  he  ctaaot  reiarn  thil  which  it  contnrf 

to  the  verdia  or  coafeflion ;  tad  in  fucb  aiCe  the  (bcriff  wmy  rthtrm  Jtmm/hmnmt,  Ibid.*-^  P. 
Per  Cur.  that  the  return  is  not  good.     Br.  Rctorn  de  BrieU,  pi.  89.  cites  5  H.  7.  X9,  Far 

per  Wood,  in  repteYin  it  is  no  return,  tAat  be  hat  nofkcb  heafis\  but  may  return,  quod  averiafmmt 
tiangatat  or  quod  mt/ikr  vetut  ex  farte  quenmtu  ad  demomfitanda  averU.     Ibid.  Amdim 

%urit  md  deliUrmud.  tmdeiimu^  it  i»  00  p««t»  that  titere  are  m«  facb  g9od$.    Ibid.  Amd  /• 

habere  faciax  fefinam  it  ii  no  return,  that  no  fueb  land  \  for  upon  fuch  return  the  pUintifF  cynnoC 
have  due  execution.     Ibid.  And  in  the  principal  cafe  he  might  have  returned^  quod  exec 

ixyafiweJUMt  bona,  or  ca  elemgaevenrnt  ^  and  »ll  the  iirft  pvocefa  was  ferved  by  the  fiieritt,  Vithoilt 
returning  nundavi  ballivo,  and  the  fheriff  might  h»ve  retumod  execution  agpioft  the  cxccatoif 
•pon  another  record  of  later  time ;  and  per  Cur.  the  return  ia  not  good.    Ibid. 

(G.  2)     Return  of  l^thiL    In  what  Cafes  it  is 

Peremptory. 

I^  TN  Jiire  facias  by  executors^  upon  recovery  of  damages  by  their  It  11  tfat 

A    te/iatoTy  the  defendant  was  returned  nihil,  and  the  plaintifis  c^B^thia 
had  execution  by  award.    And  fo  note,  upon  a  judgment  the  fcirefaciat 

gaintifF  fhall  have  execution  upon  the  firft  nihil  returned*    fir.  «^««  rec^- 
:ire  facias,  pi.  96.  cites  21  E.  3.  13.  1^/^^' 

mtmuitf  at  the  firft  nihil  returned,  the  plaintiff  fhall  haire  execution,  per  Brian.  Br.  Scire  facias^ 
pi.  1^.  citet  s  H.  7.  3.  '  In  Scire  facias  upon  a  recovery  of  debt  or  dama§et9  thi  iirft  return 
of  Q'bil  againft  the  defendant  is  perempiory,  if  h^  makes  default.  Br.  Peremptory^  pU  63.  asm 
•1  H.  8. 

2.  In  account^  the  defendant  was  outlawed^  and  get  pardon^  and  §[  181 } 
hdA^fcire  facias  againft  the  plaintiff'^  who  was  returned  nihil  \  and  Br.  Scire 
the  pardM^  was  allowed  upon  a  nihil  returned,  and  he  went  quit.  '!**•^  I* 
Br.  Ketoro  de  Briefs,  pi.  109.  cites  21  £.  3.  £.3.  20. 

3.  ^But  by  40  E.  3.  Sicut  alias  Jhall  ijptej  and  the  like  19  E.  3«  s.  c. -' 

Ibid.  &i'«  f*cui* 

mf  OH  charter 
af^^rdoMbj  the  defeii/aMt,  whp  h  etrt/aweJ  agiioll  the  .platotili«  if  tl^  (heriff  rgfmm  nihil,  and 
upon  the  alias  ^miJiter,  this  is  pcjemptoiy,  and  thQ  chatter  (hall  be  allowed,  if  the  plaimtiff  du9 
md  C9me.     Br.  Peremptory,  pi.  65.  cites  48  E.  3.  I.  3.  Br.  Averment  contra,  &c.  pi.  £• 

cites  S.  C.       >  «3.  P.  Br.  $cire  facias,  pi.  1^1.  citcs.22  H.  6«  7^.  ■   ■>  «7kvonihilt  returoed  ar^aa 
Jcirefaciat  mffin  charter  oftard»m^  countervail*  icirs  M.    Br.  &ctoro  dc  BricCs,,pl<  UiU  cites  la 
ti,  $.  3.  *  Orig.  is  (lantum.) 

4*  Wh^re  it  is  returned,  that  a  veior  nihil  habet,  5cc.  fell,  where 
fr^efs  is  made  againft  the  veior  to  teftlfy  the  view  in  the  firft  reco* 
very^  or  if  procefs  fhall  be  made  agathft  a  witnefs  to  tefttfy  the 
making  ef  the  deed  in  which  he  is  witnefj^  if  it  fhall  be  returned' 
liihil  habet,  &c  and  teftatunt  efl  that  they  have  in  a  foreign  county^ 
Ae  affife  fhall  not  fby,  nor  procefs  fhall  not  be  made  in  the  foreign 
county,  but  the  trial  fliall  proceed  by  the  jury  s  quoj  nota.  Br. 
Procefs*  pll  99.  citet  29  AfT.  70. 

5,  Tbree 


5*  Thfie  nibils  returned  in  ven.  fac.  upon  an  audita  qutreta  if 
peremptory,  and  the  defendant  who  brought  the  audita  querela 
(hall  go  quit.     Br.  Peremptory,  pi.  65.  cites  48  £•  3.  i.  3, 

6*  In  appeal  of  death  the  defendant  removed  it  out  of  the  county^by 
writ  to  the  Jheriff  and  coroners^  to  fend  it  into  B.  R.  who  fent  the 
record ;  and  becaufe  the  plaintiff  was  fine  die  before  the  (heriff  and 
coroners,  y^iW  facias  ijiad  againft  the  plaintiffs  to  maintain  the 
appeal  if  foe  tvouldj  returnable  Quind.  Hill,  and  the  flieriff  returned 
niiiij  by  which  ^ut  alias  ijfuedj  and  the  flieriff  returned  nihil,  and 
pluries  iffued.  And  fo  fee  the  firft  nihil  there  is  not  peremptory. 
Br*  Peremptory,  pL  63.  cites  48  Aff.  3. 

7.  In  covenant  to  levy  a  fine^  the  Jheriff  returned  nihil  \   and  it 
.  was  laid  that  it  was  ill,  becaufe  he  may  Jummons  him  in  the  land  in 

the  writ  of  which  the  fine  (ball  be  levied ;  quod  quare^  becaufe  r/ 
11107  be  that  he  is  not  tbereif  tenant^  &c.  ficut  alias  (hall  ilTue  without 
amercement  of  the  fheriff.  Br.  Retorn  de  Briefs,  pi.  122.  cites 
10  H.  6.  12. 

8.  In  quare  impedit  the  Jheriff  returned  nihil  upon  the  fummonsj 
and  upon  the  attachment^  and  upon  the  dijlrefs:  and  per  Danby, 
Pafton,  Newton,  Cott.  and  Godred,  the  plaintiff  fliall  recover  by 
the  intendment  of  the  ftatute  ;  but  contra  Marten  and  Strange  of 
nihil  returned  in  quare  impedit.  Br.  Retorn  de  Briefs,  pL  101/ 
cites  II  H.  6.  3. 

9.  And  upon  nihil  returned  in  ajjifcy  the  ai£fe  fludl  be  taken, 
Br.  Retorn  de  Briefs,  pi.  loi.  cites  11  H.  6.  3. 

10.  And  executor  who  firjl  comes  at  the  jd  capias^  fiiall  anfwer^ 
Br.  Retorn  de  Briefs,  pL  loi.  cites  11  H.  6.  3. 

11.  And  per  Marten,  if  the  flieriff  returns  nihil  in  writofmefne^ 
yet  procefs  of  forejudger  fliall  be.  Br.  Retorn  de  Briefs,  pi.  loi. 
cites  II  H.  6.  3. 

12.  And  per  Danby,  if  nihil  be  returned  in  writ  of  ward^  writ 
of  wajle^  or  in  writ  of  admeafurement  of  dower^  or  of  pa/lure^  the 
plaintiff  fliall  have  fuch  judgment  as  if  the  writs  had  been  returned 

•  ferved.     Br.  Retorn  de  Briefs,  pi.  loi.  cites  11  H.  6.  3. 

13.  In  detinfUy  the  defendant  prayed  garmjhment^  hecai4je  the  wri-' 
tings  were  delivered  to  him  upon  condition^  &c.  the  Jheriff  returned 
nihil  upon  the  fcire  facias.  And  per  Heufter  prothonotary,  he 
ought  to  have  tejlatum  in  fuch  countv  where  the  garnifliee  has  been 
warned ;  for  the  plaintiff  fiall  not  pave  livery  of  writings  upon  the 
return  of  one  nihilj  as  he  (hall  have  upon  the  fcire  facias  upon  char-* 
ter  of  pardon  after  outlawry  i  for  there  the  plaintiff  may  have  a  new 
original,  but  the  garniihee  fliall  not  have  adlion,  and  fo  fimiliter 
here  if  judgment  pafs  againft  him  of  the  fame  thing ;  querae ;  for 
non  adjudicatur.     Br.  Scire  facias,  pi.  234.  cites  11  H.  6.  51. 

14.  If  a  man  comes  by  caq>ias  utlagatum,  and  pleads  in  reverfal 
of  the  outlawry^  znA  fcire  facias  iffues  againjl  the  plaintiff  to  maintain 

r  182  1  ^^  outlawry,  and  he  is  retumeinihil^  and  the  like  at  the  alias  fcire 
facias^  the  outlawry  fliall  be  reverfed,  if  none  for  the  king  maintain 
it,  and  if  the  king  s  attorney  will  confefs  the  exception,  the  out- 
lawry fliall  be  reverfed  uamediately.  Sn  Scire  facias,  pi.  192. 
cites  22  H«  6.  7. 

15.  la 


Rettttnt  tSi 

X  5.  In  err9r^  if  At  plaintiff' hi  fmfiiiud  itfiir  the  ft^r^  the  pldn^ 
tiffin  tbejirft  a^ienfiaU  have  fcin  faciasj  and  the  defendant  ought 
to  be  warned,  or  two  nihils  returned  before  executioa  fliaU  be 
awarded.     Br.  Scite  Eunas^  pi.  l^^  cites  5  £•  4.  6* 

(H)   JVbat  (hall  be  good  TLxcufe  ^  the  \noi\  doing  of 
the  Comrnafid.    Default  of  the  Party. 

[i-  T  TPOA^an  habere  facias  fafinam  it  is  a  good  return  to  ex-  I^oH.  Rep. 
\J   cufe  the  QxtnS  that  bt  was  ahvajs  ready  to  deliver  feidn,  ^^,j/^'  *** 
eniJappMHted  divers  times  in  certain  for  the  party  to  come  td  the  jac.  B.  R. 
land,  and  receive  feifin,  at  which  time  be  himplf  was  reaij  to  de-  !$•  C.  but 
liver  feifin,  htt  none  canu  for  the  party  to  receive  it.    P.  15  Ja.  J^/ j^"~ 
B.  R.    Floyd  v.  Bethill.    Per  Curiam.]  pu  2*  •rria. 

r3Jac.B.R. 

a.  C.  bat  not  S.  P. Ibid.  3t«.  pi.  30.    Hill.  13  Jac.  B.  R.  S  C.  but  not  S.  P.— —ibid.  4*04 

pi.  a.    Mich.  14  Jac^  B.  R.  S.  C.  but  not  S.  P. Bridgm.  5$.  3.  C  but  not  S.  P. 

fa.  Upon  an  execution^  fell,  a  fieri  facias^  if  the  (heriff  returns  Coodt  wera 
that  he  to9k  ctriain  heap  of  the  party  u  fell  for  the  debt,  and  J.  S,  Jj^*^^^^.. 
refctud  them  from  him,  this  it  not  a  good  excufe  of  the  (heriff  it  baiiiiF  by 
being  upon  execution,  in  the  ferving  of  which  he  has  poffe  cami"  warrant  00 
tatns.  P.  15  Ja.  B.  R.  Strangc's  cafe.  Per  Curiam  adjudged  l£^^;;^ 
that  the  return  is  infufficient.]  flicniFre- 

turued  that 
tbey  were  rcfcoed  from  the  bailUf  by  A,  contra  volnntatem  of  the  bailiff.  Richardfon,  Mutton, 
and  Hcwlm  held  that  00  rcfccuu  can  be  on  a  fi.  fac.  for  that  lie*  only  on  a  capiat  agaioft  the  perfoa 
bimlclf ;  but  thdi  the  paity  injured  may  have  znaShtt  Mtbe  etijt\  but  Yclvcrton  contra.  Uct.  145. 
Tria.  5  Car.  C.  B.  The  (heriff  of  Surry  v.  Aldertoo.  ■  >o  where  the  dcfendanta  were  prife^ 
€tiftd  Im  the  Crwunt'Offiee  for  a  rcfcue  of  a  coach  and  haracft  returned  upon  a  fieri  faciait  and  upon 
appearance  of  the  pMriiet  the  return  was  qualbcd,  and  tbey  dtfcharged,  bccaufc  not  leood  on  a  fieri 
fiiciaa.    Show.  t8o.    Mich,  t  W  3e  M.  the  King  v.  Bill  &  al-  It  waa  moved  to  quaOi  tho 

return  of  a  refooua  upon  %JSerifiwla*  aa  a  bad  rcium,  and  a  ruk  waa  made  to  (hew  eaufe.  Barna'a 
aiotca,  304.  The  King  v.  Baldwin  &  al.  ■  On  rul£  to  Ihcw  caufc,  why  an  information  Ihould 
INK  be  granted  againft  the  defend^ma  for  a  refcue.  Prohyn  J.  fai/l,  that  the  relcue  wgbt  u  kt  rt^ 
tmrwtd,  before  this  court  will  do  any  thing  in  it;  but  the  counfel  informed  thcm«  that  this  wita  i 
refese  of^M^tr  mf^nfl  r»rU  of  exentthny  fur  which  rcafon  the  (heriff  ought  to  have  maintained  bit 
poflei&on,  and  cannot  return  a  sefcue.  Accordingly  the  Court  made  the  role  abColutc  aa  to  Pafton» 
mod  diCeharged  it  as  to  ibe  others.  (Ch.  Juft.  abfent.)  «  Barn.  Rep.  io  B.  H.  ^S.  Mlch» 
§  Geo.  1. 1731*    Dccmct  ▼•  Faftoa  Jr  aS. 


(I)     Not  good,  for  not  excu/ing  all  the  ^me  of  the 

Command. 

([•  TF  upon  an  habere  facias  feifinam  the  (heriff  return!;,  that  he  See{H]p;.«4 

JL  was  ready  at  the  place  where,  &c.  fuch  a  day  to  have  deli-  5*  ^« 
▼ered  feiiio,  and  gave  notice  to  the  party ^  that  he  (hould  be  there  at 


B.  R.    Floyd  and  BethiU.    Per  Curiam.! 

Vot.  XiX.  P  [a. 


r« 


iSj^  Eettttm 

See(u)p].i.  [2.  S^'in  Ac  c^fc  afofefaid  b^  ought  to  excufi  hlmfelfof  the  time- 
before  the  day  aforefaid^  otherwife  the  return  is  not  good  i  for  per- 
haps hQ.WiS  rcquefted  before,  and  would  not  perform  jt«  P.  1 5  Ja« 
B.  R.  Floyd  and  Bechill,  per  Croke  and  Houghton  againft 
Mountague  and  Doderidge  ;  for  they  (aid  that  the  fherifF  cannot 
always  attend.     Dub.  j 

(I.  2)    Writ  notferveJ.    Excufe.    What. 


Br.  Cuf. 
tomi 

citeiS 


-"*•  I.  T  iV  nativo  babendo^  the  QierifF  of  London  returned,  that  if  ef 
ciiaS  c'—  ^  villein  abide  in  London  by  a  year  and  a  day^  he  Jhall  not  he 
But  ii  It  no  drawn  out  \  and  the  bed  opinion  was  that  it  is  a  good  return.  Br. 
return  that   Retom  de  Bricfs,  pi.  4.6.  cites  7  H.  6.  32.  and  8  H.  6.  3. 

fcndant  is  frank  and  of  a  frank  efiate\  for  this  it  for  the  party  bimrdf  to  return.     Br   Retom  de 

Bri'  ft,  pi. .46    citct  7  H.  6.  3a.  vnd  8  H.  6.  3. For  a  rmn  Jbali only  return  an  impediment  ^ubich 

interrupts  Sim,  bat  be  cannot  return  that  which  it  the  matter  of  the  defendant.     Ibid. 

■ 

Br.  Cuf.  2.  And  return,  that  attaint  does  not  lie  in  London  is  good.     Br. 

^i«'s!*cf  Reborn  de  Briefe,  pL  46.  cites  7  H.  6.    32  and  8  H.  6.  3. 

3.  And  that  if  writ  iffue  to  t\\^  Jheriff  of  Chejler  that  it  is  a  goo4 
return  that  they  have  County  Palatine  and  wrtt  of  the  king  within 
themfehesy  and  that  time  out  of  mind  writ  of  the  kin;  was  not 
ferved  there,  by  which  they  cannot  ferve  the  writ,  Br.  Retom  de 
Briefs,  pi.  46.  cites  7  H.  6.  32.  and  8  H.  6.  3. 

4.  And  in  replevin  it  is  a  good  return  that  the  defendant  claims 
property,  Br.  Retom  de  Briefs,  pi.  46.  cites  7  H,  6,  32  and 
8  H.  6.  3. 

5.  And  it  is  a  good  return  in  feveral  writs,  quod  mandavi  baL 
livo ;  and  yet  in  thofe  cafes  the  writ  is  not  ferved,  but  it  is  an 
excufe  for  why  the  (hcrifF  (hall  not  ferve  it*  Br.  Retom  de 
Briefs,  pi.  46.  cites  7  H.  6,    32  and  8  H.  6.  3. 

6.  And  in  writ  of  habere  facias  feijinam  it  is  a  good  return  that 
eit  the  day  of  the  writ  purchafed^  and  the  day  of  tf}^  judgm^nt^  ami 
always  after  he  himfelfwas  tenant^  fo  that  he  could  ferve  the  writ  if 
be  did  not  do  a  tort  to  himfelf\  by  diverfc.  Br.  Kctorn  dc  x]rief>, 
pi.  46  cites  7  H.  6.     32  and  8  H.  8.  3. 

7.  And  it  is  a  good  return  upon  a  capias  that  the  party  committed 
felony  and  took  to  the  churchy  which  privilege  he  cannot  break ^  and 
yet  the  writ  is  capias  fi  inventus  fuerit  in  balliva  tua.     Br.  R^torn 
de  Briefs,  pl.*46.  cites  7  H.  6.    32  and  8  H.  6.  3. 

.Nowhere  it        g.  It  is  no  good  rcturnfor  the  fherifF,  that  the  party  would  not 

jhri//?*©*^/^  S}^^  ^^^  ^^ft^  ^^  ./f->  ^"'^  therefore  he  did  not  execute  the  writ. 
certtfy  ma-    Br.  RctoHi  de  tiricfs,  pi.  10.  cites  34  H.  6. 

tt'iyfcTty  cr 

h.ij}uray>  contra  ttfton  inquiry  de  jure  patronatus  \  for  ihrrc  he  if  judge  and  not  Itiiiiifter;  note  the 

divciliiy.     Hr.  ibid. — Bi.  Fcc»,  pi,  i.  ciut  34  H.  6.  38.  S.  C. 

g.  Where  an  attachment  for  contempt  ijfues  againji  the  nuxyor  rf 
ty,  bfcaufe  he  did  not  return  a  certiorari^  nor  the  aliasy  nor  the 
pluries^  and  he  is  taken^  and  comes. in  word^  he  may  traverfe  tbc{t 


m 


fi4  writ  war  delivered  to  him  prout,  &c.     Quod  fuit  conceSum* 
Br«  Traverfe  per,  &c.  pi.  206.  cites  2  £.  4.  i. 


*  (K)    What  (hall  be  a  prood  Return.    [In  refpeSl  ofsce  R«-pie. 

the  fiords.]  ^^i^-*^ 

[r.  YF  a  writ  htfcire  facias  per  probes  V  legale s  homines^  and  he  Thitwaiiii 
-■   returns  quod  fcire  fecit  byfuch  an  one  and  fuch  an  one^  and  ||f*  yj?,Ji(J, 
docs  noifayprohos  tt*  legales  homines^  yet  it  is  good.    8  H.  6.  27.  b.]  ment  aod 

except  ion 
wa«  taken,  bat  non  allocatur.    And  it  it  not  material  where  the  defendant  appear*.     Br.  Retorn 
de  Brirf,  pi.  48.  ciccs  8  H.  6.  27.  ^     * 

•  I  nfeJrefacfas  thrjherffi'  retMrned  the  vtfr/t  fervti^  and  the  party  vjamcd  prout  breve  exigitt  and 
the  defendant  t^^k  exeepthn  hecaufe  it  did  not  fay  prohoi  fSf  iega/es  homines.  Per  Piifoi,  u  'i»  not 
material  when  you  appear,  but  upon  default  the  party  may  have  tvrit  of  defeeity  and  aver  that  they 
fvfre  outla^vtd^  fo  that  they  v*ere  not  pro6i  &  legales  homines,  Qucre  it  by  thoCe  words  prout 
hrex-e  exigft.  Sec.  u  fhall  not  be  inienacd  lo  be  probi  homines.  Br.  Retorn  de  iiricfs,  pi.  i%*  cues 
33  H.  6.  3i. 

[2.  So  it  is  upon  a  fttmmons  in  a  writ  of  debt.    8  H.  6,  27,  b.] 

{3.  In  a  (cire  facias  if  the  iherifF  returns  the  writ  ferved,  that  fmm^^mm^ 
k  to  {kyy  fcire  *  feci  the  party  defendant  by  name  ej/endi  fecundum  ♦Fol.460. 
tenorgm  brevis^  and  fays  not  where^  nor  tObat  to  doy  yet  it  is  good.'  ^^^^"-^ 
18  E.  3,  12-  h.] 

[4.  in  a  fcire  facias,  returnable  in  bank^  if  the  ffaeriiF  returns, 
fiire  feci'i  i^c,  quod  Jit  coram  vobis  ad  faciendum  quod  breve  re-* 
quiriti  though  vobis  has  relation  to  the  king,  whereas  the  gar*. 
nifhment  ought  to  be  coram  ju/iiciariis^  yet  [it  is]  good ;  becaufe 
the  words,  ad  faciendum  quod  breve  requirit  comprehends  all. 
29  E.  3.  33.    Adjudged.] 

[5.  In  xittaint  if  a  fcire  facias  iflucs  to  warn  the  .petit  I2«  one  s.  P.  Knivet 
whereof  is  called  Miles  de  Beackam^  Knt.  and  the  (herifF  returns,  ^^'  J,*^'!^" 
that  bfi  has  inquired  of  them^  ^c,  and  that  thofe  are  the  names  of  tended  aoo. 
them,  and  that  Miles  de  Beachamp  is  deady  though  he  does  not  name  t^cr  pt  rfon, 
him  knigbtj  yet  the  return  is  good  5  for  it  appears  upon  the  whole  "",u/n  wa^ 
return,  that  it  is  the  (ande  man.     34.  AiT.  6.    Adjudged.]  awarded 

good ;  for 
it  OiaU  be  intended  the  fame  procefs.     Br.  Retorn  de  Briefs,  pi.  76.  cites  S.  C. 

[6.  If  a  fcire  facias  iflues  againji  Miles  B.  inighty  and  the 
flicriff  returns,  fcire  feci  Miles  intranominato  \  this  is  a  good  re- 
turn without  more  j  for  the  word  (infranominato)  ferves  through- 
out.    34  AiT.  6.] 

7*  In  pracipe  quod  reddat  the  tenant  cannot  render  the  land  to 
the  demandant  in  pais,  mr  in  debt  quod  reddat,  2rc.  It  is  no  re^ 
turn  in  one  or  the  other,  that  the  tehant  or  defendant  has  rendered. 
the  kmdor  debt.     Br.  Retorn  de  Briefs,  pi.  84.  cites  2  H.  7.  8. 

8*  Scire  facias  againji  3  fever al  tenantSy  the  (herifF  returned^  And  in  fuch 
^wA  fcire  feci  to  the  3  hyfuchyiic.  S^uod  finty  &c.  Modo  6f  X^'.^J^"^'^* 
forma  front  breVe  infe  exigtt  isT  requirit  j  and  well  by  award,  not-  was^wald- 
WiAftaodiiig  diat  he-  did  not  return  feveral  garnllhments  ^  for  thofe  ed  good,  ad 

•     P  2     ^  words,  >"''*f;" 


i"^  f^     mirds,  moio  &  (brma  prout,  &c.  tantamount)  &c.    Br.  Retotn 
if  r;^  ^  Bricfe,  pi.  28.  cites  a  H.  4.  13. 

4t  Bridb,  pi.  s8.  cites  s  H.  4. 1 3. 

9,  The  IherifF  nturmi  capiasy  quod  jnandavi  A.  B.  Ballivf 
ii-ertatis  archicpifcopi  de  Beverlac.  cut  returnum  inde  reflat  faciend* 
qui  mibi  refpondit  auod  cepit  c»rpus,  &c.  yid  illud  hU  baiere  mm 

.  petift  io  quod  Oikhfrnamns  eft  infra  viUam  de  Beverlac.  AM  it 
was  faid,  that  be  otight  not  to  have  returned  cepi  corpus  but  where 
he  can  have  the  body  at  the  day,  and  that  if  the  fheriff  takes  a 
prifoner  in  Weftminfter,  and  he  takes  fanduary,  this  fli{Jl  not  be 
r  iSj  1  any  return  for  the  iherilF,  inafmuch  as  it  is  his  folly;  and  yet 
the  return  awarded  good  per  judicium.  And  it  was  (aid  to  hioi^ 
that  he  might  have  proclaimed  at  the  gate  of  the  (andVuary  ac- 
cording to  die  form  of  the  ftatute*  Br.  Retom  de  Briefs,  pi.  29. 
cites  2  H.  4.  15. 

10.  Sci.  fae,  upon  writ  of  etror  in  B,  R»  was,  viz^  (ci.  fiic» 
hired*  tf  terra  tenenffeparatim  ad  effeneP  &c.  fi  fibi  viderint  «r* 
pedire  \  and  the  Sheriff  returned,  quod  fcire  feci  y.  de  B.  (f  A. 
Vxori  ejus  tenants  of  fo  mach^  bf  IL  de  It,  tenant  of  fo  much^  f^* 
rotim\  and  exception  was  taken,  inafmuch  as  the  baron  and  feme 
cannot  be  warned  feparately,  et  non  allocatur  exceptio  ilki ;  nota* 
hr.  Retom  de  Briefs,  pi.  30.  cites  3  H.  4.  19. 

1 1  •  Capias  of  the  death  rfa  fnan :  tbe  Jheriff  returned^  quod  treve 

adeo  tardeJlU  venit  quod  illud  exequi  non  poiuit  propter  brevitaOem 

temporis ;  and  the  return  awarded  good.     Br.  Retorn  de  Briefs^ 

pL  34.  cites  8  H.  4.  21. 

La.Raru«    ^   It*  Scire  facias  iht  1}[i^x\S  rttaTViti^  efi(A  fcire  feci  E.  K.  prout 

MKb.*6  *W.  J^**^  ^'"^'  ^^  fi  w^/V  ifT  requirit ;  and  did  not  fay^  infranomineO^- 

AM.  WiL*  B'  K.  and  well.     Per  Cur.     And  adds,  nota  that  thofe  words 

•ON  V*        (prout  kreVe  oxigit)  far.  amount  to  infranominatuSy  or  to  infra^- 

s.^Ct^nd*  fi^'t***^  \  quod  nou.    Br.  Retom  de  Briefs,  pi.  64.  cites  i  H.  0. 6* 

lays,  if  there  is  ihe  fubft«iice  it  mttcn  sot  if  there  it  not  the  exprefs  fono. 

13.  And  where  the  flicriflT  returns,  qood  mandavi  ballivo  liber^. 
tatts  de  S.  and  does  not  fay ^  ballivo  y.  AT.  libertat.  fua  de  S.  this  is 
a  good  return.  Per  Martin,  Cokayne,  and  Babb.  juftices ;  contra 
Hales  J.  and  that  be  ought  to  (hew  that  he  is  lord  of  the  firan- 
chife }  and  yet  he  was  awarded  to  anfwer,  and  iave  his  excepdon, 
&c.  Pr.  Retorn  de  Briefs,  pL  64.  cites  i  H.  6.  6. 
Br.  Aitich.  J4.  The  fhcriS  returned  tbt  baron  attached  in  affiftj  and  tbe 
^S^s'c.^  /«»^  nihihy  and  the  bcft  opinion  was,  that  (he  (hall  be  attached  by 
the  goods  of  the  baron,  and  a  monk  by  the  goods  of  the  abbot  ^ 
for  the  one  (hall  anfwer  for  the  other,  and  the  one  is  amefnable  by 
the  other ;  qusre  inde :  for  it  was  adjourned.  Br.  Retorn  de 
Briefs,  pi.  45.  cites  7  H.  6.  9. 

15.  The  flieriiF  returned,  quod  non  invenit  partem^  &c  by 
which  upon  exigent  he  was  outlawed,  and  affigucd  it  for  error, 
and  therefore  that  was  adjuc^cd  for  error ;  quod  nota.  Br.  Rc^ 
torn  dc  Briefs,  pT.  43.  cites  ^  H,  6»  za.  • 

xf).  In 


Hettirm  iSi 

t6.  In  pratipe  quod  reddat  if  the  temmt  vHubes^  and  the  Jterfff^ 
returns  kp§n  tbt  fummans  ad  warrantizanium^  quod  nihil  haket  nee 
eft  tHveatusj  i(c.  this  is  a  good  return,  and  yet  contrary  in  formeden. 
The  di  verfity  ieems  inaftmub  as  in  tbeformeiui  be  mayfivnmou  bimt 
in  the  land  demanded^  be  he  tenant  tbererfer  net^  but  it  may  be  that 
the  vouchee  has  no  land.  Br.  Retora  de  Briefs,  p).  62,  cites 
14  H.  6.  20. 

17.  And  upon  writ  of  view  it  is  a  food  retiMm,  quod  nsJlus  venit 
ex  parte  petentis  ad  deveanfirandum  fibi  terram\  for  the  ten^int  is 
bound  to  know  the  iherin,  and  the  IberifF  is  not  bound  to  knomr 
or  inquire  the  land }  and  the  fame  of  a  Jheriff  of  the  frartchife  t 
and  this  is  for  the  difpatcb  of  the  party.  Br,  Retorn  de  Briefs^ 
pi.  62.  cites  14  H.  6.  20. 

1 8.  The  fherifF  returned  quod  mandavi  A.  B.  battivo  libcrtati^ 
ducatus  Lancajl.  &c.  ^i  babet  retuma  emnium  brevium  infra 
iibertatem  pr^diciam  fiii  fie  refpendit.  ^od  fcire  feet  pre^ato^ 
R*  C  //  ptod  Jint^  &c*  Billing  faid|  the  return  is  not  sood ;  for 
it  Ihould  be  baiiivo  libertatis  iutik  Lanc^fl.  For  die  mttchy  has 
no  capacity  to  have  liberty.  And  yet^  becaufe  precedents  wera^ 
Jbewny  mandavi  ballivo  libertatis  as  above,  &  mandavi  ballivo  liber- 
tads  iandi  Edmundi  de  Bupy^  &  mando  baHivo  libertatis  de  Alta 
Pecco,  &  mandavi  ballivo  libertaMs  ducis  Lancaft.  it  was  awarded 
a  good  return.    Br.  Retorn  de  Brief,  pL  li.  cites  2i  H.  6. 20. 

19.  Scire  facias  Laureniio  hotkmagiflro  Aula  de  B.  iitCant.  //  [  186  ] 
fcbolaribus  ejuijdem  was  brought  in  Norfolk  upon  recovery  of  an-  i*^:CorfK>- 
nuity,  and  the  ^riff  returned^  quod  ftire  pci  magtjpro^  &c.  and  pu  6?  dfet 
therefore  a  void  return  per  Cur.  by  which  in  another  fcire  facias  34  H. 6.  i^. 

J)e  returned  fcire  feci  Laurencio  B.  magiitro  et  fcbolaribus,  and  4d*  ^  ^- 
7.aurence  B.  came  and  pleaded  to  the  writ>  that  he  is  not  maltcr. 
fir.  Retorn  de  Brief,  pi.  14.  cites  34  H.  6.  49. 

20.  If  a  writ  be  returned  refponfio  vicecomitit  S.  and  does  not: 
/hew  the  name  of  the  Jheriff i  this  is  no  good  return.  Br.  Ketorn 
de  Brief,  pL  54.  cites  9  L.  4.  19.  per  Jenny.' 

21.  Outlawry  was  returned^  that  at  the  county^  [court']  kid  at  7l 
Vi  the  county  of  SfimerfetJ.  iV.  exaSlus  fuit  et  non  comparuitj  and  a 
good  return  per  Rede,  Fair&x  and  Hufley,  though  he  did  not  fa^ 
at  the  emeuty  \cov(ni\  ofSomerfet  held  at  J.  in  the  county  of  Somerfet^ 
Br.  Retorn  de  Brief,  pi.  127.  cites  11  H.  7.  lO. 

22.  A  man  returned^  quod  virtute  praceptiy  5o&  and  not  brevity 
and  yet  well.    l^r.  Retorn  de  Brief,  pi.  laS.  cites  16  H.  7.  i6. 

23.  Captus  ^  is  a  good  return  of  a  capias.  Ld.  Raym.  Rep.  21*. 
Mich.6W.&:VL    WiUba  v.  Law,,  cites  Kitcbin^  25^ 


(IS)    What  fhall  not  be  a  good  Return.    For 

Uncertainty^ 

£l.  TY  fieri  facias  de  bonis  teftatoris  againft  executors^  jf  the  (heriff  ».  P.  Br. 

-I  returns  that  they  have  not  any  roods  in  balliva  fua  after  the  J^'"/"  f  *1 

dcuveiy  of  the  wiitprout  et  cjo/ijtare  potent  j  this  is  aot  a  good  re-  c„„  s.  c. 

P  ^  turUi^  Buihcm^y 


^  * 
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mum,  thjt  turn :  for  he  ought  to  take  notice  whether  they  had  goods  or  not, 
lorVh.T    and  fo  returned  it,     9  H.  6.  57.  b.    Curia.] 

eloigned  the  goods,  or  that  tbf  goods  are  eloigned^  &c 

Br.  R^-turn        ^j.  So  if  z  capias  comcs  to  the  {heriff  to  take  a  man,  it  is  not 

f  g^^li*^,    fa  g<><>d]  return,  that  he  was  not  found  within  his  bailywick  after 

S.  C.  the  delivery  of  the  writ  prout  ei  conftare  poterit ;  but  he  ought  to 

return  exprefsly  quod  non  eft  inventus,     g  H.  6.  57.  b.    Curia,] 
V'^^T^\        f  3'  ^"  ^JPfi  ^^  '^  *  &^^^  return,  that  the  baily  is  attached,  iic. 
7o.ci"rtS.C . '^^^^^  ^^  ^^  "^^  r^/«r«/<i/  that  the  tenant  was  not  found ;  for  by  the 
—  S.  P. '  return  that  the  baily  is  attached,  it  is  included  that  the  party  is  not 
Ibid. vl  68.  found.     28  Aff.  4.0.  adjudged.] 

33. But  where  he  returns  that  thi  dfftndant  nihil  habet,,  &C  he  Jhall  Jay  farther  quod  nois 

hahet  hailivi  nee  Lallivumy  nee  eji  inventus  in  eadem^  &c.,     Ibtd. 

• 

Sec(lf)pl.i.  ^^,  If  upon  an  habere  facias  fei^nam^  the  (heriff  returns  that  the 
partyy  who  ought  to  take  the  feijin^  non  profscutus  eft  breve  \  this  is 
not  good  for  the  uncertain  intendment  tnereof,  and  the  coming  to 
the  Iheriff  to  have  feifin  is  not  properly  a  profecution  of  the  writ. 
Dubitatur  P.  15  Ja.  B.  R.  Floyd  and  Bcthill  5  Crokf  and  Haugh- 
ton  againft  Mountague  and  Doderidge. 

[5.  In  a  replevin  upon  the  caufam  nobis  fignifices^  if  the  (heriff  rc- 
,  turns  that  the  beafts  cannot  he  delivered  \  hecaufe  vifum  inde  habere 

non  potuit^  this  is  not  good  ;  bccaufe  he  does  not  f^y  quod  accejjit  ad 
locum  \  for  pcradventure,  he  could  not  have  the  view  j  becaufc  he 
did  not  come  there  where  the  beafts  were,  2  E.  3  54.  b.  ad- 
judged.] % 
r  187  "I  6.  In  wafte. the  (heriff  returned,  qtjod  r^/»/V /;f^i//^7//WOT ///Vy&^- 
hati  proxim,  apud  R.  and  bccaufe  he  did  not  jheiv  xvhat  fabbatby 
therefore  the  (heriff  was  amerced,  and  a  new  writ  awarded.  Br. 
Retorn  dc  Brief,  pi.  17.  cites  4  E.  3.  20. 

7.  Exigent  iffued  to  the  fl)eriff  of  London  agaiuft  jf,  S.  de  D.  in 
the  county  of  E£)xy  gentlemany  and  proclamation  to  the  fheriff  of 
'  Effex^  who  returned  the  writ,  fcil.     S^uod  virtute  iftius  brevis  pro^ 
cictmarifeci  atfuch  a  county^  held  fucb  a  day^  and  does  not  fay  what 
year,  &c.  that  J.  S,  fe  reddidit  to  the  fheriff  of  Kenty  where  it 
(hould  be  to  the  (heriff  of  London^  and  therefore  an  ill  return,  per 
Cur.  becaufe  the  year  is  vjanfingy  and  it  was  fheriff  of  Kent  far 
'Jkeriff  of  London.     Shelly  faid,  the  (heriff  (hall  be  amerced,  but 
Fitzh.  J.  faid,  no ;  for  the  writ  wras  returned  in  another  term,  and 
the  ufagc  is  to  amerce  the  (heriff  the  &me  term,  and  if  not,  he 
(hall  go  quit ;  quod  nota,  for  clear  law ;  quod  non  ncgatur.     Br. 
Retorn  de  Briefs,  pi.  3.  cites  27  H.  8.  29. 
D.  199.  pi.       8.  In  trefpafs,  the  Iheriff  returned  in  C.  B.  that  the  defendant 
54  '    '  '  "       '  *  '     ' " 

injv.l^  or  chattel  certain,  and  name  them,  fo  that  they  may  be  forfeited  j 
Art-l.si.pi-  for  upon  fuch  fjenersl  return,  none  of  them  can  be  forfeited.  CrQ» 
U^i  "fh*'  ^'  '3-  P^-  7-  ^Hill.  25  Eliz.  C.  B.    Lawrence  v.  Nethcrfale. 

3  £lu.  S.  C.  accoidingly. 


;4.p«r<.h  3  was  attached  per  ca^alla  ad  iwlentiam  10/.    It  was  adjudged  a  void 
Alt  S.C  Sc  r^jturn  5  for  he  ought  to  return  that  he  was  attached  by  one  beaft 


(L.  2)     Sufficient. 


Retutm  iij 


(L.  2)   Stffficieni.    Return,  what  (hall  be  iaid  to  be. 
jlnJ  made  good  by  Intendment j  in  what  Cafes. 


two 

that  it  is  well  ferved  according  to  law ;  for  other  writ  ought  to  be 
firvid  by  IS  days  before  the  return,  and  yet  no  mention  is  thereof 
in  the  return,  and  if  the  {herifF  does  not  warn  him,  or  ferve  the 
writ  as  he  ought,  if  the  party  be  damnified,  he  may  have  writ  of    « 
di:fceit.    Br.  Retorn  de  Briefs,  pi.  56.  cites  39  E.  3.  7. 

2.  In  adjiuafurement  of  dower  the  Jheriff  returned  that  the  feme 
had  more  than  Jhe  ought  by  40J.  a  year ;  this  is  no  good  return  \ 
for  he  ought  to  return  two  parts  by  themfelveSy  and  the  third  part  by 
itfelfand  their  values^  and  let  the  Court  adjudge  their  values  \  nota, 
Br.  Retorn  de  Briefs,  pi.  119.  cites  44  E.  3.  11. 

3.  If  the  IherifF  returns  in  a  pannel,  Johannis  D.  where  it 
fhould  be  Johannes  D.  yet  this  is  good ;  ror  falfe  Latin  is  not 
material  in  a  return.  Br.  Retorn  de  Briefs,  pi.  105.  cites 
2  H.  4.  8. 

4.  In  writ  of  right  a  writ  ijfued  to  the  Jheriff  to  return  4  knights  Br.  Droits 
/*  cbufe  the  grand  a£ife  returnable  fuch  a  day ;  and  the  flierifF  re-  ^  h^/' a' 
turned  quod  non  fue^unt  milites  fed  burgenfesy  by  which  another  writ  ao.  S.  C.' 
ijfued  returnable  prefently ;   whereupon   the   4  knights  were  de^ 
mandedy  who  came  to  the^  bar  gladiis  cin^osy  &c.     And  fo  it  feems 

that  he  may  return  them  knights,  though  they  are  not  knights,     Br. 
Retorn  de  Briefs,  pi.  106.  cites  7  H.  4. 

5.  In  trefpafi  the  defendant  was  condemned,  and  ca,  fa,  iffued,  *  A"  *•»« 
and  after  exigent  againft  him  by  name  of  J.  S,  &c.  and  the  ^^^(^  are"without 
returned  that  J.  S.  rendered  himfclf  to  him  in  full  county,  where  the  wot d 
then  were  the  father  and  the  fin  of  the  fame  name ;  and  therefore  (H* 

ill ;  for  where  there  is  *  [no]  addition,  it  lball.be  intended  the  elder  \ 

and  in  truth  he  who  rendered  himfelf  was  the  father,  and  therefore 

the  flieriiF  was  amerced,  and  diftringas  ad  habendum  corpus  awarded,  [  1 83  ] 

inafmuch  as  be  had  returned  that  the  defendant  reddidit  fe,  &c« 

Br.  Retorn  de  Briefs,  pi.  X07.  cites  7  H.  4.  11. 

6.  In  bomine  replegiando,  it  is  a  good  return  for  the  (herifF  to 
fay  that  the  defendant  claims  the  plaintiff  to  be  his  villein ;  per  quod 
iMe  ulUrius  facere  inde  non  poteft,  Slq.  Br.  Retorn  de  Briefs, 
pi*  104.  cites  8  H.  4.  2. 

.    7.  The  (heriff  who  returned  a  fieri  fac.  againft  executors,  that  And  it  lino 
tbey  had  fold  the  goods,  was  amerced  \  for  he  ought  to  have  taken  ^a/nlgeJU. 
to  the  value,  i^c,  of  the  goods  of  the  exautors,     Br.  Retorn  de  tcuiDis,  rx- 
jBriefSyiJ.  41.  cites  14  H.  4.  12.  ^''/'^.f"'  ^f"^ 

'^^    ^  T  -r  nothing',  for 

ht  ought  %o  b«vt  made  execution  of  that  which  was  ia  the  bands  of  this  one  executor,     ibid. 

P  4  .8.  Dtht 


i8s  Betttrn* 

Jf-cfcwtm  J.  Dg^f  ij  Jfr^  Mot  of  D,  till  the  defendant  u  outlawed^  and 
pf.«!ciS'  fi^d  charter  ef  pardon^  and  tsit  fheriff  returned  that  IV.  Met  is  de^ 
5.  C.  p^fid^  ''tf  ^uod  ipji  ut  fV.  abbatifcire  fac,  nan  potuit  juxta  formam 

brevisy  and  a  good  return,  per  judicium^  and  the  charter  allowed  ; 

for  it  tantamotmts  to  mortuus  efi^  and  fo  a  civil  death ;  for  a  dead 

perfon  cannot  be  warned.     Br.  Retom  de  Briefs^  pL  4.  cites 

%  H.  6.  5. 
Bvtup^x  g.  Forger  de  faiti  found  for  the  plaintifFj  it  was  pleaded  in 
lafdruno  •'"rcft  of  judgment  that  dijirefs  with  Decern,  tates  was  awarded 
retaros  ^Z^i^ft  the  jury ^  and  the  principal  jury  was  returned  tarde  upon  the 
^u^reiade,  diftrefs^  and  the  tales  ferved :  et  per  Cur.  The  return  was  awarded 
ufciicVn^-*  good;  for  where  ijjues Jhall be returnedy  z$ upon  d'lAtcfSy  the  fl>erij^ 
tiary.  ought  to  havs  time  to  iwnv  their  land,     Br.  Retom  de  Briefs^ 

Ibid.— ^   pl-  52.  cites  21  H.  6.  51. 

Upon  a  takif  lirdc  U-ao  return.    Ibid; 

• 

10.  In  fcire  facias  againfi  a  chaplain  upon  recovery  in  fuare  m^ 
peditj  the  iheriit  ous^ht  not  to  return  quod  clericus  eft  beneficiatusy 
6cc.  For  this  Jhall  not  be  returned  but  where  dijtrejs  or  /apiof 
iJfucSy  which  is  coercive^  and  here  is  nothing  to  do  but  to  warn  him  ^ 
and  therefore  by  fome,  the  Iheriif  ihall  be  amerced  ;  but  it  is.  ^ 
good  return  that  he  is  clericus  benefkiatus,  &c»  and  that  nan  eft^ 
inventus,  &c.  For  then  he  cannot  be  fummoned  if  he  is  not 
found,  or  has  no  lay  fee.  Br.  Retom  de  Briefs^  pL  124»  cites 
32  H.  6.  n. 

11.  In  writ  of  vieWy  it  is  a  good  return^  quod  nuDus  venit  e» 
parte  petentis  ad  oftendendum  fibi  terram^  Br.  Retorii  de  Briefe,, 
pi.  125.  cites  32  H.  6.  27. 

siu^^"        12.  In  fcire  facias  it  is  a  good  return  thdt  the  party  is  dead^, 
r^ddll!^/  Br.  Retorn  de  Brieft,  pi.  125.  cites  32  B.  6.  27. 

the  tewMHt  is  </m«/.    Ibid So  vpm  nfptn  emm  cavfit,    Ibid.^ — ^.— —  JBv^  it  wat  doubted  i£ 

death  be  a  R>M)d  return  m^m  etip'ia*  or  *mpgtnt.     Ibid. 

Tbe  Hieritf  iit  auaint  cannot  returo  thai  the  drfmdant  U  </#4^;  for  there  arc  not  any  words  id- 
the  wrk,  to  warn  tbe  defendant.    Br.  Retorn  de  i(ricfs,  pi.  t.  cite*  »8  H.  &  j^ 

13.  Tn  pracipe  quod  reddat>  they  were  afi  ijfue  upon-  reiefiff  of 
the  demandar.t  in  which  were  witnejfes  \  the  Jheriff  returned  tot 
pannel,  and  that  the  witneffes  were  dead  y  and  the  tenant  fftid  that 
they  were  alive,  and  prayed  that  the  fieri  ff/hould  be  euamined  of  hi» 
return ;  and  (o  he  was  after  the  day^  znifaid  tk^t  it  tuas  not  made 
by  him  or  his  under-Jheriff^  but  by  a  clerJt^  and  tAat  th^re  is  no  fitch, 
vifncy  and  that  two  of  the  witnejfes  are  airme^  and  are  warned^  and 
the  Court  accepted  the  return  of  the  two  wttnefles^  but  were  in 
dotibt  of  the  return  that  there  k  no  fiich  v'Ait  $  &>r  the  beft  opi<« 
nion  in  this  cafe  was,  that  the  (hertflF  fhall  return  a  pann^el  of  the 
body  of  the  county,  and  not  that  there  is  no  fuch  viine*^  Br.  Re* 
torn  de  Briefs,  pi.  57.  cites  37  H.  6.  11. 

14.  In  fcire  facias  againft  aparfon,  to  have  exeeution  of'  ens  eao^ 
nutty  recovered  againft  him^  the  iberiff  returned^  quod  mtmdenNi 

[  I S9  ]  ball! vo,  &c.     ^f  refboTsdit^  that  tbe  parfnt  before  the  return  rf  tho 
writ  bad  refigned  his  benefice^  &C»  and  thai  nm  h^ben^  hna  neque 

e^ataUa 


Mtaflu  h^^y  &o>  And  it  wit  hdd  a  good  ntttm  of  die  ttSg* 
juCkkh  and  that  be  may  take  thereof  notice^  if  he  will.  Per 
Choke,  he  oiiriit  to  letuni  ptod  mm  Imiet  tuc  bahmt  Umi^  &c. 
Aad  jet  per  Cur.  the  retwm  i%  good  enough  s  and  it  was  held 
there^  diat  ifth  nimrm  it  mi  gmd^  the  UUiWftmU  hi  mmrciiy  and 
mt  tbs  Jbtriffi  f9$are  tode.  Br.  Retom  m  Briefs,  pi.  94.  cites 
a  £•  4*  I. 

I5«  la  djj^  ^(golnfti  E.  V.  the  vnii  mri  fthtmeifltg.  B.  F.  iji-  s.  c.  cited 
/raM9ml$uft.  A.  B,  ami  C.  D.  where  the  return  JhttUh  E.  V»  in*  t  Aad^too, 
franMaimat*  atiacbiai.  4ft  per  pUgiaginm  A*  B.  emd  Q  and  not  as  fj^'^  ^^* 
above ;  and  three  or  four  precedents  were  Ihewn  that  the  firft  Ardca  ¥• 
return  was  well,  but  forty  precedents  were  diewn  to  the  contrary,  i>«rcy, 
and  by  the  other  way ;  avKl  therefore  the  beft  opinion  was,  that 
the  return  is  not  good,  becaufe  this  tmrd  (attach)  vms  wamStgi 
for  there  is  no  word  in  the  return  which  proves  die  writ  ferved 
by  any  attachment  mjide  of  d>e  defendant  s  and  alio  it  was  Aid 
that  two  or  three  precedents  ¥rere  not  a  law,  and  efpecially  whtre 
there  are  40  to  the  contrary,    fin  Retom  de  briefs,  pi.  93.  cites 
f  £.  4.  109. 

16.  In  fcire  &cias  the  (berilF  returned  mandavi  ballivo  Xbeftatis 
]t,  and  did  mtjbew  whfe  Hbertj^  &c.  yet  well ;  per  Danby,  contra 
Figot.     Br.  Retom  de  Brieft,  pi.  54.  cites  9  £•  4.  19. 

17,  In  replevin  pern  ijffuedj  and  the  plaintiff  was  rnnfiiiied  in  the 
S9wky  \  and  yet  per  Catelby,  the  finrtf  mayferve  the  pene ;  fir  it 
is  injull  county  as  recordare  facias  isi  quod  non  negatur.  But 
Brooke  makes  a  qnare  of  this  opinion  ;  for  he  fiiys,  it  feems  that 
by  the  nonfuit  diere  remains  no  {dea  to  be  removed,  but  be  maj 
retumj  qmd  ad  prcximum  cendtatumy  &c.  the  plaintiff  was  mn^^ 

fmted^  andfe  neplea  there.    Br.  Retom  de  Bne6,  pi.  113.  cites 
I2£.4«ii. 

i8.  A  de^le  return  is  not  good.  As  if  die  Jberiff  returns  the 
fluries  againft  the  abbet  to  admit  the  valet  of  the  king  to  a  eerodjy 
fbat  the  king  is  not  founder^  and  tl>at  King  E.  4.  bad  nleafed  to  the 
fiiot  aB  eerodies  \  this  is  double  %  and  if  he  returns,  that  the  bifliop 
pf  £.  is  founder,  and  does  not  return  the  name  of  the  bifhop  who 
'  founded  it,  this  is  uncertain.  Br.  Retom  de  Briefs,  pi.  xx6.  cites 
3  H.  7.  6. 

19.  Where  the  fl)erifffirves  the  precefs  once  of  a  thing  heal  or 
permanentj  as  in  praecipe  of  land,  occ.  he  cannot  return  mandavi 
ialiivo  afier.     Br.  Retom  de  Brieft,  p!.  89.  cites  5  H.  7.  27. 

ao.  A  man  was  outlawed^  and  reverjed  the  outlawry^  and  had 
writ  of  reftitution  of  his  goods  dinSted  to  the  bailiff  of  ^e^in^cr^ 
who  returned  thai  he  was  not  bailiff  \  and  no  return  y  for  he  ihall . 
anfwer  if  he  has  the  goods  of  not ;  and  if  they  were  devefted  out 
of  his  pofleffion,  he  mall  ihew  caufe,  &c.  Br.  Retom  de  Brie&j 
pi.  90.  cites  6  H.  7*  9. 

21.  TS  judgment  is  given  againjl  an  executor  upon  a  demurrer^  $,p,  ^^|f 
utui  execution  is  awarded*,  the  (hertff  cannbt  return  nulla  bona  tif  ft.bnnga 
iatarisj  but  is  to  return  a  deva^avit  as  if  it  had  been  found  a»iinft  ^^  h^'^J^ 
die  executor  h^  vtzdi^i  for  per  Curiam  he  has  charged  faimfelf  ctttt^*'^ 

by  ttponplene 


i 


J 1 8?  Keftrrttl 

Adixiinif-     by  his  own  pica.     Cro.  E.  102.  pi.  9.     Trin.  30  Eliz.  B.  R.  irf 
Iffue  there.   ^  "^^  *^  *^  ^"^  ^  *^  ^^^  ^^  Stubbs  V.  Rightwife. 

upon  Ajftti  are  founds  and  judgment  for  the  plaintiff;  and  m^oh  a  teflatttm  execution  h  aVfarded  (O 
the  (hcriff  in  another  county  than  where  the  trial  was,  that  tht  Jberiffmay  return  a  nibily  and  ia  not 
.  cltopped  by  the  verdi6l  and  judgment!  but  otbemk^ife  of  the Jberi^ of  tht  county  vfbere  the  aiiiw  it 
irought,    Noy.  69.    Robbins't  cafe. — cites  g  H.  6»  9.    Exec.  9. 

22.  Sheriff,  upon  a  latitat,  returned,  that  he  arreftei  the  body^ 
and  after^  before  the  return  of  the  latitat^  a  habeas  corpus  came  t9 
bring  the  body  Into  Chancery^  which  being  done  the  prifoner  was  dif^ 
charged  by  order  of  the  Court.  This  was  held  a  good  return  ;  tor 
the  &erifi^  is  bouii4  to  obey  the  king's  writs,  and  to  execute  them, 
[  190  3  ^nd  he  cannot  compel  the  party  to  put  in  fureties  to  appear  here* 
Le*  145.  pi.  201.    Trin.  31  Lliz.  B.  R.    Carie  v.  Dennis. 

23*  Another  exception  was  taken  to  the  return,  viz.  a  cufiodia 
nojira  exoneratus  fuit^  which  might  be  intended  as  to  the  caufc  in 
Chancery,  only,  and  not  for  the  caufe  here ;  for  he  hath  not  alleged, 
that  he  was  committed  to  any  other  in  cuAody  ;  and  for  that  caufe 
day  was  given  to  thq  fheriff  to  amend  his  return.  Le.  145.  pi.  20i« 
Carie  v*  Dennis. 

24.  The  (hcrifF  returned,  that  refcous  was  made  by  R.*  &  W# 
upon  fuch  a  bailiffs  to  whom  he  direSfed  his  warrant  to  execute  the 
ivrit.  It  was  moved,  that  the  return  was  infufficient,  becaufe  it 
doth  not  appear  that  the  bailiff'  had  retorna  breviuniy  which  ought 
always  to  be  mentioned  upon  the  (heriflPs  return.  All  the  Court 
agreed,  that  it  ought  to  have  been  fo  if  he  returned  it  as  a  return^  of 
a  bailiff  of  a  liberty^  but  here  he  returns  in  his  own  name,  and 
though  he  named  him  in  the  return  as  a  bailiiFof  the  liberty,  yet 
that  is  but  a  void  addition.  Cro.  £.  780.  pi.  i6.  Mich.  42 '&  ' 
43  Eliz.  B.  R.     Lady  Ruflel  and  Wood's  cafe. 

25.  A  capias  was  returnable  die  jovis,  which  was  the  day  of  All 
Souls.  The  (heriff  took  the  party,  but  returned^  that  becaufe  that 
day  was  not  dies  juridicusj  hefuffered  him  to  go  at  large :  and  it  was 
held  an  infufficient  return  ;  for  per  Doderidge  the  writ  was  good, 
and  fo  was  the  taking  and  detaining  the'  party  by  virtue  thereof, 
though  he  could  not  have  the  party  in  court  on  the  faid  day,  and 
therefore  was  compelled  to  bring  the  party  into  court,  which  the 
iame  day  he  did  accordingly.-  Poph.  205.    Mich«  2  Car*   Anon, 


(M)    Who  (hall  be  amerced. 

_  * 

Cro.E.5tt.  [i,  yF  the  Jheriff  returns^  qu$d  mandavit  balllvo  Ubertatls^  tic. 
roe^v  Pot^  -*-  i,^^  fi^  refpondity  and  returns  an  infufficient  return  in  law. 
ter,  s.  c.  '^t  Jheriff  ttiJil  be  amerced.;  becaufe  he  might  have  returned,* 
but  S.  P.  quod  bauiyus  nullum  refponfum  dedit.  8  H.  6.  9.  Tr.  -^g  El. 
■Jocinonip-  ^   R    between  Palmer  and  Mark    Per  Curiam.     Contra  17 

•V  here  the    E.  3.  66.  b.J 
return  is 

fntrary  to  the  verdia  of  conftjjion  of  the  party ^  it  wat  held,  that  the  fi'riffjhafl  he  amtrewd  fn  tAk 
Ca/Ct  and  not  rhf  bailiffs  for  tne  letMrn  ■4\i\it*\i  infujpciint  in  law.  of^hicb  (he Jhcrif  ought  to  tuke 
Uttic. .     Bi.  Rctoro  dc  Biicfs,  pi.  87.  citra  3  H.  7.  la.  ?.*..  Rvioin  dc  Biutj,  pi.  94.  ciirs 

s  h.  4. 
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•  E.  4. 1 .'   Cootra,  tfiat  it  was  Yield  there}  that  Iftht  return  h«  not  good,  the  bAllijffiaU  he  amerced 
Mid  iMf  tbefl>erif,     ^are  indc. 

*  S.  p.    For  infufiicicni  anfwer  is  aa  no  anfwer.     Br.  Retorn  de.  Briefs,  pi.  89.  ci(et  9  H, 
y.  %j,  -     ■    And  in  pracife  agaitift  rwo,  if  the  bailiff  returns  the  one  fummoned  and  the  other  not^ 

this  ia  00  anfwrr;  and  if  the  iheuff  retorna  it,  he  (hall  be  amerced.     Ibid But  per 

Vavifor,  if  the  bailiff  makes  a  dubious  return^  and  the  Jheriff  returns  it  over^  he  (hall  not  b« 
imerced:  quaere,    ibid. 

[2.  Jts  if  the  (herifF  returns,  quod  baUivus  fie  rejpondit^  and  re*  r^mh^^ 
turns  *  a  pannel  in  which  were  only  9  names  comprized,  t\iQ  Jheriff  *Fol.46t. 
ihall  be  amerced,  and  not  the  baily ;  becaufe  the  return  is  infuffi-  ^**%<-"-^ 
cicnt  in  law.     8  H.  6.  9.    Dubitatur.]  miJ^nhiS 

and  the  two  following  pleaa  are  all  marked  with  the  fame  number  of  (a) 

[{2.)  In  a  pracipe  quod  reddat  if  at  the  grand  cape  the  Iheriff  Sec  pl.t^ 
returns,  that  he  had  fent  to  the  baily  of  the  francbife^  ^c.  who  had  ^^'•* 
^njivered  him^  that  he  had  taken  the  land  into  the  hands  of  the  king, 
jandfixys  nothing  that  he  had  fiimmoned  the  tenant ^  as  the  writ  com- 
manded him,  the  Jheriff  in  this  cafe  (hall  be  amerced ;  becaufe  n$ 
return  is  tnade  for  part,    4  H.  6.  25.  b.     Per  Babington.] 

f  (2.)  If  upon  the  procefs,  that  is  to  fay,  fieri  facias  direded  to  [  '9'  J 
,  the  flieriiF,  ihe  Jheriff  dire^s  his  warrant  to  the  bailiffs  of  a  fran^  J**  P'*  *• 
tbife  to  execute  it,  who  execute  it;  but  before  they  make  return  of  cro.E.An. 
the  warrant  new  bailiffs  are  ele6led  and  the  old  bailifis  removed,  pl.37.Micb. 
and  after  the  old  bailiffs  return  the  warrant  in  their  own  names j  the  38&39^*«** 
which  they  ought  not  to  do,  but  the  new  bailiffs,  and  the  Jheriff  y^^-^^^^  * 
makes  his  return  to  the  Court  accordingly^  the  (herifF fhall  be  amerced  5  S,  C.  aud 
for  he  has  accepted  a  return  of  thofe  who  are  not  bailiffs,  but  are  w "'// 1*^ 
as  meer  ftrangeis,  and  he  might  have  returned^  quod  nullum  re--  Coun, that 
fponfum  dederunt.     Tr.  39  El.  B.  R.  between  Palmer  and  Marfh*  **»«  writ 
Per  Curiam.]  ^^»"«  ^- 

•'  lurnroby 

-the  bailiffs  after  Mich,  when  they  were  difchari^cd  of  their  office,  \r»s  void,  they  having  no  autod* 
riiy  to  mrddle  with  the  return  afrcr;  but  if  rhey  bad  executed  the  writ  before  Mich,  then  tlie 
flkcrifF  might  have  accepted  of  their  return  before  Mich,  but  noi  afier.-^— Mo.  431.  pi.  4o^ 
pAlmcrv.  Porter,  S.  C.  accordingly. 

[3.  If  the  flheriff  returns  feci  returnum  ijlius  brevis  G,  '&  Z. 
Ballivis  libertatis  G,  qui  habent  returYium  brevium  fef  executionem 
eorundem  qui  mihi  refponderunt  quod  ifltid  mandatum  adeo  tavde  re* 
teperunt  per  manus  attomati  fequentis  quod  nihil  inde  facere  potue* 
runt,  1  be  iheriff  ihall  be  amerced  for  this  return ;  for  when  he 
fays,  that  he  returned  the  writ  to  the  bsgliffs,  it  is  intended  that  it 
was  in  good  time ;  for  he  ought  to  fee  that  it  be  delivered  to  tho 
bailiff  in  convenient  time ;   and  fo  the  iheriff  has  accepted  the 

'anfwer  of  the  bailiffs  contrary  to  his  own  return ;  and  therefore 
this  is  his  default,     i  E.  3.  13.  b.    Adjudged.] 

f  4.  In  a  praecipe  quod  reddat  if  the  bailiff  of  the  franchife  ferves 
ibi  writ  and  takes  pledges^  the  iheriff  ihall  be  amerced ;  for  the 

^fiersff  ought  to  have  taken  the  pledges,     14  H.  6.  3.  b.] 

[5.  If  the  iheriff  returns  quod  mandavit  ballivo^  ^c.  who  an-"  Where  (iw 

fiveredy  ^c,  if  the  return  be  fufficienty  and  a  default  is  for  not  doing  ^»|* 
according  to  the  return^  the  baily  ihall  be  amerced,  and  not  Ac  /a//ereturm  • 

iberiff'j  totbelhr- 

[6.  Js  "*  *n^  ^ 
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retaros  ic         f  g,  ^  lY  the  (heriff  retunis  quod  mandavit  balliiro  libertatis, 

quod  ^ptt  ^^'  y^'  refpoiuUt  quod  apit  J,  S.  according  to  the  writ^  and  Jhalt  he 

torj^Ms,  ami  hire  at  the  day^  if  he  does  not  bring  him  at  the  day  the  bailj  (hall  be 

^e  has  him  amcrced  and  not  the  iherifF.     Contra  4.7  All'.  6,1 

frot  at  the  . 

jfoy,  vet  the  bailiff  (hall  not  be  amerced.     Per  Cur.  for  he  tt  not  iinm^duic  officer  to  Cht  Court. 

Br.  Heuira  dc  Bricft»  pi.  89.  ciurt  9  U*  7*  27. 

7.  V/hcre  iht  Mnder-Jheriff  returns  a  pannel  by  precept  direBed 
ty  him  to  one  who  is  not  bailiff  of  the  franchife^  by  wliich  the  pannel 
is  quaihed,  the  (hcrtfF  himfelf  (hall  be  amerced,  and  not  the  under* 
fheriff;  and  action  upon  the  cafe  lies  agaitift  the  Jheriff  binAlf^ 
«aod  nota ;  for  it  ts  returned  always  in  the  name  of  the  fieri ffhim- 
Jelf  Br.  Retorn  dc  Briefs  p'-  ??•  cites  38  Aff.  13. 
T*c  Re-  Ji.  T%vo  chaplains  were  indiHed  of  felony^  and  pleaded  not  guilty^ 

'^uaercif'tt'  *"^^  ^^  Jheriff  returned  a  jury^  aivJ  by  examination  of  the  juftices 
be  Jaw.  it  appeared  ^spX  they  had  not  fufficient  franktenement  according  ta^ 
fhejlatute^  by  which  ^tjheriff  was  amerced  to  100  (hillings,  ani^ 
^  the  (hcr'iff faid  that  the  bailiff  of  thefran^hife  if  Bury  returned  it. 
Per  Grcne  J.  the  king  has  no  miniiter  but  the  flieriflF,  and  where 
the  iinF  is  party^  no  franchife  Jball  be  aBowed^  but  the  jhtriff  Jhalt 
ferve  the  writ.     Br.  Retorn  de  Briefs,  pi.  78.  cites  38  AflTig. 

9«  In  forcible  entry^  per  Prifot  Ch.  J,  where  procefi  iffises^  and 
the  Jheriffor  bailiff  is  plaintiffs  yet  he  mayferve  the  procefs  as  (heriffi, 
or  return,  quod  mandavi  ballivo,  &c.  who  is  plaintiff^  and  if  the 
bailiflF  return  quod  cepit  corpus  of  the  defendant,  and  has  him  not 
at  the  day,  &c.  the  bailiff  (hall  be  amerced,,  and  not  the  (heriff^ 
and  the  ihieriff  is  not  bound  to  take  conufance  if  the  bailiff  be 
plaintiff  or  not ;  for  there  may  be  another  of  the  fame  name.  Br. 
Retorn  it  Briefs,  pi.  65.  cites  36  H.  6.  i. 

r  102  1  ^^*  ^7  ^'  ^*  ^^P*  ^4'  £"^^^9  tbat  amereiaments  for  infuffcient 
•■  returns  made  byjtewards  or  bailiffs  of  liberties  Jball  be ^  upon  their 

heads  and  not  upon  thejberiffs. 
Vein.  24.  II-  The  (heriff  returned  non  eft  inventus  to  a  wri%  brough$: 

Anon.  s.  P.  againft  his  own  bailiffs  and  delivered  to  him ;  but  the  Court 
tmdaviTthe  s'li^iced  him  40I.  and  ordered  him  to  amend  his  retura«  Vent^  la* 
iheriffwas    Paicb.  jli  Car.  2*  fi.  R.    Anon. 

amerced. 

Sec  (Dpi.  (M.  2)  Sberjf  zmtrccd  in  what  Cafes,  aiid  Mpon 
fpj-  Pv  '^  wbat  Return. 

But  where  I.  TN  dowoT  the  tenant  made  d^ault  after  defrsidt^  by  which  the 
•  ^f^'-f^  A  demandant  faid  that  her  baron  died  feifea^  and  prayed  writ  teh 
jkicMt  /^  enfttire  of  the  damage  s^  and  had  it,  and  the  per  iff  rettOsned^  that  the 
iurn  to  the  infueft  gove  no  damages,  Caund.  prayed  that  the  (heriff  be  amerced^ 
^r/y,  anJ^  becaufe  the  writ  is  not  ferved  5  but  per  Thorp  the  iberifia  (hall 
tJr-StcLM  1^^  bie  amerced,  but  where  he  returns  the  writ  iify  of  fcimfelT,  and 
beatxierccd.  here  he  has  returned  it  as  the  jury  prefented,  by  vmA  he  (hall  not 
deB^rjS"*  be  amerced.    Br. Retorn  dc  liriefs,  pi.  20.  citca 44. £•  3*  3> 

^.  89.  ettct  Y 
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ft.  In  aStaii/t  ihi  forlt  is  dUigenter  inquiras  qui  jirerHnt  jaratdfis 
frimit  inquiJitUitts ;  therefore  there  if  the  Jberiff  ritnrns  1 1  of  the 
firfij«fjy  ttndom  who  was  not  any  of  them  he  Oiall  not  be  amerced  ; 
for  he  majr  miftake  feme  in  inquiring  of  them  \  but  there  at  the 
furmife  of  the  party  procefs  (hall  ifliie  againft  the  twelfth,  quod 
nota  bene.    Br.  Retom  de  BriefS)  pi.  115.  cites  f8  E.  3.  15. 

3.  The  plaintiff  pray  d  that  the  fheriff  (hould  be  amerced  be*  Br.  Abb«v 
caufe  he  had  relumed  pkdges  for  the  ahhot  and  the  commoign  nihsl^  P'- 4-  c*iii 
where  thofe  pledges  fhaM  ferve  both  ;  as  of  baron  and  feme,  but 
diftreis  was  awarded  againft  the  abbot  &  idem  dies  to  the  com- 
moigne.     Br.  Retorn  de  Briefs,  pi.  25.  cites  48  £.  3.  26. 

4.  At  the  dtfirefs  with  proclamation  in  writ  of  ward  the  JheriffZr,  Ejec- 
mtght  U  enter  the  francbife  to  ferve  the  u/ritj  becaufe  it  is  limited  *'|*?*  ^*J^* 
to  him  by  the  ilatute  to  do  it,  as  in  writ  of  enquiry  of  wafte  quod  cit«rs.^c* ' 
accedat  ad  locum  vaftatum,  and  not  to  maice  mandate  to  the  bailiflF 

of  the  francbife  to  ferve  the  diftrefs,  and  to  ferve  the  proclamation 
himfel^  fci),  by  parcels;  per  Thirn.  and  Mark;  but  Rickhil  and 
Tirwit  contra ;  and  at  laft  alias  diftrrngas  with  proclamation  vns 
direSed  to  the  ikeriff.  Br.  Retom  de  Briefs,  pi.  26.  cites 
2  fi.  4.  r. 

5.  The  (heriff  was  amerced  where  he  returned  at  the  pluries  in  B'.  Repfe. 
replevin  quod  averia  funt  in  parco  fub  fecura  claufura^  becaufe  he  ^^^^^'q* 
bad  not  taken  poje  eomitatusj  and  made  deliverance^  as  if  they  bad 

been  in  a  cafUe  or  fortrefs.  Br.  Retorn  de  Briefs,  pi.  33.  cites 
8  H.  4.  19. 

6.  In  fcire  bcias  againft  baron  and  feme^  if  the  (herilF  retumt  ?*"*» ''V*^™ 
that  they  are  divorced  he  (hall  be  amerced  5  for  perfbns  divorced  pj  t!  dt» 
may  be  warned.     Br.  Retorn  de  Briefs,  pi.  4.  cites  2  H.  6.  5.       s.  c. 

7.  Fieri  facias  againfl  executors  upon  recovery  againft  tfiem,  Br.  Bill* 
die  (hmff  retumedj  that  the  defendants  nihil  habenty  &c.  poft  ad^  |'' "'^^^ 
Venhan  brews  preut  ftbi  aliquo  mode  conflare  poterit.     And  the  opi* 

nion  of  die  Court  was  that  he  fhall  be  amerced ;  for  he  cannot. 
return,  that  the  defendant  non  eft  inventus  prout  ei  confhire  po- 
tent, but  he  fhall  return  dire^ly  that  nihil  habct,  or  that  non  eft 
inventus,  &c.  But  he  may  return  quod  executores  elongaverunt 
hmtj  or  quod  bona  elongata  Juntj  &a  and  thereupon  the  plaintiff 
had  execution  de  bonis  propriis,  &c.  Br.  Retorn  de  Briefs,  pi.  8» 
cites  9  H.  6.  56. 

8.  In  covenant  to  levy  ajlne^  Hit  /herij^ returned  nihil^  and  it  was 
6id  that  it  was  ill,  becaufe  he  might  fummon  him  in  the  land  in  the 

writj  whereof  the  fine  fhall  be  levied;  quod  quarcy  becaufe  it  F  193  J 
wuty  be  that  be  is  thereof  tenant^  and  ficut  alias  fhall  iflue  without 
amercement  of  the  iheriiF.    Br.  Retom  de  Briefs,  pi.  122.  cites 
10  H.  6.  12. 

9.  In  trefpafs,  per  Fortefcue,  the  (faerifF  returned  6^.  iflues 
upon  the  diftrefs,  and  therefore  he  was  amerced^  becaufe  he  returned 
lefs  than  the  cofts  of  the  writ  of  diftrefsy  which  is  12a  but  quaere ; 
lor  per  Pafton,  he  (hall  have  averment  againft  the  (heritf  of  petit 
ifliies  retumedi  and  not  as  ^bove»  Br.  IfTues  returned^  pL  6.  cites 
t9  tL  6w  8. 

10,  Whcny 
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10.  Where  the  Jheriff'  returns  quarts  exa£lu$  npon  exigent^  and 
the  coroners  upon  artiorari  to  them  diredtedi  certify  that  the  di" 
fendant  is  outlawedy  the  certificate  fhall  be  intended  true,  and  the 
return  of  the  (heriiF  falfe,  by  which  the  (heriflT  was  amerced  to  40!. 
as  appears  there*    Br.  Retorn  de  Briefs,  pi.  59.  cites  37  H.  6.  2i» 

11.  Th^  Jheriff  embexelid  an  exigenty  which  was  delivered  of 
record^  and  wrote  two  others^  and  returned  them  without  feal^  and 

9  was  amerced  in  20/.  for  embezellng,  and  40/.  for  every  copy  re«- 

tarned,  [fciL  the]  fum  of  100/.  by  all  the  juftices.    Br.  Retorn  de 
Briefs,  pl»  95.  cites  5  E.  4.  4. 

12.  Where  procefs  is  made  by  the  Jheriff  to  the  bailiff  of  the 
francbife^  and  the  Jheriff  returns  quod  baUivus  non  dedit  refponfum^ 

and  capias  iffuesy  and  after  alias  with  non  omittasy  and  the  fieriff 
writes  to  the  bijhop  again^  he  (hall  be  amerced  \  becaufe  he  had  not 
entered  the  franchife ;  per  Littleton  ;  quod  Curia  conceiEt.    fir* 
Uetorn  de  Brief,  pi.  100.  cues  20  E.  4.  1 1« 


s>e{R)      (M.  3)     Sheriff  amerced.     Upon  what   Return. 

Mandavt  BalUvo^  tSc. 

1.  yx  ISTR INGJS  of  debty  the  (her iff  returned  mandavi  baU 
xJ  li'vo  libertatis  de  Z).  qui  nullum  mihi  dedit  refponfum  and 
becaufe  he  did  not  return  quod  nullos  habet  exitus  in  balliva  meay. 
therefore  he  was  amerced  one  mark,  and  non  omittas  awarded. 
Br.  Retorn  de  Briefs,  pi.  23.  cites  47  £.  3.  3. 

2.  The  (her iff  of  S.  returned,  that  he  had  commanded  fucb  a  one^ 

his  bailiff  errant^  who  had  returnum  omnium  h'evium  et  execu'^ 

tionem  eorundem  per  chartam  regisj  qui  nullum  dedit  rejtonfum  and. 

becaufe  the  bailiff  was  not  returned  bailiff  of  any  franchife  or 

Jcignioryj  the  Court  would  have  amerced  the  Iherifl^  tanquam  ex- 

bercdatorem  coron.  domini  regis,  by  the  ftatute,  and  atter  th» 

Iheriff  was  amerced  to  one  mark ;  and  the  truth  was,  that  the 

iing  had  granted  to  y.  N,  ball,  itinerantem  in  the  county  of  S*  ^ 

executionem  omnium,  brevium^  &c.     Br.  Retorn  de  Briefs,  pi.  27* 

cites  2  H.  4.  4* 

ftr.  Office ct      ^.  In  wa/lj  the  (heriff  returned  mandavi  ballivo^  &c.     ^i 

^'  &*€?'    ^^^^  ^'^'^  refponfum^  and  therefore  was  amerced ;  for  in  this 

^'^^      *    writ  he  ought  to  have  entered  the  franchife  \  for  he  is  judge  and 

oflker  by  the  ftatute,  which  wills  quod  accedat  ad  locum  vaftatum, 

&c.  et  ibi  lacere  inquifittonem,  &c.    Br.  Retorn  de  Briefs,  pl.|38« 

cites  1 1  H.  4.  82. 

4.  In  ajjife^  the  (heriff  returned  quod  mandavit  ballivo  de  E.  qui 
vtthi  refpon.  He.  and  returned  nine  jurors^  and  the  (heriff  was 
amerced^  for  he  ought  to  have  returned  quod  mandavi,  &c.  Qui 
nullum  mihi  dedit  refpon*  Quod  nota  \  and  they  advifed  what  to 
do  to  the  bailiff,  becaufe  it  is  the  return  of  the  (neriff,  and  not  of 
the  bailiff.     Br.  Retorn  de  Briefs,  pi.  47.  cites  6  H.  6.  9. 

5.  In  afffe^  the  (heriff  returned  quod  mandavi  y.  B.  balliva 
libirtatis  d$  £•  cut  ixec.  ijiius  brivis  pertinet  fac*  00  quod  execufia 

ijufdem 


^upUm  in  hsOhki  mea  extra  Shrtatem  fr^ff  JUri  ncn  f9hiit^  and 
they  were  adjourned  to  know  if  the  (heriff  fhould  be  amerced  or 
not,  inafmuch  as  he  has  net  returned  that  the  bailiff  bad  returnum 
emninm  brevium  et  exec*  eemndem.  Br.  Retorn  oe  Briefs,  pi.  6. 
cites  9  H.  6.  35* 

6.  In  B.  R.  the  fherifF  returned  mandavi  ballivb  libertatis  de  D.  Br.  Cenio. 
and  it  wa$  fendy  that  there  is  no  fucb  francbife^  and  if  it  be  inrolUd  '^*'*'  t  r^* 
in  the  Chancery  that  A.  has  returna  Inrevium^  yet  if  it  be,  not  snroUed 
in  the  Exchequer^  as  is  the  ftatute  of  Weftm.  ^  cap.  32.  and  if 
the  Jheriff  returns  an§ther  liberty^  he  ihaU  be  puniflied  tanquam 
exheredat,  coron.  by  this  ftatute,  and  the  juftice  m$y  fend  cgrti^ 
erari  eut  of  the  Chancery  to  the  treafurery  that  he  bring  the  roil  in 
his  hand  of  the  liberties^  and  ihew  it  to  the  jufiices.  Br.  Retora 
de  Briei^,  pi.  98.  cites  Ji  £.  4*  4. 


(N)     Rttum  of  the  Sberiffy  Bar7y^ 

(l.  TF  the  (herifF  returns  that  the  baily  of  the  franchiffy  who  has 
JL  return  of  writs  has  retumedy  i^c.     This  is  good,  though 
he  does  notjhrw  of  what  place  he  is  baily ;  for  if  it  be  made  by  one 
of  the  baylies,  it  is  fufficient.     29  £•  3.  i.  b.] 

[a.  If  a  writ  cf  inquiry  of  damages  be  dire^Sed  to  the  fberiiF,  he 
ought  to  make  return,  that  he  had  fent  to  fuch  a  baily  of  fucb  a 
liberty^  ^c.  and  returned  his  anfwery  t^  quod  alibi  infra  comitalum 
pradiBum  per  fe  fieri  non  potuit ;  this  is  not  a  good  return;  for 
the  writ  [isj  dire^ed  to  the  (heriiF  himfelf  to  be  executed  in  any 
jjart  of  the  county,  and  no  venue  contained  in  the  inqueft  of 
office,  and  there  is  not  any  oriier  writ  whiqh  intitles  the  baylies  of 
liberties.  Hobart's  Reports,  114.  between  Wirely  and  G  undone, 
per  Curiam.  But  they  would  not  reverfe  the  judgment ;  becauft 
there  wcrediverfe  precedents  accordingly.] 

3.  Where  a  man  is  bailiff  in  fee  in  a  county,  the  Jheriff Jball  not  Br.  Proccft^ 
write  to  him  but  as  bailiff  of  guUdabUy  and  not  as  he  doss  to  bailiff  gj' 9*'  ^'^^ 
offranchifey  and  by  his  ad  [default]  non  omittas  (hall  not  iffue,  nor  Brooke 
fliall  the  IberifF  make  mention  of  him  in  his  return,  as  he  ftiaJl  do  ^^^h  noti, 
of  bailiff  of  franchife ;  but  (hall  return  it  as  if  he  himfelf  had  ferved  o^cw^of 
the  writ,  and  yet  challenge  (hall  lie  by  default  in  the  b2uliflf  to  the  fee  in  this 
array.    Br.  Retorn  de  Briefs,  pi.  60.  cites  27  AfK  65.  l^^V!^^\ 

*  '  *        ^  '  ^  for  if  fuch  a 

battifF  dors  not  execute  the  precept,  non  omittas  fliall  not  tlTue,  and  therefore  it  it  a  good  challenge, 
tliac  ihc  array  was  made  by  B.  bailifF,  &c.  though  the  retorn  be  in  the  name  of  the  fheriff  himfelf; 
quod  nora.  And  Brook  makes  a  quxrc  if  the  flxeiiff  may  return  mandavi  balltva  upon  fucb  a 
bailiff  of  fee. 

If  there  be  a  perpetual  haUtffby  charter  ^Ubin  the  guildahle^  be  is  ftiU  b^tltff  tc  the  Jheriff^  and 
not  to  any  lord  of  a  franchife;  a!td  therefore  the  IherifF,  not  being  to  enter  a  trancbife,  he  cannot 
return  mandavi  balliiro,  and  if  he  could,  there  could  not  be  a  non  qmiitas  upon  it,  becaufe  there  is  no 
liberty  to  be  entered;  and  therefore  if  fucb  bailiffs  within  the  guildable,  doet  Kot  execute  fuch  writ, 
and  give  the  fieriff  a  fatisfaflory  anfwer,  he  may  execute  the  writ  by  bh  <nvu  bailiff \  for  he  it 
'intiiely  refponftble  to  the' Court  for  the  execution  of  the  procefs;  where  the  return  relates  /»  things 
ftrteument^  ihc  Jheriff  muji  return  mandavi  ballivc  to  tbefrfi  procefs  \  for  if  he  makes  any  other  re- 
lurn  to  fuck  procefs,  fuch  return  concludes  of  courfe  that  the  execution  of  the  writ  was  in  hia 
power,  and  that  the  permanent  thing  in  execution  to  be  done,  was  within  ^ he  guildable,  and  be  can- 

«  conrradiA  (bcb  return,  by  any  fubfequcnt  return  to  another  writ.     G.  Hift.  of  C.  B.  25,  26. 

Ibwt  ia alUu  fnmmuu  in  devnt^  t^c  wcrifF  €antta  return  m^nJr^i  baiii'v..,  for  be  tugbt  to  have 

mad* 


*        « 

wacte  this  rtturti  wp^n  thtfirfi  ti/rtf,  tK^t  to  the  CfHin  miglil  bave  awarded  *  Hon  omitttf ;  itit  It  it 
fehtn  to  mattert  trturjftwrf,  chcs  the  IbcriflF  mt^  nturm  mmnJavi  ^Ihn  om  the  fecund  proteft,  «#  on 
an  alias  capiat ;  fpr  the  body  might  be  in  tho  Uixity  it  the  ifluing  the  (eoood  procelsi  thoueh  it 
was  in  the  gutldsble  at  the  firll  {  ktiA  therefore  the  return  of  the  firil  proceft  doei  oot  conclude  hi n 
from  returning  the  liberty  to  the  fccoad  proceiSk    G.  UtII.  of  C*  B*  06. 

*  4.  Againfi  tbi  Ung  farty  no  francMfe  Jball  hi  albwed^  but  the 
fieriff  himfelf  Jhall  firv4  tbi  wriu  Br.  Retom  de  firidrs,  pL  78. 
cites  ^8  Ad.  19. 

5.  In  aitacbmita  nfin  C9ntimpt^  the  writ  wis  riturmi  by  tbt 
deputy  of  the  coroner)  and  not  by  tbi  conmr  binfelf\  and  it  was 
avrarded  good.     Br.  Retom  de  Briefs,  pi.  40.  cites  12  H.  4. 

6.  The  fhertflP  made  a  warrant  ballivus  furs  to  arreft  a  perfon^ 
and  the  bailiffs  of  a  francUfi  nturmd  a  refcout ;  exception  was 
taken,  becaiife  the  return  was  made  by  thofe  who  were  not  his 
bailifis  $  but  adjudeed  that  the  return  was  goocL  becaufe  tbefran-^ 
cbifi  migbt  hi  witbtn  bis  bailiwick^  and  that  all  tbi  pncedaits  anfo. 
March.  25^.  pL  5^.    Pafdu  15  Car.    Anon. 

7.  In  eafi  agatnfi  a  bailiff' for  tbe  falfe  return  of  nulla  bona  upon 
a  fieri  factas^  Air  queftion  was  upon  the  evidence  at  the  trial, 
whether  the  bailiff  of  a  liberty /hau  be  concluded  in  point  of  ev\^ 
dence  by  the  return  of  the  jherifff  And  per  Cur.  he  is  concluded  \ 
and  if  the  IheriiFmake  any  other  return  than  that  which  tbe  bailiff 
makes  to  him,  he  may  have  his  afiion  a^unft  the  (heriff.  And 
it  was  faid  that  Holt  Ch.  J»  was  of  this  opinion.  Lfd.  Raym. 
Rep.  184.    Eafter  9  Will.  3.    Shaw  v.  Simpfon,  cites  36  H.  6. 40. 

(N.  2)     Return.     How.     Partly  hy  Sheriffs  and 
'  partly  by  Bailjfoi  Franchifc. 

J.    \SSISE  of  common  pafture  in-  F.  aptendant  to  bis  franks 

JLjL  tenement  in  C.  where  F.  was  francaife^  and  C  guildable^ 

and  tbe  affife  was  taken  of  foreigners,  and  of  none  of  the  franchife : 

quod  nota.     Br.  Retorn  de  Briefs,  pi.  67.  cites  11  AfT.  5. 

In  amr^r,  2.  Fenire  facias  iflued  to  the  Iheriff,  who  returned  mandavi 

t^^a^L   J»W»^o>  who  tent  to  bim  afamuly  and  after  tales  ijfued  to  tbejberiff^ 

Vlu^iib     and  he  bimfetf  returned  the  taUs^  alleging  that  there  were  no  more 

900  ta/es     fufficicnt  Within  the  franchife  \  and  a  good  return  upon  fpecial 

^'ff!  who  n»tt«f-    Br.  Retom  de  Briefs,  pi.  117.  cites  38  E.  3.  29. 

Ttturnei  quod  maadaivi  hallivo  iibtrtati9%  &c.  nuko  retumti  the  baheat  ewrfora  ff'rvedt  ami  at  to  the 
taletf  that  tbtre  weit  no  mort  fuffhcttat  ia  tbt  liberty ^  by  tvbicb  tbtfitrifffervtd  tbe  9Q0  tules^  and 
all  of  the  habeat  corpora  were  challenged  an^  ftiuck  out  by  two  ot  the  otto  talcs ;  and  becaufe  the 
iheriff  returned  the  odo  tales,  and  not  the  habeas  corpora,  where  he  ought  to  have  returned  all,  an 
here ;  therefore  it  was  held  not  fufllcicnt,  and  a  newfummont  wtb  noM  amitut  %i/Jt  awarded*  Per 
Cor.  juod  nou.    Br.  Rciorn  de  firiefsi  pi.  32.  cites  8  H.  4.  16. 

3.  Preecipe  quod  reddat ;  die  (heriff  was  amerced,  becaufe  he 
returned  quod  mandavit  balHvo  Uhertatis  de  Z).  who  took  pledges^ 
and  made  thefummms ;  for  the  fherift*  bimfelf  ought  to  have  rakea 
the  pledges  de  profequendo,  though  he  cannot  ferve  the  fiimmons^ 
for  hrfl  he  (half  take  pledges,  and  then  he  (hall  make  his  mandavk 
to  the  bailiff,  &c«  by  whidi  ilcut  alias  was  wiur^d.    And  fo  fee 

wri^ 


Vh\t  tcr^ti  by  )>arcets>    Bt,  Retorn  de  Briefs,  pi.  6x.  cites 
i^4  H.  6.  3. 

4.  It  (cctxi^  that  where  the  ijae  is  cf  landy  part  guiUabUy  and  ?'•  ^«c- 
part  franchifiy  the  pannei /haUhe  returned  part  by  the  Jheriff,  and  ^^^^J^''i\ 
part  by  the  bailiff  of  the  franchife)  and  they  may  join,  and  the  s.  p.  cut«  ' 
dijirefs  [may  be^  by  tbi  Jheriff  inly^  if  the  bailiff  be  remju     Br.  »  "•  4-  »- 
Rctom  de  Briefs,  pK  50.  cites  19  H,  6.  48  &  57.  ^"j'j  J^J^'^' 

^     Tirwbic. 

(O)     Return  of  Sheriff.    *  Averment  agamjl  It.     [  ^q6  ] 

ti.  TF  a  writ  be  brought  againft  J.  B.  and  the  fieriff difirains  I'^^f^ 
A  y.  5.  hy  the  name  ^ji  S.  he  cannot  aver  againft  the  re-  5^,./p>  j , 
turn  to  fave  his  ijfuesy  that  his  name  is  T.  B.  where  he  was  dif-  -l*»Aic!>mI 
trained  by  the  name  of  T»  B.    xo  H.  6.  80.  b.    Curia.]  moQ  '^^ 

'  "^  .       ^  >     -*  when  the 

Aieriff  mtde  a  faife  rrturn  tipoD  •  writ,  an  mBt9n  might  be  brought  againft  him  for  thii  falfny,  and 

iti  tbh  aShm  the  (hcriif 't  rrittru  might  he  trav<tfed.    Jenk .  1 43.  pi.  ^8, And  the  rejjon  %t^hy 

^n  avrrmeM  did  n^t  Ih  againft  the  Ihi  rifPs  return  at  comnaioa  law  is,  chat  he  ia  a  fworn  officer  to 
whoa  the  law  givea  crcdlit.    Jenk.  143.  pL  9t. 

[l-  f  J5«/]  5n  pradpe  quod  reddat^  at  the  fummsns  retumedy\ie^ 
pendant  may  fay  that  his  name  is  7*.  B.  and  that  he  was  funimoned 
ky  the  name  tfj.  B.  becaufe  other  wife  he  ihall  lofe  the  land  by 
default.     19  H.  6.  80.  b.l 

f  3.  If  the  fticriff  returns  a  man  otitlatved  of  fekny^  he  may  aver  J«n^*  »««• 
againft  this  return,  that  he  came  at  the  yh  county^  and  tendered  ^'  *^'  ^^^ 
/urety^  andfi  was  mt  outlawed -,  for  this  Is  the  cafe  of  life  and  Huwtu's 
member*     1  E.  3.  24.  b.l  catc — This 

cafewatne- 
nied  to  be  Uw«  Per  C<ir.  iz  Mod.  4^4.  Mich.  12  W.  3.  in  cafe  of  More  v,  Wattt.— Upon  an 
indilhmemt  of  pUny  3;;ainft  A.  if  the  Iher'.if  returns  A,  uutUnoed^  A.  may  aver  againft  thia  reiurut 
that  \vtfwrrtmdtrtd  himfelf  at  the  exigent,     Jenkl  94.  pi.  Sa.— -lai.  pi.  47. 

B^S  he  who  It  iutluMtftd  (hall  not  have  averment  that  be  tuat  ^nciaimed  3  or  4  timet  wniy^  but 
Aiall  have  his  stii»fi  againft  the  ftieriff.  Br.  A£iion  fur  le  Cafe,  pL  laa.  ciica  lo  H.  7.  23. 
pee  Kcblfc         ■  -Br.  Averment  contra,  &c.  pi.  63.  citea  S.  C. 

4.  Jenk.  III.  pi.  45.  fays,  that  the  ftatute  of  artiadi  fuper  chartas^  It  waa  faid 
cap.  15.  gives  a^rerment  in  ajpfe  7iot  attached  by  i^  days.  ^ifticw**^^ 

chat  before  the  ftatute  of  articult  fuper  chartat,  a  man  ftiould  not  fay  in  precipe  quod  reddat,  mjv 
fmmmenitta  fmit  ftetmdam  legem  feme.  But  Brook  faya  quaere  indt ;  for  it  feema  (hat  there  ia  not 
any  fbch  matter  10  tke  ftauKC  of  arucult  fuper  chartaa.  Br.  Averment  contra,  &c.  pi.  17,  ciiea 
f  £.  4.  Bo. 

5.  1  E,  3.  cap.  4.  gives  averment  againfl  falfe  return  of  judgment  See  Falfe 
$ut  rftbe  county  or  court  barm.  Judgment 

6.  In  falfe  judgment  the  flieriff  returned,  that  the  fwtors  fmd  that  Br.  Aver- 
tiey  bad  no  fiich  record  tbere^  and  the  party  averred  the  contrary,  and  2c"pi!*«l™ 
jiad  ficut  alias;  quod  nota.     Br.  Averment|  pi.  35.  cites  13  E.  3.  citraiaE.^. 
and  Fitzh.  Refpondcf  80.  J""^?'  ^1*- 

*  ponder,  So. 

7.  Jenkji  121.  pi.  45.  fays,  That  where  the  tenant  vouches,  and  Voucher 
ib<  fiitriff  returns  the  vouchee  Jummtmed  where  be  is  dead^  or  that  there  ^  p'/  ^^ 

\qL.  XIX*  Q.  is  where  th« 
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fbcrrifF/if     is  no  fuch  perfin^  the  ftatute  14  £•  3.  i8.  gives  ap  averment  againft 

returns  the  tenant  dtad,,  by  the  equity  of  the  faid  fUtote  the  demandant  may  »ver  his  life.  Jeok. 
128.  pi.  47.  ■     S.  P.    Jenk.  143*  pL  q8.  ■  S.  P.    And  upon  luch  averment  the  de- 

maDdaiu  Ihall  have  an  alias  fummoneaa.     fenk.  94.  pi.  8. 

In  f  recipe  qood  reddat  it  is  admitted,  that  when  \\i^Jheriff  returns  that  tbt  voncbre  is  iead^  the 
tenant  may.  fay  that  he  is  alive^  contrary  to  the  return  of  the  iheiiff ;  hut  per  Finch,  if  thefherijfre^ 
turns  him  dead  again  at  the  Jicut  aliasy  the  (hcriiT  (hall  not  have  ficnt  alias  again  by  teftatum  elk 

Br.  Averment  contra,  &c.  pi.  ^.  cites  40  E.  3-  3^* ^f  ^^  (heriff  returna  the  vouchee  dead,  the 

demandant  or  tenant  may  aver  the  life  of  the  tenant  [vouchee]  the  one  for  his  aSion  to  proceed,  and 
the  other  to  have  the  warranty;  per  Danby  Cb.  J.  but  Choke  contra,  and  that  to  have  atiaa  it  not 
inconvenient.     Br.  Averment  contra,  &c.  pL  18.  cites  3  £.  4*  20.  S.  P.     ht.  Averment 

contra,  &c.  pi.  31.  cites  20  E.  4.  1 1. 

If  the  flieriff  returns  upon  cape  that  the  defendant  is  deadt  the  plaintiff  may  47vrr,  contrary  to  the 
return  of  thtjheriff^  that  he  is  alive.  But  it  was  faid  the  fame  fol.  in  veo.  fac.  that  the'  ftatnte  doe* 
not  aid  to  have  averment  of  life,  but  where  the  (heriff  returns  the  vouchee  dead ;  therefore  quaeie* 
of  the  averment,    fir.  Avenncnt|  pi.  34.  cites  20  E.  4.  11. 

r  ipy  1       8.  The  (heriff  returned  that  be  had  made  execution  in  value  to  the 

vouchee^  and  the  vouchee  averred  the  contrary,  and  prayed  iicut 

alias,  and  had  it.     Br.  Averment  contra,  &c.  pi.  37.  cites  20  £•  3* 

Fitzh.  Recovery  in  Value  4. 

tfthe  flie-        o.  Procefs  iuiied  againft  the  bifhop  to  difincumber  the  church, 

^pftiTiffZl   and  the  (heriff  returned  iffues,  and  the  party  took  averment,  that 

the  pifri'y'*   he  might  hove  returned  greater  iffues j  and  had  the  averment,  and  writ 

may  have     to  the  jul^ices  of  affife  to  inquire  thereof.    Br.  Averment,  pi.  53* 

:r.i:mm  «*«  21  e.  3. 30. 

thereoC,  and  recover  hia  damages.  Br.  Averment,  pi.  ti.  citea  8  H.  6. 12.  Per  June  J.— S.  P. 
Per  Pafton.     Br.  Amercement,  pi.  27.  citea  19  H.  6.  8. 

The  IheriiFyvfarnif^/  ao^.  in  iffuett  >nd  the  plaintiff  averred^  that  Between  the  tefie  and  the  return  the 
fheriff  might  have  returned  loox.  in  tfluea,  by  which  it  was  (ent  to  the  julticca  of  ai&fc  to  take  lae 
averment.    Br.  Averment,  pi.  i.  citea  20  U.  6. 15. 

Br.  Aver-  10,  In  precipe  quod  reddat  the  Jheriff  returned  the  firft  day,  that 

traT&c^pr.  '*^  defendant  is  not  tenant^  and  that  nihil  habet,  and  this  notwith- 
4a'  citea  85  (binding,  upon  tcjiatum  of  the  demandant  that  he  tvas  tenant^  fummons 
^^'S'SQ-S-C-  in  terra  petita  was  awarded.  Br.  Sommons  in  Terra,  pi.  23. 
Sy^*and  fo  ^^^^^  ^5  ^'  3*  ^"^  Fitzh.  Return  de  Vifcont  97. 

ice  tcftatum  of  the  demandant  contrary  to  the  return  of  the  (hct  iff  acccpico. 

11.  TreAaJs  againft  the  ahbot  and  his  commo':gn^  the  ftyeriff  returned 
iffius  upon  themy  and  the  abbot  came  and  /aid  that  the  other  is  not  b.s 
commoign^  and  prayed  to  be  difcharged  of  the  ifhies,  and  a  good 
plea,  and  the  other  compelled  to  anfwer  thereto,  &c.  Br.  Aver- 
ment contra,  &c.  pi.  38.  cites  33  £.  3.  and  Fitzh.  Iffues  3. 

12.  One  Jiied  certificate  out  of  a  ftatute  merchant,  and  capias  to 
take  his  body  and  to  extend  the  Icmd^  and  the  (heriff  returned  that  he 
had  extended  the  land  and  delivered  it  to  the  plaintiff,  and  that  the  body 
is  not  found ;  and  the  conufee  came,  and  faid  that  the  lands  are^ 
extended  too  high^  and  prayed  that  they  be  delivered  to  the  extendors 
according  to  the  ftatute  of  Adon  Burnel,  and  could  not  have  it ; 
per  Cur.  beCaufe  the  (heriff  had  returned  that  the  conufee  had 
taken  them,  and  alfo  lie  came  in  another  term.  Br.  Statute  Mer- 
chant, |>K  a.  cites  44.  £•  )•  2, 

t%.  Tirwi'sht 
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13*  Tirwight  came  to  the  bar,  and  JbeweJ  hw  upon  capias  tht 
/kn^  of  York  bad  fent  bis  preapt  to  the  bmliff  of  the  Kber^  of  the 
Biihop  of  £•  who  fern  to  the  Jheriff  the  body  rf  the  deftndant^  which 
Jberiff  bad  returned  rnn  hruemusy  by  which  he  tendered  averment 
contrary  to  die  retuili,  &c.  and  it  was  not  fuffered  \  for  no  aver-- 
tnent  was  contrary  to  the  return  of  the  flierifF  at  common  law, 
per  Thirn.  and  the  Jiatute  gnm  no  averment  hut  i^on  petit  iffites  re^ 
turned^  quod  nota.  Br.  Averment  contra,  &c.  pi.  7.  cites  2  H* 
4.  15. 

14.  Homine  replmando  ;  ^^  Jberiff  returned  that  he  fent  to  the  hmliff  S.  P.  Bn 
of  the  fraucbife  rf  D.  where  the  plaintiff  was  imprifmed^  who  '"^'^'^^  jll^hM 
w  an/wer :  the  plaintiff  came  and  faidy  that  the  huKff  by  his  warrant  rtntrntd 
bad  delivered  bm^  and  fo  he  was  now  at  large^  and  prayed  procefs  tbmthehat 
againft  him,  who  took  him.     And  per  Cur.  we  do  not  know  if  he  ft^Thllve 
be  the  iame  perfon  without  the  return  of  the  fheriflT,  and  lb  denied  atcacbment 
his  prayer,  and  non  omittas  iffued  to  the  (heriff.    Br.  Averment  ■«»»«»  <hc 
contra,  &c.  pi.  39.  cites  1 1  H.  4.  7.  Jf  ^f;,";^; 

citet  XX  H.  4.  7.  pl«  174. 


the  garviftme  in  detinue  of  his  writing  faid,  that  be  did  not  levy  the 
fine  accordif^  to  the  form  of  the  condition^  and  B.  feud  that  be  was  not 
warned  J  and  C.  fatd  that  he  fued  writ  of  covenant  to  levy  the  fine^  and  * 

ibe  Jberiff  returned  him  Jianmoned^  which  is  fufficient  warning.  And 
per  Thirn.  becaufe  now  they  are  in  another  a^ion,  the  party  may  fay  [  I98  J 
Chat  he  was  not  warned  though  his  averment  be  contrary  to  the 
,  return  of  the  flieriff,  but  in  the  fame  aAion  he  (hall  not  (ay  fo ; 
and  alfo  it  was  faid,  that  the  party  himfelf  ought  to  vrarn  him ; 
for  the  fummons  is  not  the  garnUhment  of  the  party,  quod  nota. 
Br.  Averment  contra,  &c.  pT.  9.  cites  11  H.  4»  i8. 

16.  Debt  t^on  a  leaje  fhr  years  rendring  rent  payable  anhually  at  D.  Br.  Aver- 
Am  defendant  fcid^  that  be  has  been  always  ready  to  pay^  and  yet  is,  and  Jl^i'acc?'*! 
tindered  the  monty  to  the  Court ;    the  plaintiff  pleaded  ejioppel  that  the  ^oxitctSX. 


Jberiff  returned  the  drfendant  fummoned^  and  after  returned  mm  attached^  ftrooke 

iifinnsr.  mhtl  by  which  capias  iffued  tiU  the  pbtries,  ^^^^^^^,^ 


when  be  came  in -ward  of  the  Jberiff  and  had  day  given  over^  at  which  be  (hall  fay 
4iay  be  made  default ^  and  diftrefs  iffued^  and  returned  that  be  bad  nothings  this  con* 
and  capias  ijfued  again  retutndble^  &c.  at  which  day  he  camz  andpleadedy  ^e"  rD**of^* 
judgment  tf  again/i  this  record  he  fliall  fay,  tout  temps  priiV.     And  the  (heriff 
per  HiU  and  Hank,  the  return  of  the  {heriff  is  no  eftoppel ;    but  !«"»•  to  be 
Thirn.  contra  &  adjournjtur.    And  much  default  was  faid  to  be  in  SJ;'^"^^^' 
die  defendant,  becaufe  he  appeared,  and  had  day  over,  and  made  goet  in  com- 
defiiult,  and  after  came  again,  fb  that  it  cannot  be  that  he  has  been  ^'^^^ 
always  ready^,  &c.    And  per  Norton  he  ought  to  plead  this  tender  ^^jf  ji, 
at  D.  according  to  the  reiervation,  quaere  inde.    And  fo  per  Hill  Jam^a  if 
and  Hank,  clearly  he  Ihili  not  be  eflopped ;   for  it  may  be  that  bo  l^twoi  mt 
fM0  neper  fitmmonedj  attached ^  or  £ftroined  notwithjlanding  the  return ;  '***" 

hat  Tlumi  contra,  and  tbattif  he  be  fo,  die  defendant  (hall  have  a^oa 
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of  deceit  againft  the'iberiff.    Br.  Tout  terops>  &c.  pi*  T2.  cites 
II  H.  4.61. 

17*  Scire  fadas  sipm  recogmzame  againft  J.  abbof  rfO.  die  JhmW 
returned  J.  abbot  warned^  and  R,  MoLaf  i>.  came  and  food ^  that  be 
is  abbots  and  J,  was  eUpofed  before  the  writ  pmchafed^  et.  non  allo- 
oitur }   for  jTis  warned  by  the  return  of  the  (heriflF^  and  if  R.  be 
abbot  he  (hall  not  be  bound  by  the  judgment.    Br.  Averment 
contra,  &c.  pi.  24.  cites  %  H.  6.  5. 
Br.  Aver-         ig,  Jf  the  IherifF  returns  that  the  fummoners  and  veiors  are  deadf 
l^'^'puT  *«  plaintifF  (hall  not  have  averment,  qu«re  hoc.    Br.  Difccit, 
cii^  s.'  c.   pi.  5*  cites  33  H.  6.  9. 

but  fays 

qujere  if  be  may  not  fay  that  the  fummutert  and  vehn  were  J,  S,  and  J  N,  and  of  D,  that  iho/ewJ^ 

appear  ate  y.S  »^d^.  N.ofS.     For  this  ftandi  with  and  is  not  merely  contiary.     Qucre,  for 

noil  aHjudictiur. n  the  Ineriff  returns  fammoners  and  veiors,  who  appear,  the  plain«iif  ^d// 

not  fay  y  that  lb*f<  tvbo  appear  are  not  the  ftmmonerx  and  veion  but  otbert  of  the  fame  name  ccmtiary 
10  the  return  ot  the  (bcrirf ;  by  the  cpiaioA  of  all  tte  Court  in  Cam.  Scac.  fir.  Avcrncat  conuai 
^c.  pi.  £9.  ckcs  5  £.  4.  6. 

a 

19.  Pracipe  quod  reddat  the  flicriff  returned  numdavi  ballho  /Her- 

tatis  epifcopi  Eborum  qui  habet  plenum  return.'  omnium  brevium, 

&c.  qui  mihi  refptmdit  quodjimm.     Laken  iaid,  the  latid  is  in  the f ran- 

chije  of  D,  and  not  in  this  franchife^  6cc»     And  per.  Prifot  you  (hall 

not  have  the  plea ;   for  none  can  take  liTue  with  you  neither  the 

demandant  nor  the  (herifF,  and  it  is  not  reafon  that  the  (herifF  fhall 

be  amerced  by  iOue  taken  between  the  demandant  and  the  tenant, 

to  which  he  is  a  flranger,  and  if  there  (hall  be  iflue,  and  it  is  found 

for  the  tenant,  a  new  fummons  (hall  i(rue,  and  the  (herifF  (hall 

return  ficut  prius ;   for  it  may  be  that  the  liFue  was  falfly  found, 

therefore  anfwcr  overj   quod  nota.     Br.  Averment  contra,  &c. 

pi.  3.  cites  34  H.  6.  3. 

Br.  Aver-         20.  In  debt  if  the  QicriW  returns  that  the  defendant  is  quarto  ex-- 

tra,"&<^'p1.  ^^^  "P°'^  exigent,  the  plaintifF  may  aver  that  the  defendant  is  dtdy 

ss.ctiesS.C.  outlawed^  and,  may  have  certiorari  to  the  coroners  to  certify  it. 

S.  P.  And   And  it  feems  that  ptjiands  with  the  return  of  the  (herifF;  for  he  who 

^Ch.'V   ^^  quinto  exa£^us  and  outlawed  is  quarto  exa^lus  and  more.    Br. 

the Jberfjf    Averment,  pi.  21.  cites  36  H.  6.  24. 

may  fay  tbat 

the  corofrers  tuba  made  the  certificate  Vfcrt  dtfcbarged  fr»m  their  oJUccs  before^  &c.  Brooke  makes  a 
au«re  if  this  (hall  be  intended  before  \\%t  judgment  ^ontlavfuy^  or  before  the  making  ^fibe  certificate. 
And  fays,  it  feems  that  \\\t  one  or  other  is  fuilicient.  And  per  Fortefcue  this  proves  that  the  th<  i  itf 
is  *.not  attaint  by  the  certificate  of  the  coronets;  for  he  wbo  is  attaint  (hall  oot  have  aafwcr  ^fici. 
Br.  Averm«>ut  coiUra»  &c.  pL  15.  dies  36  H.  6.  a6. 

*[i99] 

21.  Witncffes  were  returned  deady  and  the  defendant  faid  tbat  they 

were  alive ^  and  prayed  that  the  fberiff  be  examined^  and  fo  he  was,  and 

/aid,  that  he  nor  bis  under 'fhertff  did  not  return  it  but  Jucb  a  clerk^  b  v 

which  he  was  fufFered  to  amend  it,  and  returned  them  fummoned. 

Br.  Examination,  pi.  34.  cites  37  H.  6.  11. 

If  the  fte.         22.  In  a^ion  perjonal  if  the  fhcrijf  returns  cepi  cirttd  and  martuus  eft* 

cipiawr.'  ^^  Pnfona,  there  the  plaintifF  may  aver  his  life.     Per  Littleton  afid 

tut  ns  a  cepi  per  Danby  this  is  true  %  for  otherwife  the  writ  (hall  abate,  and  th^ 

corpus,  ct  '    plaintiff 
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plaintiflTfliall  lofe  his  fuit.    Br.  Avennent  contra,  &c.  pi.  18.  cites  q«<Mi  eft 
3  E.  4.  ao.  unguidu. 

•*         ^  in  prifona, 

there  I  may  come  and  MCh(y  the  return  of  the  (keriff  to  (ave  my  impriroomeot.    Bac.  £Iem.  89. 

Jcok.  143,  pi.  98.  accordiogly. 

23,  In  trejpafs  the  Jbtriff'  returned  the  defendant  attached  by  certain  Br.  Bille, 
goodsj  and  at  the  day  the  defendant  was  effkgned  which  was  adjudged  ^  c*'  ^^^ 
and  adjourned,  and  after  this  the  defendant  had  vurit  to  the  Jheriff  to 
redeliver  the  attachment^  and  the  Jherijf  returned  that  he  had  made  deliver^ 
ance  ;  and  the  defendant  prays  aiias^  alleging  that  he  had  not  made  de^ 
ftverance.  And  per  Danby  Ch.  J.  you  mall  not  have  this ;  for  it 
is  contrary  to  the  return  of  the  iherifF,  but  you  may  have  bill  upon 
the  cafe  againft  the  flierifF  upon  his  account,  fir.  Averment  con* 
Ira,  tec,  pi.  18.  cites  3  E.  4.  20. 

24..  In  dower ^  if  the  demandant  reccfvers^  and  the  Jheriff  returns  exe* 
ecutim  ^  the  third  part^  the  demandant  Jhall  not  Je^  that  be  has  not 
ferved  the  writ ;  for  it  is  contrary  to  the  return  of  the  (herifF; 
per  Pygot.    Br.  Averment  contra,^  &c.  pi.  18.  cites  3  E.  4.  20. 

25.  A  roan  (hall  not  have  averment  againft  the  return  of  the  S-  P-  Bmt  , 
flier  iff  in  the  fame  affion  in  which  the  return  is  raade,  but  in  another  hJy"*]^^.  * 
action.     Br.  Averment^  pi.  80.  mem  wAicA 

fiandt  jultb^ 
fee.— --Ai  tn  iflTife,  he  may  fay  •  m^  atiatbti  hy  15  iayt^  bat  (hall  not  fay  not  attached  only.  So 
in  praecipe  qaod  rcddat,  he  may  fay,  thai  he  %jat  m^t  fummwed  fecundum  legem  terrgt^  but  (hall  not 
fay,  not  fummoncd  only;  for  ibia  rs  merely  coirtrary,  and  ihe  other  fianda  with,  &c.  And  where 
the  Ikcfiff  returns  execution  made,  the  other  (hall  not  fay*  thai  he  did  not  make  execution  in  this 
•dion :  but  Ik  aSihn  u^  the  cafe  fow  thit  return,  he  may  haire  the  averment ;  note  the  d  (Ference. 
Br.  Avci  ment  contra,  &c.  pU  19.  citca  5  E.  4.  1.— — ^— S.  P.     Dalr.  Shcr.  191.  cap.  4a.  ciiea 

5  E.  4.  8. S.  P.     Nor  where  the  (beriff  returns  rcfcoua,  oon  eft  invcatiia,  &c.    A  man  (hall 

not  fay,  that  the  party  was  found  within  the  bailiwick  of  the  (bcrif^  or  that  be  was  not  refcued. 
Dr.  Averment  coiura,  &c.  pi.  t^.  cttca  7  H.  7.  4.  [but  no  mention  ia  made  of  ita  being  in  thie  faroo 
adion.*] 

*  For  thert  he  c«nrrncs  that  he  was  attached  or  fummoncd,  but  not  in  due  formi  &c«    Br.  Aver* 
mew  coaua.  &c.  pi.  t8.  cttca  3  £.  4.  ftQ.«— — S.  P.    Jouk.  143.  pi.  98. 

■ 

26.  Debt  againft  the  baiHils  of  a  franchife^  inafmucb  as  J.  S.  ^^^-  ^ber. 
was  condemned  to  the  plaintiff,  and  he  had  capias  ad  Jiaisfac.  to  the  J2^*s.^cSf* 

fheriff^  who  returned  that  he  had  fent  precept  to  the  bailiffs  of  the  Jaid 
franchife  to  take  him^  by  which  they  took  hm^  and  after  fujfertd  him  to 
efeape^  of  which  the  plaintiff  has*  brought  this  action.  Laken  faidy 
there  was  no  Juch  warrant  dire^d  to  the  bailiffs^  prifl:.  And  per  Lit-^ 
tleton^  you  (hall  not  have  this  anfwer ;  for  it  is  contrary  to  the 
return  of  the  fheriff";  but  Choice  and  Danby  faid  ye^^^  in  another 
affion^  but  not  in  this  fame  a/fian  in  which  the  return  is :  quod  nota. 
Br.  Averment  contra,  &c.  pi.  xg.  cites  5  E.  4.  r.  [^o^^IJ 

27,  Where  two  appear  by  return  of  the  Iheriff  as  fununoners  in  ^-.P- .  Br. 
praecipe  quod  reduat,  in  which  the  plaintiff  bft  by  default^  the  defen^  J^xhcs  i'k 
dant^  who  recovered^  Jhall  not  fay  that  thofe  who  appeared  are  J.  JV.  4.^0.54.-! 
tie  younger^  and  that  he  who  made  ihe  fummons  was  J.  N.  the  eider ^  *  P.  Br. 
nor  fucb  like ;  for  it  is  contrary  to  th«  return  of  the  flieriff,  and  ^Zil'pi^ 
does  [not]  ftand  with  it,  and  the  averment  was  oitfted.  Br.  4{.chcs5£^ 
Avennent  contra,  &c.  pit  17.  cites  5  E.  4.  80.  4*  f>- 

'  ^         '^  So  It  waa 

•Jarred  that  where  *  fuitott  ijtwrit  of /a//e  judgment  appear  hy  return  of  the  Jberiff,  or  ihc^rjt  ♦ 
juror*  tm  attMifit^X  or  tedijetfin^  or  the  tuitnefr  of  a  deed^  or  infant  comea  by  return  of  the  vcniie  faciaa 
10  be  vicwcdi  or  v^whee  coma  iu  prxcipc  ^uod  scddat  by  reium  of  tac  (h«ri^  tberc  tht  other 
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fliall  not  aver,  that  this  is  another  perfoii  of  the  fame  name,  and  not  him  who  wai  fuitor,  jarori  Ac* 
Nor  where  a  jaror  impannelled  comes  to  be  fworn,  the  party  fball  not  fay,  that  he  who  appeared 
was  another  of  the  lame  name ;  for  then,  when  another  comes,  be  may  fay  umiliter ;  and  fo  tn  infi- 
nitum which  (hall  be  inconvenient.  Br.  Averment  contra,  &c.  pi.  1 7.  cites  5  £.  4.  80."  t 
Br.  Di  fecit,  pi.  S5.  cites  5  E.  4.  40.  and  54.  S.  P. 

*  S.  P.  By  the  opinion  of  all  the  Court  in  Cam.  Scacc.  Contra  Moyle,  and  (hewed  thereof  pre* 
cedtmts,  aiid  it  (eems,  that  it  ftands  with>  &c.     Br«  Averment  con'ra,  &c.  pi.  19.  cites  5  £.  4.  6. 

But  jenk.  ia«.  pi.  46.  cites  5  E.  4.  93.  is»  that  where  A.  rtcvuers  agaioft  B.  in  a  pygteipe  fttod 
r^dHat  ly  Jtfault\  and  a  writ  oi  difceit  U  hrwgbt,  and  the  (hcriff  for  fumrooners  rtturnt  C.  and  D, 
de  Dalt^  jeomen^  fummmUoret^  the  tenant  (hall  have  an  averment  againft  this  return,  that  there  are 
in  Dale,  yeomen,  t%uo  C's  and  D**t  and  that  C.  and  D.  named  in  the  (herilT's  return  to  be  fum- 
mooers,  are  the  elder,  and  other  C.  and  D.  the  younger,  by  which  the  (heriff  has  returned  the  faid 
falfe  iiimmons  to  be  made. 

But  if  they  28.  And  hj  foDie,  if  the  (herifF  returns^  upon  capias,  ctpi  corpus^ 
*Ii^}s'^oT  ^'"^  afterwards  A,  and  B.  make  refcous^  the  rejcomjhall  not  be  travirfed 
other  procefs  tfon  the  fame  return.     Br.  Averment  contra,  &c.  pi.  17.  cites  5  £* 

anoarJed        a,  go. 

vpon  the  rtj- 

c(^MS,  there  be  maj  traver/e  the  re/com ;  note  the  diffciciice;  y»r  there  he  comet  for  the  fawm  pnrfoje 

to  anfwer  to  It,     Ibid. 

D.  212.  pL  36.  Pafch.  4  Eliz.  Anon,  fays,  it  feems  that  %  return  of  rejeoms  may  be  traverjkdt 
and  cites  Lib.  Intrat.  58.  but  that  there  it  appears,  that  the  rffcuers  rendered  themfelvcs  in  Couit, 
8i)d  were  commiued  to  the  Fleet  at  the  reqoeft  of  one  that  fucd  for  the  king,  and  there  in  ward  they 
trav<  *-fed  the  refcous,  vis.  not  guilty,  per  patriam,  and  the  other  c  contra  ;  and  thereupon  be  urat 
b8il<^d.>-~~The  (heriff,  upon  a  capias,  returned  ccpi  corpus  it  illud  deiiberavit  to  the  conflablc  of 
{he  catHc  of  S.  in  the  fame  county,  and  that'an  abbot  came  vi  it  armis,  and  refcucd  him  out  of  hit 
w^rd,  &c.  Upon  this  return,  a  capias  was  awarded  ag^tiid  the  abbot,  who  came  by  mainprife 
upon  fuperfcdeaa  out  of  Chancery,  and  pleaded  not  guilty,  and  was  received  to  traverle,  notwitb- 
ild tiding  the  return  of  the  (heriff,  and  made  attorney,  inajmucb  as  he  came  grath  out  of  ^vard  D* 
2!e.  pi.  36.  cites  Mich.  13  R.  2.  but  adds  a  nota,  that  ihe  (heriff  had  charged  hiro^lf  by  this  re- 
turn, per  Curiam,  inafmuch  as  he  once  had  the  body,  &c.-— >  And  it  is  f^id,  D.  21a.  b.  That  the 
wrid  fconv'iEitd)  in  thcftatute  W.  2.  cap.  40.  [39]  proves  that  they  may  have  a  traverfe,  &c. 
arcordtn^  to  the  i3£.  4.  Rot.  3.  inter  pUcica  re^is  per  Domitium  Catlyo,  where  the  defendant, 
acquitted  by  nifi  prios,  went  fine  die,  and  quaeie  Hill.  *  5  U.  8.  iu  uno  vcl  altci'o  Banco  a  travers 
to  a  refcous  returned,  received  and  allowed. 

*  This  cafe  is  inKelw.  165.  b.  p).  1.  Hill.  5  H.  S.  That  the  (Weiiffof  D.  returned  a  refcom  upon 
a  capias  in  trefpafs  againd  the  defendanr,  and  oihera  that  were  ftrangets  to  the  fuit,  whereupon  it 
W4S  prayed,  that  the  refeuen  might  put  in  pledges  fur  thetr  fines  by  atiomev;  and  the  opinion  of 
the  whole  Court  waa,  mat  ihey  (hould  not  be  received,  but  muft  frfi  render  themfelvez  toprifon^  and 
then  put  in  pledget  \  and  the  next  day  they  tendered  travert  by  atlMney^  and  were  reocived!,  and  it 
wjis  idid,  that  they  (hould  not  be  received  to  tender  tiavcrsby  aitorucy,  in  cafe  a  cept  corpus  had 
tcfn  returned  againft  them ;  quod  nota,  &c.  '^ 

The  cale  in  Dyer  fupra,  and  the  cafe  of  13  E.  4.  Rot.  3.  were  cited  \%  the  cafe  of  Lady  Rossi l 
and  Wooo.  Cro.  E.  781.  pi.  16.  Mich.  4a  it  43  Eliz.  B.  R.  and  faid,  that  in  C.  B.  it  is  ufual  to 
itdoiit  a  traverfe  in  fuch  cafes.  But  the  cleiks  faid,  that  the  courfe  of  this  Court  has  always  been  to 
trj'-£^  fuch  iraverfes,  and  that  the  precedent  of  13  Ed.  4.  which  is  cited,  could  not  be  fotmd^ 
x>  iierefore  Popham,  and  the  Court  commanded,  that  precedents  Ibould  be  fetrched,  whether  ■ 
(i«veife  had  been  admitted  in  fuch  cafe;  and  if  it  could  not  be  found  before  thefe  times  to  have 
been  admitted,  then  it  (hould  not  be  allowed.     Wherefore,  &c. 

Ill  a  ^Ttt  of  prMlfge  againft  the  defendant  the  (heriff  returned  a  refeout\  and  it  appearing  upon 
t'.ff davits  that  there  was  probable  caufe  to  induct  the  Court  to  believ*  the  return  to  hefaifes  the  Court 
w  a*  inoved  to  difcharge  the  attachmentt  but  refufed,  the  (herilF  being  an  olEcer  of  great  truft  ia 
e  V  ecu  lion  of  the  proceu  of  the  Court.  And  though  they  could  (hew  precedents  of  travei  fes  entercd'9 
.>  d  iryed  and  allowed ;  yet  all  the  Court  was  of  opinion,  contra ;  but  afterwards  they  refuted  tha 
uttae^ent  for  14  days,  that  the  parties  might  appear  in  the  mean  time,  they  living  in  Yoik(hiret 
^.'d  inat  ihen  they  might  traverfe  at  their  peril,  or  do  otherwife,  as  they  (hould  be  advifed.  But 
.;!]  I  he  judges  were  of  opinion,  that  their  fubmitting  to  a  fne  vwdd  not  conclude  tkemfrmn.  bringing 
mcli'^nt  againfi  the  Jherlff  if  bit  return  'watfalje.     %  Jo.  39.  Cafea  io  C.  B.     Fawcct  v.  Catton. 

riiuugh  it  appears  by  Dyer  ....  rhat  fuch  return  was  allowed  in  C-  B.  to  be  travAicd,  yet  k 
i'rfH  not  been  pradi((ed  of  late.    %  Vent.  1 75.  in  a  note  there,    t  W.  &  M.  C.  %,    Aoo|i. 

Eyres  moved  that  he  might  traverfe  the  IheriflF'a  return  of  a  refcous;  but  it  waa  denied  by  Holt 
Ciu  J.  who  (aid,  he  had  indeed  known  it  allowed  in  otic  cafe;  but  there  are  many  nutbofitieai  and 
4M<  conftant  pradice  to  the  conuaiy.  Comb.  99 j.  Mich,  6  W.  &  Mt  in  fi*  &•  The  Xiag  ind 
Queen  v.  H«w  &  al. 

29.  The 
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29.  TI1C  (heriff  returned  quod  moitt&m  ia2^ 

^fic  re^cw£ty  that  at  amther  thne  the  defendant  was  commtted  to  ward 

iy  aud:tors  upm  arrears  ixf  oaoimt^  and  ihe^bcaliff  brought  m  his  bodf^ 

and  the  defendant  Jaid^  that  no  jvxb  account ;    and  he  fliall  have  the 

plea,  per  Can  notwithftanding  the  return  of  the  (herifF;  for  his  L  ^^^  1 

return  fliall  conclude  no  man.     Br*  Averment  contra,  &c.  pi.  2  a. 

cites  i$]£..  4:  5. 

30.  Tbt  plaintiff' in  liheriate  probanda  had  procefs  of  contempt  Br.  Villein- 
etgain/i  the  Jberiff  upon  his  furmije,  and  contrary  to  the  return  of  ■««!  P^- 45* 
the  (heriiF;  quaere  the  reafon,  and  it  feems  to  be  in  &vorem  libej>  ^l^^g" 
tads,    Br.  Surmife,  pi.  7.  cites  18  £•  4.  6.  Avermenc 

contra,  &c«  pi.  13.  cites  S.  C. 

31.  In  redifleifin  the  (heriff  is  judge  and  officer  of  record,  and  Aftt  whicb 
in  writ  of  inquiry  of  waft,  and  therefore  if  he  returns  ibafi  he  came  othCTofficer 
to  the  landj  the  other  cannot  afGgn  for  error,  that  he  did  not  come  do^»  as  «;• 
to  the  land  according  to  tiis  return ;  for  he  cannot  contradidt  the  nijhriat 
record.     Br.  Office  and  Officer,  pi.  42.  cites  7  H.  7.  4.  "crr^ 

a^^inft,  but  n^t  agaifi0  aSs  done  judicially  ^  and  by  one  atjudge\  per  Pophixn^    Cro.  J.  is.  P^fch. 
I  Jac.  B.  K.     AiuudcU  v.  Aruiidcll. 

32.  Where  the  (heriff  returns  quod  averia  ehngata  funt^  and  Bat  Brooke 
after,  upon  the  withernam,  the  party  appears,  the  defertdant  may  ««kcs  t 
claim  property  before  avowry^  and  yet  the  flieriff  returned  quod  |jj'*fh«\^ff 
averia  elongata  funt;  per  Pigot.     And  per  Brian  Ch.  J.  this  is  return  in  r^ 
true ;  for  it  is  not  contrary  to  the  return  of  the  fheriff.    Br.  Aver-  ^^«''«  <J"od 
ment,  pi.  34.  cites  20  E.  4.  1 1 .  ^^'i^^littf 

the  dcfeodant  (hall  fay,  that  they  are  dead  in  pound  overt.    Br.  Averment  contra,  &c.  pi.  31  •  ciici 
:ao  £.  4.  11. 

33.  A  man  cannot  take  averment  contrary  to  the  return  of  the  ^* "»«  ?»«»'' 
Jherij^uor  bijkop ;  for  they  are  only  officers  of  the  court,  and  have  no  '^fiij[''tf\gt 
day  in  court  to  anfwer  the  party^  nor  the  Court  cannot  compel  them  to  covered  by 
an/iver  without  original  againfi  them  to  give  them  day  in  court  I  quod  title  of  grant 
nota,  per  Cur.    Br.  Averment  contra,  &c.  pi.  14.  cites  21  H.  7. 8.  preVem^*' 

lion,  and  had  tvrit  to  the  Sfjhopj  who  returned  that  the  frefenSee  of  the  difurher  had  njigned,  and 
oMther  ii  in ;  and  the  plaintiif  was  not  permitted  to  h«ve  tbe  averment  that  he  had  not  rcil^ned, 
but  had  quarenon  admifu  againft  the  bifkop  ;  for  the  bifliop  or  (heriff,  who  makes  return  as  ojfeer^ 
have  no  day  In  Ccurt ;  therefore  averment,  or  iflue  cannot  be  taken  againft  them.  Br.  Avei  incni, 
pi.  83*  citet  21  H.  7.  8.  Br.  Quaie  non  Admifit,  pL  i.  citca  S.  C— — Br.  llTuet 

Joincty  pi.  77.  cites  S.  C. 


34.  If  the  fheriiF  makes  zfale  upon  a  fieri  facias^  and  averment 
does  not  lie  that  he  fold  the  goods  for  afmall  value ;  for  he  is  a 
fwoni  officer,  and  a  puhlic  minifter,  and  fo  differs  from  the  cafe  of 
an  executor.    Jenk.  189.  pi.  89.  cites  Keylw.  64. 

35.  The  ftatute  14  £.  3.  10.  helps,  where  upon  the  (herifPs 
return,  land  or  the  ijfites  of  land  are  to  be  lofi^  or  the  body  itnpri^ 

fnted\  or  although  the  writ  be  not  returned  at  all ;  for  ^e  party 
•has  day  in  court  upon  the  roll,  and  the  defendant  may  appear,  and 
aver  againft  i(.    Jenk.  143.  pi.  98. 

36.  If  the  {heriff  makes  a  felfe  return  that  I  am  fumsnoned^  J«ok.  14^ 
ttibtreby  iiafe  mj  land\  yet  becaufe  of  the  inconvenience  of  draw-  p*^*9»*c«" 

0.4  »ng     * 
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ing  all  dun^  to  Inccrtainty  and  dday,  if  the  {heriflTs  return  (boulcl 
not  be  credited,  I  am  excluded  of  my  averment  againft  it,  and  am 
mt  to  mine  a£fion  of  deceit  againft  the  iberiff'  and  fummoners. 
}ac.  tlem.  29* 

37.  If  a  tariitiin  be  by  writ,  altliough  it  he  unequaty  it  may  not 

be  avoided  ay  averment,  for  fuch  averment  ag^inil  the  return  of  a 

IheriiFihall  not  be  good.    Heath's  Max.  41.  cites  Co.  Litt.  171. 

B»/  s^it  be       38*  No  averment  will  lie  againft  fuch  a  return  as  is  definitive  ta 


£ 
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t!^n      39- Cites  D.  348.  177. 

averment  and  a  trial  upon  it  may  U^    ^ea|h'»  Mix.  39; 
[202]* 

An  Aver-  ^o.  In  ao  appeal  of  death  the  2  Ch-  Juftkres  inclined,  Aat  the 
Svowin*v^  defendant  might  have  traverfed  the  return  of  the  Iheriff  infavorem 
tx  againft'  vita.  D.  24&  b«  249^  0.  HiU.  X&  £liz^«  pK  14*  Howell  K< 
thcAeriff'i  Fortefcue, 

return. 

Jenk.  143.  pi.  98 S.  P.  Heath's  Max.  39^ 

CraE  37t.  4)«  Error  upon  recnjery,  in  writ  of  Awer^  becaufe  the  tenant 
pt.  14  Hill,  was  not  ftaivmned  by  15  days,  nor  proclamation  made  at  the  church^ 
K.  s!c.  by  ^^\  according  to  the  ftatvti  ^31  Eliz.  cap.  J.  but  becaufe  the 
name  of  (herifF  had  returned  him  tummoned  and  proclaimed,  the  Court 
Col  LPT  V.  s^judgitd  accordingly^  and  left  the  tenant  to  take  his  remedy  againjt 
'itcComi     ^k^M^f'    iVio.  349.  pi.  467.    Trin.  35Eliz.   Corbet  v.  Marfli. 

upon  nsotion  doubted  thereof.  Bui  Ibid.  397.  Trin.  37  Eliz.  B.  R«  the  judgment  waa-affirned 
by  all  the  other  julUccs.  Contra  Gawdy.  But  Popham  and  Fcnner  conceived,  th»t  the  patty  hcr^ 
might  have  a  tim'/  of  itreU  if  the  proclamation  or  fummona  wcie  mu  made  according  to  the  ila^ 
tuCe;  for  then  he  is  not  fummoncd  according  to  law :  hut  Clench  and  G^wdy  c  contra,  brcaufc  it 
U  a  good  funMBona  by  the  fuAmoneM  upoa  ue  Isnd^-^Gddfb.  128.  pi.  as.  S.  C.  accordingly. 

Ibid*  faya,        ^2.  Upon  a  VI  hiica  atnovenda  the  (heriff  retw?ned>  nwi  inveni 
tras^^cwQ   ^^^  laicam  neque  armatam  potentiam\   but  it  appearing  to  the 
in  35  fiii.   Court  of  B.  R«  upon  affidavit^  that  the  perjon  was  turned  out  of^ 
Arkinf.i  v.  pojfeffifin^  a  writ  of  reftitution  was  awarded*    Mo.  462.  pi.  649^ 
loa^'aJilTca  f^»-  39  E"^*    Roberts  v,  Agnwrndefham. 

•  movenda  the  (heriff  returned,  that  be  lotmd  5  perfoos  by  name  keeping  the  poflcfHon  wUh  forces, 
but  that  he  did  not  •iu<;h  thcoi  bccaufr  ihev  did  not  refiii^him,  bui  fled  and  departed ;  upon  which, 
return  the  writ  being  filed  in  B.  R.  ihc  defendant  made  affidavit,  that  the  QieriiF  lemovcd  him 
iwirh  force  and  put  the  plaintiff  in pof^eflion  by  colour  of  the  wiit,  and  thetefore  prayed  *  tcftuu- 
tton,  ivhich  the  Court  denied,  but  oidcred  the  writ  and  return  to  be  filed  there,  and  the  plaihltff  to. 
Tnd\e  in  Chancery  for  reflitutioaupo»  the  affidavit;  which  waa..d9ne»  and  reftitution  wasawau-ded 
to  the  defendant.  Mo.  782.  pi.  1083.  Trin.  4  Jac.  in  Canc.  in  the  cafe  of  Bi  ro  v.  Smith,  cifea.it'. 
aft  of  the  fame  term  between  Einfield  and  Aeciea.--^ — *^See  Reftitution  (£}  Wilkinfon'a  cafe. 

43.  Upon  2l  fcire  facias  upon  a  recognizance  againfi  the  heirs  amt 
iertenants  of  H.  the  fheriiF  returned  C.  tertenant  of  the  manor  of  A. 
andfurmmmedy  who  appeared  and  pUaded  jointeuancy  with  two  others 
in  abatement.  It  was  argued,  that  this  plea  is  not  contrary  to  the 
return  of  the  writ,  but  coofifts  with  it  i  for  the  plea  admits  that  C. 
was  tenant,  but  not  fole  tenant,  and  {hould  he  not  plead  it  he  caa 
never  have  audita  querela  or  contri^bution  againft  the  others,  in 
cafe  his  land  (hould  be  extended ',  and  of  this  ppinioa  was  Qweo  }. 

before 
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before  vrhom  this  matter  was  argued  in  Chancery,  and  fo  die  fcire 
facias  was  abated ;  and  this  was  done  upon  prayer  of  .the  counfel 
of  the  plaintiff  for  expedition  fake  to  have  a  new  writ.  Mo.  524* 
pL  693.    Hill.  39  Eliz.    Clerk  v.  Hardwick. 

44.  !  f  the  return  be  a  collateral  matter^  averment  may  be  againft 
St.  Ow.  132.  Trin.  43  £li^  C.  B,  George  Brook's  cafe, 
alias  Gibfon  v.  Brook. 

45*  \n  fcire  facias  againjt  th$  tertenanis  upon  a  judgment  in  debt^ 
the  (heriff  returned  fcire  feci  y.  B.  tenentt  unius  meffuagiiy  tic. 
And  the  faid  J.  B.  came  and  pleaded  that  he  v/as  not  tertenant^ 
which  was  againft  the  return  of  the  (herifi;  Upon  demurrer  it 
was  adjudged  for  the  plaintiff,  that  it  was  not  any  plea,  and  that 
the  plaintiff  might  have  takenexecution  at  his  peril.  Cro.  £•  872. 
pi.  9*    Hill.  44  Kliz.  C.  B.    Fiud  v,  Pennington. 

46.  Though  a  man  cannot  aver  againft  the  return  of  the  (herifl^ 
yet  he  nuijfay  that  he  ivho  endorfid  his  name  on  the  writ^  ice,  xvUs 
not  fierij^i  becaufe  at  common  law,  till  the  ftatute  of  I2  £.  2. 
cap.  5.  no  fheriff  nor  other  officer  u(ed  to  put  their  names  to  f  20^  1 
the  returns  \  and  therefore  this  averment^  that  he  who  made  the 
return  was  not  the  true  officer,  is  not  taken  away  by  the  ftatute, 
but  remains  as  it  was  cft  common  law^  Yelv.  34,  Fafch.  i  Jac. 
B.  R.  in  the  cafe  of  Arundell  v.  Arundell. 

47*  In  cafe  the  plaintiff  declared,  that  H.  entered  into  a  recog^ 
nizance  to  him,  and  that  he  took  out  an  elegit^  and  the  defendant 
being  jherifftook  an  inquifition  upon  it,  and  thereupon  the  land  was 
extended^  hit  he  refuted  to  deliver  it  to  the  plaintiff;  but  returned^ 
that  he  bad  delivered  it  s  and  the  plaintiff  averred,  that  he  had  not. 
Upon  not  guilty  pleaded,  the  plaintiff  had  a  verdidt ;  but  it  was 
nioved  in  arreft  of  iudgment,  that  an  averment  may  not  be  againft 
the  return  of  the  (heriff  To  which  it  was  aofwered,  that  it  may  in 
{iwfther  though  not  in  the  fame  a^ion.  It  was  agreed  to  have  a  new 
trial  i  but  otherwife  the  Court  feemed  of  opinion,  that  the  plaintiff 
iliould  have  judgment.  Winch,  joa  Mich.  22  Jac.  'C.  B. 
Sbeis  V,  Glpvpr, 


(O,  2)     In  what  Cafes  a  Man  may  af^ear  or  be  rc^ 
ceived  againjt  the  Return  ofiYiQ  Sheriff. 

I.  Q^Cl RE  facias  againji  Z.  5.  cujiodem  de  aula  de  P.  fF.  in 
O  Cambridge^  and  the  fcholars  of  the  &me,  was  brought  in 
Norfolk  upon  recovery  of  an  annuity,  and  ih'&  Jheriff  retumedy  quod 
Jeirefuipraf.  X.  B.  oc  fcholaribus,  &c.  KrA  the  faid  L*  B.  came 
SLSidjaid^  that  he  was  the  fame  perfon  who  was  warned  as  cuflos^  and 
fud,  that  he  was  not  cujlos  the  day  of  the  writy  nor  ever  after^  judg* 
ment  of  the  writ  \  and  the  iffue  was  permitted  \  but  it  was  in  a 
manner  gratis.  Brooke  fays,  et  iic  vide  hoc  contrary  to  the  rec- 
tum of  the  iheriffi  Br.  Averment  contra,  &c.  pi.  4.  cites  34 
H.  4.  53. 

2.  Scire  facias  upon  recovery  of  annuityy  the  Iheriff  returned^ 
mibU  baiet^  nee  ffi.  iTsvcntus^  &c.    And  per  judicium^  though  the 

party 
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party  has  no  day  in  court  by  gamifliment,  yet  becaufe  it  is  a  miC- 
cbief,  inafoiuch  as  the  plaintiff'  may  have  execution  upon  the  firft 
nihil  returned  in  a  fcire  facias  upon  a  recovery,  therefore  he  fliall 
be  received  to  plead.  And  the  fame  law  at  the  capias  and  exigent. 
Br.  Averment  contra,  &c.  pi.  20.  cites  8  £.  4.  15. 

3.  Annuity  againft  a  paribn ;  the  (herifF  returned^  quod  ckricus 
i/1  beneficiatus  nan  habens  laicum  feodum  \  and  the  defendant  came 
and  MTould  have  appeared.  And  per  Littleton,  he  cannot  appear ; 
for  the  writ  is  not  ferved  againji  him,  and  no  mifchief^  for  capias 
ihail  not  iflue  as  here.  But  per  Choke,  he  (hall  be  received  as 
here ;  for  the  writ  is  ferved,  though  he  be  not  fummoned  ;  and 
upon  this  return  procefs  fhall  ifliie  to  the  ordinary  to  fequefter  the 
profits  of  the  benefice  by  ventre  facias  clericum.  Br.  Averment 
contra^  &c.  pi.  21.  cites  11  E.  4.  9. 

4.  And  in  quart  impedit  and  adion  of  wajle  returned  nibily  he 
fliall  have  fuch  procefs  as  if  the  return  had  been  fummoneas.  But 
e§ntra  where  it  is  returned  tarde  or  quod  querens  non  invenit 
fUgios  de  profequendo  \  for  there  (hall  be  a  new  fummons  awarded, 
find  he  Jhall  be  received  as  wellfvhere  he  is  to  be  vexed  in  his  goods 

'  as  in  his  body.    Per  Choke ;  quod  Brian  J.  conceffit.    Br.  Aver* 
ment  contra^  &c.  pi.  21.  cites  11  £•  4.  9. 

[  ^<^4  ]  (^)     Statutes  relating  to  Returns* 

Ld.  Coke  I.  13  Ed.  1.T7ORJSMUCH  as  juftices,  to  wbefe  office  it 
J  I»ft'  45»-  cap.  39.  1/     belongs  to  minifter  jujltce  to  all,  that  fue  before 

vtl  im('  them,  are  *  many  times  dijiurbed  in  due  execution  oj  their  office,  for 
chiefs,  or  that  Jhsriffs  do  not  return  writs  original  and  judicial 'y  and  alfofor 
JSof  m^"*  ^^^  mtfi^/?^  returns  unto  the  king's  writs. 

ftSif  rrciicd  and  provided  for;  the  firft  wa«,  that  the  (heriff  rctarned  oot  the  writi  to  htm  direde<i» 
bttt  embezzled  the  fame,  and  commonly  the  demandant  or  plainttiF  for  default  of  proof  was  with* 
oot  remedy,  or  elfewithout  the  effe^  of  a  iuft  remedy  being  againft  a  (hcriff;  for  which  a  remc<fy 
it  provided  for  by  this  i£l  in  manner  enfuing. 

♦  Anciently  ihcy  had  cafilex^  forireffetf  and  liberties,  thereby  they  refifted  the  Jheriff  in  exe- 
cuting the  king's  writs,  which  creatine  great  inconvenience  this  ftacute  hindered  the  (hcriif  from 
fcturning  refcues  to  the  king's  writs  of  execution.  The  judges  conftrued  ihefe  words  to  extend 
ooly  to  executions,  and  oot  to  writs  on  mefne  procefs,  and  tb)t  the  Ihcrlffii  wefe  not  obliged  40 
carry  the  polTe  comitatus  where  the  man  was  bailable;  for  they  did  not  prefume  that  in  fuch  cafet 
ibe  king's  writ  would  be  dilbbcyed.    G.  Hift.  of  C.  B.  so. 

Thiabranch  Qur  lord  the  king  has  provided  and  ordained,  that  fuch  as  do  fear' 
b'ftiort"^*'  /Atf  malice  of  Jheriffs  Jhall  deliver  their ^writs  original  and  judicial 
lor  it  was  no  i*^  '^^  Open  county,  or  in  the  county  where  the  collection  of  the  king*s 
more  but .  money  is ;  and  may  take  of  the  Jheriffor  under-Jheriff,  being  prefenfj 
letm'm '^and  ^  *''^  wherein  the  names  of  the  demandants  and  tenants  mentioned  in 
no  com-  the  writ  Jhall  be  contained:  and  at  the  requefl  of  him  that  delivered 
mandment  the  writ  the  feol  of  thejheriff  or  under-Jher  iff  Jhall  be  put  to  the  hilt 
riff  to  ^"  fi^  ^  tejjimony,  and  mention  Jhall  be  made  of  toe  day  of  the  deliverance 
ceivc  the  Writ.  And  if  the  Jheriff  or  under -Jheriff  will  not  put  his  feal  to  the 
writs  and  to  bill,  the  wtttufs  of  knigots  and  other  credible  perjons^  being  intre-' 
Uihi^hl  fi'^^M^^^  /oi^if,  that  put  their  feaU  to  fuch  bill  ^ 

fiatq*e  of  a  E.  3.  5.  [which  fee  afterl  the  (beriff  and  undec-fliaiff  vc  oomaundcdi  that  tbqr  fludl 
receive  the  laid  Wriu  aod  mike  1  buU    a  Inft.  451. 
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Bo  tt  iMw  it  is  •  coQlem^  in  the  flicriff  or  mider*fliatf  if  he  make  It  not;  aa^  in  deliiilt  of 
tlievt  it  Ihall  be  alfe  1  contonpt  in  the  otheri  appointed  to  feal  tt,  if  they  rcfiife.   a  Inft.  451, 451. 

In  thi*  fpcdal  cafe  the  demandant  or  plaintitF  fhall  have  an  a£N0m  ^ht/f  the  Jberijfjor  mt  rv- 
tmrmini  the  wnt,  whereat  regularly  for  not  returning  of  a  writ,  the  fiierift  (haJl  be  imerced  jmufjyeX 
but  for  a  faife  return,  or  for  cmbeaaling  of  a  writ»  an  adion  doea  lie  at  the  commoB  law  againft 
theflieriffL    aluft.45t. 

And  the  demandant  or  plaintiff,  if  he  fear  the  malice  («s  this  a€t  fpcakt)  of  the  flieriff,  he  mav 
cauie  the  Ihcriff  or  under- flieriff  to  be  called  into  the  couit,  and  deliver  the  writ  to  him  of  record^ 
that  he  n»y  take  the  benefit  of  this  Aatute«    %  Inft.  45a. 

And  if  ibt  Jheriffwill  tut  rttum  writs  delivered  unU  him^  and  U^jker^ 
ton^int  thereof  be  made  to  the  ju/ficeSj  a  writ  judicial  Jball  go  unto  /»<'*  redij:^ 
the  jufiices  ajjigned  to  take  ajjifesy  that  they  Jhall  enquire  hyjucb  as  ^1]^^ 
were  prefent  at  the  deliverance  of  the  writ  to  thejberiffy  iftbtf  inew  tmm  the 
tf  the  deliverance^  and  an  inquejt  Jhall  he  returned:  ajtd  if  it  be  tvr//,  tho 
found  by  the  inqueft^  that  the  writ  was  delivered  to  hintj  damages  Cy/w/? 
Jball  be  awarded  to  the  plaintiff' or  demandant^  having  rejpelf  to  the  direaedf 
quality  and  quantity  of  the  adlion^  and  to  the  peril  that  might  have  ^'<"  '•  9uJ^ 
C9m$  to  him  by  reafan  of  the  delay  that  befujlamed.  ^itH^rT! 

^uod  nou.    And  thic  feemt  to  be  iy  ctrticrari,    Br.  Retom  4e  Biiefih  pL  74.  cilca  30  AiT.  ^, 
■        *rbefitmt  of  omtitnufy,     I  bid. 

Bill  upon  deceit  was  brought  againft  the  Jheriff^  where  the  flalntiff  fued  exigent  agmm^  a  Sm 
Mffeal  rf wMthems  which  was  delivered  to  the  Jberiffat  H,  im  the  ceumty^  and  4  remdered  tbemielvet 
aothelhcriff,  mnd  tite  ^ih  vjat  outUvjed^  and  the  ihciiff  did  not  return  the.  writ.  Hall  faidi  that 
%h<  Jheriff  hailed  the  xurit  to  y.  S:  who  nva*  robhed  efit  hy  one  named  in  the  exigent^  judgmeat9  &CW 
And  becaufe  it  appeared  that  the  wiu  wai  cmbc2zled,  and  by  him  named  in  the  exigent,  who 
ought  to  have  been  held  in  ward  of  the  flieriff;  aud  becaufe  it  waa  not  done,  therefore  it  waa 
awarded,  that  the  plaintiff  recover  10/.  damages,  and  the  body  he  fent  to  prifcm  till  he  made  fin  tm  ' 
the  i/ajg,  and  greet  0  the  party.     Br.  Bar  re,  pi.  67.  citei  41  AIL  la.  *  r  r*^r^ 

+  If  xiutjherij  takes  a  man  by  capias^  and  does  not  retnm  the  writt  the  party  who  wai  1  L  *^5  J 
arrefted  fixall  have  writ  of  trefpa/it  or  of  ^J'al/e  imprtfonment,  and  the  other  party  Jhall  have  rec^ 
very  alfo.     Br.  Trefpafs,  pi.  437.  cites  ai  H.  6.  5.     Per  Pafton. 

*  S.  P.  Per  Brian.  And  p«r  Keble,  this  is  true ;  for  the  capiaa  is»  iu  quod  habeaa  coipoa  ejot 
bic,  Ac.    Br.  Trefpafs^  pi.  S67.  cites  3  H.  7.  3. 

Where  \\kt  fieri fffirues  afirifaciai^  and  leviex  thejnm%  and  does  not  return  the  writ,  the  party 
nay  have  an  aStion  of  trefpafs  againjl  him  fir  the  leyying,  Br.  Trefpafs,  pl.  ai  t.  cites  ai  H.  7.  aa. 
Per  Kingf.  Juflice. 

An  attachment  was  delivered  to  the  fieriff  to  execu^e,  who  did  not  retnm  the  fame  \  and  upon 
•ilidaviiof  the  delivery,  a  day  was  given  to  return  the  writ  upon  pain  to  be  amerced  5I.  Gary's 
Rep.  109.  ciiea  a  1  &  aa  £lia.  Crompton  v.  Meredith.--*— 5^  upon  affidavit  made  of  the  delivery 
of  an  extent  to  the  flieriff,  which  he  hath  not  returned ;  a  day  was  given  to  the  flieriff  to  retarn 
the  writ  upon  pain  of  lol.    Gary's  Rep.  109.  cites  aj  ht  aa  £liz.    Hambey  v.  Wight. 

Cafe  was  brought  for  returning  a  capias  utlagatum  ;  Walmfley  and  Warburton  were  of  opInioRy 
thst  an  a^ion*)ay  not,  but  that  be  fliould  be  amerced  for  not  returning  it,  he  thereby  negledin^ 
the  queen's  command.  Bat  per  Kingfmill,  though  the  jueen  may  pnnifi  him  for  the  contempt^  yet 
becaufe  ih^  party  hath  a  lofs  in  not  returning  the  writ,  he  may  have  an  aSfion  alfo.  And  the 
Clerks  faid,  there  were  many  precedents  that  luch  afiions  have  been  brought;  wherefore,  abfento 
Anderfon,  adjoroatur.    Cro.  Eliz.  873.  pl.  10.  Hill.  44  £liz.  C.  B.    Clarke's  cafe; 

*Twas  held  by  Powell,  Powis  and  Gould  affeniing,  (Holt  Ch.  J.  ahfent}  that  the  Gourt  of  B.  R, 
cannot  amerce  hailiffs  of  liberties,  for  not  returning  of  writs,  dec.  but  the  Gourt  can  make  a  rule 
for  them  to  make  a  return,  and  for  difobeying  that,  bring  them  into  contempt  \  bnt  (herifi  and  all 
that  are  officera  of  the  Gourt,  the  Court  can  amerce.  Lately  indeed  we  did  amerce  the  bailiff  of 
Weftminfier  ;  but  that  was  wrong.    11  Mod.  a7».  pl.  16.  Hill.  8  Ann.  B.  R.  Anon. 

It  was  moved  for  a  peremptory  rule  upon  a  flieriff  to  return  a  writ.  The  Court  faid,  that  there 
sppeared  fo  manifeft  an  oppreffion  in  fliertfb,  by  their  not  executing  the  procefs  duly  aa  it  ought 
to  be,  that  they  had  refolved  to  grant  tbefe  peremptory  mice  tniih  cofit  \  accordingly  they  did  fo 
in  the  prcCent  cafe,    a  Bamaid  Rep.  in  B.  R«  88*  Hill.  5  Geo.  a»  1731.  Anon. 

And  by  this  mean  there  Jhall  be  remedy  when  the  Jheriff  returns  that  The  fecond 
hi  came  too  late^  whereby  he  could  not  execute  the  king*s  comnuiUdment,  ^]^^^^ 

Ihcriff  would  return  a  tarde,  which  by  this  purview  is  prevented :  and  fo  it  is  if  the  writ  be  deli* 
^rered  to  f  he  flieriff  of  record,  as  has  oeen  faid.    a  Infl.  452. 

fFrit  was  retnmcd  in  B.  R.  that  the  plaintiff  delivered  to  the  fieriff  by  hlllef  according  to  thejatkte 
of  ffeJiminJUr  g  cap,  39*  OMdheeanfe  the  fieriff  refitfed  to  put  hltfeali  othvtpns  their feals  according 

to 


ft05  Eetttra; 

f#  tbtfiatuH^  tnk  the  Jhtrtff  rttwmei  the  iotU  tarit^  and  the  pUiotilF  prtyed  writ  to  the  juftices 
of  afliic  to  enquire,  &c.  which  was  enquired,  and  found  tor  Che  plaintiff,  to  the  damage  of  ^(nk* 
and  It  waa  returned  in  B.  R.  and  there  the  plaintiff  recovered  hia  damages  taxed,  dec.  ^jutrt ; 
iox  it  u  only  am  imquef  ofofiee ;  atid  it  was  faid  that  the  jufilcts  of  ajff^e  mlgbt  have  given  JMdgment 
in  pat*  upon  if,  quod  noia.  Br.  Retorn  de  Bric£K  pi.  7a.  cites  S9  Aff.  58.  ■  ■  Br.  Office  &  Off. 
pi.  40.  cues  S.  C*  faya  that  judf^mcnt  was  given  for  the  plaintiff  to  have  damagca,  but  not  double 
damages ;  for  it  ia  not  witbm  the  fiaiute. 

-Hereto the  OJientimiS  alfi  pleas  be  delayed^  by  reafon  that  the  Jhertff returns 
third  mif-  that  hi  has  commanded  the  bailiffs  ofjome  liberty^  whiih  *  did  nothing 
chief,  that     fherein^  and  names  liberties  that  never  bad  the  return  of  writs. 

great  deia>'8  '  ' 

are  ufed  bf  the  Eslfe  returns  of  (herifiii  in  making  of  mandates  to  feigned  liberties,  fuppofing  them 
to  bavie  return  of  writs,  where  in  truth  there  be  no  fucb  liberties ;  for  redrcla  whereof  the  remedy 
follows,     a  Init.  45a. 

*  This  nihil  is  to  t>e  underftood  not  only  where  nothing  at  all  u  done,  but  alfo  where  the  bailiff 
of  the  liberty  mikes  an  infujicient  retwm^  for  that  i*  nihil  in  law,  and  therefore  a  090  omittas»  dec* 
Ihall  be  thereupon  granted ;  for,  idem  eft  nihil,  infuflkienter  dicere.    a  Inft.  453. 

• 

•#  Albeit  it  Whereupon  our  lord  the  king  has  ordained^  •*  that  the  treafurer 
be  inrolied  and  barons  of  the  Exchequer^  Jhall  deliver  to  the  juJHces^  in  a  roUy  f 
in  the  Chan-  ^^  ^^^  liberties  in  all  Aires  that  have  return  of  writs. 

ceryt  that  '  •' 

fucb  a  man  ha*  return  ofvrit*,  yet  it  not  that  vitbin  thepmvievj  of  thia  ad,  for  thai  the  record  of 
the  court  of  Exchequer  i*  onlj  frefcribei  by  this  aft ;  ana  therefore  a  cerii^rmri  maj  be  aivtarded  out 
of  the  Chancery  to  the  Exchequer  to  the  treafmrery  thai  he  bring  im  the  nil  ^ the  libevtit*  in  his  hatid 
to  the  judices,  before  whom  the  return  is  made,     a  InR.  451. 

f  This  nriuft  be  underftood  of  a  hixYiSofafranchife  or  fcigmory,  'mfhieh  have  reumt  ifivrit*^ 
and  net  to  a  bailiff  created  itinerant,  (for  example)  in  the  county  of  S.  and  to  have  return  of  all 
wriit,  and  execution  of  the  fame  by  the  kings  letters  patents ;  for  fuch  a  grant  is  void  ;  for  in 
effeft  it  ukcs  away  the  office  of  the  (heriff ;  and  therefore  where  fuch  a  return  was  made  upon  n^ 
mandate  to  fuch  a  new-found  bailiff,  the  Court  waa  in  purpofe  to  have  punifhed  the  (beriff  by 
this  branch  of  this  aft,  tanquam  exhcredatorcm  domini  regis.     2  Inft.  45B. 

f2o6  1       •^'^  if  the  jberiff  anfwer  that  he  has  made  return  to  a  bailiff' of 
Becaufc    another  liberty  than  is  contained  in  the  faid  roll^  ♦  the  Jheriff  Jhall 
he  feigna  a    be  forthwith  %  punijbed  as  a  dijberitar  of  our  lord  the  king  and  his: 

Itbeny  or       >.».i„,- 

franchife        ^^^'^^ 

againil  ibc  king,  to  the  di(heri(bn  of  the  king  and  of  his  crowo,  forafmuch  aa  no  maa  caa  bavflr 

fuch  a  liberty  or  franchife  but  from  the  crown,    a  Inft.  458. 

X  This  punifhment  (hall  be  by  ranfom  and  imprifonmcut.    a  Inft.  45a. 

Here  la  the  '^nd  if  per  adventure  he  return  that  he  has  delivered  the  writures: 
41  h  mif.  bailiff  of fome  liberty  that  indeed  has  return^  the  Jheriff  Jhall  be  com* 
whcl'e  thVre  rinded  that  he  will  not  (pare  for  the  forefaid  liberty^  t>ut  Jhall  execute 
was  indeed  the  king's  precepts^  and*  that  he  do  the  bailiffs  to  wit,  to  whom  he 
■  bailiff  of  a  returned  the  writy  that  they  be  ready  at  a  day  contained  in  the  writ^  to 

tr^y  had**°  ^^fi^^^  ^h  ^^^J  ^^^  ^^^  execute  the  king's  precept.  .  And  if  they  were 
return  of  at  the  doy^  and  acquit  themfelves  that  no  return  was  made  to  themy 
writs,  yet  the  Jheriff  Jhall  be  forthwith  condemned  to  the  lord  of  the  fame  liberty^ 
m^lw  to   ^^^  likewife  to  the  party  grieved  by  the  delay^fov  to  render  damages* 

him  would  do  nothing  :    remedy  is  hereby  provided  that  it  (hall  be  commanded  to*  the  (heriff^, 
quod  non  omittat,  dec.  quin  exequatur  prjcceptum  Domini  regis,  Sec,     9  Inft.  453. 

This  branch  coocerning  the  non  omitta*,  i*  in  ewtfrtnanee  of  toe  *  common  lavt\  and*  therefore 
Bra£lon,  v^ho  wrote  before  this  ftatute,  treating  of  this  matter,  lays,  et  quo  cafu  cum  ballivi  nihil 
iude  fecerint,  propter  dei'e£lum  eorum,  praecipietur  vicecoroiti,  quod  non  omitl^ret  propter  liber. 

tatem  talem,  quin,  dec.     a  Infl.  ^53. ♦  Thefe  libarties  being  ere£led  by  gram  from  ine  crowii^ 

unltfs  ihcy  have  been  allowed  \\\  Eyre  when  fuch  grants  have  been  (hewn,  they  cannot  be  prc- 
(cribed  for ;  ii  is  true  the  wow  omitta*  \%  mentioned  by, Braffon  andFieta,  which  makes  Lord  Coke 
fuppofe  it  was  i.t  common  law ;  but  it  is  to  be  obferved  that  there  were  fyftems  of  law,  which,  like- 
Britionand  Glanvill,  were  publifhed  by  Edward  the  itt.  and  compofcd  of  fuch  cuftomtaahad 
bcco  ufcdi  and  likewife  of  fuch  laws  aa  he  iateadcd  \  but  thdc  of  tbca  that  related  to  baronage: 


genenny  cnaded  by  the  i  ft  ftatatct  mide  by  ihefr  own  eonfeift ;  ffctrefbre  ifter  this  Ritute^ 
if  the  iheiitf  entcrcfi  ioto  the  franchifc  without  i  non  omittas,  he  wat  fubie^  to  an  adion»  but  the^ 
execution  was  |;oo<i,  bccaufe  he  had  an  authority  to  levy  the  moof>y  on  the  goods  wherever  they 
'wac  found  within  the  county ;  (or  erefting  the  franchifc  did  not  exclude  it  from  the  king's  proceft 
ienc  CO  the  Aeri/f  of  that  county ;  but  the  fee-farms  being  payable  to  the  king,  if  they  were  not 
paid  in  by  the  bailifEi  at  the  Exchequer,  procefs  went  out  to  levy  them,  which  would  have  beeir 
improper,  if  fuch  fraochife  had  been  exempt  from  the  county  :  hence  the  notion  came,  that  tie 
Aimg**  pneefi  was  «  «*»  cmitia*  •/  comrft^  becaufe  the  kin^  was  to  levy  his  fee-farm  from  thd 
bailiwick.;  and  in  the  writs  at  the  fuit  of  a  common  perfoo,  it  is  good,  the  (heriff  being  liable  tv 
am  idioQ,  which  ison  the  r«fe<)uod  fieri  noo  debet,  fadum  valet,  the  money  is  well  levied,  though 
the  Iheriff  ia  (iibfe6k  to  make  the  lord  amends  for  entering  his  liberty ;  but  when  there  is  a  non 
omittae  propter  ali^am  libertatem,  there  by  this  ftatute  be  is  to  enter  the  franchife.  G.  Hifl.  of 
C.  iL  sii,  «9.  ^ 

f  This  {ettax  lo  be  Added  by  this  branch  to  the  common  law,    •  Inft.  453. 

And  if  the  baliiffs  C9me  not  in  at  tbi  dajy  or  do  connj  and  do  not  After  the 
ccquit  thomfelvis  in  manner  a^orefaid  in  every  judicial  writ^  fo  long  ^^^^^^ 
jai  the  fiea  kategeth^  the  Jbertff  Jbrnll  ie  cmmnanded  that  he  jlall  not  (whofe  prf^ 
Aare  the  iiherty.  Vu  x  vatc  jurif- 

•'^  ''  ^  diaions 

were  tbcu  retrenched^  as  inconvenient  to  the  Normans)  to  maintain  their  authority  within  their 
aieigfabourhood,  pnrchafed  the  bailiwicks  of  the  hundreds,  fomctimes  for  years,  for  life,  in  fee,  at 
A  ceruin  rate  ia  fee  farm ;  and  for  thia  they  had  the  Court- Lects,  the  alTifes  of  bread  and  beer, 
and  the  aaseroiameuM,  (vie)  the  fines  for  the  breach  of  any  of  the  articles  properly  examinable 
an  the  leec;  and  they  like  wife  had  the  return  of  the  writs  {  fo  that  the  lord  appointed  his  bailiff  to 
execute  the  king's  witt  within  his  franchife,  and  though  the  fheriff,  who  is  the  ordinary  bailiiFof 
ciie  crowa,  could  aoc  eater  the  lame,  which  was  a  great  obftru€lion  to  the  publick  juftice,  to  re< 
wcdy  this,  Weflm.  a.  cap.  89.  enads,  that  if  (uch  bailiffs  give  no  anfwer  to  the  (hcnff,  the  Comt 
Ihould  grant  a  fpecial  warrant  with  a  non  omittas,  which  authorifed  the  fltcriiF  to  enter  the  fran- 
chife, by  which  it  appears  that  the  king's  bailiff  was  to  anfwer  the  fum  due  from  the  franchiir, 
yet  they  were  baili^  to  the  fhcnff,  to  anfwer  the  king's  proceft  feat  from  him  to  them,  G.  Hiif. 
•f  C.  h.  ai,  aa. 

Many  times  adjo  fif  tiffs  make  *  fa^e  returns^  as  touching  thefe  Tblt  is  the 
dsrticles  quod  de  exitHus^  ilfc,  returning  fometsme^  and  lyings  that  5tb  mif> 


ihere  ht  100  iffius^Ametime  that  there  are  fmali  ijjues^  when  Ihey  may  ^'^!^*i 
return  grsat^  andfometimes  do  make  mention  of  no  ijjues  :  wherefore  would  Vc.* 
it  is  wdttined  and  agreed^  that  if  the  plaintiff  demand  oyer  of  the  t«»"n  too 
Jberiffs  return^  it  fiall  he  granted  him.  /W^^  'f^'*t 

cafe,  by  the  common  law  the  plaintiff  could  not  have  an  averment  againft  the  return  of  ihe  fheriff; 
€t\r  the  %  Oieriff  is  but  an  officer  to  the  Court,  and  haa  no  day  in  Court  to  anfwer  to  th^  party ;  biit 
this  it  remedied  in  this  cafe  by  this  branch.     2  Inft.  453. 

♦  Thia  branch  mentioning  (herifh,  exiended  ngt  tp  the  haWfft  0/  Itktrtint  which  is  boldca  by 
the  iUtuie  af  t  £.  3.    a  InlL  4^3.  ' 


have  mads  return  from  the  day  of  the  writ  purchafed  unto  the  day  ftatute  no 
contained  in  the  wrtt,  averment 

was  givea 
.agatoil  the  returh  of  the  (heriC     And  Brook  makea  a  quaere,  if  other  averments  are  taken  by  the 
equity  hereof;  and  fays,  it  (ectOB  they  arc  not.     Br.  Averment  contr*,  Sec,  pi.  17.  ciiea  5  E.  4.  80. 
The  plaimiif  mu(t  in  his  averment  a//ege  what  tl>r  %>a!ue  of  the  ijfuex  be.     2  Inft.  453. 
Averment  of  trope  petit  iffues  lies  %f^A\\\i\  the  Oieriff 's  return  ot  ihem  vpon  a  jtcror^  &c.  as  well 
00  t»pon  the  party,  &c,     Fiizh.  Tit.  Averment,  pi,  45.  cites  Mich.  1 1  E.  a, 

As  the  IherifF  returned  ifTue*  of  one  juror  to  \od,  anrl  anoiber  to  6d.  and  it  was  prayed  that  he 
might  be  amerced;  for  that  he  might  have  icturned  iffuci  aos.  It  was  objcacd,  that  this  ft4iute 
is  to  be  intended  where  the  party  is  delayed  by  the  return,  and  to  make  the  party  come  iiito 
Court,  and  not  aa  lo  making  procc's  agaiiift  ihc  juror*.  Hut  per  Paifey;  though  the  ft^tute  doca 
not  fay  exprcfsly,  that  averment  Qiall  be  agaiuft  the  fhetiff  where  lie  returns  pciit  iffuea  upon  a 
J4iror|  yet  he  Cstd  it  Mtu  made  to  ouft  delays  by  falfc  cciuios,  and  the  ^art^  h  as  much  delayed 

v^Cer^ 


vhen  ht  nttms  pmlt  ijtiiet  mp^  apmr^,  iii  wbert  he  retofnt  petit  iflbet  itfrn  the  defimdoKt ; 
in  B.  R.  it  tft  the  commoo  courfe  to  take  the  averment.  And  Kirton  faid  ic  was  reafonable  that  it 
fiuMild  be  the  fame  in  this  Coort  alfo,  and  commanded  the  clerka  to  enter  the  averment ;  for  if  h 
be  granted  by  laWf  we  will  fureeaCe  when  our  miiftert  come,  &c.  Fiub.  Tit.  Averment,  pL  %6m 
citea  Mich,  t  R.  a.  But  Lord  Coke  faya  it  ia  holdeo,  that  thia  ad  doei  tnt  extend  to  the  re» 

turn  of  iiTuea  upon  jurora  afttr  iffut  joinedm    a  laft.  453. 

In  debt  \  at  the  diftriagas  the  (htriff  retumeJ,  that  be  btLifent  to  the  bailiff  of  the  Jramcbtfe  ofC. 
mho  returned  iffuet  21.  ^hich  ifliief  the  Jheriff  tetunted  eu  of  bit  emm  retmrm\  whereupon  a  writ 
waa  praved  to  make  the  Iheriff  come  to  aofwcr,  and  averred  th«t  he  had  land  ont  of  the  franchifiet 
whereof  he  might  have  returned  iffuet  of  10/.  Herle  aiked»  why  they  did  not  pray  a  %mt  to  take 
the  inqucft  en  paif  before  the  juiticcai  according  to  the  ftatute  ?  To  which  it  waa  anfwered,  that 
tbe  ftatute  rocntiona  where  the  (hcriff  retnrna  the  writ  bimfel^  and  at  of  himfelf,  but  that  thia  Irat 
only  the  return  of  the  bailiff;  but  Herle  (aid  that  it  ia  the  fame  if  the  (heriff  had  returned  nothing  r 
•nd  the  writ  waa  granted,    ruzh.  Tit.  Avermenti  pi.  48.  cites  Mich.  19  £.  a.  and  IbkU 

pi.  49*  to  the  very  (ame  purpofe,  dtea  S.  C. 

^^re  impedit  \  the  plaintiff  recovericd  againft  the  bi(hop,  and  diftrtogaa  epifcDpun  ifibed  to  dif- 
incumber  the  church,  and  the  (hcrltf  returned  in  iffats'  aoj.  and  the  plamiitf  averred,  that  be 
might  have  retoraed  greater  iiTuea,  and  prayed  tvriV  to  tbe  juJUcet  of  ajfife  to  inquiret  and  lad  it ; 
•DO  fo  it  feems  that  the  Iheriff  ought  to  retmrh  mil  tbe  iffuet^  ntihich  arife  upon  tbe  land  of  the  bifitop  in 
thit  county^  between  the  t^e  of  tbe  dijhingat  and  tbe  return*,  for  tbcle  words  (might  bavt  returned 
greater  iffuet  J  jcMimot  be  referred  to  other  certainty,  but  to  this.    Br,  IfTuca  returned,  pi.  4.  citea^ 

ai  E.  3.  30.  Fitzh.  Tit.  Averment,  pi.  47.  citea  S.  C-         S.  P.  2  Inft.  453. Tbe  (heriff 

ought  to  return  in  iffuea  at  much  at  the  partj  may  perceive  from  tbe  day  of  tbe  tejle  of  the  writ  till 
the  return^  and  tbe  %mlue  of  bit  goodt  which  he  bad  by  tbe  fame  timcf  except  eptitaturmm,  apparel 
and  houjhold'^ffi  and  if  be  dot:^  not,  he  (hall  anfwer  of  the  furplufage  by  thu  ftatute*  per  Fitsh. 
juftice,  3c  nullus  negavit ;  and  becaufe  the  iheriff  had  returned  out  4d.  he  prayed  to  amend  hit 
iffueiy  and  was  fuffercd ;  quod  nota.    fir.  KTuca  returned,  pi.  1.  citea  97  H.  8.  3. 

The  (heriA  returned  upon  one  40^.  in  iffuea,  and  the  ^rry  came,  and  tooJk  averment  that  mefne 
between  tbe  t^eand  the  return  be  might  have  returned  toot,  m  iffuea,  the  Court  bid  bon  fue  a  writ* 
to  tbe  jufticcs  of  alfife  to  inquire  of  lU     ao  H.  6.  95.  pi.  10. 

The  trial  of  the  averment  in  this  cafe  (hall  be  by  a  jury ;  for  the  (heriff  it  futd  by  original  writ 
for  the  falfe  return,  aud  bat  a  day  in  court  to  plead  on.     Jenk.  143.  pi.  98. 

Though  the  plaintiff  may  have  the  averment'  of  two  petit  iffuea  returned  by  the  (heriff,  yet  the  de»> 
fendantjball not  by  thia  Uatute.     Fitah.  Tit.  Averment,  pi.  16.  cites  Pafch.  34  H.  6. 

A  man  (hall  not  have  averment  by  this  (Utute  againft  the  bailiff  of  tbe  Jheriff  that  he  might  have 
returned  greater  iffuet^  but  only  againft  the  (heriff  himlelf,  &c.  Fiizb.  Tit.  Averment,  pi.  43.  citea 
Iter  North  3  £.  3. 

*  See  the  book  of  eotfics  for  the  judicial  wiit  to  the  jufticca  of  affife,    a  Inft.  453. 

As  if  the  JnJl  when  tbe  inqueft  is  returneJ^  if  he  have  not  hefire  anfioerei 

tmtbtt  f?^  ^^^  whoUy  he  Jhall  he  charged  with  overplus  by  eftreats  of  the 

aof .  iffuea,  jufttces  delivered  at  the  exchequer^  and  nevertbelefs  fiall  be  griivoujly 

and  it  be  anuTced  for  the  conceahmnt. 

fuund  be-  •' 

fore  the  jufticea  of  affife,  that  the  iffuet  amounted  to  ^ot,  the  fbertff  Jhall  be  charged  with  40t.  by 

tbia  branch,  and  fo  aher  that  rate  and  proportion,    a  Inft.  453. 

[  208  T  And  let  the  Jheriff  knkfu>  that  rentt^  corn  in  the  grange^  and  aH^ 
By^bia  moveahleSy  (except  borfe»hamefs^  and  boujhold  Jitiff)  be  contained  . 
branch  ia     within  the  name  of  ijlues. 

explamcd  ^   •*' 

what  (h«ll  be  accoonted  iffuet  for  tbe  better  diredion  of  (heriffi  in  this  cafe,  that  b  to  (ay,  not  only 
the  rem  and  revenue  of  tbe  land  but  the  cora  in  the  grange,  and  all  other  moveablea,  as  bay  in  the' 
barn,  and  other  moveable  or  perianal  gooda  whatfoever,  except  thofe  things  belonging  to  hia 
riding,  hia  apparel,  and  utenfils  of  houfei  and  certainly  this  is  a  good  and  neccffary  law,  if  it  were 
|UU  in  ejteciiiioa  according  to  the  purview  of  thia  •&•    a  Inft.  454,  455. 

And  the  king  has  commanded  that  flnriffs  fhall  he  pnnifind  by  tbe 
jujlices  once  or  twice  (if  need  be)forfuchfa^e  returns.  And  ijthef 
offend  tbe  ^4  ^^^f^j  nonefiall  have  to  do  therewith  but  the  Jting» 

2.  12  £.  2.  cap*  5«  Becaufe  it  is  many  times  complaimiin  tbi 
iing*s  court  upon  returns^  that  bailiffs  of  franchifes  ( having JuU 
power  to  fit  urn  the  king's  writs)  bavf  dihvorod  tofiirtjp  tbatpaufi 

ban 


teen  after  tbemgedj  oful  etierwi/e  reimmed  inie  the  kin^s  ceurt^  te 
the  great  damage  if  feme  of  the  parties^  and  the  delay  of  rights 

£  is  agreed^  then  of  returns  which  hereafter  JhaU  be  delivered  to 
the  fi>eriffs  by  haili^  iffr^^  franehifes^  an  indenture  flksll  be  made 
between  the  bailiit  of  tne  franchife  by  his  proper  name,  and  the 
iheriff  hy  M^  proper  name. 

And  if  any  flieriiF  change  the  return  fo  delivered  to  him  by  in^ 
denture^  and  be  thereof  convi^  at  thefuit  of  the  lord  of  the  franchiffy 
of  whom  be  reeelved  Ae  return^  if  the  bra  have  haaany  damage^  or 
rf  his  franehife  be  imbleMJhed^  and  at  the  fuit  ef  the  party  that  has 
pfftairud  bfs  through  that  occaBen^  he  fhall  be  puniflied  by  the  king 
for  his  feue  returo»  and  fiatt  yield  unto  the  lord  and  to  the  party 
double  damages. 

A^o  it  is  agreedj  that  from  henceforth  Jheriffs  and  other  bailiffs.  This  ftatute 
that  receive  the  king^s  writs  returnable  in  his  courty  Jhall  put  their  wiils  ex. 
awn  names  with  the  returns^  fo  that  the  Court  may  know  of  whom  {J^'^j^ff* 
they  tookfiicB  returns^  if  need  be.  And  if  any  Jheriffor  other  bailiff  ni*U  pat  hi* 
leave  mit  this  name  in  his  returns^  be  flHsllbi  grevioujly  amerced  to  the  n»™c  to  the 
king's  life.  f «"'."•  5  ^« 

it  WIS  ochcrwife  before.    Br.  Rctoro  dc  Brief,  pi.  81.  ciiet  41  ACL  19. Exception  was  takea 

that  m  nmme  ««u  pmi  to  the  ttttlcrttl  rttwrmtd  oaa  fft6e  trtafiity  into  the  Cbameery^  h.  non  allocetur  t 
for  no  min\fvr  Jballpui  hit  name  iy  the  tommott  /atu,  but  fy  tbofiatutt  the  Jhtrfff  JhtUi  put  his  mnnt 
to  bis  rcturoy  and  does  not  fpeak  of  any  other  officer ;  aou.  iir.  Return  de  btiefs,  pt.  48.  cites  $. 
U.  6. 17. 

If  •  mittimMi  he  retmrmdwith  Jtme  im  B.  R.iy  the  treafnrer  and  taron  of  the  Sxcheqmer  \  tlus  lA 
wcU,  though  ibey  donot  fut  their  namu  to  it ;  contrary  of  the  (heriff  by  the  ftatute.  Br.  Retom  d« 
Bricfh  pi.  1  ag.  cites  it  H.  6.  44. 

la  debt  upon  the  exigent^  a  writ  of  pfoeUmntion  iflurd  according  to  tbe  ftatote,  and  it  mmu  re* 
emrmed  ferved^  hnt  the  Jheriff  had  mot  put  his  name  to  the  return  \  and  for  this  caufe  ibe  ootiawry 
waa  challenged.  Dyer,  Brown,  and  Wefton  thought  this  was  no  caufe  to  rcverfe  the  6utlawry,  it 
appearing  by  the  return  that  he  was  lawfully  demanded ;  for  tbe  words  are  adcofnitatam  meum 
tentum,  A  proclamari  feci :  fo  as  it  appears  that  it  was  made  by  the  (beriff,  and  this  ftatute  otily 
impofet  a  penaity  upon  the  Jheriffs  if  he  puu  not  bis  name  to  the  return  of  the  writ,  but  thai  the  wane 
thereof  IS  not  error ;  but  if  upon  the  back  of  the  writ  nothing  be  wiit  nor  returned,  this  will  \e 
error.  Wellh  and  Harpur  e  contra,  and  that  *86  H.  8.  3.  an  exigent  was  returned  fcrvcd,  and  the 
name  of  the  flieriff  omitted  in  the  return ;  and  this  held  error*  And  the  clerks  faid  that  there  were* 
many  precedents  where  the  returns  for  this  caufe  were  a^udged  infufficieot.  Whereupon  D)er 
laid,  we  will  beadvifed  of  it.    Mo.  6$,  pi.  176.  Trin.  6  £lie.  Anon. 

*  Tfaeloall's  Dig.  385.  pi.  13.  cites  S.  C.  and  P. 

The  jiame  of  the  Ibcriff  waa  not  to  the  dijiringas,  nor  to  tbe  tales  awarded  upon  it,  and  it  waa 
Cried  by  nifi  priut.  It  waa  inlifted  that  the  (beriif  not  putting  his  name  does  not  make  the  return 
ill,  and  that  it  ia  helped  by  32  H.  8.  which  helps  infufBcient  returns,  and  no  writ  returned ;  bu^ 
Curia  contra,  for  of  necefliiy  the  name  of  the  (heriff  is  to  be  to  the  return,  otherwile  it  appears  not 
by  what  warrant  it  came  in;  and  otherwile  any  man  without  the  (heritf  might  return  writs,  which 
'woold  be  a  great  inconvenience,  and  the  ftatute  does  aid  only  infufikient  returns,  or  when  the  writ 
cannot  be  found ;  fo  it  may  be  intended  it  is  imbezzled :  but  here  it  appears,  and  that  it  was  nerer 
ictnmcd,  wherefore  it  cannot  be  good.  And  it  was  faid  it  was.ib  ruled  in  C.  B.  95  Eliz.  Wal<« 
a.ta*a  cafe»  and  alio  in  this  Court,  between  Mark  and  Lancastir;  and  for  this  caufe  ths 
jndgBMtti  waa  ftaid.    Cro.  Eliz.  310.  pi.  20.  Mich.  35  &  36  Elia.  in  B.  R.    Stainer  v.  James. 

Difrinpu  dire^ed  to  the  coroners  loas  retunted  by  them  with  their  names  fubfcribed,  hut  leaving 

f,  (viz.)  coronatorea,  &c«  and  this  was  adjudged  erroneous ;   but  if  they  had 


mtiheieamgtifoXr.,^      ,    ^ 

not  pat  tbeir  i^roper  narilea,  the  return  had  been  good,  becaufe  coroners  and  the  Chamberlain  o£ 
Chefter  etre  not  within  this  Jlatnte^*  which  rehires  (heriffs  to  put  their  names  tore-^^r  .^v  1 
tnma.  The  coipmon  law  required  the  name  of  office  to  be  fubfcribed,  whether  it  L  /  J 
^iras  i^ff,  colooef I  dianberlainy  Ise.  fo  at  tbia  di^  the  IberiS  is  bound  to  put  hia  (iraamc  and 
6f  office^  but  other  perfont  only  their  names  of  office*    Mo.  548.  pi.  754.  Hill.  40  Elis* 


QcrogaT.  Spencer.— —Cro.'B.  703.  pi.  83.  Mich.  41  &  4a  Bliz.  B.  R.  S.  C.  and  P.  and  that  tba 
vim.  &C.  trit  retnmed  by  them  and  tnetr  namea,  viz.  A.  and  B%  were  writ,  and  alfo  tbe  word  corov 
motet  added*  which  was  omitted  apoB  tbe  habcu  corpora*  on  which  waa  indorfed  A.  and  B. 
noly.  It  waa  moved  not  to  be  error»  becaofe  before  this  ftatute  the  ftierilF  need  not  have  put 
iuk  Mpcrttoie  nor  wnne  of  office  to  hia  retursk  wA  tbia  ftatote  extends  only  to  tbe  flieiiffs  and 
Uiiaiiofftoichiibj  lothtcoroacrttoUittday  veotttof  (befttttttt;  and  at  tb«cQmmoo  law 


fto9  l&mtrlk 


it  it  well  enottgh,  for  it  wat  ndi  ofaal  to  put  the  (heriiF't  tame  to  retains ;  and  id  proof  t1iirer>f 
divcrfe  preccdcnu  were  thewn  Uy  Agar  Deputy  ChamberlaiD  of  the  Exchequer,  many  of  which 
were  wriu  of  aflife,  ihe  one  was  in  ^th  £d.  a.  Afllfe  againft  ibe  abbot  of  Abington  and  one 
J.  S.  his  comxhoignei  and  in  none  o(  the  writs  the  (herifF's  proper  name  or  office  was  returned. 
And  upoa  thefe  precedenta  (hewn  the  Court  conceived  it  lo  be  well  coough*.  and  no  error ;  fof 
when  a  writ  is  returned,  it  is  intended  to  be  by  the  very  officer  of  the  Gourt^  who  ought  ro  do  it# 
which  is  the  reafon,  that  at  the  common  law  the  (heriff'a  name  tfeeded  not  to  be  piit  to  any  re- 
turn ;  and  this  leafon  holds  here.  But  they  all  held,  that  if  their  lianfes  ought  to  have  been  here^ 
then  it  is  not  aided  by  the  ftatntrs  3a  H.  8.  nor  18  Eliz^  And  tbcy  heldi  that  the  ftatute  of  as 
-  £d   a.  did  not  extend  to  coroners;  but  they  would  ^dvife. 

Venire  facias  w»s  returned  thus,  [y\i,\Peir  Tbomam  Ravenfcrofi  VlceeomUewty  iftui  Breve  cmnt 
fanelio  dimexo  mibt  deliheratum  futt  per  Themam  Hanmer  Mllltem  nuper  vitecomitem^  m  exiim  atf 
•ficio  fm  CSf  fc  indorfatur  *Tbo.  Hoftmer  trnptr  vicecemet.  Ii  was  objected,  that  it  appears  that  it 
was  reiurmd  by  one  who  had  no  tu'horiiy;  for  the  faying  f  nuper  Xfie.J  excludes  htm  from  being 
IherifF,  when  he  made  the  return.  But  3  jufticn  hela  that  the  return  was  good  eircfugh  ;  for  he 
needs  not  allege  his  name  of  office }  and  by  the  ftatuto  the  adding  his  name  is  fufieient^  and  that 
need  he  only  bis  cbriftian  and  fimame^  and  the  addition  of  nuper  vicecomes  (hail  be  intended  that 
he  returned  it  when  he  was  fhe riff,  and  made  that  addition  when  he  delivered  it  to  the  new  (he- 
fiff;  and  fd  (hall  not  make  the  return  void.  But  Whitlock  J.  feemed  to  doubt;  f6r  which  reafoil 
the  Court  would  further  advife.    Cro.  C  189.  pi.  g.  Pafch*  6  Car.  B.  R.    Bethyl  v.  Parry.— 

Cro.  C.  570.  pi*  7'  Hill.  15  Gar.  B<  R.     Baihell's  cafe.  S<  P. s  Roll.  Rep«  aig^  Mich,  a 9 

Jac.  B.  R.  S.  C.  [notwithiUoding  the  difference  of  the  years,  &cj  but  1  do  not  obferve  that  the 
court  gave  any  opinion  as  to  the  nuper  vicecomitem.  rtlm.  1^1.  Mich.  18  Jac.  B.  R. 

S.  C.  And  Dodderidge  J.  faid  the  (iabfcribing  his  chtifttaa  and  (Mniame«  without  faying  vice-* 
comet,  is  error ;  and  Montague  held,  that  tt  ought  to  appear  by  the  return  that  be  wat  (hcriff  at 
the  time ;  and  thereupon  they  ^d  Haughton  agreed  the  return  void,  and  not  aided  by  ibe  flatute ; 
but  Monague  doubted  if  the  rtturn  be  erroneOtt»  upon  the  ftatute  of  Vork,  becaufe  the  common 
law  was,  that  a  return  without  a  name  waa  good ;  and  i\ic  fiatnte rf  Yorit  fayt^  that  ibe  fierifffiaii^ 
f^Cm  and  if  be  dotb  nor,  then  it  inflids  a  penalty  npon  him  ;  and  fo  it  feems  that  the  return  is  not 
Void,  but  opiy  that  the  (heriff  (hall  be  punilhed.  But  all  the  other  jufticcs  faid,  that  the  common 
lata  ii  cbanged  iy  tbeftfi  wordt^  vie.  Tbe  Jktriff  Jball,  f^c,  and  the  penalty  is  in  terrorem  of  the 
fhcriff,  and  that  the  ftaiute  was  always  expounded  fo,  and  that  the  pradtce  lial  been  accordingly. 
——Roll.  Rep.  If  o.  S.  P.  in  S.  C.  And  Chamberlain  J.  faid  that  the  judgea  of  C.  B.  would 
caufe  the  (heriff 's  name,  before  the  judgment  given,  to  be  mbfcribed  to  the  returoi  though  it  waa 
omitted  before  at  the  time  of  the  return.  But  the  Reporter  fays,  that  5  Rep.  41.  Rowland's 
caic  [5*S*io(^  (his  opinion  of  Chamberlain.'  Palm.  191,  S.  C.  but  not  S.  P. 

A^iudemrnt  ^VCP  in  the  cinque  ports,  was  removed  by  a  certiorari  into  B.  R.  and  thereuj^n 
liTued  a  icire  facias  Coi'  ^hc  defendant  to  (hew  caufe  why  the  plaintiff  (hould  not  have  execution 
upon  the  judgment ;  dcfcni?4nl  appears  and  demurs,  and  takes,exceotion  that  the  flieriff  in  hia 
return  is  not  named  knight  and  baronet,  neither  docs  he  name  himfelt  by  his  name  of  baptifm  and 
fimame :  but  the  Court  overruled  ihcfe  exceptions,  «nd  gave'judgmcnt  for  the  plaintiff.   Style  9* 

P*fch.  t3  Car.     Rook  v.  Knight.  .-.-..  , 

In  Ml  appeal  of  murder  it  was  objefted  that  the  return  of  this  waa  mfufficient,  as  entered  on  ire- 
cord,  for  the  detank  of  the  (heriff *s  name  fubfcribed ;  for  the  words  refpons,  B.  F^  and  E.  P.  Vtc, 
Ac.  on  the  back  of  the  writ,  are  not  fuificient ;  but  their  names  ought  to  be  fubfcribed  within  the 
xeium  iifelf,  (viz.)  at  the  bottom  of  the  fcbedule,  which  is  llriAly  required  by  the  ftatute  of  York  , 
by  which  it  ia  ena'ded,  ih«t  the  Iheriffi  (hall  fet  their  names  to  their  return,  in  pain  to  be  grievoufly 
amerced  to  the  kind's  ufe.  But  Holt  Ch.  J.  held  the  return  of  tbe  febedule  good,  without  the 
names  of  the  (heriff 's  fubfcribed ;  for  their  names  on  the  hack  of  tbe  writ  is  fufficient.  Carth.  5^. 
Tnn.  1  W.  &  M.  B.  R.     OibeH  v.  Ward.  ^  ,  v        e 

A  return  of  a  mandamus  will  bind  a  eorforatlan,  though  notfealed  with  tbeir  common  feai,  becatife 
this  aA  ia  upon  record,  and  they  are  efti^ped  to  fay  it  was  not  their  return,  becsufc  it  is  faid, 
tcfponfo  roajoiis,  &c  upon  record ;  per  Cur,  And  they  held  further,  that  the  mayor  ia  not  ob- 
liged tofuhfcrihe  bis  name\  for  at  common  law  no  officers  were  obli^d  to  fign  thtir  rctums* 
It  is  true,  the  ftatute  of  York  obliges  (heriffs  to  fign  their  returns,  but  h  does  not  extend  to  any 
other  officers,    t  Ld  Raym.  Rep.  848.  Mich,  x  Ann.    The  Queen  v.  Chalice  the  Mayor  of 

Thetford. 1  Salk.  19a.  pi.  4.  S.  C.  accordingly,  and  that  the  ftatute  of  York  cxteada  not  t« 

a  coroner,  mayor,  or  other  officer.  S.  P.  Ld.  Raym«  Rrp,  823.  P*fch.  9  W-  3*    Xhm 

King  v.  the  Mayor,  ^EC.  of  Exeur, 

•  In  rctrq        ^.    2  Ed.  3.  CQp.  <.   WhtTi  it  was  9rdainei  hy  tU  fiatuU  tf 

tr  A^eV  ^^M  ^'  ^^^  ^*<y  ^^^'^  ^^  ^''^'^  '*^'''  ^'''  ^^  '*'  Jberifffimli 
thc'county  deltver  tbtm  in  thi  full  counij^  pr  in  tbi  •  rear  C9untjx  W  (oat  tbt 
court,  as  to  Jheriff  of'  under-flferiffjhall  tbirmpan  make  a  bill  \ 

ciidedi  and  is  then  held  for  the  coUcdioo  of  tbe  kiog's  moQcyi  vis*  hU  pcca-wax*    a  Ia&*  ii^* 


It  is  accorded  and  eJtahUJhed  that  at  what  thm  W  place  tn  tbi 
county  a  man  does  deliver  any  writ  to  the  Jheriff  or  to  the  under* 
iberiff^  that  they  Jball  receive  the  fame  writs^  and  make  a  hill  after 
the  form  contained  in  the  fame  flatute^  without  taking  any  thing 
tbertfore.     ' 

And  if  they  refufe  to  make  a  billy  others  that  be  p'efent  Jhall  fet  /# 
their  feah. 

And  if  the  Jheriff  or  under-Jheriff  do  not  return  the  faid  writs^  they 
fball  he  punifiud  after  the  firm  contained  in  the  jame  flatute. 

And  alfo  thejujlicei  of  ajjifes  Jhall  have  power  to  enquire  thereof  at 
every  man^s  complaint^  and  to  award  damages  as  having  refpeh  to 
the  delay y  and  to  the  bfs  and  peril  that  might  happen* 

(Q^)    Falfe  Return.     Remedy.    And  pumjhed^  how. 

I.  ^'T^HE  vouchee  in  pracipe  quod  reddat  (hall  not  wage  his  lavr 
X  that  be  was  notfummoned  upon  their  fummons  \  for  he  need 
not  (ave  his  default  at  the  grand  cape  ad  valentiam,  but  if  he  be  re* 
turned  fummoned^  where  he  was  not  fummomd^  and  afier  grand  cape 
ad  valentiam  ijjiiesy  he  ihall  have  difceit  of  the  return,  &c.  Br. 
Ley  Gager,  pi.  27.  cites  50  E.  3,  16. 

2.  In  capias  the  (herifF  returned  mandavi  ballivo  et  quod  ipfe  fir.Sur* 
cepit  corpus^  fed  illud  hie  habere  non  poteft  quia  languidus  eft,  &c.  "?»fc»  p|;J£* 
and  the  feme  of  the  defendant  came  andfaid  that  he  is  not  languidus^  Br.  impri- 
but  is  detained  by  the  bailiff  for  extortion^  and  prayed  remedy,  by  fonmcnt,pi. 
which  the  writ  ijfued  to  the  bailiff  to  return  the  body  and  to  appear ;  5*^J_!J^^*p 
and  fo  he  dfd,  and  upon  examination  it  appeared  that  the  party  was  bV.  impri-' 
n9t  languidus,  by  which  the  bailiff  was  committed  to  the  Fleet  to  fonmeat.pi. 
make  finoy  and  the  writ  againft  the  bailiff  was  upon  pain  of  40/.  to  J^^g^'^** 
appear  and  to  bring  in  the  body^  &c.    Br,  Retorn  de  Briefe,  pi.  123, 

cites  II  H.  6.  42. 

3.  If  the  (heriiF  returns  nihil  to  any  writ  in  quare  impedit^  writ 
of  mefnfy  and  writ  of  wafie^  yet  the  plaintiff  (hall  recover,  Br. 
Difceit,  pi.  4.  cites  27  H.  6.  5. 

4.  If  the  fheriff  returns  that  the  fummondrs  and  veiors  are  dead, 
Ae  plaintiff  (hall  not  have  averment.  Quaere  hoc.  But  fee  £.  4.. 
fol.  that  he  may  have  a6lion  upon  the  cafe  againft  him  for  his  falfe 
return.     Br.  Difceit,  pK  5,  cites  33  H.  6,  9, 

5.  A  man  (hall  not  have  averment  contra  to  the  return  of  the  . 
Iheriff  that,  &c.  but  may  have  a£Hon  upon  the  cafe  againft  the 
iheriff,  emd  in  this  a^ion  he  may  have  the  averment^  but  not  in  the 

fame  eiSfion  in  which  the  return  is  made.     Br,  Adion  fur  le  cafe^ 
^,  91*  cites  3  E.  4.  20.     Per  Danby  and  Pigot; 

6.  A.  recovers  againft  B«  in  a  pracipe  quod  reddat  by  defatdt: 
iIk  u^itrf deceit  in  this  cafe  is  judicial,  and  iffues  out  of  the  Com^ 
non  Pleas,  and  die  procefs  is  attachment  and  di/lrefs  infinite^  and  is 
nentiotted  in  the  writ^  and  in  this  cafe  A.  and  the  Joeriff  and  tb$ 

Jkmnmntrt  and  veiors  are  made  parties  by  this  writ,  that  is,  he  vriio 

vm  flieriff  and  made  the  return  of  fummons,  which,  by  the  writ  of 

4eceii^  28  alleged  to  be  &Ue«   If  the  prefent  (hcriff  did  this  deceit^ 

VquXJJC  B.  At 


"o  Vittmii 

die  writ  of  deceit  aforefaid  fiiall  be  directed  to  the  coroners* 
Jenk.  122.  pL  46.  cites  5  Ed.  4*  93. 

7.  If  in  affift  of  frejh  fora^  which  faffed  againft  the  difendanty 
the  recerd  makes  mention  that  he  bad  b^en  attached  and  funamned 
and  he  was  not  attached  and  fummoned^  be  ihall  not  affign  this  for 
error,  for.  it  19  contra  to  the  record  \  and  then  it  feems  that  he  is 
put  to  his  aAion  againft  the  (herifF,  who  returned  it.    Per  Brook. 
£^r.  Error,  pi.  116. 
[  211  ]       8.  R.  C.  a  cwnmijjioner  in  a  commijfion  of  rebellion  returned  a 
refcue  againft  G.  B.  who  being  examined,  and  his  examination  re- 
ferred to  the  mafters  of  the  court,  was  found  to  have  confeflTed  tlie 
refcue,  whereupon  he  was  committed  to  the  Fleet,  and  yet  after- 
wards brought  his  aSion  upon  the  cafe  at  the  common  law  againft 
the  (aid  R.  C.  for  his  fidfe  return ;  ordered  that  a  fubpcena  be 
awarded  againft  the  (aid  G.  B.  to  (hew  caufe  why  an  injunStion 
fliould  not  be  awarded  againft  him  for  his  ftay  of  adion  upon  die 
cafe;  but  afterwards,  viz.  21  £liz.  the  defendant  was  allowed  to 
go  forward  in  his  a£tion  upon  the  cafe  at  the  common  law,  becaufc 
either  of  the  parties  there  may  plead  this  matter^    Gary's  Rep.  1 52. 
cites  21  Eliz.   Joan  Bonvill,  widow  v.  Bonvill  and  Billinghay. 
*i^*'  *^s'    '    9*  ^"  ^^^»  againft  an  executor^  who  pleaded  that  he  refufed, 
S.iutott-'  upon  which  they  were  at  ifTuc,  the  bijhop  certified  quod  non  recu^ 
4cm  vabit.  favitj  whereas  in  truth  he  had  refufed  before  the  commiflary.    The 
Court  was  of  opinion,  that  the  only  remedy  for  the  defendant  was 
by  zStxotk  on  the  eafe  againft  the  bi(hop  for  this  falfe  return.     Le. 
205.  pi.  285.    Tnn.  31  Eltz«  C.  B.    Anon. 
Le.  144- pl*       10.  In  tr^ver^  the  defendant  pleaded  a  recovery  againft  f.  P. 
•ccordinffl    ^^^  ^^  %  fieri  facias  was  awarded  to  the  (herifF,  and  after  the  writ 
ly.  per  tot.  awarded  and  delivered  to  theft)eriff^  J*  P.  died  pojfejfed  ofthegcsdsy 
^»r»  and  made  the  plaintiff  his  executory  and  afterwards  the  defendant  by 

force  of  thi  Jheriff* s  warrant  took  thefe  goods  in  execution  as  baily  to 
theft^riffy  and  delivered  them  to  him.  The  plaintiff  replies^  that 
the  fhertff  returned  upon  the  writ  tarde\  and  upon  this  it  was  de- 
murred in  law,  one  queftion  was,  if  the  falfe  return  of  the  (herifF 
(hall  make  the  baily  puni(hable,  for  what  he  did  lawfully ;  for  he 
was  a  baily  errant^  and  a  meer  fervant  to  the  ^mK^jmd  not  a  baily 
9f  a  franchife.  And  it  was  held  clearly  that  it  fltould  nbf }  >(or  by 
the  execution  by  die  baily  the  party  was  difcha/ged  of  the  e?^cu- 
tion,  and  therefore  it  is  not  reafon  he  (hall  take  advantage  againft 
the  baily.  And  it  was  adjudged  for  the  defendant.  Cro.  £•  i8l« 
pi.  i6.    Pafch.  32  Eliz.  B.  R.    Parkes  v.  MofTe. 

1 1.  Cafe ;  fot  that  upon  a  capias  direded  to  him  agunft  J^  S. 
bo  made  a  warrant  to  a  bailiff  of  a  franchife  to  arreft  die  (aid 
J.  S.  tUhich  was  dam  accordingly,  and  yet  the  (herifF  retufmd  nom 
eft  iirtijtntus.  Refolved  per  tot.  Cur.  that  the  afiion  well  lay ;  and 
Andqffoo  Aid,  that  if  the  (heriff  had  returned  that  he  had  &iflt  to 
the  muliff  of  the  libertv,  nrfio  had  given  this  anfwer,  tha^'ne  haii 
arreted  the  body,  it  bad  been  ^ck>d,.and  the  (herUF  had:"  (ieeo  dtf* 
chained,  and  die  proce(s  (hould  have  iflued  againft^e  bailifF  a£ 
the  nberty  to  bring  in  the  body.  Cro.  £1.  729^  {d.  67.  Midi* 
4t  k  42  Eliz.  C.  B.   Hawkins  v.  Mildmay* 

12.  Aa 


t5*  An  ojfar  of  ibt  Court  of  admiralty  tvos  iommUtii  hy  tht 
Court  o/d.  B.  to  the  prifon  of  the  Fleet,  becaufe  be  had  madi  a 
return  of  a  writ  contrary  to  what  hi  had  f aid  in  the  fame  court  thi 
day  before  c  and  II  H.  6.  [which  fee  pi.  2.]  was'  vouched  bjr 
Warburton  J.  that  if  the  Jherijf  returns  that  one  is  languidus  in 
prijinaj  whereas  in  truth  be  is  not  languidus,  the  (herifF  fiall  be 
fued  for  his  falfe  return }  which  was  aereed  by  the  whole  Coutt  t 

3uod  nota.  Godb.  219.  pi.  317.  Mich.  11  Jac.  in  C.  B. 
mitfa*s  cafe. 
13.  After  judgment  in  a6lion  of  the  cafe  by  default,  the  fherifF 
was  commanded  by  the  writ  of  inquiry^  diligently  to  inquire  by  the 
oath  of  17.  good  and  lawful  men  de  balliva  fua  quae  damna,  &c. 
who  returned^  that  mandavi  J,  G.  ballivo  libertatis  R.  H.  miP 
hundred!  de  B.  cui  executio  praed'  brevis  totaliter  reflat  facienda^ 
^  quod  alibi  infra  com^  pretd*  per  fe  fori  non  potuitj  qui  quidem 
ballivusfic  mi  hi  refpondit^  i^c.  It  was  agreed  by  all  the  juftices 
in  the  Exchequer  Chamber,  that  the  return  was  infufficient,  it 
being  apparently  untrue,  and  againft  law ;  becaufe  the  writ  was 
direoed  to  the  meriff  himfelf  to  execute  in  any  part  of  the  (hire^ 
and  there  is  no  venue  laid  in  this  enqueft  of  office^  as  there  is  in 
other  writs,  which  intitles  bailiiFs  of  rranchifes ;  but  yet  the  Court  ["2121 
would  not  reverfe  the  judgment,  there  being  divers  of  the  like 
both  in  B.  R.  and  C.  B.  Hob.  83.  ph  109.  Trin.  12  Jac. 
Virely  v.  Gunftone. 

14.  In  an  a£tion  upon  the  cafe  for  a  falfe  return  made  io  a  man-^ 
damuSy  the  return  was  fet  out  to  be  made^  modo  ^  forma  fequenti^ 
&c.  And  after  verdi<%  for  the  plaintiff,  it  was  moved  in  arreft  of 
judgment,  that  this  was  not  certainly  enoygh  Jhevan  to  be  the  very 
return  that  the  defendant  had  made,  and  therefore  that  the  decla* 
ration  was  ill,  fed  non  allocatur  \  for  per  Cur.  it  Is  well  enough. 
And  judgment  for  the  plaintiff.  Ld.  Raym.  Rep*.  496.  Trin. 
1 1  W.  3.    Pullen  v.  Palmer. 


(R)  Not  bringing  ia  the  Body^  &c.  according  to  the  Re* 
tufn.    Inforced hovf  \  and  the  Pun j/hment  thereof. 

!•  'T^HE  (herifF  returned  upon  capias^  quod  cepit  corpus^  and  at 

jL     the  day  bad  not  the  prifoner^  but  one  anfwered  for  him  by 

writ  of  the  Chancery^  and  therefore  the  iherilF  was  amerced  to  401. 

and  cammandedtehave  the  body  at  another  day^  and  he  failed,  and  was 

mmercedin  lOQ  Jhillings^  charging  him  to  have  the  body  before  them 

the  niaxt  day,  upon  pain  «/  100/.  and  writ  ifTued  to  the  fherifF  of 

•  Suilex  I  becaufe  he  was  4ippofed  in  Guildford  gaol^  and  the  fherifF 

returned^  that  in  bringing  his  body  to  Green  J.  he  was  refcued  in 

LoadoOy  and  imprlfoned  there,  by  which  writ  iilued  to  the  Iheriff 

«f  Londoa  to  take  his  body,  and  fo  he  did.    Br.  Retom  de  Briefi, 

|pL7i.cites28Air.  47. 

a*  la  rapU^in^  the  ucriff  returned  the  capias,  quod  mandavlt  when  tbt 
MEm  fmm^r^fHt^t  qu9d  baberet  corpus  ejus  hie  ad  bunc  diem^  iJSSSao 

^  a  and         ^^ 


»t»  IReturii* 

fpUt/fooi  snd  die  body  did  tut  efme,  by  which  neii  amtttat  was  awarded  and 
ma»<Uvit  ntt  diftringat  ballivum  ad  habendum  corpus,  by  return  of  the 
wiS  «  *'*  ^«"^-    ^^'  Rctorn  de  Briefs,  pi.  44.  cites  38  E.  3. 

fwercd,  thit  rtpit  corpus,  &c.  and  the  prifoner  did  not  come,  the  fheriff  wai  amerced,  and  dif- 
tringas  ballivum  to  have  the  body  at  another  day  wai  aw»rded.     Br.  Procefa,  pi.  25>  cites  47  E* 

3.  28.— —Br.  Retorn  de  Briefs,  pi.  24.  cites  47  E.  3.  25.  S,  C. S.  P.  And  the 

jheriff  returned  nihil,  and  the  opinion  was,  that  procejs  Jlall  ijfut  to  the  plu*-iet ;  quaere  of  the  exi- 
gent, and  othetwife  it  is  of  another  bailiff  than  bailiff  of  the  king,  Br.  Retorn  de  Briefs,  pi.  96. 
cites  5  £.  4.  4.  ■      Ibid.  pi.  ga.  cites  5  E.  4.  6.  8.  C   fays,  that  if  he  he  returned   nihil, 

«apias  infinite  {hall  ilTue,  but  no  exigent.  ■  Br.  Exigent,  pi.  46.  cites  S.  C.     For  exigent 

did  not  lie  io  thvi  cafe  at  the  common  law,  and  the  ilatute  does  not  give  U. ^— ^Jcnk.  123. 

pi.  48.  citet  5  £.  4  5«  S.  C. 

Where  the  bailiff  returns  quod  cetit  corpus,  and  has  him  not  at  tie  day,  non  omittas  Jhall  iffue^ 
and  h<  Jhall  lofe  the  francbife  for  toe  time  [viz.  during  the  plea.]  Br.  Retorn  de  Biicls,  pi.  89. 
cites  9  H.  7.  27. 

So  in  tref-         j.  Jn  capiat  for  fihfiy^  the  Jheriff'  returned  cept  corpus^  and  bad 

S^i^iaslhe  ^^*  '*'  ^^^y  ^^  '*'  ^^^»  ^y  which  he  was  amerced  to  lOOs.  for  the 
Jheriff re»  cfcape ;  quod  nota ;  and  the  party  was  indi£(ed  of  the  felony. 
turned,        fif.  Retom  de  Briefs,  pL  79.  cites  40  Aff.  43. 

quod  rf^i 

corpus,  and  had  not  the  hody  at  the  day,  by  which  he  was  amerced.  Br.  Retom  dc  Brif  fs,  pi.  19. 
cites  44  E«  3*  a.  S.  r.  And  the  plaint  iff  Jhall  have  difceit  by  original ^  or  Jhall  fve  againfi  him 

iu  the  Exchequer  upoM  bis  account,  Br.  Retorn  de  Briefs,  pi.  31.— fir.  Procels,  pi.  31.  cites 
7  H.  4.  31.  S.  C. 

Upon  fttch  return,  and  not  having  the  body  upon  a  ca.  fa.  the  (heriiF  was  amerced,  and  ir  was 
faid.  that  the  plaintiff  might  have  a£F/Wagain(l  the  (hcriiT,  and  this  feems  to  foe  upun  the  efcape\ 
for  his  return  fhall  conchide  him  ;  quaere,     fir.  Retorn  dc  Briefs,  pi.  107.  cites  7  H.  4.  21. 

If  upon  fuch  return  of  a  capias  the  (heriiF  has  not  the  defendant  at  the  day,  but  proteSiion  if  cajl 
for  him  \  the  Iheriff  Ihall  be  amerced  for  his  Idilfe  return.    Br.  Retorn  dc  Biiefs,  pi.  37.  cues  it 
H.  4.  57. 

4*  The  flieriff  returned  in  irefpafs  a^atnji  Baron  and  feme  upon 
ixigenty  quod  cepit  illosy  and  at  the  day  the  haron  came  in  ward^ 
r  213  1  and  the /4?»ir  wr ;  by  which  the  (heritt  was  charged  of  the  body 
of  the  feme,  and  was  amerced,  and  the  writ  iiTued  to  bring  in  the 
feme  at  fuch  a  day,  &c.  Br.  Retorn  de  Briefs,  pi.  i8«  cites  44 
£•  3.  2. 

Br.Procefs,  5,  The  fhtxiS returned  reddidit  fe  upon  exigent^  and  had  net  the 
pl.3i.tttes  ^^/y  .  diftrefs  iflucd  ad  habendum  corpus,  and  the  iherifF  was 
•6.  S.^C."    amerced.     Br.  Retorn  de  Briefs,  pi.  31. 

6.  Where  the  Jheriff  returns  quod  mandavlt  hallivo  de  D.  qui 
reJPondit  quod  cepit  corpus^  &c.  and  has  not  the  hody  at  the  day.  the 
bailiff  is  bound  to  bring  in  the  body^  and  not  the  Jlyrlff-,  per  Hill ; 
but  per  Hank,  he  ought  to  deliver  him  to  the  Jheriff^  and  he  t9  bring 
him  in  as  officer  immediate  \  as  upon  Jcire  facias^  the  Jheriff  com^ 
ftiands  the  bailiff  who  levies  the  money,  he  (hall  deliver  it  to  the 
iherifF,  fo  that  the  (herifF  may  have  it  at  the  day  -,  contra  Thirn. 
and  agreed  with  Hill.  Br.  Retorn  de  Briefs,  pK  35.  cites  11 
H.  4.  43- 

7.  The  iherifF  returned  quod  mandavi  ballivo  cpifcopi  de  E. 
who  returned  quod  cepit  corpus^  &c.  and  had  him  not  at  the  day» 
&c.  by  which  dijiringas  ballivum  jffued^  and  the  Jberiff  returned 
quod  hallivus  mortuks  e&y  and.  by  fome  dijiringas  tpifcopum  d$mi' 
num  libertatis  has  been  fecn  in  fuch  cafe,  hit  at  laft  eUftringas  bal^ 
livum  fucceffir  ofthefirjl  bailiff  iffued  j  and  if  he  returned  that  thi 
defendant  ti  not  taken^  kc  (hall  have  Qapia8>  aad  prtcefs  $f  «»/• 

^    .  lawrj^ 


lewry^  and  where  the  hat  It ff' is  retttrnei  ntbily  capias  hallivumJbaU 
ijj'ue,     Br.  Retorn  de  Briefs,  pi.  99.  cites  14  £.4.  i. 

8.  23  H.  6.  cap,  10.  EnaAs,  that  if  the  Jheriff  returns  a  cepi  ^n  f«A  ^^ 
corpus^  or  reddidit  fe^  he  Jhall  he  chargeable  to  have  the  body  of  the  gij^"'^^ 
party  ready  at  that  day  of  the  return  mentioned  in  the  wnty  as  againftih« 
before  this  atf.  ?/"?  °/ 

fitting  forth  the  cUufe  in  the  23  H.  6.  cap.  19.  by  which  it  u  cnaded,  inter  alia,  that  if  a  Jher{f 
return  eepi  tor-put^  or  reddidit  fe^  be  Jball  be  cBargrahle  to  bavf  the  body  at  the  day  of  the  i eturn  of 
the  fatd  wrir,  ^c.  amd  alfo  fet\forth%  that  M.  D.  owed  him  240/.  on  hemdy  and  that  to  rreaver  tb9 
famty  hefued  out  a  biU  of  Middteftx^  retumakie  tret  Mich*  by  virtue  ^obereof  and  before  the  retwrm^ 
the  deftMdoMts  arrffied  the faid  fyl-  D.  and  bad  him  in  their  cuflodyy  and  let  bim  to  bail  tifon  fecmtiiy^ 
&C*  given  them  for  hit  appearance  at  the  return  of  the  writ,  ubi  revera  the  bail  ^t^ere  not  reufonabh 
furetiex^  nor  had  fufjicient  efiatet  within  the  faid  county^  nor  found  any  btiil  to  anftoer  the^aSion^  by 
lealon  wlurrcot  the  pUintitt  had  loft  hit  debt,  &c.  rhedefeudaott  pleaded  and  fet  forth  the  whoI« 
ftatute,  aud  (hewed,  that  the  hill  of  Middlefex  was  fued  forth,  and  delivered  to  them,  and  ihearreftf 
and  that  they  had  M.  D.  in  their  cuAody ;  and  that  they  difcharged  him  upon  fecurity  given  for 
his  appearance  by  the  bail,  they  having  fufficient  eftatet  within  thecoonty  at  that  time,  whereupoa 
they  returned  eepicorpuit  Sec.  Refolved  that  the  ^ffion  did  not  lie  againtt  the  (beiiff,  bccaufe  he  ia 
compellable  by  the  It^tute  to  difcharge  the  prifoner  upon  reafonable  bail,  and  i>  he  return  a  capi 
coi  pus,  and  h^ve  not  the  body  at  the  return,  he  fhall  be  amerced  to  the  king;  and  adjudged  for  the 
defendant,  prr  tot.  Cur.  a  Saund.  59.  Hill,  ft  &  22  Car.  a«  B.  R.  Pofterne  v.  Hanfoa 
Sc  al.— -Mod.  33.  pi.  80.  Anon,  feemt  to  be  S.  C«  and  there  it  is  faid  by  Keeling  and  Twifden, 
that  notwiihftanding  the  93  H  6.  which  obliges  the  fheriff  to  take  buf,  yet  he  can  make  no  other 
return  than  either  etpicorpui  or  non  eft  inventus,  for  at  cotamon  law^e  could  return  nothing  elfe* 
and  the  ftatute,  though  it  compels  htm  to  uke  bail  does  not  alter  the  return,  ^nd  they  faid,  that 
it  had  been  fo  adjudged  here,  in  the  cafe  of  Franklin  v.  Andrews.  .         But  2  L.  P.  R.  tit* 

Return  of  Writs,  is,  thai  the  fheriff  in  fnch  cafe  ought  not  10  return  a  non  eft  inventus,  but  a  cepi 
corpus;  and  if  he  does  retum  a  non  eft  inventua,  the  plaintiff  may  bring  an  tOion  upon  the  cafe 
againft  him  for  makinjt  a  fdlfe  return;  but  upon  the  cepi  corpos  the  Court  will  incrcAic  (bt 
amcrcemcni  upon  the  IhcrifF,  uuiil  he  makes  the  party  appear.    Cites  Hill,  aa  Car.'B.  BU 

9.  Rccordare  to  remove  a  record  out  of  ancient  demefntj  tba 
fheriflF  returned^  that  the  fuitors  refufed  to  deliver  him  the  record^ 
by  which  the  diftrefs  was  awarded  againft  the  fuitors  to  have  the 

record  fuch  a  day.    Br.  Retorn  de  Briefs,  pi.  82.  cites'i  H.  7.  30.  f  214I4I 

10.  The  ftenff  arrejied  J,  S.  at  the  fuit  of  A.  and  let  bim  at  Noy.  39. 
large  upon  bail^  purfuant  to  the  ftacute  13  H.  6.  and  afterwards  ^C-accord- 
returned  that  J.  S.  was  languUus  in  prifona\  this  was  held  no  diwHilK 
&Ife  return,  of  which  the  plaintiff  could  talce  advantage  by  a6lion  44  £!>>• 
againft  the  fherifF;  for  it  is  only  for  the  (heriiPs  excufe  in  not  ^^^*  ^P*** 
having  the  body,  and  he  is  only  finable  by  the  Courts  if  he  brings  not  where  taaa 
in  the  body.     Cro.  852.  pi.  8.     Mich.  43  &  44  Eliz.  B.  R.  aaioao£    • 
Boles  V.  Laffcls.  '**  "'"*  . 

after  a  ccpt 
returned,  and  at  the  habeas  corpui  the  (h'^nlf  returned  languidus,  where  in  truth  the  *  party  waft 
ut  large  without  3«/7,  judgment  was  given  for  the  plaintiff;  hutotherwiie  if  the  fberilThad  lot  him 
out  upon  bail.  So  where  the  return  was  cfpi  corpui  &  paratum  hetbeot  but  be  had  not  the 

body  at  the  day^  and  an  aflion  was  brought  againft  the  (beriff  tor  a  f»lfe  return,  and  in  fupport  of 
this  aAion  was  cited  the  cafe  of  Bowl  as  v.  Lassbls,  which  North  Ch.  J.  Windham,  and 
Atkins  J.  faid  was  a  ftrong  cafe  to  govern  the  point;  and  that  the  return  of  paratum  habeo  isin 
cffcfi  no  more  than  that  he  bad  the  body  ready  to  bring  into  court  when  the  Court  fhould  com- 
maod  him ;  and  it  is  the  common  pradice  only  to  amerce  the  fheriiftill  be  does  bring  ii»  the  body; 
and  therefore  no  adion  lies  againft  him  ;  for  it  is  not  reafonable  that  he  (hould  be  twice  ptinilhed 
lor  one  offence,  and  that  agamft  the  Court  only.     Scroggs  delivered  no  opinion;  but  judgment 

waa  given  ut  fupra.     t  Mod.  93^  &c.  pi.  4.     Pafch.  99  Car.  a.  C.  B.     Page  v.  Tolfe. »^~-m 

9  MqkI  83.  S.  C.  accordingly;  but  Scroggs  J.  was  of  another  opinion,  and  faid  that  thii  adioa 
being  brought  becaufe  the  defendant  faid  he  had  the  body  ready,  when  in  truth  he  had  not,  was  aa 
apparent  injury  to  the  plaintiff,  of  whom  the  ftatute  muft  have  fome  confkleration ;  iot  it  doea 
ttot  require  the  (hcriff  to  fay  cepi  corpus  &  paratum  habeo,  but  be  muft  make  hia  rctuin  good,  or 
otherwife  tbefc  words  are  very  iufigniricant ;  and  if  the  ftatute  obliges  hint  to  let  the  paity  to  bail« 
and  nothing  more  is  thereby  intended  for  the  benefit  of  the  plaintiff,  why  does  the  Court  amerce 
tb«  tkaiSL  aad  pttniih  4uA  >r  doing  what  the  ftatute  dircdsj  lUocfort  il  the  plaiuiff  brings  « 

R3  bftbeaa 
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babeu  corpus  apon  tlie  cepi,  tni  tht  defen^nt  docs  not  sppetr  tlie  plsintitf  is  then  well  cntitaleJ 
to  this  a£lioa.«-^'— S.  C.     Freem.  Rep.  S09.  pi.  815.  adjomsiui.  Ibid.  as5*  pl«  833«  ^*  C* 

adjudged  accordingly  by  mil  except  Scroggs  J.  who  laid,  that  becaufe  it  had  been  lately  adjudged 
here  between  Ellis  and  Yarborouch,  that  an  aftton  would  not  lie  againft  a  (heriff  for  taking 
infuflficient  bail,  therefore  he  thought' it  ought  to  lie,  if  the  flieriff  did  not  bring  in  the  body>  or 
dfe  the  party  fltould  be  without  remedy. 

Raym.i;!.  II.  IJpon  a  fieri  facias  the  (herifT  feifed  feveral  goods,  and  re- 
*-^- T^*5*  tVLvned  fieri  feci  ad  vaUutiam.  The  return  was  filed,  and  he  not 
vxponarir-  bringing  the  money  into  coiirt,  a  tipftafF  was  fent  for  him ;  whcre- 
loedtohim,  upon  he  appeared,  and  prayed  to  amend  his  return  ;  becaufe  fome 
^^'hcr***  ^^  goods,  being  mercery-ware,  were  impaired  by  lying,  and 

turned,  TOf  be  could  not  get  buyers.  The  Court  held,  ift.  That  fuch  return 
made  faiif.  cannot  be  altered  after  it  is  filed.  2dly,  That  upon  fuch  return 
AndTn^t^  the  fberifF  fhall  not  be  excufed  from  payment ;  becaufe  he  might 
tachment  Have  returned  chat  he  had  feifed  the  goods,  which  remain  in  his 
being  mov*  hands  pro  defedu  emptorum ;  and  To  may  be  excufed,  if  the 
"^iiift'him  go^ds  are  bona  peritura,  and  actually  perifli.  The  fherxfF  was 
u  was  *  ordered  to  pay  the  money,  and  to  anfwer  interrogatories  for  his 
pra>-edio  contempt.  Sid.  407.  pi.  i8.  Hill.  20  &  ai  Car.  a>  &•  R. 
«»„VVh^  Necdham  v.  Bcnnct. 

fieri  facias  iffued  out  of  B-  R.  to  the  ikeriff  of  the  county  palatine  of  Chefter,  which  it  was  urged 
could  not  be,  and  took  a  difference  between  a  judgment  originally  given  in  ibis  court,  snd  a  judg* 
inent  removed  hither  by  writ  of  error,  that  in  the  laft  cafe  it  lies,  but  not  iu  the  firfl,  and  cited  at 
H.  7*  3d*  pi.  gft.  That  judgment  in  Calais  or  Wales  canuot  be  here  reformed,  becaufe  not  parcel  off 
the  rcaUiii  otberwtfe  of  Lancafter,   Sed  non  allocatur,  and  an  attachment  was  granted* 

12.  See  the  ftatute  of  4  and  5  Anna  cap.  i6.  £•  20.  compelling 
thifiieriffie  ajfign  bail  bonds y  Uq.  at  Tit.  Bail. 


(S)    Wlat  Writs  muft  be  returned. 

I*  T^HE  writ  of  retumo  bahendo  is  not  returnable.    See  Rc- 
X  plevin  (N)  pL  i. 
2,  No  original  writ  of  prohibition  which  iflucs  out  of  the 
Chancery,  is  returnable  either  in  the  B.  R.  or  C.  B.  but  is  di- 
reAed  to  the  judge  or  party,  and  is  not  returnable  at  all;  but  it 
appears  in  the  Regifter  that  if  the  prohibition  be  contemned,  then 
the  Chancellor  may  award  an  attachment  for  contempt  of  it  re- 
turnable either  in  a.  R.  or  C.  B.     But  an  attachment  in  fuch 
cafe  is  but  as  a  judicial  writ.     And  there  was  great  reafon  that 
no  original  writ  of  prohibition  (hall  be  returnable  ;  for  the  com- 
mon law  was  a  prohibition  of  itfelf,  and  he  who  incroached  upon 
the  jurifdidion  thereof  incurred  a  contempt.    12  Rep.  59.  Mich. 
6  Jac.  in  Langdale's  cafe, 
r  21  j  1  .    3*  In  all  capiases  ad  re/pondend*  or  other  mean  procefs  to  fherifi^ 
1  Saik.  409.  <f  trefpafs  or  falfe  imprifonment  be  brought  againfl  him  for  ex- 
S.Caccord.  ecuting  them,  he  cannot  juftify  without yt^w/w^  a  return  \  and  the 
I'd!  alj^m.  ^f^fi^y  »*  between  the  immediate  offiar  of  a  court  to  whom  th« 
Rpp-  63%.'  writ  or  mandate  is  direded,  and  one  that  a^s  under  him ;  for  if  he 
s.  c.  ac      be  no  officer  of  the  court  but  afts  under  him  he  may  juftify  with- 
<»'<^u^x«   om  ihcwing  a  return  ^  otherwife^  of  (beriff,  or  other  immediate 

officer  % 


officer }  for  he  that  has  not  ihewed  to  the  Court  that  he  has  done 
bis  diity  in  what  the  proceft  of  the  Court  required  him  fhall 
not  be  jufti/ied  by  the  procefs.  Vide  38  H.  6.  Per  tot.  Cur* 
12  Mod.  396.    Pafch.  12  W.  3.  in  the  cafe  of  Freeman  v.  Bluet. 

4.  The  iirft  npievin  and  alias  indeed  are  not  returnable,  but  iS0lk.4O9b 
jure  warrants  to  the  Jbiriff  t9  npl^vy^  and  in  nature  of  a  jufiicwj  ^^[^^^ 
and  therefore  one  may  juftify  by  virtue  of  them  without  a  return ;  iy.-lLd5" 
but  the  pluriis  is  returnable,  and  therefore,  if  the  (heriff  will  juftify  itiym.€3ft. 
by  it,  he  ought  to  return  it  5  otherwife  one  fliould  have  no  means  ^jlJSl 
to  have  his  goods  again ;  and  all  the  cafes  that  feem  againft  this 
are  of  inferiar  officers  :  and  in  cafe  of  original  replevin  to  iherifis, 
which  is  not  returnable,  but  a  jufticies,  £e  IherifF's  precept  to  bit 
hailiff  to  fummott  in  the  difendant  is  returnable,  and  gives  them  day 
in  court.    Per  Cur.-  12  Mod.  397.  in  the  csfe  of  Freeman  v» 
Bluet. 


<T)    Return  of  Writs,  &c.    At  what  Ti\ 

I.  TN  precipe  quod  reddat  at  the  grand  cape  the  Jheriff  returned 
JL  the  fummens  lacking  4  days  of  1$  before  the  return ;  and  per 
Cur.  it  ought  to  be  ferved  15  before  die  firft  day  of  the  return  of 
the  writ ;  for  15  days  brfore  the  j^b  day  will  notferve^  quod  nota^ 
and  fo  it  is  in  ley-gager  of  nonfummons.  fir.  Procefi,  pi.  78. 
cites  4  H.  6.  28,  29. 

2.  M  the  day  tbat  the  venire  facias  was  returned  the  defendant 
was  ejfoignedy  which  was  adjourned  to  15  Pafcb.  and  babeas  corpore 
was  the  fame  day  returned  i^tb  Pafcb,  accordingly^  for  otherwife 
the  procefs  fhall  be  difcontinued,  and  the  (ame  appears  often  that 
the  procefs  fhall  be  returned  the  day  of  the  adjournment  of  the  eJfoigUm 
Br.  Procefs,  pL  120.  cites  21  £•  4.  20. 

3.  A  capias  utlagatum  was  awarded  the  ^^tb  ofEliz.  and  made  S.  C.  wat 
returnable  35^^  of  Eliz.  which  was  argued  to  be  merely  void ;  for  ^"^^  «  Ld. 
that  every  capias  ought  to  be  returnable  the  ehfuing  term,  by  fj'J'^THru* 
reafon  of  the  mifchief  which  might  otherwife  befall  the  prifoner  to  t  Anne  in 
be  kept  always  in  prifon  and  cit^  21  H.  7.  i6.    8  £•  4. 4.  D.  175.  ^*^«  o^ 
And  all  the  other  juftices  but  Fenner  held  clearly  that  the  im-  v!w»"m* 

frifonment  by  fuch  capias  was  no  lawful  imprifonment.     Cro.  in  which 
;.  467.  pi.  17.    Hill.  38  Eliz.  B.  R.  in  the  cafe  of  Neftor  and  c»/7^-jp/-» 
Sharp  V.  Gennet.  ^.'^r/' 

made  trjfe 
im  Micbaelmtu  term,  and  made  retumalle  In  Eafier  tertn  folloxulngf  fo  that  all  Hillary  term  inter- 
vened, and  for  that  reafon  it  was  infitted  that  the  writ  was  wholly  void.  Holt  Ch.  J.  held,  chat 
the  cafe  of  Nkctor  amo  SHAArv.GftNNKT  wasacafein  point;  oat  he  faid,  he  was  not  &tisfied 
-with  the  realbn  of  the  faid  cafe ;  for  there  is  an  apparent  diference  httvfeen  writs  of  mefne  frotffs, 
and  writs  of  execution ;  for  in  cafe  of  writs  of  mcine  proceU  if  a  term  be  omitted  between  tne  tcfte 
and  return,  the  caufe  is  altogether  out  of  court ;  but  that  is  to  be  underftood  in  ferfonal  a9i^n»  \. 
for  in  teal  oBimu  the  law  is  otherwife,  for  in  them  there  mail  be  nine  returns  between  the  tefte 
•od  the  return.  But  in  cafe  of  a  writ  of  citecution  the  canfe  is  come  to  its  end.  In  cafes  of  mefne 
procels  it  would  be  hard  to  fuffer  fo  long  ■  return,  becaufe  the  body  mud  lie  in  prifon,  without 
having  an  opportunity  to  make  a  defence,  when  perhaps  he  is  sble  to  make  a  gooo  defence.  Bui 
the  ddcadant  ought  to  lie  in  execution,  and  the  (heriff  oijght  to  have  hia  body  mlways  ready  to  bring 
to  the  Court,  whan  he  (hall  be  commanded  by  habeas  corpus,  &c.  And  toerefore  all  the  judges^ 
vis.  Holt  Ch.  J.  Powis  and  Gould  juflices  held,  that  this  writ  could  BCvcr  be  void ;  «nd  therefor* 
hey  g^ve  judgment  for  the  pliiati^  oifi,  &c. 
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4.  A  writ  df  error  muft  be  of  a  common  reiurn ;  if  oil  t  day 
certain,  it  is  naught ;  where  the  writ  of  error  is  ubicunque^  the 
fcire  facias  ought  to  be  on  a  common  day.     22  Mod.  5.    Pafcb. 
3  W.  &  M.   Anon, 
y  Moi.  II.       5.  A  bill  of  Middlefcx  cannot  be  made  returnable  thefamo  day 
bin  of**'  *  ^^^riupon  it  is  fejied.    2  Salk.  421.  pi.  6.    Pafch,  I  Annas.  B.  R. . 
Middiefex    Grecrt  V.  Rivett. 

s  never  re- 
turnable immcdUtcly.  '  -  ■    S.  C.    a  Ld.  Raym.  Rep.  772.  accordingly. 

(U)    ///  Return ;  aided  by  Appearance, 

S.  p.  Br.  I.  ¥  N  fcire  facias  the  fherifT  returned  quod  fcire  feci  per  vifum 
Rctorn  de         JL  A.  and  B.  where  it  Jhould  be  per  A.  and  B.  and  not  per 

Agl^dtu  *  ^if^rn  A,  and  B,  and  exception  taken,  et  non  allocatur ;  becaufe 

8  H.  6.  a7.  the  defendant  had  appeared,  and  made  attorney ;  quod  nota.     Br. 

Retorn  de  Briefe,  pi.  21.  cites  44  £.  3.  i6. 
And  fobv        2.  If  the  (herifF  at  the  dijiringas  jurat  ores  omits  the  names  of 

iMfeirefa'  ^^^  manucapi*  jur.  and  the  jury  appear  and  find  for  the  plaintiff 

eiattoext'  this  is  Well.     Per  Hufley  Ch.  j.  becaufe  they  appear.     Br.  Re- 

cutejuJg'  torn  de  Briefs,  pi.  86.  cites  3  H.  7.  8. 

mtent  orfint^ 

the  namt  eftbefummontrt  are  omitted^  this  is  no  error  if  the  party  appears  an<l  pleads.     Br,  Retorm 

de  Briefs,  pi.  86.  cites  3  H.  7.  8. So  itpon  the  grard  cape  if  the  nafne  ot  the  fommoDcrt  ind 

veiois  are  not  returned,  )et  if  ihc  party  appcats  aud  pleads  ibis  is  no  error.    Ibid. 

So  if  the  3,  So  if  the  {herifF  does  not  return  ijfues^  if  the  jury  he  taken^ 

jherifF  r/-     ^j    jj  ^Q  error.    Br.  Retorn  de  Briefs,  pi.  86.  cites  -?  H.  7.  8. 

mp(M  12,  arid  mi  upcm  the  refi^  and  the  jury  be  taken  this  is  no  error ;  for  the  king  is  at  no  loTs, 
and  the  taking  of  ihe  manucaptors  is  to  the  ufe  of  the  king ;  per  HuiTcy  Ch.  J.  But  Brooke  makea 
a  ^u^ne  tbneof\  becaufe  it  fccms  to  him  that  it  is  error,  if  the  return  be  not  good,  notwkhftandiog 
Uic  appearance.     Br.  Reioru  de  Briefs,  pi.  86.  cites  3  U.  7.  8. 

4.  In  trefpafs  the  ijfue  was  found  for  the  plaintiffs  and  it  was 
pleaded  in  arreft  of  judgment  that  upon  the  dijirejs  tht  fheriff  re* 
turned  manucapt.  and  not  nomina  plegior,  manucapt.     And  the 
Jheriff  was  examined,  who  faid^  that  it  was  his  intent  that  the 
procefs  Jhould  be  well  ferved^  by  which  all  the  juftices  of  both 
benches  except  Brian  tt  was  amended^  and  the  plaintiff  recovered. 
Br.  Retorn  de  Briefs,  pi.  86.  cites  3  H.  7.  i6. 
So  upon  ftf.      5.  And  per  Hufley  Ch.  J.  if  the  (herifF  had  returned  no  writ  of 
piatordif'   jiijirgft    and  the  jury  appeared,  they  Jhouid  have  beenfworn\  for 
tbt  party,    they  havc  day  by  the  roll  j  tor  no  party  is  m  damage.    Br.  Ketorn 
Per  HulTey  dc  Bricft,  pi.  86.  cites  3  H.  7.  8. 

Ch.J.quod  .   .  -^  ' 

Townfcnd  conceflit,  otherwife  it  is  opon  default;  but  Fair&x,  Brian,  and  SuIIiard  c  contra.     Br. 

&cioni  dc  Briefs,  pi.  86.  cites  3  H.  7. 16. 

6.  In  debt  on  efcape^  and  judgment  thereupon,  it  was  aiSgned 
for  error,  that  the  original  writ  hid  not  the  Jheriff^ s  name  to  the 
return  according  to  the  ftatute  12  £.  2.  cap.  5.  but  the  defendant 
atpeared^  and  the  plaintiff  declared  againft  him  upon  the  record  of 
we  ncovery^  and  the  dejendant  had  pleaded^  nul  tiel  record*    it 

W8li 


tno  held  not  material,  though  the  writ  had  not  been  returned  ; 
for  after  appearance  and  pleading  no  advantage  (hall  be  taken  df 
fuch  a  mifpririOQ,  nor  mif^awarding  of  mefne  procefs :  wherefore 
the  judgment  was  affirmed.  Cro.  £liz.  767,  pi.  6.  Trin«  42 
Mz.  B.  R.    Dalfton  v.  Thorp. 

For  more  of  Xlttum  in  general,  fee  SLttitStti^  Bofl)  <ECtOV» 

&t)Criff,  and  other  proper  Titles* 
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as  arccr  roiiows,  ano  uiat  uic  lora  gramiea  tr  aiierwaros  to  j*  o.  ro  11  TJZIT 
have  to  him  ftr  his  li/e^  and  J.  S.  after  [was]  admitted  accord-  cuiar^ia 
ingi/,  and  after  dud.     In  this  cafe,  this  fliall  not  nvert  tfl  thi  firft  U  ended, 
€opyboldirfor  lifi^  but  the  lord  ihall  have  it ;  for  the  copyholder  U[^j,^''„i^ 
has  difmifled  himfelf  thereof  by  his  furrender  utterly,  and  when  be  ni  feiTfe.** 
Surrendered  to  the  ufe  of  J.  S.  the  law  fay s^  that  it  Jball  bt  for  Piow.Comj 
tbf  life  of  J.  S.  and  the  grant  of  the  lord  is  accordingly  j  ana  fo  J.^^^"~^ 
none  can  have  it  but  the  lord.     Mich.  7  Car.  in  the  Exchequer-  pi.^'Mich*. 
Chamber,  adjudged  in  writ  of  error,  and  the  judgment  in  B.  R.  6Car.  B.R. 
which  was  given  accordingly  per  Curiam,  upon  argument  at  the  ^Jj'li*^ 
bar,  now  affirmed  per  Curiam ;  prxter  Hutton,  who  feemed  e  King  ▼• 
contra ;  and  Vernon,  who  doubted  of  it.    And  this  v^as  between  L«>rd«  S.  c. 
+  King  and  Loder.]  J-C-J^. 

B.  R.  adjudged,  it  being  in  the  cafe  of  a  furrender  of  a  hare  tenant  for  life;  but  if  a  copyholder  m 
lice  furrendert  to  the  ufe  of  another  for  life,  who  is  admitted,  he  ia  in  quafi  by  the  copyholder*  tad 
by  hia  death  the  copyholder  Ihall  have  it  again;  and  fays,  the  judgment  in  B.  R.  waa  afterwardt 
antrmed  by  all  the  julliccs  of  C.  B.  and  baront  of  the  Exchequer.  ■     S.  C.  cited  by  North 

Cb.  J.  Mod.  aoo.  pi.  31.  in  the  cafe  of  Biro  v.  Kirk  ;  and  faid,  that  what  it  faid  in  the  c%te 
of  Kiji«  V.  LoKD  it  to  be  under ftood  of  copyholdera  in  fuch  manora  where  the  cuftom  warraoCi 
«nly  cuflomvy  cftaiea  for  Ufe,  and  it  not  applicable  to  copybohit  granud  for  life  with  a 
SMinder  in  fee. 

[a.  If  a  man  fiifed  of  land  in  fa  Uafts  it  for  years^  he  has  not 
0itf  reverfioTiy  lior  can  grant  it  by  name  of  reverfion  till  the  lejfei 
fHUrs^  #r  lijor  waives  the  pejfejjion.    Co.  iritt.  46.  b.J 


(B)  m^i 


^7^  JbSKCSOfK 


«ce  (D)  (B)    What  is  a  Reverfion, 


■A^ 


REVERSION  II  whin  the  rejidue  9f  the  eflate  ahogjs 
.  doth  continue  in  him  that  made  the  particular  ejlate^  or 
where  the  particular  eftate  is  derived  out  of  the  eftate  which  was 
granted.     Co.  Litt.  22. 

2.  Where  a  man  leafed  te  2  and  to  the  heirs  of  me^  and  they 
leafed  for  term  of  life^  and  the  leflee  died,  they  (hall  have  the  knd 
jomtly  as  they  had  before ;  for  there  be  who  had  the  fee  had  no  re^ 
^[  21 S  3  Virfien.  Br.  Entre  Cong.  pi.  lOo.  cites  13  E.  4.  4* 
A.  feifed  in  3.  Debt  lies  not  On  aleafe  for  years  before  entry  by  lefleCi  or 
n'.i^^V  ^^i^^  h  '#'•5  for  ^B  f"ch  time  the  leffor  fhall  be  adjudged 
A.  bu  ncT*  occupier,  in  which  cafe  he  ihall  have  no  rent.  Arg.  PI.  C5.  423. 
reverfioB,  st.  b.  in  the  cafe  of  *  Bracebridge  v.  Cooke,-— ^^nies  it  as  the 
5mit  *bT     ^^^  *"^  Chapter  of  Canterbury's  cafe,     18  H.  6.  i.  a.     28  H. 

mimeot  a     o.  1 14*  &• 

fCVeTBOfl 

til^the  le(fte  cnteri  or  leflbr  waives  the  pofTefltou.  Co.  Lttt.  46.  b.*— -^jr^orr  entry  oflefftt  tbcrc 
irao  revexfioo.    Lutw.  444.    Smith  v.  Boughton. 

* 

lbta.llirc.  4.  The  lord  of  a  reAory,  which  was  a  manor ^  demfed  10  acrn 
^T're'*' rt»  ^f  '*'  demifnesfor  10  yean  to  A.  and  aft n wards  leafed  the  whole 
Ihccateio  numor  to  D,  per  Nomtn  of  his  manor  of^  lie*  for  20  years  from 
be  adjudged  Michaelmas  then  next  following,  but  A.  never  attorned  to  S. 
toS^o"f.  ^'**owood.  Dyer,  and  Wray,  thought  that  an  intereft  of  10  years 
iSoaofHw.  paiTed  to  ^e  leflee  of  20  years  in  the  10  acres  after  the  firfl:  10 
fcr,  and  years  are  ended,  and  that  it  pafled  not  as  a  reverflon  but  as  parcel 
iad'nent  ^  ^^*  manor;  for  the  10  acres  were  never  fevered  from  it,  but 
wMglvca  the  franktenement  and  the  fee  thereof  remained  always  parcel 
that  the      and  member.     But  Harper  contra.    D.  349.  b.  350.  pi.  i8. 

barred,  the  jafiicei  fatd,  that  the  reveriion  of  the  faid  tenement!  in  the  count  pafled  by  the  faM 
leafe  made  m  the  faid  B.  without  any  attornment ;  for  they  were  parcel  of  the  laid  reOory  for 
niaaor.]— ^ — Beodl.  aSjf  aS?.  pi.  a86.  according  to  the  marg.  m  D.  cited  above;  and  the  Re- 
porter -foyti  he  waa  of  counfel  with  the  platariff. 

Cro.  J.  604.  J,  A.  feifcd  in  fee  made  a  bargain  andfalefor  3  years  %  here  ts 
Icwrd.^'^*  a  reverfion  in  vendor  before  entry  of  die  vendee.  Jo.  9.  pi*  7. 
Ittgiy.         Mich.  18  Jac.  in  the  Court  of  Wards.    Mitton  v.  I^twick. 

6.  Lejlir  dijfeifes  his  tenant  for  life  if  Ae  leflbr  grants  the  re- 
verfion She  grant  is  void ;  for  there  is  no  reverfion*  Hob.  323. 
in  the  cafe  of  Elvis  v.  the  Archbifhop  of  York. 
And  foit  it  y.  If  liffif  gje^ls  his  leffee^  and  dies,  ihe  pofleffion  defcends  to 
dii&iGn^of  ^  ^^^  of  one  joint  eftate,  and  yet  the  right  remains  ftiil  in  the 
the  tenant  leflee,  and  if  the  leflbr  grants  the  reverfion  the  grant  is  void ;  for 
for  life  by  there  is  no  reverfion.  Hob.  323.  in  the  cafe  of  Elvis  v.  the  Arch- 
t.:r:";r  KAopofYork&al. 

fuch  diflinfin  hy  neceiHty  of  law  makes  a  qaafi  fee;  becaufe  wrong  is  unlimited  aad  rayepf  aU 
that  can  be  gottcsi  and  ia  not  govaacd  by  termi  of  tha  eftates,  bccaafe  it  ii  notcoatiliieii  withua 
ittle.    Ibid* 

8.  Tenemi 


8.  Tinamt  m  tail  and  nvirfimur  in  fa  j$in  in  a  Itnfe  fkr  ^fi^  Cro.-C.8«y. 
«iid  Bvciy  is  made  by  the  attorney  cf  bodi ;  during  the  leafe  for  JtJifcS^ 
life  this  is  a  iijc$ntinuana^  and  the  tenant  in  tail  has  gained  die  cordingiyt 
reverflon,  fo  that  a  devife  of  the  reverfen  by  the  reverfioner  in  ^  Croc*« 
i«e  is  void  during  the  life  of  the  grantee  for  life.  Jo.  358«  Fafeh.  rnMbe""" 
9  Car.  B.  R.    Baker  v.  Hacking.  kifeortte 

tenant  in 

tail  only  duiing  his  life.     Roll.  Abr.  633.  pi.  4.  S.  C. *Tit  the  Icafe  of  the  tenant  io  «iil 

o]ily»  aad  the  coafirmauon  of  the  rcvcrlioocr  is  feOi    Hutt.  IB7.  S.  C« 

9*  When  zjiniuu  is  txUnitd  it  turns  the  eftate  of  the  contiibr 
into  a  reverfion.  Per  Ventris  J.  2  Vent.  327.  in  the  cafe  of 
Dighton  V.  Greenvil,        cites  Co.  Lit  250.  b. 

10.  He  that  enters  bv  virtue  of  a  f9W€r  u  h$ld  till  fatisfied  am 
arrear  of  rent^  leaves  the  whole  eftate  in  the  owner  of  the  laa<^ 
and  not  a  reverfion  only.  Per  Ventris  J.  2  Vent.  327.  in  the 
cafe  of  Dighton  v.  Greenvil. 

(C)  What  is  a  Reverfion  to  which  Rent  is  incidents  [  *^9  3 

1.  'T'HE  rent  is  incident  to  the  reverfion  when  it  is  re/irtfid  S.  P.  IWA 
jL    generally^  and  (hall  go  to  the  heir  in  borwgb  englijb^  and  |»^"^j/* 
to  the  heir  a  parte  matirna,    Arg.  Hard.  90.  cites  7  H.  6.  4.  choiu /• 
5  E.  2.    Avowry,  207.  ibid,  ^ 

2.  Two  things  are  requifite  to  make  a  rent  incident  to  a  re- 
verfion, viz.  Privity  and  ^zfami  right  ofeftati.  Arg.  Skin.  62. 
in  the  cafe  of  Paulin  v.  Hardy. 

3.  Js  if  there  are  2  jointenants^  and  em  makes  a  Uafe  forygars^  D.t87.pl.5. 
rendering  rent^  and  diesy  the  furvivor  has  the  franktenement^  but  ^{^J^^^ 
ihall  not  have  the  rent ;  becaufe  he  comes  in  paramount  t^e  leafe.  The  Court 
Arg.  Mo.  139.  pi.  281.  in  Shelley's  cafe^-^^-cites  2  £liz.  Dyer,  inclined, 

leflce  ihottld  hold  the  term  difeharged  of  the  rent;  but  the  Reporter  addf,  qucre  Irmc, 
t  Rep,  96.    Arg.  S.  P.  in  She!  ley '•cafe.  Co.  Litt.  485.  i.  aceordingly ;  becaufe  tbeykr* 

vivcr  it  imhy  tbefrfifnffar^  which  is  paramount  to  the  rent.  S.  P.    Arg.  Skin.  6a.  in  the 

cafe  of  Paulim  V.  Ha  toy,  the  furvivor  (hall  not  have  the  rent  for  VMint  y  frjvjty,  p 

3  Bulft.  ^o.  S.  P.  by  Doderidge  J.    So  if  they  join  in  a  leafe  for  years,  rendenng  rent  to  OM  of 
them,  it  u  good ;  and  the  other  (ball  not  have  it,  nor  (ball  it  go  with  the  reverfion. 

4.  If  a  leafi  be  made  for  lifey  rendering  rent,  and  the  leffeeAr  *  Af*   ' 
life  Uafes  fer  yearsy  rendering  rent,  and  after  leilce  for  1&  j4r-  J^^i^ 
renders  to  him  in  reverfion  in  fee,  he  Iball  not  have  the  *  rent  of  by  bis  ro* 
the  leflee  for  years,  nor  wafte ;  becaufe  the  tenant  for  life,  who  ^?^^e 
furrendered,  could  not  puniih  the  wafte  in  this  cafe.     So  if  .the  ]|b^|^ 
tenant  for  life  purchase  reverfion  in  fee,  he  Ihall  not  have  Wafte  leafe  for 
during  his  own  life.    Me.  94.  pi.  232.    Pafch*  12  £Uz>  die  y^<* 
Ld.  Treafurer  v.  Barton. 

»  5»  But  otherwife  of  a  leafe  for  yearsy  rendering  rent^  and  the 

Jeflbr  after  grants  rever&^n  for  life  or  yearsy  and  be  in  roverfioto 
furrenders  to  him,  he  inall  nave  me  rent  or  wafte ;  becaufe  it  was 
.once  a  rent  incident  to  the  reverfion,  and  fo  it  was  not  in  the  cafe 
above  $  per  Pcpbam.  But  Plowden  and  Ipfley  iay,  that  all  is  one 
as  to  d>e  zBHoa  of  wafte*    Mot  94*    U*  Treafurer  v.  Barton. 

^^.  A. 


j^^'^ic  ^'  ^*  by  deed,  reciting,  that  B.  holds  a  ctrfi  of  bim  at  tutlJ^ 
^YMzn  e^*  grants  the  fame  clofe  to  B.  for  his  lifty  rendering  rent,  and  by  tho 
ute  for  life  fame  deed  grants  rraerfitin  to  aftranger  in  fee ;  this  is  a  good  con* 
•ccruesto  firmation  for  life  to  B.  and  good  remainder  to  the  ftranger,  but  it 
coQ^rm*^^  is  no  grant  of  the  reverfion :  fo  that  it  feems  that  the  rent  rt- 
lion,  and     mains  to  A.  during  the  life  of  B.    And.  23.  pK  46.    Mich.  13  hi 

the  remainr  XA  Eliz. 

ftrftDger  dependiog  oa  the  pftate  created  by  the  confirmatioD. 

7.  Habend*  and  tenend'  reverftonem  illam  ad  termtnam  vttse, 
&c.  cum  pofi  mortem^  ^c,  aut  aliter  accident,  rendering,  &c» 
when  the  reverfion  (hall  happen  as  is  afbrefaid  The  words  (cum 
reverfio  accident)  (hall  be  conftrued,  cum  poffeffio  accident  ad  r/- 
verjionem^  till  when  no  rent  is  payable.  D.  376.  b.  pi.  27.  Trin. 
23  £Iiz.   AtKMi* 

8.  A.  granted  land  to  C  after  the  death  of  B.  for  4  years,  and 
the  grant  was  made  by  the  name  <f  a  reverfion  ;  this  is  but  a  leafe 
in  reverfion,  and  rent  is  not  incident  to  it.  Goldfb.  39.  pi.  14. 
Per  Civ-    Mich.  29  Eliz.    Anon. 

*  te.  ai-  |tt  9.  A.  devifed  land  to  B.  for  years,  rendering  rent  to  A.  and  bis 
M^achH  V.  t>^lrs,  and  afterwards  A.  devifed  the  reverfion  to  J.  S.  the  rent  (hail 
Danton.  go  to  J.  S.  as  incident  to  the  reverfion.  Per  Anderfon  Ch.  J. 
and  Peryam  feemed  to  agree  to  it.  Gold(b.  75.  pL  3.  Hill.  30 
^{220!  Eliz.  in  the  cafe  of  Bettenham  v.  Harlackenden. 
Hemaydif.  jo.  Baron  poffiffid  of  a  term  in  right  of  his  wife  for  20  years, 
wlroieterm.  .^^^^^^  for  10  years,  and  then  grants  over  the  reverfion  5^  it  was 
Co.  Litt.  agreed,  *  that  the  grantee  (hall  not  have  the  r^nt.  But  Montague 
S.  £36,300.  Ch,  J,  faid,  that  tbe  wife  in  Chancery  might  be  relieved  f()r  the 

Zl?tb.    ^^^^'    ^^^'  ^79-  Pl'  396.    Trin.  16  Jac.  B.  R.  in  the  cafe  of 
bui  there     Blackfton  V.  Heap. 

it  U  re- 
ined at  if  no  grant  was  made  of  the  remaining  lo  years ;  and  Croke  and  Haughton  J.  agreed, 
that  the  rent  Aiould  go  to  the  Executor  or  him  who  bu  the  icverfiOQ  under  the  Udor,  aud  not  to 
the  wife  I  for  ihc  comet  in  paramouat. 


(D)     Grant  of  Reverfion,  good. 

>.>  pi.  7-  '•  A  SJR  GAINS  and  fells  for  years  to  B.  lands  in  A*s  own 
eWCro  c  ^*^^  poffeffion,  afterwards  A.  reciting  this  leafe,  makes  a 
no.  pi.  a.*  i^^nt  to  C,  of  the  reverfion  expeSfant  upon  it  to  diverfe  ufes.  B. 
P4fch.4Car.  nevcr  entered.  This  is  a  good  conveyance  of  the  reverfion,  and 
'^aVrofVe^  the  eftate  is  executed  and  veiled  in  B.  by  the  ftatute,  and  is 
bamv.Mor.  divided  from  the  reverfion,  and  not  like  a  leafe  for  years  at  com- 
rice.~Het.  mon  law;  for  in  that  cafe  there  is  not  any  apparent  lefTee  till 

fhe  name  oif  ^^'^X'  ^^^  ^^^®  ^y  ^9^^^^^^  of  ^be  ftatutc  it  abfolutely  and  aftually 
Norris  v.  vefis  the  eftate  in  B.  as  to  the  ufe,  but  not  to  have  trefpafs  till 
Iftiam.—  alfual  entry  and  p^iTeffion.  Cro.  J.  604,  Mich.  18  Jac.  in  the 
B^'ii  one   Court  of  Wards,  Lutwich  ▼.  Mitton. 

demtfet  land  ' 

forjtarst  and  grantit  the  reverfion  before  entry  oftht  lejfee  the  grant  is  void,  as  it  is  in  SafimS  dfe.. 
-^  Rep.  la.  46.  ibid.-*-*— S«  P.  For  he  has  no  rever£m,  Cro.  £.  ^Sj.  in  the  cafe  oi 
Buckler  v.  Uaidy.   . 

a.  la 


a.  In  the  grant  of  a  reverfion  the  Uafe  is  mifncifeJ  as  to  s.  P.  Cw 
its  commencement,  jet  the  grant  was  held  good.    Hob.  ia8.  fh/wfici* 
Widies  v.  Cafon.  Miiier  v. 

Mtnwaring. 

3.  A  copyholder  in  fee  by  licence  makes  a  liafe  in  May  to  com-  C^.E.585. 
menci  at  Michaelmas  next ;  the  leflee  enters  and  was  pofl'efs'd,  g  jn  Saffil?* 
and  afterwards  in  June  the  copyholder  furrenJers  the  reverffn  to  cafe 
divers  ufes.     Refolved,  that  the  grant  is  not  good,  the  entry  and 
Surrender  being  pleaded  htfure  the  commencement  of  the  leafs ;  but 
had  the  grant  been  alleged  generally,  without  naming  any  time, 
perhaps  it  had  been  good ;  but  as  the  plea  is  here  it  is  no  rever- 
fion,    Litt.  R.  17.    Selby  v,  Bccke, 

(E)    Grant  of  Reverfion.    Good;  in  RefpeS  of  tht 

.  Eftate  of  the  Grantor. 

I.  TF  a  man  leafes  to  bar  on  and  feme  for  their  lives  ^  and  after  he  Br.  Joiaie. 
JL  grants  the  reverfion  of  the  land  which  the  feme  held  for  term  """jj^" 
of  her  life  to  a  ftranger,  the  grant  is  not  good ;  for  he  had  no  s.  c.^U!c. 
fuch  reverfion.     Br.  Grants,  pi.  137.  cites  13  E.  3.  &  Fitzh.  cited  Trin. 
tit.  Grants,  63.  '^J-.<^»- 

96. 2  Rep.  67.  b.  S.  C.  cited  par  Cur.   {llll.  43  Eliz.  B.  R.  inTooker's  cafe •— Cro.  £.  $03.^ 

pi.  1.  in  the  cafe  of  Rudd  v.  Tucker, — cite»  13  £.  3.*— -S.  C.  cited  Arg.  Geldfb.  «6.  pi.  17. 

2.  So  where  a  man  leafes  to  2  men  for  /(/>,  and  after  grants  ih€  l-fft.Swt^C 
reverfion  of  one ^  this  is  not  good.    Per  Cur.    Br.  Grants,  pi.  137.  ^^^^^'  ^'^ 
cites  13  E.  3.  &  Fitzh.  tit.  Grants,  63. 

3.  In  afEfe  the  tenant  pleaded  in  bar  a  grant  of  the  reverfion  by 
the  tenant  in  tail,  father  of  the  plaintiff,  whofe  heir^  6cc»  wita 
warranty^  and  becaufe  the  grantor  died  before  the  tenant  for  life 

fo  that  it  vras  no  difcontinuance,  therefore  no  bar.     Br.  Affife,  f  221  1 
pi.  342.  cites  36  Air.  8.  L.J 

4.  If  a  reverfion  defcends  to  B  feme  covert,  and  the  baron  grants  Br.  Trt 
reverfion  to  J.  N.  and  the  tenant  for  life  attorns,  and  after  the  J"fc,  per 
haron  dies  living  the  feme  and  the  tenant  for  life,  the  grant  is  void  j  ^£1*^^,^*^*^ 

'  becaufe  it  was  not  executed  in  the  life  of  the  baron,  and  he  had 
OotbingWt  in  the  right  of  his  wife.  Br.  Grants,  pL  97.  cites 
10  E.  4*  8. 

.  .5.  The  ifliie  after  the  death  of  his  &ther,  tinant  by  the  curttfy,  Cro.c.a99« 
before  entry  recites  a  Uafe  made  by  his .  father y  and  that  the  re^  S.  C 
vcrfioQ  was  in  him,  and  grants  reverfion  of  Ae  laid  land  to  another 
for  years  after  die  expiiatioa  of  die  (aid  firft  leaft,  this  is  a  void 
leafe ;  for  he  has  no  reverfion  at  this  time  the  firft  intft' 
Mrmistid.  Jo*  355*   Hill  le  Car.  9*  R.   MiUcf  v. 


It', 


•  ♦  • 


fF)    DiViJhdf 


tt  Aefiecfi0it^ 


(F)    Devejiedf  by  what,  and  by  what  revefied, 

Z.  TF  I  liofi  land  far  Uxm  of  life  the  nmainier  i$  J.  far  lifa^ 
X  and  A.  dijfitfis  the  tenant  tor  life,  my  reverfion  is  out  of 
me ;  but  if  the  tenant  for  life  dies^  the  eftate  of  A.  is  changed, 
and  he  is  now  in  by  his  remainder,  and  my  reveriion  is  revefted  in 
me*    Br.  Eftates,  pi.  17.  cites  19  H.  6.  22.    Per  Forte(cue. 

SeeAppen.  (G)  Poffes.  By  what  Words  a  Reverfion  paffcs* 
Jrl:8^!L  Jnd  what  pajfes  by  the  Word  Reverfion. 

Sec  Devife* 

X.  TF  a  man  has  revirfion  §f  a  cemm^n  in  />/,  ef  which  E.  is 

X  tenant  far  life^  and  he  grants  the  common  in  the  life  of  £• 

by  the  words  all  that  his  common^  t^c.  the  grant  is  void,  bccaufe 

be  has  only  reverfion*    Br.  Grants,  pi.  177.  cites  37  Afll  14. 

*Ii  wM  re.       2.  If  a  man  Uafes  his  manor  er  houfifar  lifay  and  after  gives  or 

b'^'^'^*^   ^r/wi/j  all  his  ♦  manor  or  meffiiage^  this  is  not  good,  for  it  is  the 

grim  of  s     reveriion  of  the  leflbr,  and  the  houfe  or  manor  of  the  leflee  during 

^anor         his  life,  and  attornment  (hall  not  aid  where  the  grant  is  void,  but 

wOTds^f     if  he  had  granted  his  interefi  in  the  manor  or  houfe,  thi^  had  been 

therever.     good.    Per  Whorwood.    Br*  Grants,  pi.  150.  cites  35  H.  8. 

fion»  the  rc- 

Tcrfioo  ih»ll  iMfii ;  for  this  word  manor  includei  all  eftatca  and  dcgrect  of  ciUtet  of  or  in  the 

maoor,    6  Rep.  56.    Trio.  4  Jac.  io  Lord  Chandoi'i  cafe* 

S0  if  the         3.  If  a  feme  be  endowed  of  a  ^d  party  and  the  heir  grants  the  t 

T^'^ani  ^^^^^  P^^^^  together  with  the  3/  tarty  which  the  feme  hblds  cum 

\t'^]ltaM  accident ;  by  fuch  ^rant  the  reveriion  of  the  third  part  (hall  pafs. 

terram  Arg.  PI.  C.  X59.  m  the  cafe  of  Throgmorton  v.  Tracy,  cites 

in  dower,  the  reverfion  paflet.  Per  Fenner.  4  Le.  71^  citea  38  E.  9.——*  S.  P.  Br.  Grants, 
^I.  30.  citea  38  E.  3.  a6.  per  fiflk.— But  if  he  had  granted  the  reverfion  nothing  hut  the  3d 
Mrt  would  pinik  litt.  R.  a8t  in  the  cafe  of  Selby  v.  Bcckea,  citts  6  Rep.  36.  5  Rep.  la^.^ 
hOn'o  ctfe. 

4«  By  grant  of  a  reverfion  habend*  the  farm  the  reverfion  will 
pafs.    PL  C.  Z96.  &c.   Wroteflejr  v.  Adams. 

5«  By  the  grant  of  all  teeummto  a  reverfion  will  pafs.  Per 
Dyer.  Mo.  36.  pL  ii8.  Trin.  4  Elis.  in  an  Anon.  cafe. 
[  %%%  ]  6.  J.  leafed  a  houfi  and  land  U  B.for]eetr9ifB.folongVvi. 
AkerwuiB  A..tf  imaniura gremted  she  beiu/e  and  land  toj.S.ta 
hold  the  revtrfimta  J.  S.for  Hfiy  com  per  Mkrtemy  &c.  accident^ 
reddeal'  to  A;  and  his  lieirs,  cum  reverfio  prtedtAa  acciderit  o§« 
a  vcar.  Refolved,  that  by  die  demife  of  the  mefliiage  and  land  ror 
life  the  reverfion  fliall  ptts,  but  by  grant  of  the  reverfion  land  ia 
pofleffion  will  not  pafs.  10  Rep.  107.  a.  b.  in  Iifificki'l  <i^ 
cites  HiU.  23  Etis.  C.  B«  Pafmec  r.  rnmica 

J.  If 


y.  If  a  mail  tegains  and  fells  hi<  reverfion  of  tenant  for  life  But  whei« 
by  words  of  bargain  and  fale  9nly^  and  the  deed  is  n^t  inr^UeJ  ^^f^^ 
within  6  months,  but  afterwards  the  tenant  for  life  attorns,  yet  ilfe  the  re-. 
the  reverfion  (hall  not  pais,  becaufe  bareain  and  (ale  are  not  apt  verfiontoB:, 
words  to  make  a  grant;  per  Dyer  Ch.  J,  and  the  other Juftices.  5Ibo^^  *** 
And  Dyer  faid,  it  had  been  fo  adjudged  in  the  C.  B.  Uodb.  7.  coovey^ 
pL  9.    Pafch.  23  £liz«  in  C.  B.  Anon.  the  revcf. 

fioa  to  A« 
by  the  wordi  bargain,  fiif,  Mud  alitn^  with  attornment,  the  reverfion  will  ptft  becaafe  of  the  word 

•tieti.    Cfo.  J.  sio.  pi.  1.     Mich.  6  Jac.  B.  R.     Adams  v.  Siccr. S.  ^.     Per  Cur,  D.  s6<. 

b.  pi.  %Oi  Marg.  cites  M.  6  Jac.  h,  R.  Sir  Edward  Dawcy  v.  Ncwdigate. — —But  not  by  th« 
vfotdg  isrgmiH^Md  fell  only  without  attornment.  Cro.  J.  aio.  pi.  i.  cites  ft  as  adjudged  in  tlie 
Court  of  Wards.    30  Eliz.    Per  t  Cb.  Juftices  at  the  cafe  of  Mentoo  v.  Fetiyplace. 

8.  Treis  gr$UHng  ixapud  on  a  leafe  for  life  (hall  pa(s  by  grant 
of  the  reverfion;  for  they  are  annexed  to  it,  ii  Rep.  50.  b. 
Mich.  12  Jac.  in  Liford's  cafe. 

9.  M  his  lands.    Mo.  341.  pi.  463.    Hill.  35  Eliz.  C«  B.  I'lc.  i€f 
Townfend  v.  Wallie.  *»•  '^^''^- 

morton  v. 

Tracy. 433.  b.  Arg.-r— D.  124.  pi.  40,  S..C.— -If  land  h  leafed  for  life  »t  yrau^  there 

the  words  grunt  nf  the  land  are  words  luiHcient  ex  vi  termini  to  make  the  reirerfioo  to  pafti 
4  Rep.  36.    Micb.  26  &  37  £lie.  B.  R.  in  Bozoun's  cafe. 

10.  By  name  of  a  reverfion  in  a  fine  remainder  will  fafs.  s.P.  n.c« 
Cro.  E.  594*  pi.  37.    Mich.  39  he  40  Eliz.  C.  B,    Edwards  > ^4-  >n  tbe* 

morton  v.  Tracy.— S.  P.  PL  C.  157.  b. ^S.  P.    Per  Fenner*    4  Lc.  76.-^—-^  F. 

Roll.  Rep.  319.-  ■  PI.  C.  141.  b.  Arg.  S.  P.  in  the  cafe  of  Browning  v.  Beflon;  but  where  bo 
iiaa  a  rcverfiion  of  fome  lands  and  remainders  of  oibets,  the  grant  of  all  bis  leverfions  will  not  Mft 
the  remaindeit.     Vl»  C.  14a. 


XI.  By  the  words  all  his  interejiy  the  rent  divided  from  the  Cro.E.640. 
reverfion  will  pafs,  and  the  reverfion  clearly  pafies  by  all  his  e/late,  ^J'  ^'  ^^ 
Mo.  526,  pi.  694.    Hill.  40  £liz.    Davy  v.  Matthews.  of  totuaT 

interefic 
fuom,  as  well  revet  fions  as  pofleflions  in  fee  fifflple  (ball  ptft.    Co.  Litt^  342. 

12.  By  the  name  of  remainder  a  reverfion  vnW  pafs  in  a  fine^ 
jl  And.  131.  pi.  67.    Mich.  41  and  42  £liz.  Anon. 

13.  If  A,  leafes  for  life  to  B,  and  after  grants  the  reverfion  to  C 
hahendsan  to  C.  in  fee  after  the  death  ofB.  this  is  void ;  for  it  is  as 
much  as  if  he  had  laid  habendum  the  reverfion,  whieh  had  not 
been  good ;  per  Haughton  J.  But  Crooke  and  Doderidge  held 
clearly  e  contra^  becaufe  it  is  not  faid  habendum  the  reverfion,  but 
otJy  (aid  habendum,  and  this  may  be  intended  the  land,  aid  then 
it  had  been  clearly  goo4 »  but  if  it  be  intended  the  reverfion,  yet 

it  is  good,  becaufe  Sie  efiate  pafl*es  immediatelv  to  be  in  poflefion  .    * 

by  thfc  death  of  the  lefiee ;  and  Doderidge  fiua,  that  this  had  bees 
adjudeed  3  or  four  times  in  this  court  before  now:  but  Haughton 
agrded^  that  if  it  had  been  habendum  the  land^  &c«  it  had  been 
good.  Roll.  Rep.  256.  Mich.  13  Jac.  B.  R.  Obiter  in  the 
cajb  of  Soutfacott  v«  Adams* 

14.  A.  devifed  the  third  of  fiB  hie  living  to  hk  wife  for  life  ;• 
Ms  'tetrads  to  lands  in  reverfion  expedaat  of  eftate  for  life,  as 

well 


tvell  8S  to  landl  in  poireffion^  and  is  as  much  as  if  he  had  laid  alt 
hisfdrm.  Cro.  J.  649.  pL  i8.  Mich.  20  Jac*  B«  R.  Rowland 
V.  Doughtv. 
At  the  time  J  1 5.  Whcrc  there  is  z  future  arm  U  commence  afiera  term  in 
The  rcver!  ^>  ^  revcrfion,  as  a  reveriion  cannot  be  granted  emnino  hy  way  §/ 
fioD  wasrx-  gxanty  becaufe  the  eftate  does  not  pafs  till  attornment  ^  but  hyfint 
I^flj«  o«*    It  may.    Skin.  387.    Mich.  5  W.  &  M.  B.  R.    Quarn  v.  Roc. 

Icafc,  notwithftanding  the  grant  of  the  fecond  Icafe;  for  that  continued  only  an  inlereflle  termini. 
And  did  not  alter  the  reverfion  which  remained  intircly  cxpe&ant  upon  the  fir  (I  Icafc,  aa  it  wa& 
before ;  and  judgment  accordingly,  i  Saik.  90.  pi.  1.  Trin.  ^  W.  &  M.  in  B.  IL  S.  C.  by  name 
o(  Cwun  and  Ward  v.  Roe. 


(r.a)pi!V        (H)    Paffes.    By  what  Words.    Infuturo. 

I.  j\  FARM  is  in  leafe^  the  Icflbr  grants  another  leafe  of  the 
JlX  reverfion  of  the  farm^  h  abend,  the  farm  after  the  end  of  the 
former  leafe  \  this  is  not  a  grant  of  the  reverfion  in  pofleffion,  but 
of  the  land  when  it  ihall  come  into  poflefSon,  by  reverting  after 
the  end  of  the  iirft  leafe.  Fl.  C.  197.  b.  198.  i  £liz.  Wrote«> 
lley  V.  Adams. 

2.  A.  granted  land  to  C.  after  the  death  of  B,  for  4  years^  and 

die  grant  was  made  hy  the  name  of  a  reverfion  \  this  is  but  a  leafe 

in  reverfion ;  if  it  Ihould  be  a  grant  of  the  reverfion,  it  is  void^ 

becaufe  it  is  to  begin  after  the  death  of  another.    Goldfb.  39. 

pi.  14.    Per  Cur.    Mich.  29  £liz«  Anon. 

Ibid.  58^.        3.  A.  tenant  for  life  makes  leaf e  for  4  years  to  jB.  and  after- 

^^' &  ^o^*  wards  grants  the  reverfion  to  C.  habend.  tenementa  pradiSia^  front 

jRiz.  s.  C.  MiMkmmer  nextyfor  life  of  A*     The  tenant  attorns,  yet  nothing 

tfirmed  in  pafied,  becaufe  limited  to  begin  at  a  day  to  come.     Cro.  £.  450* 

%^^1_  pl.  18.    Mich.  37  &  38  Eliz.    Buckler  v.  Harvey. 

a  And.  S9.  S.  C. 

Cro.E.3a3.  4,  A.  tenant  for  life,  reverfion  to  B. — 5.  hy  deed  grants  to  C 
It  c  cited  ^®  reverfion,  of  the  (aid  land,  b^enff  di£iam  reverfionem  cum  poft 
IP'arl!  cafea  mortem  of  the  tenant  for  life,  without  more,  ad  terminum  vita 
906.  in  cafe  gjus ;  tenant  attorns,  this  pafies  as  a  reverfion,  and  the  words  cum 
v!  Orchard.  P^^  mortem  are  idle.  Adjudged.  And.  284.  pL  292.  (bis) 
1^  where  Hill.  34  Eliz.    Daihper  v.  Milbourn. 

A.  made  a 

leafe  for  j  tivet,  and  after  granted  the  reverfion  to  another  for  his  Iife»  to  eommenee  mfier  the  dntb 
€f  the  3  livet«  it  was  refolved  that  the  worda  (to  commence,  &c.)  were  void,  and  the  grant  of  tb« 
reverfion  good  in  praefenti.  Mo.  dSi.  pi.  1136.  in  cafe  of  Stcwkley  v.  Btttier^  Gii.Cf  Hill. 
J4  Eliz.  B.  R.   Anon. 

He  in  reverfion  expefibnt  ott  eftate  for  K(e  granti  the  reverfion  by  the  premtfes  of  the  deed  t» 
Another,  afier^  itmtb  of  the  iejfeti  thift  ia  void«  becaufe  it  is  to  comaence  at  a  day  to  come ;  and  fii 
it  had  been  if  it  had  been  by  an  habendum.     Per  Coke.    R.0IL  R.  ft6i.  pU  31.    Mich.  13-Jac, 

B.  R.— That^t  is  voidi  per  a  juft.  againfl  1.  who  diHinguifhed  between  an  *  bahend.  foft  mortem^ 
and  habend.  from  ^futwre  daj^  that  the  firft  ia  a  limitation  as  to  the  [tinkeof]  having  the  pofleflioDt 
and  not  aa  to  the  having  the  icvcrfion ;  for  that  ia  ib  the  grantee  pitiently,  but  tbiit  tiK  to  exdudet 
ibc  grantee  from  having  the  reverfion  till  that  time.    Cro.  £.  450.    Buckler  v.  Harvey. 

*  By  the  grant  of  the  mefTuage  and  land  bahend*  teverfionem.^  ^c.  for  lifie  00ft  mortem  of  th* 
klFee,  &c.  the  habeqd.  is  good ;  for  in  judgment  of  law  nothiag  but  the  itvattwi  il  gnuBted  in  the 
pf emiifei.    19  Jtfip*  b«  i97«    iioidd'»  oswi  — ■  ClQ«  {•  |S|.  9.  Ct 


5.  A.  made  a UAfir yuars  H  B. aadaftenMudf  A.  eti^hnud  the  Ja 435.  pU 
/Af/f  /«  B.  and  by  tne  fame  deed,  to  which  B.  and  C.  were  parties,  If^^'^^^h 
granted  t§  B^  and  C*  alij  {^r.  (prout  in  the  leaie)  babin^  from  and  th^  v^^s 
after  tbefaid  term^  Ve.  to  C.  fir  one  month  after  the  end^  Vc^  ^choral  of 
tkefaid  Urm  and  years  in  the  faU  recited  leafe^  He.  and  after  tbejatd  J"' a**^,^**^ 
nanth  fully  determined  to  have,  &c«  the  premifea,  to  B.  bis  heirs  «[.  accOTdi^   * 
and  afigns  fir  every  rendering  6L  6s*  4d«  per  annum.    Adjudged  *ngly- — -> 
that  the  grant  is  void,  beins  to  convey  an  inheritance  in  hituro ;  ^'s^^^'  ^'* 
for  the  month  is  not  to  begtn  *  tiU  the  term  is  expired,  and  it  is  a  the  liime  ^ 
grant  of  intertffe  termini^  and  no  grant  of  a  reverfion ;  and  though  of  Smh  ▼. 
the  indenture  granted  other  tbingt  than  were  in  the  leafgy  yet  as  it  JJ*^"^'  j[*^* 
is  an  interefle  termini  of  part,  (o  it  muft  be  of  the  refiaue ;  for  •ccording- 
there  cannot  be  fraEilon  of  the  ejtate  %  and  then  being  only  an  in-  1/  by  3  JuC* 
tcrcffe  termini  in  C.  there  cannot  be  a  grant  of  a  remainder  or  re-  jo^,!***^,, 
verfion,  to  commence  in  future.     Cro.  C.  546.    Trin,  15  Car.  ofopiniQa 
B.  R.    Swift  Subchantor,  &c.  of  Litchfield  v.  Eyrel,  &c.    Leflees  ^^^^  ^^^ » 

freehold  to  commence  at  a  day  10  come. 


(I)   Paffes  by  what  Conveyance. 


-  v-^ 


K  S  S  O  R  confirms  the  eftate  of  leflee  for  years,  remainder  Dofi.  & 
ji  toy.  S.  ].  S.  (hall  not  take  this  as  a  rcvcrfton,  bccaufe  ^****'  5*" 
he  is  not  farty  to  the  deed.     PI.  C.  Arg.  25.  b. 

2.  Where  lands  are  in  leafe,  and  the  lefibr  makes  a  new  demife  ^^/'m  u 
of  the  /and;  this  is  fufficient  to  convey  the  reverfion  where  there  not  aifigo. 
is  a  deed  and  attornment  oi(o.  PI.  C.  421.  b.  422W  in  cafe  of  ^^^^  "^^^^ 
Bracebridgc  V.  Cooke.    .  ^t^,^ 

meat ;  and  thr/efore  a  grant  ihercpr  not  beinf;  pleaded  to  te  ^y  deed,  notwilbflbndtsg  that  it  waa 
by  «uornmeiiif  w»t  held  not  goodi  and  jud^^aicnt  accordingly.  3  Lev.  2^4.  1^  Pafch.  ^ 
Car.  a.    ficcly  v.  Purry« 

3.  Reverfion  exfeJIant  on  an  ejlate  of  freehold  lies  only  in  grant. 
Co.  Litt.  332. 

4*  Leffee  for  life  and  lejfor  join  in  ffoffinent  by.deed^  reverfion 
palTes  without  livery.  D.  362.  b.  AJarg.  pi.  20.  cites  it  as 
agreed  Mich.  6  Jac.  Anpn. 

^.  A  reverfion  cannot  pais  but  hn  deed  or  fine.  Cro.  C«  143* 
\xi  cafe  of  Long  v.  Nethercote. 

(K)    Reoerfioner  and  tenant  for  L^e.    Henft  thty 

are  leverally  inter j/ted^  inttrfe. 

»t  A     SEIS£D  in  fee  of  copyhcW  lands,  funcndftrcd  d^tt  e^tu^^^^ 
.TjLo    to  die  life  of  B.  00  condition  diait  ^.  ihould  cqey  the  ^^J^*  ^^  - 
Cune  for  lifef  A.  died,  C*  entered,  and  temmtud  waflt  on  the  5^^  L;  nw 
lands  and  the  timber.    On  a  bill  by  B.  to  ftay  wafte,  it  was  de*  thmg  ao- 
creed  that  no  relief  could  be  for  wafte  doo^  it  appearing  that  C.  l"'"' '1';' 
Vol..  XIX,      "  8  tenant '^'^'''^' 


hqlil..OT  tht  unantfir  lifi  hut  paid  oj^  lOpL  mortgage  m  ttn  frglmjit  \  but  an 
^1^*  ii^un^on  againft  him  to  ibn^  ail  futurg  voajli^  and  B.  to  paytwo 

thirds  of  the  lool.  and  C*  toe  ot^er  third.    Fin.  R.  220.    Trin. 
27  Car.  2.    Cornift  v.  New. 

2.  Oliver  Cromwell  (the  grandfon  of  the  proteAor)  devifed  a 
termf9r  99  years  t9  trufteafor  paymgnt  «f  debts  and  legacies,  and 
fuhjed  thereunto  devifed  U  Richard  Cromwell  bis  fatber  for  life^ 
rtmainder  to  bis  jifltrs  the  plaintiffs.  The  debts  and  legacies 
were  paid  bv  fale  of  timber  and  wood ;  yet  a  Uafe  for  9  yean 
r  225  3  certain  was  aecreed  to  be  made  by  the  truftees  to  a  tenant,  oi  part 
of  the  capital  mejptage^  at  170I.  per  ann.  though  the  reveritoners 
oppofed  it.  2  vern.  647.  pi.  576.  Hill.  X709.  Gibfon  v. 
Cromwell. 


(L)     Rcverfimer.     His  Powen     Charges  by  him 

good  to  bind  the  Heir. 

Aiifiman  j. TTE  in  reverfion  may  charge  the  land  in  the  life  of  the 
it^'/^  JlI  ^n^t  for  life ;  and  this Sull  take  eSoBt  after  the  death 
J,  s.fir     of  the  tenant  for  life.    Br.  Rents,  pi.  24.  cites  34  Afl.  4. 

lag  a#.  fer  jbmmi,  amd  mflfr  gfantt  /«  dmotber  3«.  out  rf  the  land  wAich  y.  S»  held  of  him  fir  term  of 
iifi  to  tbegnmtee  mnd  hts  beirt  duritig  the  life  9/ the  rrantcr ;  this  (hall  be  taken  as  a  grant  of  a  Metu 
rent  by  him  in  rcvcrlk)ii|  and  that  the  grantee Jball  have  the  remt,  though  y»  S,  diet.    Ibid. 

2.  If  a  man  leeifes  for  Ijfe^  and  grants  the  reverfion,  or  re- 
mainder  over  toy.Ni  who  charges  the  land  and  diesy  and  the  tenant' 
fir  life  is  heir  to  him  to  the  fee^  he  (hall  hold  difirharged ;  for  be 
bath  the  toffeffiien  by  purchafe  though  be  bath  the  fee  by  defcent^  and 
yet  the  nanktenement  is  extioguiflied  in  the  fee.  Qiuere.  fir. 
Charge,  pi.  i6.  cites  9  E.  4.  18. 

(M)     Anions.    What  AAions   Reverfioncr   may 

have^  and  when. 

I.  TF  a  man  devifes  lands  to  one  in  tail,  and  the  tenant  in  tail 
.  Jt  dies'withoQt  ifitie,  he  in*  reverfion  (hall  have  a  writ  of  ex 
gravi  querela  in  nature  ofaformedon  in  the  reverter^  to  recontinue 
the  pofleffion  of  the  land  in  him.     E.  N.  B.  199.  (A) 

2.  The  grantee  in  reverfion  (ball  have  writ  of  ad  terminum  qui 
precteriit  againft  the  ItSStt  or  kis  heir  or  afflgnee,  and  yef^  there  is 
no  fuch  writ  in  the  regiftcr«  F.  N.  B.  202.  (B)  cites  8  E.  2. 
Itin.  Cane. 

3,  He  in  reverfion  (hall  have  writ  of  intrtifion  ^^goinft  him  .who 
intrudes  into  the  land  after  the  death  of  tenant  fir  life^  or  in  dower'^ 
or  by  the  curtejy.    F.  N.  B.  203.  (E)  '  ; 

4.' Where  tenant  in  dower' aliens  in  fcei  fw  life  or  in  tail,  he 
who  has  the  reverfion  in  fee,  or  in  tail,  or  for  life,  fball  have  a* 
writ  of  entry  in  cafu  provifo  againft^  the  aKenet^  and*  againft  Hint 

^ho 


v^ho  is  tenant  of  the  freehold  during  the  life  of  the  tenant  in 
dower,  &c.  and  the  writ  may  be  in  tlnpir^  cui^  anip^ft.  F.  N.  B^ 
205.  (M) 

5*  If  a  man  granU  tbf  rtvtrjkn  rf  lamb  which  are  held  of  his 
inheritance  in  dowers  and  the  tenant  att$ms^  and  afterwards  the 
tenant  in  dower  aliens  in  fee^  the  grantee  ihall  have  a  writ  di 
ajfignaiiMe.     F.  N.  B.  206.  (B) 

6.  If  tenant  for  life^  or  for  anodier's  life,  or  by  the  curteiy 
aliens  in  fee,  in  tail  or  for  life,  he  in  reverfion  for  life,  in  fee,  or  in 
tai(  ihall  have  a  writ  of  entry  in  confamli  cafu^  during  the  life  of 
lenant  for  life  who  aliened.     F.  N.  c.  2o6.  (F) 

7.  Where  tenant  ^n  dower  by  At  curtesy  ^r  for  Ufe  aliens  in 
fee,  or  life  of  another,  or  in  tail ;  after  their  death  he  in  reverfion 

in  fee,  or  for  life,  fhall  have  a  writ  of  entry  ad  eommunem  legem.  V  226  1 
F.  N.  B.  207.  (G)       *  ^  L  J 

8.  A.  leafed  for  years  to  B.— — B.  covenanted  to  repair.  A. 
granted  the  reverfion  toC.  B.  died  leaving  his  wife  executrix, 
rer  Cur.  C.  fhall  not  recover  damages-htt  only  from  the  time  of 
the  granty  and  not  for  any  time  before ;  yet  the  executrix  fli  JI  hie 
charged  for  non-repairing  as  well  in  her  hufband's  time  as  in  her 
own.    3  Le.  51.  pi.  72.    Trin.  15  Eliz.  C.  B.  Anon. 

9.  Tenant  in  pofieffion  may  have  trefpafs,  and  t%e  reverfioner 
may  have  cafe  for  the  fame  trefpafs,  as  for  deftrudion  of  timber 
treesy  in  regard  of  their  feveral  interefts.  But  the  reverfioner  can* 
not  have  trefpafs  during  the  term  \  for  that  is  founded  only  upon 
the  poflefEon.  3  Lev.  269.  Hill.  36  &  37  Car.  2.  and  i  Jae.  2* 
C.  B.     Biddlesford  v.  Onflow.  * 


(N)     Pleadings.     And   where   there  muft    be  araitifw.aj 
Profert  or  Monjlrans  of  Deeds,  iii  Cafes  of  Re-  ^'*^""- 
verfions  and  Remainders. 

I,  \T 7*-'^'"  ^y  1^'"^  '^^  remainder  he  ought  to  (hew  deedefre^  ibW.  pi.xs- 
VV    mainder^  and  fo  he  did,  and  variance  is  not  material  ^'"c**/'i 
there.     Br.  Monftrans,  pi.  17.  cites  42  E.  3.  19.  U^UV-fl 

the  teiuat ;  but  by  rtndi.  be  seed  ao|  Amw  it  till  it  be  denundef 

2.  In  affife,  where  he  in  remainder  is  in  |>ofleffioii,  fe  that  the 
remainder  be  executed^  he  may  {Jead  the  matter  and  convey  himfelf 
to  the  remainder  without  Jhewing  deed  of  remainder ;  becaufe  it  is 
executed.     Br.  Monftrans,  pi.  103.  cites  43  AS.  a4< 

3.  Contra  where  be  demands  the  land  hy  *  ferwadme  in  die  re-  *  Ibid,  pi. 
mainder,  or  brings  a  writ  of  wafie.    fir.  Monftrans,  pi.  103.  cites  £|^^!^^** 

43  AflT.  24.  Contra  that 

be  ia  Femiiader  may  be  rceeived  witbont  (hewio^  deed. 

4.  In  replevin,  y^rt/wj  were  ^ven  to  A.  in  tail^  the  remainder 
toB.in  fefj  ti^e  tenant  in  tail  is  feifed,  and  dies  without  ijite^  and ' 
kt  in  fgmtdnder  was  feifed  of  fealty^  and  dj/lrained  and  avowed  for 

S  a  the 
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the  rent  |  and  good  per  Cur.  withdut  ibewing  deed  of  remainder* 
Br.  MonftranS)  pi.  150.  cites  45  £.  3.  28.  , 

5.  Hi  in  remainder  who  gets  a  releafe  of  bis  companion  in  rc-% 
mainder. prayed  to  be  received,  and  was  received  notwich {landing 
that  the  releafe  was  made  pending  the  ivrit^  but  he  iball  not  (hevr 
deed  of  remainder  and  the  releafe  too  -,  quod  nota.  Br.  Mou- 
ftrans,  pi.  30.  cites  7  H.  4.  10. 

6.  Praecipe  quod  reddat  \  the  tenant  for  life  praved  aid  of  him 
in  remainder.^  Per  ThirAin^^  you  (ball  (hew  deed  of  remahidet\ 
for  it  belongs  to  voa^  by  which  he  (hewed  deed.  Br.  Monftrans^ 
pi.  39.  cites  12  H.  4.  20.  Brook  makes  a  quaere,  if  of  neceffityi 
for  it  \%  otherwife,  22  H.  6.  i»  For  a  ivmaLader  may  be  by 
livery  without  deed.     Br.  Ibid. 

7*  ^uare  impedit  \  the  plaintiff  conveyed  himfelf  to  the  ad- 

vowfon  by  grant  by  fine  to  J.  N.  in  feej  who  after  granted  it  to 

W.  for  life^  and  afier  by  another  deed  granted  the  reverfton  to  the 

plaintiffs  and  that  W.  is  dead,  and  fo  made  title  to  himfelf;  a^id 

the  plaintiff  was  compelled  to  (hew  the  deed  of  grant  of  reverfion^ 

[*227  3  for  it  belongs  to  him,  but  not  the  grant  for  life  to  W.     And  per 

Hank,  he  ttaSX  (hew  the  fine  alio  \  and  fo  he  did.    Br.  Monftrans, 

pL  40.  cites  14  H.  4.  10,  II. 

Br.Oyerde      8.  He  in  remainder^  who  prays  aid  to  be  received,  need  not 

araicstpi.io.  Xhewdeedi  for  the  deed  of  remainder  belongs  to  the  tenant  for 

cites  S.C.    1^^.  p^  Strange,  quod  non  negatur.    Br.  Monftrans,  pi*  49. 

cites  7  H.  6.  X. 
;9oupon  a         ^,  /«  aJjJSfey  the  plaintiff  intitled  himfelf  by  remabider^  he  ought 
m^jhn      ^^^  ^  ^^^  deed,  and  yet  the  remai^er  cannot  commence  without 
which  can-  deed }  per  Fulthorp,  which  Yelvcrton  agreed.     Br.  Monftrans, 

not  com-       pi.  jj^i^  cites  21  H.  6.  23. 

writhoat  a«edt  but  lie  in  rf mmdcr  9&r  be  in  TCverfioQ  tamwt  have  t^«  Before  the  tematndfr  and 
truerjhnbt  fallen U  the  f^ejfi^n^  and  this  vcUcd  aitd  executed,  and  then  ibcy  need  nr^t  Aicw  accd  : 
•omra  after  cht execution  •!  it.    Per  Ycltrcrton.    Br.  MonUraai,  pk  55.  ciics  ai  H.  6.  23. 

10.  If  a  man  grants  the  reverfion  of  bis  tenant  for  life  by  deed, 
,  and  the  tenant  attorns  anddies^  and  he  in  reverfion,  who  purchafed, 
enters  \  this  is  a  good  plea  without  (hewing  deed,  for  this  \sex- 
ecuted\  and  it  appears  by  his  pleading;,  that  all  commenced  by 
title.     Per  Choke.     Br.  Monftrans^  pT.  60.  cites  15  £.  4.  16. 
Pl.C.  ^7.        11:  Leafe  for  life,  remainder  in  tail;  tenant  for  life  dies;  re- 
Mwu)tM»e  TO2indcr-man  enters  and  dies ;  his  iflue  fhall  have  formedon^  and 
CI^J.        declare  on  an  immediate  gift,  and  not  Ihew  the  deed  of  it;  but 
vgreed,  be-  otkerwife  tf  it  was  to  execute  it.     Per  Hales  J.  PI.  C.  52.  in  cafe  of 
^ff«i*mie  JVwjbiih  V.  Taibois,  cites  18  H.  8.  4.     Br.  Monftrans.  i. 

time»  an4  by  one  livery;  but  if  it  waa  by  grant  of  reveriioni  there  ihoogh  "he  was  once  feifetf, 
yet  it  iboula  be  otbcrwire;  frir  in  the  to  Ltb.  Aff.  the  diBcrence  la  taken  between  rtmaimder  and 
0tafttji9nt  (riaciio  ultimo  ut  {apra.^;;.  b. 

For  more  of  IKd^KdOU  in  general,  fee  gDrtlfe,  (Brant,  IBLc--  * 
mafntiert  i^efCCiti  and  other  prqper  Titles. 


•wk* 
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^t'otxttt. 


(A)     In  what  Cafes. 

I-  T7  E  O  F  F  M  E  }J  T  in  fee,  on  condition  that  feoffee  (hall  in- 
r    feolF  a  ftranger,  if  upon  the  tender  of  the  feofiinent  the 
Jlranger  refufes^  the  feoflFor  (hall  have  all  the  eftate  again*    Arg* 
ft  Roll.  R.  68.  cites  19  H.  6.  34.     2  Ed.  4.  3. 

2.  If  a  rent  be  granted  to  one  and  his  fucceflbrs,  and  the  ^9r« 
poratioH  is  diffhhed^  the  rent  (hall  revert  to  the  donor ;  and  there 
is  no  difference  between  things  lying  in  prender  or  ia  render. 
Per  Coke  and  Warburton  J.  but  Nichols  J.  contra,  that  the  rent 
extingui(hes  in  the  land  itfelf.  Godb.  21 1,  pi.  301.  Mich. 
II  Jac.  C.  fi.  in  the  cafe  of  the  Dean  and  Canons  of  Windfor 
V.Webb. 

3.  On  a  void  limtation^  as  of  a  remainder  in  poffibili^  of  a  ' 
tbattcl  real  to  the  heir  of  the  perfon  limiting,  there  the  e(rate  in 
intereft  reverts  to  the  limitor.     Chan.  Cafes,  8.    HilL  13  &  14 

Car.  2.  in  ca%  of  Goring  v.  BickerftafF. 

4*  lieyxk  vi2S  oi  ^  term  for  years  to  Jirueral  luccijjhcly  for  Jifg '^  [  ^^8  ] 
after  the  deaths  of  all,  the  reftdue  £hall  revert  to  the  executor; 
there  may  be  a  pollibility  of  reverter  even  where  no  remainder  can 
be  limited,  as  in  cafe  of  a  gift  to  A.  and  his  heirs  while  fuch  a 
tree  ftands.  i  Salk.  231.  Hill.  9  W.  3,  C.  B.  Eyres  v. 
Falkkmd. 

For  more  of  RebeCtet  in  general,  fee  COtlMtf  Ollt  (CSate>  3ICr)y» 

and  other  proper  Titles. 


^WiU 


(A)    What  ^ings  fliall  revive. 

X.  A    THING  which  is  tnee  txtinU  cannoc  revive.    Br.  Pie>  A*  whn. 
J\.  rt^tive,  pi.  3a.  cites  04  E.  3.  65.  %^!i!2^ 


UfnrtUJttfihtmamrtytkUttAieitVL  the  kttg |!vei die  anMr  l»  tilt  foIjtA  ia itt^ ytt 
nc  prioiuy  OnU  M(  revive    Ibid. 

S  2  3.  S» 
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2.  So  of  fervicesi  as  to  find  3  chaplains  to  do  fervice  in  A's 

chapel)  if  the  chaperfalls^  then  while  the  chapel  is  down  the  dirine 

fervice  ceafes :  but  if  rebuih  In  the  fame  place  of  the  old  one,  the 

fervice  is  revived,  but  if^  in  another  place^tht  grantee  is  not  bound 

to  find  chaplains  to  do  fervice  there.     Arg.  4  Rep.  86.   in 

LutterePs  cafe,  cites  10  H.  7.   13.  a.     16  H.  7.  9.  a.  b»  die 

Abbot  of  Newark's  cafe. 

Bnt  iftlie         3.  So  if  tenant  holds  to  cover  the  lord's  bally  if  the  hall  falls  or 

lord  CM      (j^  pulled  down,  and  built  larger  or  in  another  flace^  the  tenant  is 

Vj^  tt/es,    excufed ;  but  if  rebuilt  in  die  fame  place  and  of  the  fame  dimen* 

as  10  a       fions,  the  fervice  is  revived.    Arg.  4  Rep.  86.  b.  in  Lutterel's 

ftJ^K   cafe,  cites  10  E.  3.  23. 

ttn: "  is  itone.  Ibid.  1  ■  S.  C.  cited  Noy.  1*7.  io  cafe  of  Buck  v.  Amcottt,  bccaufe  thereby 
the  trn.ini  is  put  to  greater  charge,  and  no  pro6c  or  benefit  accrues  to  ihe  tenant.-— —Win.  4^. 
in  cafe  of  Pope  v.  Reynolds,  S.  C.  agreed.  Arg. 

Cro.  E.216.  4.  Prefcriptionfor  difcbarge  of  tithes^  being  interrupted  by  their 
^  H  z^  '  coming  into  lay-nands,  fliaU  be  again  revived  by  dieir  coming 
B^R.'s.  c.  into  fpiritual  hands;  for  tithes  are  not  ifliiing  out  of  land.  Le. 
according.   241.  pi.  336.    Mich.  33  £liz.  B*  R.    Buhop.of  Lincoln  v. 

Iv  bv  name    r^^„-^-»- 

of  Wick,     ^owpcr. 

bam  Bilhop  ol  Liooolii  v  Cpoper. 

5.  A  condition  cannot  be  difcharged  for  a  time,  and  in  efl*e  aeaia 
afterwards.  Per  Gawdy,  Clench  and  Poji^anfi.  Cro.  E.  oi6» 
Pafch.  43  Eli^.  B.  K.  in  cafe  of  Dumper  v.  Syms. 
'  6.  An  authority  revoked  cannot  be  revived,  but  without  adual 
repealing  it  is  not  to  be  avoided.  Arg.  Lone  74.  in  caTe  of 
Calvert  v.  Kitchin, 

S,P.byPop-      *f.  Things  of  necejjity  (hall  revive,  as  a  way  to  market  or  church, 

&  Dode-     Vent.  97.     Mich.   22  Car.  2.  B.  R.  in  the  cafe  of  Potus  v. 

ridge  J.      Hensjock, cites  ^Poph.  172.  &I  Cro.    Baker  v.  BRERfiMAKi 

Poph.  tyt.  2nd  of  this  opinion  were  the  Court. 

in  the  caie 

of  Sury  v.  Pigot.— — «-CfO.  C.  414.    Baker  v.  Breicman. 

*[229] 

s.p.byPop.  8.  But  not  fo  of  eafenunts.  Vent.  07.  cites  Cra  Car.  418., 
dCTTdJ«.°°*  ^'^^^  v-  Brereman. 

Fopb,  i7t.  io  the  cafe  of  Sury  v.  Pigot. 

9.  The  crown  grants  to  A>  who  mortgages  to  B*  and  afterwards 

.   the  grant  to  A.  is  fet  afide.     The  crown  38  years  after  rS'-grants 

to  the  heir  of  A.     Whether  the  re-grant  to  A.  is  lubjeA  to  B*s 

mortgage  ?    MS«  Tab,  cites  3  Feb.  1719.    Brown  t,  the  £•  tip 

Morton. 


(B>   IVhad 
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(B)    What  Things  may  revive.    By  what  A^. 

!•    \  CTION  en  execution  may  be  extinU  by  fetffinent^  and  yet  ^*wlie» 
jfx  may  rewve  if  tie  feoffment  be  upon  conditimt^  and  be  enters  ^^^Zjf^ 
for  tbe  eondithn  broken.    Br.  Reviviiigs,  pi.  5.  cites  38  £.  3.  16.  ^urdJ- 

^  fcemit  or  tlie 

heir  oi dlfcmthmtt  vrfewttmjier  difromtmuamct^  &c.  who  have  caiife  of  a£Uoii  or  reentry,  ^r  Ifhtd 
difftiftk  bh  tenant  and  makes  feojfnunt^  and  ihe  heir  of  the  diiKrifor,  or  difcontinuee,  or  tenant  re* 
cnurs,  the  tight  and  title,  and  aiuoo  and  feigniory  ia  deurmincd  for  ever.  Br.  Scire  facial,  pi.  89. 
cites  38  E.  3.  16. 

Contra  if  it  be  upon  condition,  and  tbe  feoffor  emttrs  for  condition  broken  before  tbe  beir  of  tbe  dif- 
feifor^  difc^mtintieey  or  tenant^  &c.  re-tntert.  And  fo  note  a  dhuerfiy  wbere  tbefeojfment  it  defeated 
by  re-entry  iy  tbe  condition  before,  &c.  and  where  not.     Br.  Scire  »ciat,  pi.  88.  ciiea  38  E.  3.  16. 

Mat  extcution  byfiatute  mercbant,  which  i«  extinS  by  feoffment  of  tbe  connfor,  made  to  tbe  comnfee 
after  execution,  »^o«  condition  cannot  ivvive  by  entry  for  the  breaking  of  the  condition.    Br.  Ke- 

yivingi,  |>1.  a.  cicci  46  £.  3..  a;. Br.  Audita  Qocrcla,  pL  5.  dtea  S.  C.    For  a  thing  which 

ia  determined  canuoi  revive. 

2.  7  £.  4.  cap.  5.  Ena£ts,  that  lands  belden  e/^  a  common  ferfon  ^J^^} 
by  fealty^  rent^  or  other  Jervice^  coming  to  tbe  kinfs  bands  by  at^  j^ rent  by 
tatnder  of  treafon^  and  being  after  granted  by  the  king  to  another^  difirefi. 
Jhall  be  boldin  as  iffucb  attainder  bad  not  been.  ?'•  ^y'^- 

3.  If  a  man  is  attainted  of  treafon  an4  hdds  land  of  a  common  ^"^*'  '^ '  ^* 
ferfon^  there  if  the  heir  of  him  who  was  attainted  be  reftored  by  far^- 
liament  in  Juch  form  as  if  no  ftich  attainder  had  been^  there  the 

feigniory  of  the  common  perfin^  of  whom  he  held  before^  is  revived  ; 
quod  nota.     Br.  Revivings,  pi.  8.  cites  31  H.  8. 

4.  If  tenant  in  fee  takes  wife  and  makes  a  leafe  for  years,  and 
dies,  and  the  wife  is  endoived:  (he  (hall. avoid* the  leafe.  But 
afier  her  deceafe  the  Uafe  Jhall  be  injorce  again.    Co.  Lite.  46.  a« 

5*  If  the  patron  grants  the  next  avoidance^  and  after  parfon^ 
patron^  and  ordinary^  before  tbe  ftatute^  had  made  a  Uafe  of  the 
glebe  for  years^  and  after  the  parfon  dies^  and  the  grantee  of  the  next 
fivoiaance  had  prefented  a  clerk  to  the  church,  who  is  admitted^  in- 
ftituted,  and  induded,  and  died  within  the  term^  xhtjbatron  prefents 
a  new  clerky  and  he  is  admitted,  inftituted,  and  indu(^ed ;  albeit  he 
conies  in  under  the  patron  that  was  party  to  the  leafe,  yet  becaiifo 
the  lajl  incumbenty  who  had  the  whole  eftate  in  him,  avoided  tie 
leafcy  it  Jhall  not  revive  again,  no  more  than  if  zfetne  covert  levies 
a  fine  abncj  if  tbe  bujband  enters  and  avoids  the  nne,  and  dieSy  the  . 
whole  eflate  is  avoided  lb  as  it  fhall  not  bind  the  wife  after  bis 
death.     Co.  Litt.  46.  a. 

6.  If  a  woman  be  endowed  of  an  advowjon  which  is  c^ro» 
priatedj  and  (he  prefentSj  and  her  incumbent  ts  admitted^  inftituted 

and  indued,  albeit  the  incumbent  diesy  yet  the  appropriation  is  [  230  ] 
wholly  dij/ohedj  becaufe  the  incumbent  which  came  in  by  pre- 
ientation,  had  the  whole  eftate  in  him  i  and  fo  was  it  adjudged 
as  the  cafe  is  to  be  intended.    Co.  Litt.  46.  b. 

7.  Tenant  in  tail  makes  a  leajefor  40  yf^^s^  referving  a  rent^  Carth«t6(i. 
to  commonto  10  years  after^  and  irVi,  the  ijjiu  enters  and  infeoffs  A.  ^'jJIbS^per 
ip  year$  (xpirc^  the  lejfeo  enters  ^  if  J.  accepts  tbe  rent  the  leafe  is  3  jua.  «qq. 

S4  goods  "*HoU 


^*  J*J".  t^ ;  for  he  flitll  have  the  fi^me  dedion  that  iflue  in  tail  had, 
ffimmtririt  ^^^^  ^  ^^^^^  '^  g<x><^  oi"  ^^  ^void  it,  io  as  it  could  not  be  pre* 
V.  Cud-  cifely  affirmed  wliedier  by  the  entry  of  die  ifitie  this  executory 
^^^^        leafe  was  avoided,  but  it  depends  uncertainly  upon  the  will  of  the 

feoffee.    Co.  Litt.  46.  b. 
tStik.6S6.      8.  Where  a  warranty  extinguxihes  the  right,  a  nka/i  0/  thit 
^'t  ^^u*  warramy  will  feC  it  up  again.    The  pleading  a  rebutter  fliews  it 
^     '  does  not  give  a  right ;  for  die  cociclution  is  not  judgment  fi  adtb, 

but  is  by  eftoppeK     Arg.  11  Mod.-^o,  91.  pi.  13.  cites  Fitxh. 

tit.  Droit  29. 

For  more  of  Vitbtbt  in  general,  fee  SftlOR,  Contlftfonflf,  (CJt« 

tinguifl^ment,  S^atior,  l&eCumuions,  and  odier 

proper  Tides. 


mm. 


(A)    The  Jiveral  Sorts.     And  of  the  Difference  be- 
tween that  and  7 /tie  and  Inter eji. 

•Pi.c.4Sy.  i.T^JOTE,  ♦  there  is  lus  ncuperandi^  jus  intrandi^  jjus  ha* 
^;^^^J^*^"  ..  1%  imdi^  jus  ntimnaiy  jus  percipimdi^  jus  fofftdendi.  Cov 
i7&isEiiz!  Litt.  345.  b. 

in  the  cafe 

of  Nichols  V.  NichoU.— — — — -S.  P.     8  Rep,  151.  b.  accordingly  in  AUham't  cafe. 

Godb.  313.  Arg.  ia  the  cafe  of  Shdiield  v.  RaicltfF. 

•G.  Treat.  j.  There  is  jus  proprutaiisy  a  right  of  ownerfliip;  jus  pojfef- 
^IvY^hli'  fi^'h  *  ""^S^^  ^^  k\(\n  or  pOileiTion  j  and  jus  proprietaiis  isf  pof- 
the  '6\{if\{oT  fijftonisy  a  right  both  of  fijht  and  pofleffioii ;  and  this  is  anciently 
has  only  called  jus  dupUcatunty  or  droit  droit :  for  example ;  if  a  man  be  dif- 
TOffcffion  f*^'fc^  of  an  acre  of  land,  the  diffeifee  ha ^  jus  proprietaiis^  the  *  dif^ 
becauietbe  feifir  has  jus  pojjejftonis ;  and  if  the  diffeifee  releafes  to  the  dijfeijory* 
diffeifee       he  has  jus  proprletatls  &  poflefllonis.     Co.  Litt,  266.  a. 

way  enter  ^       w      t.  < 

and  evid  him ;  but  agtinft  all  other  pcrfooa  the  difleifor  baa  righti  and  in  thia  refpe6loi»1y  can  be 
faid  to  have  the  right  of  pofleffion;  for  ia  refpcft  to  ihe  diffeifee  he  b^s  no  right  at  all.  But  whes 
a  d<ifcent  is  caft,  the  heir  of  thediffeifor  has  jus  poffdTtonis,  becaufe  the  diffeifee  cannot  enter  upoA 
'his  poffefllon  and  evifi  him,  hut  is  put  to  his  real  a^lion,  becaiife  the  freehold  is  caft  upon  the  heir ; 
mnd  faysi  that  the  notions  of  the  law  do  make  this  title  to  him,  that  there  aaay  be  •  perfon  in  being 
to  do  the  feudal  duties,  to  fill  the  poffcilion,  and  to  anfwer  the  adions  of  all  perfons  whatever;  and 
^•cc  it  U  the  law  that  givea  him  this  lighc,  and  ebJigci  him  19  ihefc  di»vcs,  aaicctdent  to  any  tlj 


fl 

^  Ui  •«•»  It  mA  4cind  focb  pelfieffiott  from  iIm  aft  pfaoy  other  pcrfim  wlitttver  till  fucli  poC 
Celfioa  be  criAfd  byjadgmcnt ;  which  being  alfo  the  wBt  of  the  lew  mey  dcftroy  ihe  htxr't  title. 

If  a  Jijeifir  mi  the  time  of  JUs  dtmih  hat  mot  tbefrteboU  in  htm  it  caoooc  be  caft  apoa  hit  heir  | 
for  tlien  chcce  is  bo  danger  that  che  freehold  Ihould  want  a  poffeflbr ;  therefore  the  Javf  trtatu  «• 
tiiie  Hfmck  p^tf^  '"  f^  ^^  ^  ^^^  •  ^  '^  ^"^c^  incongruoua  that  the  law  fliould  fuppofe  the 
light  pf  *  pofleiuon  io  the  heir,  when  the  poffcflion  ia  in  another  at  the  deeth  of  the  anccAor.  The 
U  w  ^ill  nut  afterwards  create  him  a  new  utie  im  prejmdic*  oftbe  ftrfim  thai  bat  t^  right  af^ptrffk^ 
'  If  the  dtftiiiDr  therefore  malice  a  Uaftfir  lift  he  ptru  with  the  poOelfioOf  and  canaot  tranlmit  iC 
to  the  heir,  fince  be  hadjparted  with  it  at  the  time  of  his  death*  and  the  4iifetmt  9fa  reverfittt  mriff 
mtt  make  a  right  rffj\fi9»  %  for  nothing  dcfccnds  to  the  hetr  tn  revei^n  b«t  the  right  of  th«  re- 
^erOoo,  and  that  is  a  nght  againft  all  other  perfons  but  the  difleifce;  for  fince  only  ,the  right  de« 
fccndf  the  hetr  can  be  in  no  better  cafe  than  the  difleifor  was  at  the  time  of  his  death ;  and  there- 
fore vAna  tomtit  far  lift  Mat  ht  hot  only  the  nahti  fajfejfifm^  as  the  dtflcilbr  bad  it.  Bnt  if  the  di(> 
feifor  had  died  in  pofleflion,  the  law  for  the  realon  aiorefaid,  cafting  the  pofleffioo  on  tbe  bcir* 
fnaket  it  a  rights  for  that  Itfinfarlya  r/g^  n$»kieh  a  wtan  nattt  /•  iy  the  aS  of  the  law ;  and  fiaee 
the  heir  in  foch  cafe  would  come  to  the  poflci&on  by  the  aft  of  the  law,  it  mnik  be  called  a  right  * 
of  pofleflion  i  ind  it  could  not  be  a  right  of  pofleflion  if  he  could  not  defend  it  againft  all  a/|« 
greflbra ;  tbercfere,  in  fueb  cafi^  the  right  of  entry  is  taken  away  from  all  others  \  and  hence  tliedif- 
tinAion  caaM  Io  be  made  between  jus  poflcffionia  and  jus  proprietatis.    G.  Treat,  of  Ten.  191  m^^ 

3.  Rigbt^yth  five  rc£huii»  (which  Littleton  often  ufes)  fjgnifies 
properly  and  fpecially  in  writs  and  pleadings^  when  an  e&te  it 
turned  to  a  right,  as  bv  difcootinuance,  difleifiiH  &c.  where  it 
ihall  be  fiud^  quod  jus  ocfcendit  &:  non  terra.  But  (right)  does 
alfo  include  tiie  eftate  in  efle  in  c0nviyancesy  and  therefore  if 
tenant  ih  fee  fimple  make  a  leafe  for  years^  and  releafes  all  his 
right  in  the  land  to  the  leflee  and  his  heirs,  the  whole  eftate  in 
fee^fimple  pafles.  And  fo  commonly  in  fines  the  right  of  the  land 
includes  and  paflTes  the  eftate  of  the  land,  as  A*  cognovit  tene- 
menta  prsediCT  efle  jus  ipfius  B.  &c.  And  the  ftatute  iayS)  jus 
fuum  defendere,  (which  is)  ftatum  fuum.     Co*  Litt.  345.  b. 

4«  77/Zf  properly  (as  fome  lay)  is,  when  a  man  has  a  lawful 
caufe  of  entry  into  lands  whereof  another  is  feiled,  for  the  which 
he  can  have  no  a&ion^  as  title  of  condition^  title  of  Mortmain^  ice. 
But  legally  this  word  title  includes  a  right  alfo  }  and  title  is  tbe  nmre 
general  wordy  for  every  right  is  a  title,  but  every  title  is  not  fuch  t 
right  for  which  an  a£lion lies ;  and  therefore  titulus  eft  jufta  caulk 
poffidendi  quod  noftrum  eft,  and  fignifies  the  means  whereby  a 
man  comes  to  land,  as  his  title  is,  by  fine,  or  feofltnent,  «c« 
And  when  the  plaintiff,  in  affife,  makes  himfelf  a  title,  the  tenant 
may  iay,  veniaC  afiiia  fuper  titulum,  which  is  as  much  as  to  fay, 
upon  tne  title  which  the  plaintiff*  has  made  bv  that  particular  con- 
veyance ;  et  dicitur  titulus  a  tuendo^  becaufe  by  it  he  holds  and 
defends  his  land ;  and  as  by  a  releafe  of  a  right,  a  title  is  releafed, 
(o  by  releafe  of  a  title,  right  is  releafed  alfo.    Co.  Litt.  345.  b. 

5.  Intereft.  Jnterefle  is  vulgarly  taken  for  a  term  or  chattel 
real,  and  more  particularly  for  a  future  term ;  in  which  cafe  it  ia 
faid  in  pleading,  that  he  is  poflefied  de  interefle  termini.  But  ex 
Vi  termini,  in  l^al  underftanding,  extends  to  eftates  or  ri^hts^ 
that  a  man  has,  ^  in,  to,  or  out  of  lands ;  for  he  is  truly  fiud  to 
have  an  intereft  in  them ;  and  by  the  grant  of  totum  interefle 
Aram  in  fuch  land,  as  well  reverfions,  as  pofleffions  in' foe  fimple 
ihall  pais,  and  all  thefe  words  fingularly  fpoken  are  nomina  col« 
lefiiva ;.  for  by  th^  grant  of  totum  ftatum  fuum  in  land,  all  his 
tftate  tfierein  ^/eSth^  eft  fie  de  cstcrist    Co*  Litt*  345.  b. 

6.  ConStim 


^3^  Man 

6.  CoHStUn  is  mt  a  rights  hd  a  l»C&.  fir*  Dmic  de  &efio^ 
p'- 35.  cites  33  Aff.  II. 

7.  By  alienation  of  an  advowfon  in  Mortmain^  the  king  has  no 
right,  but  only  a  title,  fir.  Droit  de  Redo,  pi.  5.  citet  47 
E.  3.  II. 


*(B)    fFbere  a  Pojefwnjball  draw  the  Right  of  the 

Land  to  it. 

I.  nr^HERE  is  a  diverjiiy  when  the  pofleflion  (hall  draw  the 

X    right  of  the  land  to  it,  and  when  not*    And  therefore 

when  the  p^jfejfian  is  firft^  and  then  a  right  cemes  thereunto,  the 

'•  entry  of  him  that  has  right  to  the  pofleffion  (hall  gain  alio  the 

righty  which  follows  the  pojpffion^  and  the  right  of  poifeffion  draws 

the  right  unto  it.     But  when  the  right  i^^rfty  and  then  die  pof- 

ibflion  comes  to  the  right,  albeit  the  po(te(fion  be  defeated ;  yet 

the  right  of  the  difleifee  remsuns.     Co.  Litt.  283.  b. 

As  if  the         ^.  fFben  the  naked  right  is  precedent  before  the  acquifition  of  the 

i^J/'Ibf'^  ifc/wa;^*//  efiate ;  there  the  recontinuancc  of  the  defeafible  eftate 

heiro/tbt    (hall  not  draw  with  it  the  preceding  right.    Co.  Litt«  266.  a. 

though  the  itir  rtcowr  the  lamd  ^gwak  the  dUTcilcea  yeTflitll  lie  leave  the  prcoediiig  right  is  the 
diffeirrr.     Co.  Litr.  266.  a. 

S9  if  a  ^jocwum  tSat  6a s  right  ofdo<Wfr  dtffdfcs  the  Bcir,  and  he  recover*  the  iamd  againft  her,  yet 
Ihali  he  leave  the  right  of  dower  in  her.    Co.  Lite.  t66.  a. 

A*  if  the  J.  When  the  meer  right  is  fisbfiquentj  and  transferred  by  aS  in 

^iKuorh  '^"*^»  ^^xt  though  the  pojeffion  be  continued:  yet  that  (hall  not  draw 
dijfcifed^      the  naked  right^with  it,  but  (hall  leave  it  in  him.    Co.  Litt.  266.  a. 

and  the  dif 

feifor  enfeoffs  the  heir  apparent  of  the  d'iffeifee  being  of  full  age,  and  thco  the  diffrifee  diet^  amd  the 
nakrd  tight  defcends  lo  hinii  and  the  heir  of  the  diiTcifor  rccovcisihe  laud  agaiuft  him,  yci  Le 
leaves  the  naked  tight  in  the  heir  of  the  difreifee.     Co.  Liu.  266.  a. 

So  if  the  difcufitinuee  of  t*nant  in  tail  enfeoffs  the  iffue  in  tall  of  full  agr;  and  tenant  in  tail  dies^ 
aod  then  the  dif  cant  inuee  recovers  ibe  land  ag^iolt  him,  yet  be  leavea  the  naked  ligut  iu  itic  ifliie* 
Co.  Litt,  a66.  a. 

At'yiA.dif-      4.  Regularly  it  holds  true,  that  when  a  naked  right  to  land  is 

^h^roftbe  ^^^^^fi^  '^  ^^'^  ^^^^  ^^^  j^^  pojffiffi^^^^y  and  another  by  a  nuan  title  re^ 
diffeifor  covers  the  land  from  him,  the  right  of  pojfejfton  JhaU  draw  the  naked 
who  it  in  right  with  it,  and  (hall  not  leave  a  right  to  him  to  whom  the  re« 
^y/*£^;}^.  leafe  is  made.     Co.  Litt.  266.  a. 

Jeifee  releafrt  to  A.  now  haa  A.  the  mere  right  to  the  land ;  but  Wtht  heir  of  the  diffeifor  enien  into 
the  land,  and  regaina  the  poIfeiTion,  that  (ball  draw  with  it  the  mere  right  to  the  land,  and  IbaH 
not  regain  the  poffcflion  only,  and  leave  the  mere  right  in  A.  bat  hy  the  continuance  •f  the  fcffefftan^ 
the  nure  right  ix  therwvfitb  vefied  in  the  heir  of  the  diffeifir,    Co.  Litt.  «66.  a. 

Bmt  if  the  donor  in  tail  dif  continues  in  fee  ^  now  i«  the  reverfion  of  the  donor  tut  ned  to  a  naked 
right.  If  the  donor  reteafcs  to  the  difcontinuee,  and  diet,  and  the  iffue  in  tail  recovers  the  land 
againfi  the  difiotuhtmOf  be  (halt  leave  the  reverfion  in  the  difcontinuec ;  for  the  iffoe  in  tail  can  t^ 
cover  but  tbe.cftaio  tail  ooly»  and  by  confequence  muft  leave  the  rever(ioa  in  the  cU£contin«aaqc^ 
lor  the  donor  cauoot  b^ve  it  againft  hit  rcleafc.    Co%  LUt  a66.  a. 

Br,  Barrc,        ^.  If  the  dijfeifee  enters  upon  the  heir  of  tpe  dijfeiffr^  and  fpaies  0 
S*«9  H.V.i^?^^^«y^i  if  the  heir  of  the  diffeifor  re^enters.'hQ  fhall  detain 

•4.[butthii  tl^ 


the  land  for  ever,  and  the  feafiee  fhall  'not  maiAtsHii  any  wrk  of  *>  b5  •]-"*- 
right ;  for  a  ban  right  JbaU  never  be  left  in  the  fodFee,  but  fliall  ^^f«  ^. 
ever  follow  the  poj/effion.    Co.  Litt.  278.  b.  ten  upon 

the  bctr  of 
the  difleilor,  ind  makes  »  feoffment  in  fee  Mfcm  cmditiw^  4atd  e^tertfir  tU  cMidUl^m  hrokgm  hejwjt 
the  heir  of  tie  itjelfir  emtetix  he  is  reftorcd  10  bis  1  igbt  again*    Co.  Ltct«  ayS.  b.  a79i— ^.  P^ 
Co.  Litt.  266.  a. 

So  if  the  beir  if  the  iljfeifir  he  dijetfei^  and  the  diffeifee  releates  to  the  diflcilbr  ufoti  coMdttiM  i 
if  the  condition  Se  hrohn^  be  (hall  revcft  the  naked  right.    Co.  litt.  166.  a. 

But  if  the  heir  of  the  difleifor  had  entered  before  the  conditim  hroken^  then  the  right  of  the  dif- 
feifee  had  been  gone  for  ever.    Co.  Litt.  a66.  a. 

6.  Ifzdijfiifor  dies  [eifiiy  and  zjhranger  abates^  and  the  diffiifu  [  233  ] 
releajei  to  hiniy  the  heir  of  the  difleifor  Ihall  enter*  and  detain  me 

land  for  ever ;  for  the  right  to  the  pofleffion  fhall  draw  the  right 
of  the  land  to  it,  and  (hall  not  leave  a  right  in  him  to  whom  the 
rdeafe  is  made.    Co.  Litt.  27^. 

7.  If  there  be  tenant  in  tail,  the  remainder  in  fee  to  anodier,  ^Becaurc 
and  the  tinant  in  tail  digs  without  iffue^  and  %Jir anger  intrudes^  and  ^l^f^J^ 
the  rmainder^man  brings  firmdJH  in  remarnderr^ix/  rtcavir,  by  ^^t^ 
drfatdt^  and  then  makes  feoffinent  infoe^  and  afterwards  the  intruder  of  deceit. 
hrings  a^ion  of  difceit^  and  reverfes  the  recovery^  in  fuch  cafe  he  in  l!ll+ i}i^' 
remainder  *  ihall  never  have  any  remedy  nor  action  \  but  it  (hall  ihaii  detain 
go  in  advantage  of  f  him  who  intruded,  and  fo  it  was  held  by  the  ^h^  land  for 
juftices.    Br.  Barfe,  pi.  76.  cites  9  H.  7.  6. 24.  Se^f^tr 

dull  not  have  a  writ  of  tight.    Co«  Litt.  279.  a* 


(C)     An  after  accruing  Right  barred  by  what 

Conveyance. 

!•  ^T^HERE  is  a  difference  between  the  nature  of  a  releafe  or  t 
X  confirmation  and  a  grant  \  for  a  releafe  or  confirmation 
are  of  no  iorce,  unlefs  he  who  releafes  or  confirms  has  a  right  in 
him  at  the  time  of  the  making  of  them ;  but  a  grant  fhall  be 
good,  though  the  grantor  had  no  right  in  the  thing  granted  in  efle 
at  the  time  of  the  grant.  19  H.  6.  62.  a.  b.  Per  Markham,  in 
Ihe  Re&>r  of  Edington's  cafe. 


(D)     Extinguifhed  by  FeofFment,  &c* 

!•  TF  die  lord  diffeips  his  tenant^  and  mates  fooffment  in  fee,  and 

X  the  tenant  re^-entersj  the  lord  ihall  not  have  his  fe^gqiory, 

nor  die  feofFee  fhall  not  have  it  s  ouod  fiiit  concefiiup,  per  tot. 

Cur.    Br.  Barre,  pi.  76.  cites  9  Q.  7.  a4f    (But  it  fbould  bp 

a.  If  dotMT  in  tail  dijfiifes  the  donof^  and  makes  feoffbient,  and  The  book 
ibe  d$mi  n^^nUrh  yet.  the  feoffee  ihall  have  tbti  reverfton  in  fee,  Ij;^^^^'^,^. 

.       .  .  Wi  intaxldicf 
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whheat       and  if  thc  tenant  in  tall  din  witbiut  heir  ^  his  body^  the  donor  has 
^y!htfore  '^  *®  rcvcffioo  iti  fcc    Bf.  Bflurre^  pi.  76.  cites  9  H.  7.  24, 

wntrym^dt     [25*    3*3 

iktdijfeifor  of  the  tenam  fm  tmU^  nfix,  the  d§nor^  tnttrt^  tuortf  he  AmII  hoU  for  ere.    And  this  wai 
•^rcfd  lor  ^jm  liiw.    9>  H«  7-  95.  •• 

For  more  of  Vlfg||t  in  general,  fee  jFfneSf  (H.  a.  2)  ^ftotiLaioa, 
^rQper^t  l&eleiri^es  and  other  pr<qpcr  Titles. 


C  t34  3  EtOtt,  ^C^ 


l-l  l'• 


(A)     RiotSt  Routs,  and  unlawful  Aflembliej. 

What. 

S.f.  Br.    1.    A  RIOT  isy  where  three  or  more  do  an  unlawful  aS.    n 
*'^Dalt^        ^^^  ^^  35  jQ  jj^f  jl  jjjj^^^  ^,j^g|.  yp^u  poffcffion,  or  thc  ..  : :, 
Jufl.cap.     Br.  Riots,  pL  5.  cites  it  as  by  Marrow  Serjeant,  in  his  I 
S36.  cites     nition  of  Riots,  Routs  and  Afiemblies,  in  his  reading  i  \ 
^!p!^,  Inner-Teniplc,  upon  thc  ftatutc  of  Peace. 

t«  hunt  in  hif  patk,  chafe,  or  vr«rrcn,  or  to  cut  or  deftroy  his  corn,  grafs,  or  other  yr  >n'  Arc* 
And  it  comes  of  the  French  word  rioter,  i.  e.  rixari.    3  Iiift.  176.  cap.  79. 

Holt  Ch.  J.  in  delivering  the  opinion  of  the  Couit  faid,  that  the  b«>uks  arc  ohfcurr  in  thr  drft^:'' 
r/wof  riots,  and  that  he  took  it,  that  it  is  not  neceiTdry  to  fay  they  aiTembled  for  ik^.r  ;/..rro.>; 
bot  there* rtittft  be  an  unlawful  aflcnably ;  and  as  to  what  a£l  will  make  a  nut  or  trefpafs,  fuco  an 
m&  as rvil/ make  a  trejfafi  vfti/  mdke  «  r/o/.  11  Mod.  ii6*  pi*  z.  Tnn.  6  Ann.  i^.  R.  Ihe 
Queen  v.  Sotev. 

As  if  a  numoer  of  men  affemhle  nvUh  arms^  h  terrerem  fofmlU  though  no  aA  is  doT)c«  \t  is  a  •  '.01. 
Hob.  91 .  If  three  come  out  of  an  alehoufe,  and  go  armca^  ti  is  a  riot.  3  H.  7.  1  I'ci  Hoit  Ch.  J« 
»  delivering  the  opinion  of  the  Court,     it  Mod.  116, 117.    The  Queen  v   So- -y 

Serjeant  Hawkins  fays,  a  riot  feeAis  to  be  «  tumuituous  diftttrbanee  eftbe  feuce  6y  thrte  perfonst 
#r  mere^  ajemhllng  together  of  their  own  mfithority,  with  an  intent  mutnaUy  to  ^fi  one  anoth,-r  againft 
•ny  who  Ihatt  oppole  t)win,  in  the  exeention  offonte  enterftixe  of^afrivate  nature,  and  afterward* 
m0mal/y  exeevting  the  fame  in  a  violent  and  turbulent  manner^  to  the  terror  of  the  fe^ie,  whether  tbt 
9€t  ifttcndcd  was  of  iuelf  lawful  or  unlawful.    Hawk«  PI.  C.  155.  cap.  65.  S.  x. 

♦  .  e'  ~ 

1 

jh\u  Jutl.  ,  2.  It  feems  by  rehearials  in  ftatutes,  that  if  people  aflemble 
dtess.c.'—  themfelves  and  after  proceed,  or  ride,  or  go  forth,  or  move  by  in- 
Noie  by  ftigation  of  one  or  federal,  who  is  condu^r  of  them,  diis  is  a 
*J^'?'*'  rwtf,  inafmuch  as  they  move  and  proceed  in  rout  and  numbers 
^^^^  for  the  ftatute  of  i&  £.  3  tttp.  i.  fpeaks  of  thofe  !w4i6  leading  rout 
€i  sUocc,     in  the  prefence  of  the  juAices  incur  an  exigent,  and  fo  it  (eenis 

JlSmulL  ^^  ^y  ^^  ^^^^  ^  '^  ^'  ^*  ^'  ^^  and  2  H.  ji.  cap.  8.    But 


1U0CA;  134 


k  reems  that  men  my  go  peiceably  and  armed  mAA  weapons  in  in  bf« 
their  own  iafcguardi  as  commoners  chafing  their  catde  to  the  ^g^Jjj^^ 
common  peacewy  and  with  baftons  for  their  defence  if  they  hear  pie«  m  ^ 
that  any  will  come  to  combat  with  diem ;  tamen  quane.    Br.  above,  th^ 

Riof.  pi.  4.    .  r.l.TJr 

llembiedKinfeiwt  ftr  Ack  AwiKiiMnclt  tkk  is  »  routi  9od  afaiaft  the  tMr«  thowgk  aotkiag  be.cx- 
ccuied.  Aa  where  ifae  iohabuaait  of  a  vill  aflemble  to  break  a  hedge,  wall^  &c  co  have  cosmbm^ 
there,  or  to  beat  a  man  who  baa  done  them  a  common  difpleafuie,  or  fuch  like ;  and-  Biooke  iaya, 
u  U  true,  that  thta  u  one  taanaer  of  rout,  bat  the  general  roat  appcara  better  to  the  pica  abov«|  ^ 

?uod  uou*    Br.  Iliota»  |ii  $*      ■■       S«  P.    3  laC  1 7^.  cap.  74.    And  faya,  it  Udecived  of  tbe 
renob  word  root. 

Scijeaat  Uawkiaa  faya,  a  rout  (cema  to  be,  according  lo  tbe  flaneral  opinion,  MJ{/hri*Mce  vftke 
pe^e  ij  farfms  ^tmblimg  ttftthar  wiiJf  mm  JnttmioM  to  ^o  m  tit^g,  %uhich  If  h  he  txtcuttd  vjiU 
tmaJut  them  rhten^  and  adually  m^klug  a  motion  towards  the  execution  thereof:  but  by  fom^ 
books,  the  motton  [notion]  of  a  riot  is  cotiAned  (o  fuch  aflembUeaoaly,  as  are  occafioned  by  Cnm 
grievance  commoo  «o  aU  tbe  company,  as  tbe  iodoiuie  of  land  in  which  they  all  claim  a  right  «f 
common,  &c.  However,  inafmuch  as  it  generally  agrees  with  a  riot,  aa  to  all  the  reft  «f  ihp 
above-mentioned  particulars,  re^uifite  to  conftituie  ■  liot,  except  only  in  this,  that  it  rtay  be  a  coin* 
pleat  offence  without  the  execution  of  the  intruded  emerprixc  it  fceaa  not  io  require  any  fstihcr 
txpUcaUon.    Bawk.  PI.  C.  i^S.  cap.  6j.  S.  6. 

C*35> 

3«  An  unlawful  ajfemhiy  is  where  a  man  s^embles  people  to  do  l>a)t.  JuiL 
an  ufdawful  aft,  and  does  not  execute  it  in  feft.    Bn  Riots,  pi.  5.  ^^2m^^^ 
cites  it  *  as  by  Marrow  Sen.  in  his  Definition  of  Riots,  Routs,  and  Tbeaeany 
Aflemblies,  in  his  reading  in  the  Inner-Temple  upon  the  ftatute  beaotM* 

^^-^  'suS^ 

che  people  aflemble  tbemfelves  together  for  an  ill  purpofe.  Contra  Paocm  thongh  they  do  o^ 
thing.  Sr.  Riots,  pi.  4...  .  -Lord  Coke  ftys  it  is  v^hen  3  or  more alTeteible  ibcmlclvcs  toigetfae^r 
io  commit  a  riot  or  rout,  and  do  not  do  it.    3  Intt.  176.  c^p.  79. 

Serjeant  Hawkins  fays,  an  unlawful  aifembly,  according  to  the  common  opinion,  is  a  di^mrkmmtt 
'of  tbe  peace  ly  perfins  barely  affnablitig  icgetber,  xvifb  an  intenthn  to  do  a  tbingt  wbicb,  if  it  waa^ar- 
tcutttl,  tvudd  make  tbem  rioter*^  btti  mi  tier  oBualiy  txecaiing  Ut  nor  making  a  motkm  tomfowd  tig 
execution  ofif\  but  be  fays  this  fermit  u»  be  much  100  narrow  a  drfinition ;  lor  any  meeting  what* 
ibever  of  great  mrmbers  of  pcop4c  with  luoh  circumAancrs  oi'  tenor,  aa  cannot  but  endanger  iht 
poblick  peace,  «ad  raife  feais  aifd  jeakinriea  among  the  king's  iahjeds,  feems  properly  to  be  called 
an  unlawful  aflfcmbly,  as  where  grrai  numbers,  complaining  of  a  oommon  grievance,  meettc^ber 
armed  in  a  warlike  manner,  in  order  to  cnnfuit  logeihei  concerning  the  molt  proper  means  for  the 
recovery  of  their  intereils ;  for  no  one  can  forefee  what  may  be  tbe  event  of  fuch  tft  aA:«bly« 
Hawk.  PI.  C.  158.  cap.  65.  S.  9. 

4.  Indidment  was  taken  in  B.  R.  and  the  cafe  was,  that  tbe  ^^^t.  Ja& 
ifcbiaUr  took  Foods  of  a  man  who  ivas  auttawed.  which  matu  hiforg  ^^'t^S!^ 

^»         ■•         yt»*'»f  t  n       9     m  t  ■  it  ■*  man  was 

the  Uutngyfi)ewed  vdrtt  dt  n$n  molejtandc^  &c.  and  yet  he  took  them  omUnvtd^ 
and  carried  them  away,  &c.  and  he  came  to  the  fiieriff  and  toA  n^  fi^*J^^ 
plrvinj  and  found  pledges  de  profequende  and  df  ntorne  hcbend$  if^  ^^^ 


&c.  and  liMi Jherif  made  precept  to  J.  N.  his  firvant  and  bailiff  i9  fmdinf 
execute  the  replevin^  who  took  with  him  300  men  te  execute  the  writ  ^^*^'\ 
arrajed  in  warlike  mannjer^  viz.  with  brigands,  jackes,  and  guos,.^^*^ 
and  came  to  a  certain  place  but  did  nothing  elfe  there*    Keble  find,  ^uritdi  ana 
this  is  not  againft  the  law ;  for  the  fheriff  or  bis  officer  may  at-  moUfaM^a 
tempt  to  make  replevin,  till  they  know  that  the  kine  is  party,  and  2]JiJ^ 
^e  aflembly  was  lawful ;  for  every  one  is  bottncl  to  ailift  the  mai^m^  dh- 
iberiff,  and  fo  to  fais  bailiff  or  officer,  and  the  ufing  erf"  a  number  of  f*^J^^ 
imen  or  harnefs  is  not  punilhable  if  it  be  not  to  an  ilUntent ;  as  the  J^i^^Sw 
MidTummer  watch  in  London  is  not  unlawful,  and  the  fiune  €((  Hmtbasbe 
'dfffMKng  for  their  ^rt,  and  it  is  not  punijhabli  unlejfs  it  were  in  ^/"^ 
^grrorm  populs  regis.    And  it  was  held  hf  all  the  juftices  that  die  "^f^ 

outlawry  ^^^iwbkfc 


•3*  ^^^^9^9^ 

iM  hid  Mda^f^  ih^  Mii-frfcfefbifd'o  andhttter  df  rceoftl  fblAidbyM 
Ar^w^  juiy  was  void,  and  that  the  (heriiF  tna^  take  as  manvas  be  pleaTei 
mot  da  it,  by  to  cxectiie  his  efiee  in  fafi^ard  df  htsperfon;  and  the  ftatote  of 
^b^  writ  Weft.  I.  cap.  ty.  and  Marlb«  21  is,  that  after  riaint  made  he  may 
laulff '^he  ^^^  ^^  power  of  the  county,  and  not  before ;  but  it  was  held  that 
ftindff,  tad  he  might  do  it  by  the  common  law,  and  fo  the  indiAmeat  ifasad-^ 
3??hcri to  judged  void.    Br.  Riots,  pK  2.  cites  3  H.  7.  i. 

fceafli,  whtreupoift  fi^  dtftvereil  100  beafii  cmirary  to  the  ^tU  of  the  e/cheafrt  mnf  they  emtmumi 
the  hibaiitantt  of  five,  viUs  adjohtitt^tv^affitbem  f  deliver  the  tep^  by  wbicbthcy  took  the  reft,  and 
delivered  them  lo  the  party ;  and  all  tbu  matter  wit  prefented  bv  jury  in  B.  R.  and  it  was  Paid 
that  a  bailiff  ef  the  king  may  levy  ^ople  to  execute  precept  of  tfic  king  to  take  the  body  of  a  party, 
sad  fo  of  a  eonjlakle  of  a  vf//  tifoit  affray  made  he  may  levy  people^  and  othera  faid  «>,  unlcfa  ill 
caie  of  taking  of  a  felon;  See  Marlb.  ax.  and  Weft.  i.  cap.  t7.  and  Weft.  t.  cap.  17.  which  de- 
ckre  when  a  (beriff  or  bailiift  nay  levy  people  of  the  king  and  when  ndtf  and  that  a  ^ailiJF  ought 
not,  but  only  the  ftieriff,  and  this  upon  certificate  of  reliftancc  made  to  the  bailiff,  ^uod  aota* 
Br.  ItiotJ,  pi.  3  citea  3  H.  7. 10. 

HawK.  PI.        ^.  If  a  man  be  in  hU  boufey  and  he  bears  that  y.  S.  will  come  t9 

A5.^sf  s?.'^'  ^^  ^^^  ^  ^'^^  ^^^  ^^  "^y  ^^  make  an  afiembly  of  people  of  his 
s.  p/and  friends  and  neighbours  to  alTift  and  aid  him  in-iafe  keeping  his 
eiieaS.  c.  perfon.  Per  Fineux  Ch.  J.  Br.  Riots,  pi.  i.  cites  21  H.  7.  30. 
Mk  Juft.  6.  But  if^  man  be  menaced  or  threatened  that  ifht  comes  to  toe 
aKt&C.  ^''^^^tt  of  B.  or  to  W.  that  he  Jhall  be  beatj  he  cannot  make  an 
Hawk.  PI.  aflembly  of  people  to  affift  him  to  ^o  there,  and  this  m  fefeguard  of 
C.i|8ieapw  his  perlon ;  for  he  need  not  go  there^  and  he  may  have  remedy  by 
2m  &  c.  fi''^^  of  the  peace  \  but  the  houfe  of  a  man  is  to  him  his  caftle  and 
a^cordioc-  defence,  and  where  he  prc^rly  ought  to  abide,  &c«  Br.  Riot$i 
^t*fa<A^*  pi.  I.  cites  21  H.  7.  39.    Per  Fineux  Ch.  J. 

violent  netboda  cannot  ^t  be  attended  with  the  dinger  of  railing  tumults  and  diibrdert  to  the 
difturbanee  of  thepublick  peace.— Though  a  man  may  ride  with  airoi,  yet  be  cannot  take  s  with 
Inm  to  defend  hirofclf,  even  though  his  life  ia  ibrcateiicd ;  for  he  it  in  the  proteAion  of  the  law 
which  ia  fufficicnt  for  hia  *  defence.  Per  Holt  Ch.  J.  in  delivftring  the  opinion  of  the  Court, 
a  1  Mod.  1 16, 1 17.  pi.  s»    THn.  6  Ann.  B.  R.  the  Queen  v.  Soley. 

•[236] 

7.  Several  perfons  in  a  riotous  manner  endeavoured  to  refcue  goods 

from  the  Jheriff^  but  though  Aey  could  not  prevail  in  the  tecous  yet 

they  were  anfured  in  the  Star'^Cbamber^  and  he  had  lOoU  given 

him  by  decree  for  his  expences,  though  it  was  not  known  that  he 

paid  any  fees  in  the  caufe.    Mo.  563.  pi.  768.    Mich.  41  &  4s 

Elis.  the  Att.  Gen.  v.  Croker  &  al. 

Iffthcyby        g.  Coke  Ch.  J.  (aid,  that  the^age  flayers  may  be  indiSed  for 

^i!(i^  a  riot  and  unlawful  affembly.    Roll.  Rep.  109.  pll  51.    Mich.  1 2 

extraordi-    Jac.    Sir  Anthofiy  AfUey's  cafe. 

nftryand 

tmnfiMl  ooacojirfe  of  people  t6  fee  (hem.  aft  their  tricks,  ihfi  is  an  tintawfut  afTrmbly  and  n^U  ^ 
which  they  may  be  indited,  and  fined.  Dalt.  Jaft.  cap.  136.  ciica  s  Roll.  Rep.  109.  [but  itIfaouAd 
be  a  RoU«  Rep.  109.  pL-^o*] 

9.  In  a  riot  for  cutting  of  corn^  it  was  agreed  by  the  whole 
Courts  diat  jf  a  man  has  title  to  com,  although  that  he  comet 
tsnth  a  great  number  to  cut  it  with  fickles^  it  is  no  riot;  but  if  he 
has  not  any  titUy  although  that  he  does  not  come  with,  other 
weapons  than  with  tickles,  and  cuts  down  the  corn,  it  is  a  riot. 

Godb.  438.  pL  504,   Mich.  4  Car.  in  die  Star-Chamber.   Hue^ 
and  Ovcrie's  cafe* 

lOalf 


ta  If  one  goes  toaffhibis  right  wM  fira  md  vioteaee  fte  ^^^  >f  • 
may  be  guUcy  of  a  riot.     Per  Cun    I2  Mod.  648*  Anon.  n^a^"^ 

to  «£i/«  rtwpit,  which  hheUM^  ^mi  they  ^//  ^mm  #ir  inciofurty  it  it  no  riot  bnfkufe  they  go 
tuwkr  a  claim  of  rigbtw  f  er  Uolc  (^  J.  ia  dclivtfi^  the  opiiuoa  of  the  Cottit.  ii  Mod.  1 1  ;• 
the  Qoccn  V.  Soley. 

ft.  If  a  number  of  peofde  njftmbh  together^/n  a  lawful  manner  >f  people  - 
and  up9n  a  lawful  occojion^  as  for  eie^ng  a  major  (^  it  was  in  fl^J^J^^' 
this  cafe)  or  (he  likoi  and  during  the  afiemblv  ^fitdden  affrof  bap^  fity  to  chaf$ 
pensy  this  will  not  make  it  a  riot  ah  initio  \  but  it  is  only  a  com-  ^  »tfmUr 
moA  alSray,     Ld.  Raym.  Rep.  965.    Trin.  a  Ann,    Cxfafi-  ^;j^^ 
pocmd  Corporacioa's  cafe.  ^     above't  of 

them  come 
with  €Uwmmr  Sfii  mwfi  /»  ^Jtttfh  them ;  it  wiU  be  a  riot,  and  ic  la  a  trrfpart,  fo  it  it  of  any  franchi fe, 
dean  and  chapter,  dec.  and  cited  a9  £•  3.  74.  Regilfer  103.  Per  Holt  Ch.  J.  in  detiverijig  the 
opmioo  of  the  Coon.    1 1  Mod.  1 45.  pi.  2.    Trio.  6  Aniue.  S.  R.  the  Queen  v.  Soley. 

12.  If  a  number  of  pedpfe  affinAU  in  a  riotous  manner  to  Jo  am  s.  P.  P«r 
oadaw/U  a£iy  and  a  perfin^  who  was  upon  the  place  before  upon  a  f3.''Mi^i^^ 
lawful  occafion,  and  not  privy  to  tbeirfr/l  defigny  comes  ^aidjoinp  Ann.  B.  &. 

Un^ifwitb  tbentj  Ke  will  b^  guilty  of  a  riot  equally  with  the  reft.  ^^^ 

Per  Holt  Ch.  J,  which  Powel  J.  feemed  to  agree.    Ld.  Rayw»' HawSe 
Rep.  965.    Trin.  2  Ann.    Gnunpound  Corporation's  cafe.  fa>titreema 

*'  «»to  be  cer- 
tain, that  if  4  perf on  feting  thert  mQu^Uy  engaged  in  m  riot  ^  joint  himfelf  mntp  tiewit  and  ajjijis  them 
therria,  he  it  as  much  a  rioier,  at  it  he  bad  &i  fiifl  aiTcmbled  with  them  for  the  (amc  purpofe,  io- 
olmuch  at  he  had  no  pretence  that  he  came  innocently  into  the  company,  but  appcau  to  have  joined 
himfelf  umo  them,  nwith  av  imention  to  fecond  them  jfl  the  execution  ^f'  fiheir  unlawful  enter* 
prize;  and  it  would  be  endJcfs,  as  wrll  ai  fupeifluout,  to  examine  whether  every  particular  perfoii 
engaged  in  a  riot,  vras  in  truth  one  of  the  firft  aflerably,  or  actually  had  a  previous  knowledge  of  the 
dehga  diefeof.    HtWk.  PI.  C.  156, 157.  cap.  6^.  S.  3.  ' 

13.  Holt  Ch.  J.  thought  an  ajfembly  might  meet  together  with 
fuch  circumftances  of  terror  as  to  be  a  riot»    2  Salk.  594,  595.  pi.  4. 

Trin.  6  Anna;  in  the  cafe  of  the  Queen  v.  Soley  &  al.  [  ^37  ]*" 

14.  If  feveral  are  aifembled  lawfully  without  any  ill  intent  and  ^^  ^ccitis 
an  a^ray  bappensy  none  are  guilty  but  fuch  as  act ;  but  if  the  ff J^f'^^ber 
oBimbly  was  originally  unlawful  the  7&  of  one  is  imputable  to  ail.  of  perlens» 
rcr  Holt  Ch.  J.     2  Salk.  595.     6  Annae  at  Nifi  Prius  in  Mid-  being  met 
dlefcx.     The  Queen  v.  Ellis.  I'^/^'oT  - 

market^  or  chureh^ede^  or  any  other  lawful  and  innocent  occaGon,  happen  mtafiiddemmuirrei  tofiih'* 
together  ^  hj^the  miv,  they  are  not  guilty  of  a  riot,  but  of  a  fudden  affray  onl  > ,  of  which  noae  are 
guilty,  but  ihofe  who  aftually  engage  in  it;  becaufe  the  defign  of  their  meeting  was  innoceat  aa^- 
lawful,  and  the  fubfeqprot  breach  of  the  peace  happened  unexpcfledly  without  any  previoaa  in* 
tention  concerning  it;  jvr  it  is  faid,  that  if  perfons  innocently  aOembled  together,  do  mftet mmrdt 
tefm M  difpiere  happening  to  arife  among  them,y^fw  themfiivet  into  fartiet^  v/ith  fromifee  ofwtahmt  • 
agyhmee^  and  then  make  ajlray^  they  are  guilty  of  a  riot,  becaufe  upon  their  confederating  together 
with  an  intention  to  break  the  peace,  tli^  may  aa  properly  be  faid  to  be  aflerabled  together  for  ' 
tint  purpofe  from  the  time  of  fuch  confederacy,  m  if  their  Brft  coming  together  had  been  on  fuch 
a  deugn ;  however,  it  feems  clear,  that  if  in  ao  affembiy  of  perfons  diet  together  on  any  lawful  oo- 
cafion  Mfhatfoever,  m  fudden  pee^fmt  fliould  be  ftarted  of  gting  together  in  a  hody  /e  ftdi  d§mm  a 
iiMg^  or  taclofore,  or  to  d»  any  other  aB  ef  yMetiee,  to  the  difturbanee  of  the  publick  peace,  ami  * 
fuch  mottoo  he-agreed  teamd  eneemed-  aeeordiilgly,  the  perfons  ooncerned  caaoot  ttalt  be  rioiertf 
baeauie  their  aflbciating  themfclves  together  for  fuch  a  new  porpofe  is  no  way  ejGteoaated  by  their 
iM^iag  net  at  firft  opoti  aaothcr.    Hawk.  PI.  C.  156,  1^7.  cap.  6$,  S.  3. 

15*  If  3  or  more  are  lawfiJly  ajfemUed^^  and  quamUingj  JIX^^^^*^ 
fill  oa  one  of  their  own  company  this  is  no  riot  \  but  if  it  be  on  ^^^,^^^1 

a  (Ir anger ^  uon. ' 


9  m  ^SlU^^l^f^ 

Mjbtmi^y  Atf  very  Htonlclit  the  quarrd  begios>  they  begtit  to  he 
an  unlawful  afiembly)  and  their  concurrence  is  evidence  of  an  evil 
intention  in  them  that  concur,  fo  that  it  is  a  riot  in  them  that  a£t 
and  in  no  more.  So  ruled  and  ib  found  by  the  jury.  aSaIk.595«, 
an  Middleiex»  coram  Holt  Qh.  'J.    6  Annae.   The  Queen  v.  Euis. 


(B)    What  Perforis  may  be  guilty  of  a  Riot* 

S.  TF  12  junrs  (being  committed  to*  their  keeper)  do  fall  cut 
X  and  fight  6  again/l  6,  th!s  makes  no  riot  (iavs  Marr.)  becaufe 

Aey  were  lawfully  aiTembled,  and  were  compelled  to  be  in  com* 

pany  together.    Lamb.  Eiren.  169.  cap.  5. 

2.  But  if  a  number  of  wonun  (or  cbiUrem  under  the  agecf  dif* 

tretion)  do  Aock  together  for  their  own  caufe  \  this  is  no  aflembly 

jHintfliable  by  thefe  ftatutes,  anlefs  a  than  of  eUfcretion  nrnved  them 

U  affemhU  for  the  dnng  offonu  unlawful ^a^^  as  Mr.  Marr.  writes. 

Litab.  Eiren.  169.  cap.  5. 

3*  If  a  major  and  comnonalty  of  a  town  do  affimbk  and  make  ee 

fmU  in  their  common  quarrel ;  this  offence  ihali  be  adjudged  and 

punUhcd  in  their  natural  perfonsi  and  not  in  their  body  pM»litick. 

Moib.  Eiren.  170.  cap.  5. 

(C)     Statutes.    And  Power  of  the  Jufticcs. 

Bf  diis  I.  34  E.  3.TTN  ACTS^  ihsLtju/fices  of  peace^ /bail  have  fotuer 
ItSlL  of ^  ^^*  '  •  •*-^  '*  re/train^  orreji^  and  Aajiife  rioters^  f^tf .  to  im* 

fetcc  may   fi^f^n  and  punijb  them  according  to  law^ 

flceor4  and 

ttrHfy  focli  dUlurbance  of  ihc  peace  dooe  in  his  view,  and  nay  put  the  diilurberi  in  ward  freflilf 
•pon  the  hCt ;  but  if  there  i&  any  meao  time,  he  cannot  then  commit  them  to  ward,  though  be  may 
record  it.     Kelw.  41.  pi.  6.    Micb«  17  H.  7.    Per  Kebk  Anon.— See  the  note  at  pL  5, 

T.ands  2.  I J  //i  4.  c4tpt  7.  Enads,  that  the  jufHces  of  peace^  or  two  «f 
2^J^^  them  {at  Uaft)  together  with  the  Jheriff  or  under -Jherif^Jhall  bj  the 
»  riot,  upm  power  of  the  county  fupprefs  riots^  routs^  and  unlawful  ajembliesy  arte/l 
«Kpiv^i«w  the  offkndarsy  and  record  what  JhaU  be  done :  by  which  record  of  the 
^^^  /tfiV  JuJIices  and  ♦  Jheriff  or  under^ftieriff,  the  offenders  JhaU  Jiand 
eU/herifftd  convtHed^  as  by  the  Jlatute  of  ii^  R^  2.  2.  in  cafe  of  forcible  entries. 

tbc  €o«aty» 

mar^forwmm Pmtutt  13  H.  4.  cap.  7.  Mid  tb«y  xutrtfiud  hj  the  jtiftictt\  aod  tfpOB  a  writ  of  cnor 
brought,  the  errora  •flijpicd  were,  aft.  It  doea  not  appear  that  the  dcfemdanta  were  ooavi£led  by 
view  of  the  j|uaicet.  sdly.  That  the  fiicrtfi'  did  not  joio  ia  feuing  the  fine,  whercu  the  ftatute  fiiyaa 
tbat4he  (benff  fhall  be  joined  with  the  jufticea  in  the  whole  proceedincis  and  for  thefe  errora  the 
Judgocu  waa  icvoricd.    Raym.  386.    Tnii*  3a  Car.  a.  B.  iL    The  Xing  v.  Tempcft  ic  al*. 

An  MlQmtnt  worn  tbia  ftatute  waa  taken  iv/W  nuojt^Utt  tf  peact  only,  ^utthata  the  Jhtrjfw 
nmder'JheHjf  I  but  becaufe  ic  appeared  to  be  ukca  ^  mmtk  tifitr  the  riot  coinmiitcd«  the  Gmtt 
beld  it  clearly  good  by  thU  ftatute.    Comb.  173.    t  W.  A  M.  B.  R.    The  King  v.  Clench. 

Where  the  cinviSitM  of  a  riot  it  made  mt  thUftatrntw  mpvm  4//nv  9mly%  there  the  Jktr(f  or  ondei^ 
flbertff  mkjt  he  prefent ;  bot  it  if  war  neceflary  where  the  conviAion  ia  ttpw  sm  imfij/iiim  taken  ato 
the  riot  ia  ended.  And  thia  ia  the  difference.  Carth.  383*  Trin.  8  W.  3.  B.  A.  The  King  ¥• 
Ingram.  1  S.  P.  And  the  rcafon  of  the  attendance  on  the  view  ia,  that  he  may  raife  the  poflh 
eomkattiatolupptcOl  thcsiottni  which aecdi noi  when Um^ uc dirpaMi  the  juAica  havioxn 


liwful  jUrlfdiAion.    Comb.  423.    Pafch.  9  W.  3.  B.  R.  S.  C 't  Salk.  593.  S.  C.  ao 

corHin^ly.— a  2  Mod.  j  23.    Pafcb.  9  W.  3.  S.  C.  by  name  of  the  King  v.  Ptgei  Ingimm  &  ai* 
accordingly^  Ld.  Raym.  Rep.  fti^*  S.  C.  accordingly. 

Aniiftbt  offender i  be  departed^  the  faid  juftiasy  and  Jberiff  or  An  mfor- 
under-jheriff^  jhall  within  a  •  month  after  make  enquiry  thereof^  and  ^^!^1^  ^ 
hear  and  determine  the  fame  according  to  law»  jufticei  of 

peace,  for 
not  mikiog  enquiry  of  a  very  great  riot  done  by  ieveraf  perfooa,  in  baming  hedges,  &c.  within  a 
tnontb  after  the  h€i  done ;  and  becaufe  the  ftatute  fays  nothing  of  any  complaint  or  notice  being 
to  be  m^de,  or  given  to  ihero,  it  was  moved  by  fome,  that  they  were  bound  by  law  to  take  notice 
at  their  peril ;  but  diverfe  other  juftices  were  of  a  contrary  opinion.  Ideo  ouaere  bene  the  words 
of  the  iLtute  of  13  H.  4.  cap.  7.  and  the  law.  But  the  Reporter  fays,  it  (eemt  reafonable  that 
notice  or  complaint  be  made  to  ihem  ;  for  fo  is  the  (Utute  of  R.  a.  of  forcible  entries,  whereof 
mention  is  made  in  this  flatute  of  13  H.  4.  Befidei,  juftices  oi  aflife  are  under  the  like  penalty  of 
tool,  if  fuch  riot,  &c.  be  committed  in  their  prefence  titting  in  their  feflions,  and  confequently  they 
are  not  fo  in  cafe  they  areabfent,  and  no  complaint  or  notice  be  given  to  them.  D.  210.  b.  pi.  t^* 
Hill.  4  Eliz.     The  Attorney  General  v.  Grafleley  &  aL 

*  The  month  (hall  not  be  confined  to  aS  days,  but  to  the  almatiMck  ntMtb.     Per  Curiam* 

Sid.  186.  pi.  9.     Pafch.  16  Car.  a.  fi.  R.     The  King  v.  Cuflena  &  al. Hawk.  163.  cap.  65. 

S.  31.  fays,  it  is  not  clearly  fettled  whether  the  month,  within  which  the  juftices  of  peace  are  con* 
fined  to  take  their  inquiry  by  force  of  thefe  ftatutcs,  muft  be  reckoned  according  to  the  computa- 
tion of  a  lunar  or  of  a  folar  month  ;  however,  it  feems  to  be  agreed,  that  if  the  juftices  give  their 
charge  to  the  jury,  and  it  is  faid  chat  if  they  do  but  award  a  frtcept  Jor  the  rituming  of  the  jury 
within  a  tuiur  roomh,  they  may  take  the  verdid  alterwards ;  tor  the  caufe  being  regularly  attached 
in  them  within  the  time  prefcnbcd  by  the  ftatute  (ball  be  profccuted,  as  all  other  caufet  ought,  with 
ftKb  convenient  difpatfch  as  to  the  judges  thereof  (hall  feem  proper ;  and  the  flatute,  by  obliging 
thcjufticcs  10  make  fo  fpecdy  «n  inquiry,  meant  not  to  hurry  them  in  the  execution  of  it. 

1  bough  this  ft;-tute  is  maodatoiy,  that  the  iaftttfitiom  Jhall  be  taken  wthin  a  month  under  m 
penalty  in  the  neighbouring  juftices,  yet  after  the  month  it  is  ftill  f  difcretionary  in  tbe  juftices  tp 
take  an  *inquifition,  j^c.  and  that  by  conftru&ion  of  the  laft  daofe  of  thra  ftatute  (which  faya  that 
they /ball  do  execution  of  this  u€l,  in  pain  of  tool.)  and  it  bath  ever  been  the  pradice  to  take  fudi 
inquiiitions  |  out  of  felTions.  Carth.  384.  Tbe  King  v;  Ingram.— -S.  C.  and  P.  Comb.  423* 
and  the  time  is  only  mandatory. 

f  An  inquiry  after  the  mouth  is  good  ;  for  the  ftatute  intended  only  to  haften  their  proccedia|ga 
by  fubjeding  thtm  to  the  penalty,  and  not  to  refbain  their  authority.  Ld.  Raym.  Rep.  115* 
S.  C. 18  Mod.  123.  S.  C.  and  S.  P. 

X  Sid.  186.  in  cafe  of  the  King  v.  Cuftcns  &  al.  it  was  faid  that  juftices  of  peace  cannot  ta^  in* 
quifitions  of  riots,  &c.  but  only  in  their  fcifions ;  but  the  Reporter  fays,  qucre  de  ceo. 

The  inquifition  may  he  taken  any  xvhere  elfe  ax  v/ell  at  on  tbe  place ;  but  ff  information  be  given 
to  the  jutttces,  that  tbe  riot  continues,  tbcy  mujl  go  and  coovid  them,  a^  record  it  upon  tbeir  virtUp 
under  tbe  penalty  of  1  ool.  But  where  tbe  riot  dee*  not  continue^  they  miy  euqulfie  at  any  time  n^ltbim 
a  month.  And  per  Holt  Ch.  J.  it  they  will  not  inquire  within  the  month,  tncy  forfeit  tbe  penalty  s 
bot  yet  they  may  inquire  after^  viz.  IVben  they  ba\»e  ijfued  a  precept  within  tbe  month  to  inptire^ 
6  Mod.  140,  141.    Pafch.  3  Ann.  B  R.     The  Queen  v.  Pugh  6l  ai. 

If  the  infuifition  be  made  at Jeveral  timest  it  feems  it  is  good  enough,  fuch  an  objedion  being  dif- 
allowed.    Caith.  383.     The  King  v.  Ingram. 

And  though  it  was  objeded,  that  the  tad  found  before  the  juftices  of  peace  was  not  only  vi  ^ 
armis,  but  alto  manuforti^  of  which  the  juftices  hid  no  power  to  inquire  by  this  (iaiute,  or  by  tl^ 
ftaiou  of  19  H.  7.  23.  yet  it  was  not  allowed.     Carih.  383, 384.     The  King  v.  Ingram. 

[*39]§ 

If  upon  fuch  inquiry  the  truth  cannot  be  difcovered  in  manner  ,  ^,^1^^^ 
aforefatd^  then  Jhall  the  faid  officer i  within  a  month  after  fuch  in"  f,y,,  jt 
quiryy  ♦  certify  the  fatat^  together  with  the  circum/tances  thereof  feto^'a  t» 
unto  the  king  and  his  council^  which  certificate  of  theirs  /hall  be  tn  Jj["f^^ 
the  nature  rf  a  prefentment  by  12,  ^whereupon  the  defendant  fiaU  he  ought  to  be 
brought  to  anfwer^  and  thofe  that  be  found  guihy  Jhall  be  punijhed  at  dooe  either 
difcretion  of  the  king  and  his  counciu  (and  bow^ 

of  tbe  piivy  counfel,  or  into  the  Sur-Chamber,.at  the  leaft,  becaufe  the  ftatute  itfelf  does  by  exprefa 
%irorda  diftinguilh  the  king  and  hit  council  here,  both  irom  the  Chancery  and  from  B.  R.  which  in 
nany  other  cales  be  taken  for  the  king  and  his  cbuocil  alio.  And  thu  he  does  the  rather  note,  be* 
caufe  he  had  read  of  certificates  of  this  kind  feot  by  juftices  of  the  peace  into  the  Star-Chamber  {  and 
fior  that  it  ta  penal  to  thofe  juftices.  fticriifs  or  under- ftierifFs,  if  they  (hall  not  addr«(a  ibcir  ctrti* 
ficate  la  tbe  ftatntc  doth  appoint  thcmt    lamb.  Eirrn.  3at.  cap.  ». 

V0t.XlX.  ^^^  y  .  ^ 


9^9  JRIOtlK^ 

If  the  -^jjfmien  tmverfe  the  faid  certificatij  then  tbai^  iBgethir 
wth  tbt  traverfi^  Jball  be  fent  into  the  King^s  Bench  there  to  be 
tried. 

If  the  effenders^  upon  the  firfl  precebt\  do  not  4ippear  before  the 

.founcUj  or  in  B.  R,  a  2d  precept  Jhall  ijfue  forth^  upon  whicby  if 

they  cannot  he  founds  or  within  3  weeks  after  proclamation  made 

againji  them  in  the  next  county  court  after  the  delivery  of  the  7.d 

precept^  they  do  not  make  their  appearand  before  the  council  in  j5«  Rm 

or  in  the  Chancery  (in  vacation-time)  upon  the  return  of  the  fald 

proclamation^  they  Jhall  Jland  coavi^y  and  attainted  of  the  cffence 

committed. 

♦  It  it  not        Jujlices  of  the  peace,  dwelling  *  nighift  the  place  where  fuch 

tl[wt^Th7      offences  Jhall  be  committed^  together  with  the  Jberiff  or  under^Jberiff^ 

next  juf.      cind  alfo  the  jujhces  of  ajfife^  for  the  time  they  JbaUbe  in  their  fejfions 

licei  only     fifi  cafe  any  be  made  in  tneir  prefence^)  Jhall  do  execution  of  this  aS^ 

w^tl^    ^wrj'  am  in  pain  of  lOoL 

force,  but  all  the  jufticet  of  the  county  arc  bound  to  it :  and  thefe  words  in  the  flatote,  viz.  That 
the  2  next  jufticet  (ball  do  it,  are  put  but  for  convenitncy^  and  the  more  fpeedy  execution  of  juftice. 
Per  Roll,  Jcrman,  and  Afkyjuftices;  but  Nicholas  J.  doubled  of  this.  Sty.  846.  Hili.  1650.  in 
cafe  of  Cullodes,  &c.  v.  Maine  and  Serjeant 

Hawk.  PI.  C.  165,  166.  cap.  65.  fobt.  45.  &c.  The  Serjeant  fays,  that  in  the  conAru^Hon  of 
this  claofe  of  this  ftatote,  the  following  opinions  have  been  holden. 

I  ft,  That  no  juftice  of  feace  is  in  danger  of  incurring  the  penalty  thereof,  unlefs  be  dv/etl  im  the 
county  wherein  a  riot  happcna. 

amyt  That  if  onyjujfices  of  peace,  who  do  not  d^veli  uearejt  to  the  place,  do  adualty  execute 
theftatutcy  they  txcuft  all  the  rrft. 

3dly,  That  if  the  j^ftices  whofe  ^ixveWug  was  neare/f  at  the  time  of  the  riot,  or  one  of  them, 
happen  to  Jie  within  the  month,  thofc  whole  dwelimg  is  thereby  become  the  nearett,  are  bound 
to  execute  the  Itatute  in  the  fame  manner  at  the  others  were. 

4thly,  That  notwithftandii)g  thofc  julliccs  only,  who  dwell  neareft,  are  liable  to  the  penalty  of  the 
fialute,  yet  if  any  others  on  notice  n^leSf  to  fupply  their  default,  they  are  fineable  at  difcrerion. 

^thly,  Thafit  the  ujujiices,  or  one  of  them,  do  thrir  duty  in  executing,  or  endeavouring  to  ex* 
eeute  the  ftatute,  they  Oxall  not  incur  any  penalty  through  a  default  of  the  Jberiff^  &c.  either  in  re»> 
fufing  to  appear,  or  to  return  a  jury,  A:c. 

6tbly,  That  the  faid  jufttces,  &c.  ftiall  not  avoid  the  penalty  by  executing  the  fiaiute  in  parf 
only,  as  by  recording  a  not  without  committing  the  parties. 

7thly,  That  no  juftice,  te«fs  fubjcA  to  the  penalty  of  the  faid  ftatute,  on  account  of  a  fietit  riot^ 
but  only  of  fuch  as  ire  notorious,  and  in  nature  of  infurrr^ions  and  rebellions. 

8thly,  That  if  a  juftice  of  peace,  &c.  had  no  exprefs  notice  given  him  of  the  riot,  he  (hall  be  ex« 
cufed,  unlefs  it  were  fo  very  flagrant,  that  by  common  intendment  every  one  dwelling  near  it 
could  not  but  have  notice  thereof. 

gthly,  That  the  acquiefcence  ox  agreement  of  the  parties  aggrieved  is  no  excufe  to  the  jufticet* 
becaufe  ihey  ought,  ex  oHicio,  to  make  the  inquiry,  and  make  proclamation  whether  any  will  give 
evidence  for  the  king,  ^c.  and  may  bind  fuch  of  the  parties  grieved,  as  (hall  refufe  to  profecuie 
their  complaint,  to  their  good^b^aviour. 

3.  2  H.  ^*ftat.  I.  cap.  8.  5.  i.  £na£ts,  fliat  upon  any  default 
of  the  jujlices  of  peace^  ^c,  touching  the  execution  of  i^  H.  /^m  a 
commiffion  Jball  be  awarded^  at  the  infiance  of  the  party  grieved^  to 
enquire  as  well  of  the  truth  of  the  cafe  as  of  the  default  of  the  faid 
jti/licesj^^c.  and  that  the  faid  commiffioners  Jhall  immediately  return 
into  Chancery  the  infue/ls  taken  before  thofn ;  and  that  the  coroner 
cfthe  county  Jhall  make  the  panel  for  the  time ^  that  any  Jheriff  fup-^ 
pofid  to  be  in  default^  Jhall  continue  in  his  office;  and  that  the  jurors 
who  Jhall  make  inquiry  ^  Jball  be  worth  loL  per  ann.  and  Jball  be  re^ 
turned  by  the  coroners^  tf  the  Jberiff^  fi^fPV^  to  ki  in  default^  icon^ 
tinue  in  his  office j  ^c* 

4-  *  i^ 


4.  2  H.  ^'ftai.  I.  cap.  9.  Enafts,  that  /A^  LordQ>anceUor^  upon  Made  i^. 
complaint  made  to  him^  that  a  dangtroui  rioter  isjUd  unto  places  un--  J^^*  ^ 
inowoy  *  provided  that  it  be  upon  afuggeftion  under  the  feals  of  two  cap.  t^ 
jujlices  of  peace  J  and  thejheriffy  that  ihe  common  fame  arid  voice  run^ 

neth  in  the  county  where  fuch  riot  was^  may  award  a  capias  again/i  ' 
the  party  returnable  in  Coancery^  upon  a  certain  day^  ^c.  and  after-' 
wards  a  writ  of  proclamation  returnable  in  B,  R,  &ff.  and  that  the  ' 
jurors^  to  inquire  of  a  riotj  Jhall  have  20x,  a  year  freehold^  or 
iL  6s,  Sd,  copyhold. 

5.  Trefpafs  of  affault^  battery  and  imprifonment  againft  J.  IL  Hawk.  PI.  = 
and  others,  the  defendant  faid,  that  at  the  time  of  the  CrefpaU  they  ^'  ^^'  "?• 
were  fervants  to  Sir  Thomas  Green,  who  at  the  time,  &c.  was^z  f/y,  tii€  fta- 
jujiice  of  peace  of  our  lord  the  king  in  the  fame  county,  by  letters  tutc  34  £• 

patents  of  the  king,  and  that  it  wasjhewed  to  the  fame  Sir  Thomas  3*  ^ap.  |. 
Green,  that  the  plaintiffs  were  riotoujly  ajjimbled  with  forccy  &c.  i!^mi/7con* 
at  D.  where  the  trefpafs  is  fuppofed,  by  wnich  the  faid  juftice  went  fintrdfir 
to  Z>.  to  fee  the  peace  Jiepty  and  found  them  riotoujly  ajjembled  and  *^^^'^^'^* 
armedy  by  which  the  defendantSy  as  fervants  to  him,  arid  by  his  com-  J^keitar 
mandadtunc  ^  ibidany  came  to  arrefi  themy  who  woul^  not  obey  >t  hai  been 
themy  nor  the  command  of  the  faid  juftice,  by  which  they  put  them  ^^^y^^* 
in  the  gaoly  which  is  the  fame  trefpafs.     And  by  the  beft  opinion.  j„jiice  tf 
and  in  a  manner  by  all,  that  in  the  abfence  of  the  juftice  he  who  ff^^c^  finds 
makes  the  arreft,  ought  to  have  warrant ;  for  a  juftice  of  record  R^'®"* 
cannot  command  out  of  his  prefenccy  unlefs  by  precept  in  writing.  fcmbife<f,he 
Br.  Peace,  &c.  pi.  7.  cites  14  H.  7.  8.  wibout* 

ftayiHgfor 


!fa  juJI'i 

peace  hf  Jick^  and  hear  that  perfons  are  riotoujly  ajembled,  he  may  fend  hit  fervantt  t«  arrefi  tbem^ 
and  bring  them  Dcfore  him ;  and  that  if  he  hear  that  perfons  are  riotoufly  together  in  a  certain 
place,  and  goes  thither,  and  finds  none  there,  he  may  leave  his  fervants  Mind  bim^  ^ith  a  comtnand 
to  arrefi  thcni  when  ihey  (hall  come.  Alfo  it  is  liid,  that  after  a  riot  is  over,  anyone  judicc  of 
peace  may  fend  his  vjarrant  to  arrefi  any  perfon  ^iho  ^at  conceratd  in  it,  ^md alfo  that  be  nuy  fend 
him  to  gaol  till  he  (ball  find  furetiea  for  his  good  behaviour,  ^ 

6.  I  Geo.  I.  cap.  5.  5.  I,  Ena£ls,  that  if  any  perfonsy  to  tht 
number  of  12  or  morcy  being  unlawfully  riotoujly y  and  tumultuoujly 
affembled  togethery  to  the  difiurbance  of  the  publick  peaccy  and  being 

J  J  .,    ._-  .^  .  /I     .^   "  the  county^ 


required  or  commanded  by  any  jujlice  of  peace  y  Jheriff 

or  under  fheriffy  or  h  the  may  or y  bailiff  or  bailiffs  y  or  any  head^ 


ffficery  or  yujuce  of  the  peace  of  any  city  or  town  corporatCy  where 

Juch  ajfembly  Jhall  bCy  by  proclamation  to  be  made  in  the  king^s  name^ 

(as  iherein  is  after  directed)  immediately  to  difperfe  themfehesy  and 

peaceably  to  depart  to  their  habitationsy  or  to  their  lawful  bujinefs^ 

under  the  patns  of  the  faid  JlatutCy  Jhall  afterwards  unlawfullyy 

riotoujly y  and  tumultuoujly  continue  together  for  the  fpace  of  one  hour 

cftgr  fuch  proclamation  madcy  or  after  a  wtlful  let  or  hindrance  of  a 

jsifiice  of  peaccy  £sff .  from  making  the  faid  proclamation^  Jhall  be-  adr 

judzcd felons  wishout  benefit  cf  the  clergy.  ' 

i.  4m  Jnd  if  anj  perfons  unlawfully  riotoujlyy  and'  timultuoujly 
ff^mbUi  togetbety  to  tkc  4\furbance  of  the  publick  peaccy  Jhall  de^ 
fff^fff  ^rfulf  dwfit  ^W,hV^  ^  demotijh  ^  pull  down^  any  churchy 

•T2  •  ;  thapel. 


chapily  or  buildings  for  religious  worjhipy  certified  and  regiftered  ac* 
cording  to  I  JV.  y  M.  1%,  conunonly  called  The  Toleration  A£l^  or 
any  dwelling-houfe^  barn^  ftable.  or  other  out-houfe^  they  Jhall  be  ad* 
judged  felons  without  bentfit  of  clergy. 

S,  5.  And  if  any  per/on  or  perfons  Jhall  withfoce  and  arms  wiU 
fully  and  knowingly  oppofe^  objlrutt^  or  in  any  manner  wilfully  and 
knowingly^  let^  hinder^  or  hurt  any  perfofiy  l3c.  who  Jhall  begin  to 
proclaim^  or  go  about  to  make  proclamation  as  therein  appointed^ 
whereby  fuch  pi  oclanuttion  Jiiall  not  be  madcy  JhM  be  adjudged  felons 
withjtut  benefit  of  clergy* 

5.  6.  And  whenever  anyfucb  churchy  Wr .  Jhall  be  demoHJhed^  ^c. 

by  any  fuch  rioters^  b^c,  the  inhabitants  of  the  town  or  hundred^ 

P  ^  wherein  the  riot  happened^  Jhall  be  bound  to  viake  good  the  damage^  W f  • 

4.  ^4^   J       S.  8.  Provided  that  fuch  offendersbe  profecuted  within  one  year 

after  the  offence  committed, 

S.  10,  yi/j  aQ  to  extend  t<f  Scotland. 


(jy)    Informations  and  Indiftments.    Good  or  not. 

X.  T7XCEPTION  was  taken  to  an  indiamcnt  that  Bricket 
ly  and  the  other  rioters  are  named  of  Nun-eaton  in  the  county  of 
JV*  and  that  they  affembled  ihemfelves  at  Artleborough  in  the  parijh 
cf  Nun-eaton  aforefaid ;  ahd  fays  not  in  what  county  Artleborough 
ts ;  for  it  was  faid,  that  Artleborough  may  be  in  ths  pariQi  of 
Nun-eaton  and  yet  in  another  county,  but  the  Court  held  it  well 
enoughs  for  it  appears  not  that  Artleborough  is  a  town,  but  it 
may  be  a  lieu  conus  in  the  pari(h  of  Nun-eaton,  and  being 
named  m  the  parifh  of  Nun-eaton,  it  (hall  be  intended  to  be 
in  the  fame  county.  Cro.  £.  108.  pL  3.  Mich.  30  and  3/ 
>£Hz.  B.  R.     Bricket  &  a]. 

^.  An  indiSment  of  riot  and  battery,  &c.  Contra  formam  di» 
verforumfiatutorum  was  ruled  to  be  good,  though  it  mentioned  no 
ftatute  in  certain  >  and  the  clerks  of  the  court  faid  there  were 
divers  precedents  thereof.     Noy.  132.     Darcy^s  <:afe. 

3.  Several  were  indifted  for  a  riot,  and  no  addition  cf  place  to 
4iny  of  them  but  to  the  lajl\  and  he  was  called  B.  R.  de  Huttoft, 
yeoman.  Per  Williams  J.  the  word  yeoman  goes  to  them  all, 
but  the  places  viz.  Huttoft  goes  only  to  the  lalt,  and  fo  for  want 
of  addition  of  place,  where  the  others  dwelt,  the  indictment  was 
quafhed.     Bulft.  183.     Pafch.  10  Jac.    The  King  v*  Haftings. 

4.  An  indictment  for  a  riot  was  quafhed  hccauie  it  wonted  the 
l¥ords  proborum  ^  legalium  hominum.  2  RoH.  Rep.  400.  Mich* 
21  Jac-  B.  R.     The  King  v.  Miller, 

THe^q»«rt  J.  h  joint  infonnathn  was  exhibited  againfl  1  jujlices  for  not  in* 
«t  firtk  ilatct  quiring  of  a  riot ;  one  was  found  guUty^  and  the  other  acquitted  \  It 
VcTdi'a*  "^^  mov^  in  arreft  of  judgment,  that  there  ought  to  have  been 
vai  givn  (ever^I  iitfonnationSj  becaufc  the  offences  are  feveral ;  befides,  no 
*£!l**  A.  judgnient  could  be  given  againft  him  who  was  found  guilty,  be- 
4hc  iMtiS*  f^?"^^  the  other  \vas  acquitted.  But  per  tot.  Cur.  the  execution 
uurivft  «(f  *n)ay  be&veral^  and  it  is  not  materiaJ^  though  Qne  be  acquitted,  and 
jttd^eot     .     .     *  (he 


the  other  found  guilty.     Style  245.    jflill.  1650.  B.  R.    The  wnfinind- 
Keepcrs,  &c.  v.  Maine  and  Serjeant.  tjS'V^ 

guilty,  and  the  other  not,  as  well  aa  upon  the  informAion  being  joint  s  and  To  it  feems  by  the  aafwcr 
of  ihcju  dices. 

6.  An  infirmation  for  a  riot  concluded  contra  formam  Jlatuti 
13  H.  4«  After  verdict  it  was  moved  in  arrefl  of  judgment,  that 
this  information  was  nut  good,  being  grounded  on  this  ftatute, 
which  oiily  mentions  riots  and  appoi^^ts  them  to  be  punifhed  in  the 
manner  there  exprciled ;  but  Keyling  Ch.  J.  was  of  opinion,  that 
it  being  a  crime  at  common  law,  and  mentioned  in  this  ftatute,  the 
information  was  well  concluded  \  but  the  other  juftices  inclined 
to  the  contrary.  Vent,  43  Mich.  21  Car.  2.  B.  R.  The 
King  V.  Monk  &  al/ 

7.  An  indi^ment.  was,  that  the  defendants  vt  ^  armis^  &c. 
riotofi  C!f  routofe  feipfos  congregaverunt^  &c.  cum  intentione  ad  aliquid 
iilicttum  ibidem  €igtndutn  &  pacem  domini  rgcis  pd  turbandum^  ic. 
j^nd  that  they,  fo  afl'embled,  cut  down  quoddam  quercus^  &cc*  ^ 
quercum  iJJudj  &c.  It  was  infifted  in  maintenance  of  this  indict- 
ment, I  ft.  That  it  was  not  neccflary  to  JbcW  what  unlawful  aSl 
they  affembled  to  do^  provided  they  did  afTemble  to  do  an  unlawful 

ad ;  for  if  they  afTembled  to  do  one  ad  and  did  another  \t  would  [  242  1 
be  a  riot.  2d]y,  It  appeared  they  did  do  an  unlawful  a£t,  for  they 
cut  down  an  oak,  and  the  falje  Latin  could  not  vitiate  ;  fed  non 
allocatur :  for  per  Curiam  it  is  too  general,  and  the  ad  ought  to 
be  ihewn,  that  the  Court  might  judge  whether  the  ad  was  un- 
lawful or  not.  Befides  they  faid  they  would  not  encourage  fuch 
ill-drawn  indidmcfnts,  &c.  and  therefore  it  was  quafhed.  2  Ld. 
Raym.  Rep.  1210.  Mich.  4  Ann.  B.  R.  The  Queen  v^ 
Gulfton,  Stubbs,  &  al. 

8.  Information  for  that  the  defendants  with  force  and  arms  cla^ 
moribus  bf  vociferationibus  illicitCy^riotofe  bf  routofe  did  binder  tkf 
bailiff  and  burgeffes  of  Bcwdley,  v?ho  were  affembkd  on  fuch  a  day 
and  place  to  chufe  a  bailiff  tor  the  faid  borough,  &c.  to  proceed  to  the 
ele£iion.    The  defendants  were  found  guilty,  but  the  judgment  was 
arrefled.      ift,  Becaufe  it  did  not  appear  that  any  right  is  claimed^ 
nor  any  fuch  franchife  pretended  to^  fo  that  the  bailiff,  &c.  might  be 
doing  an  unlawful  ad ;  but  if  they  had  (hewed  a  right  to  this 
franchife,  then  this  might  be  a  difturbance  to  them  in  the  ufe  of 
it.     2dly,  Becaufe  it  is  not  faid  that  the  defendants  unlawfully 
aflembled  themfelves  j  for  a  riot  is  a  compound  offence.     There 
muft  be  not  only, an  unlawful  ad  to  be  done,  but  an  unlayirful 
aflembly  of  more  than  two.     2  Salk.  594.  pi.  3.     Trin.  6  Annas 
B.  R.    The  Queen  v.  Soley, 

9.  An  information  was  for  that  the  defendants  a/Jembled  riotefe^ 
routofe^  and  illicite^  to  difturb  the  peaccy  did  with  force  and  arms 
ojlium  cujufdam  domuSy  vocaf  the' 'Guildhall  Burgi  de  Bewdley^ 
being  Jhuty  &c.  throw  off  from  the  hinges.  The  defendants  were 
convided;  but  upon  motion  this  judgment  was  arfeiled,  becaufe 
}t  did  not  appear  whofe  houfe  it  was  \  for  it  might  be  the  ddfendant's 
houfe,  and  then  it  was  no  unlawful  ad,  and  a  riot  muft  arife  from 

T  3  a« 


^  ah  unlawful  aft.  And  the  ikying  vocat.  the  Guildhall  burgi  dod^ 
not  make  it  to  be  fo*  TBe  Guildhall  may  belong  to  a  private^ 
perfori.  as  well  as  to  the  borough.  2  Salk,  594.  pi.  4.  Trin.  6 
Anns  B.  R.     The  Queen  v.  Soley. 

ID,  Indictment  for  a  riot  on  a  petty  eonftabU  in  the  execution  of 
bis  oiEce ;  and  upon  a  demurrer  it  was  objeded  that  this  indi£l- 
meht  was  ill,  becaufe  it  was  for  a  riot  in  and  fuper  pet.  corChu" 
iariuntj  when  there  ts  no  fuch  word  as  pet.  which  was  granted  on 
the  other  fide,  but  that  con'bnlarium  with  a  daOi  made  the  indidl:- 
ment  good.  Per  Cur.  the  word  pet.  is  furplufage^  and  (hall  there- 
fore be  reje£led,  and  the  indictment  is  good  without  it,  for  the 
other  word  makes  it  good.  Judgment  for  the  king.  8  Mod. 
327-    Mich.  II  Geo.  1725.     The  King  v..  Harris. 

\II.  Indicfanent  for  a  riot  was,  that  the  defendants  aJfembUd 
iUicite^  riotofe  V  routofe,  Gf  illicite^  riotefe  ^  routofi  fregerunt  ^ 
froJl(^erunt  pahsy  and  took  away^  &c.  And  did  not  fay  vi  et  armis^ 
Per  Raym.Ch.  when  thefa£l  implies  a  forecy  the  addition  of  vi  et 
armis  is  not  material,  here  it  is  riotofe,  &c.  fregerunt  &  proftra* 
veruht  palas,  &c.  which  neceflarily  implies  a  force  and  trefpafs. 
Atid  per  tot.  Cur.  the  indi£hnent  is  well  enough.    Gibb.  63* 

.  Pafch.  t  Geb.  2.  B.  R.    The  King  v.  Mync  &  sd. 


(E)     Proceedings,  Pleadings,  and  VerdiiEt 


'•A' 


jJ"  indiSment  for  a  riot  was  againjl  3,  and  the  jury  found,  • 
only  one  of  them  guilty  of  the  riot,  this  is  a  void  verdi£i  1 
Ibr  one  alone  cannot  make  a  riot.     Arg.  Poph.  202.    Mich. 
2  Car.  B.  R.  in  the  cafe  of  Harrifon  v.  Errington^ 

2.  Information  againft  the  defendants,  for  tiiat  they,  with 
lathers,  did  riotoufiy  affemble  to  divert  a  water-courfe^  and  tliat  they 
fit  up  a  bant  injuch  a  place j  by  which  the  water  was  hindered  from 
running  to  an  ancient  mill  in  Jo  plentiful  a  manner  as  formerly ^  &c. 
r  243  1  upon  not  euilty  pleaded,  the  jury  found  the  defendants  guilty  quoad 
fettifsg  up  the  iariiy  but  quoad  the  riot  not  guilty.     It  v^as  moved  itt 
arreft  of  judgment,  that  by  this  verdi£t  the  defendants  are  ac- 
quitted of  the  charge  in  the  information,  which  was  the  riot,  and 
that  an  action  on  the  cafe  would  lie  for  erecting  the  bank ;  and 
judgment  was  arrefted.     3  Mod.  72.     Mich,  i  Jac.  2.  fi.  R.  ' 
The  Kirig  v.  Colfon  &  al. 

3*  ^'  appeared  upon  his  recognitattcey  and  an  information  bein^ 
%'ed  agalhit  him  and  others,  he  was  charged  to  plead  to  it,  as  ha3 
been  the  practice  s  but  upon  debate  it  was  faid,  that  he  need  not, 
^nd  \vas  hot  compellable  i  and  was  allowed  to  appeary  and  imtarle 
"till  the  next  term.  Shovi^.  56.  .  ,Mich.  i  W.  &  M.  The  King 
V.  Sir  Thomas  Cox. 

4.  Ah  information  for  a  riot  In  breaking  feytcet  and  inclofufe  th 
^Hdttfordlhtre-tles  in  the  Crown'-Ofpce.  See  ShoWt  I06.  Mich. 
i  W.  &  M.    the  Kijig  V.  Btrchet  &  al. 

When 


5.  When  the  conviSlton  of  a  riiot  is  by  inquijiiiim  taken- before  2  ^^fpeeUl 
jujiices  of  peace)  the  inquifition-  has  no  need  to  ie^  as  taken  pro  |»*!"»fi«*«> 
domino  rege  fcf  corpofe  comitatusj  but  pro  domino  rege  isfufficienty  or  pro  d2* 
father  better ;  for  their  enquiry  is  not  for  the  coantyi  but  for  the  mioortfet 
king:,  and  fo  is  the  conftant  form  of  fuch  inqueft.     But  when  an  *>"'*^"jp« 
inquifition  is  by  the  grand  jury y  then  it  ought  to  be  pro  domino  rifei,or*be. 
rege  &  corpore  comitatus.     Sir  William  Williams  objeded,  that  fpre  juf- 
ct  corpore  comiiatus  was  ill,  becaufe  their  authority  was  not  di-  ^^^^^ 
vided  or  derived  partly  from  the  king  and  partly  from  the  county,  n«r,tbciiit 
but  from  the  king  only,  and  executed  only  for  him  \  and  therefore  "  procor- 
(by  him)  it  ought  not  to  be  pro  corpore  comitatus.     But  this  PJJ'^<^omi- 
nicety  was  not  regarded  j  and  the  Court  feemed  to  be  of  opinion.  Mod.  183. 
that  they  were  the  fame.     Ld.  Raym.  Rep.  215.    Eaft.  9  W.  3.  Rcfolvcd. 
The  King  v.  Ingram  &  al.  J.^'p^c* 

Ingram  &  aU  S.  C« 

6.  Indicfaaent  that  the   defendants   riotofey  routofe^  W  illicite  ^  C.hyih^ 
affemblaverunty  bf  fic  aflemblati   infultum  fecerunt  in  qpendaia  J^^^^s^dl 
J.  R.  &r.     Upon  not  guilty  pleaded  2  were  found  guilty  and  the  bory  and* 
rejt  acquitted*     It  was  moved  in  arrcft  of  judgment,  that  2  cannot  Hcapi«ac* 
make  a  riot,  and  therefore  cannot  be  guilty  of  a  riot,  and  by  con-  ^^  ^o^^* 
feqaence  all  are  acquitted  by  this  verdidt :  to  which  it  was  iaid,  &68.    Eut 
that  there  \i  a  battery,  and  that  2  nuy  be  guilty  of  that.     But  per  p^r  Holt, 
Holt  Ch.  J.  a  riot  is  a  fpecific  offence,  and  the  battery  is  not  laid  djaJJcn"' 

a  charge  of  itfelf\  for  thofe  adverbs,  riotofe  &  routofe  go  through  had  been, 
the  whole,  and  is  afcribed  to  the  battery  as  well  as  to  the  aflcmbly  \  ^^^t  the  dc. 
fo  that  a  difibarge  of  the  riot  is  a  difchargc  likewife  of  the  battery^  ^^^""^^ 
and  jud<<ment  was  arrefled.      2  Salk.  593.  pT.  2.     Pafch*  11  other  dx(- 
W.  3.  fi.  R.     The  King  v.  Heaps.  turbcr.of 

the  peace, 
had  committed,  this  riot,  and  vcrdi£(  h#d  been  in  this  cafe^  ihe  king  migltt-havcjudyaent.  ■ 

S.  C.  cited  per  ^arker  Ch.  J.     i  S.ilk..  385.  pi.  37.     Mich.  11  Anns,  at  Nifi  Priua,  in  tiie  caCe  o  $ 
the  Queen  v.  Cranage.  Ld.  Raym.  Rep,  ^84.  S.  C.  accordingly.     And  per  HoU|  the 

bauery  is  but  part  of  the  riot. 

7.  The  caption  of-  an  inquifition  tsk^cn  before-2-  juftices-  for  a 
riot,  upon  the  ftatute  of  13  H.  4.  cap.  7.  was  thus^  (viz.)  An  /«- 
quifition  taken  for  the  queen  in  the  county  of  H.  upon  the  oath^  fcff . 
of  17,  honejl  and  lawful  men^  face,  who  then  and  there  impannellat* 
juraf  &  triat\  &c.  to  enquire  of  riots,  contra  for  mam  Ji  at  uf  gene- 
rally. Exception  was  taken,  that  the  inquifition  did  not  mention 
any  thing  concerning  that  Jlatute\  fed  non  allocatur :  for  per  Cur. 

.  the  juftices  have  power  by  this  ftatute  to  enquire  of  all  riots  and 
routs  whatfoever ;  and  if  a  forcible  entry  be  made,  they  may  find 
according  to  the  ftatute  8  H.  6.  cap.  9.  and  award  reftitution ; 
4br  a  fubfec^ent  ftatute^  which  infliS^  a- greater  punifho^ent,  dotti 
not  take  away  the  power  given  by  a  precedent  ftatute.  6  Mod. 
140,  141.    Pafch.  3  Annse,  B.  R.    The  Queen  4ir.  Pugh  &  al. 

8.  Several  were  indited  for  a  riot ;  it  was  moved,  that  the  pro-  f  244  1 
fecuflbf  might  name  2  or  2  ^d  try  it  again/tthem^  and  that  the  reft 

might  amor  into  a  rule^  if  they  were  found  guil^,  to  plead  guilty 
too  }  and  this  was  biA-Vi  be  d<Hie  frequently  tt>  pvevent  the  charge 

T  4  of 


atvert 
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of  putting  diem  all  to  plead ;  and  a  rule  was  made  accordingly; 
6  Mod*  212.    Trin.  3  Amiae,  B.  R.    The  Queen  v.  Middlemore. 

For  m«re  of  Riots  in  general,  fee  JpOttfblt  (Cntrp,  ^teaCotl, 

and  other  proper  Titles* 


i^ilDetJB^. 


Havrk.  1 99.  I  •  Ti  ^  WAS  fined  200I.  for  diverting  part  of  the  river  Thames^ 
|*P'  75;  ^  iVx»  by  which  he  weakened  the  current  of  the  river  to  carry 
it  il acom-  barges,  &c.  towards  London,  and  other  houfj^  of  the  king  upon 
non  nui-  the  river ;  and  fuch  a  thing  cannot  be  done  without  an  ad  quod 
^*rt*'nivi-  ^'^"""^^ »  bccaufe  that  river  i$  a  highway^  and  alfo  it  ought  to  be 
gabi/river'  by  patent  of  the  king  for  to  do  fuch  a  thing.  Noy.  103.  Hind 
10  fuch       V.  ManEeld. 

manner  as 

hat  ia  meotioned. 

2.  ff^0  fliall  be  Miged  to  cleanfi  a  river,  that,  by  being  ftopped, 
becomes  a  nui&ince  to  the  country.     See  Nuilance  (A) 

For  more  of  Rivers  in  general,  fee  fliltton,  3lnlliCtmenti$9  &0He, 

am  other  proper  Tides* 


i^obbttp* 


(A)    Wlat  IS ;  in  reJpeSl  of  the  Value  of  the  Thing 

taken. 

^Tfioogh     x*npHOUGH  it  be  under  the  value  of  iid.  diat  is  taken, 
the  thing  X    (as  to  the  valut  rf  ^  id.  or  2d.}  it  is  robbery,  but  feme- 

^^e^eT*  what  muft  be  takca  j  fir  tie  making  ajatdt  otUj  to  rok,  witiout 
iJittikm  taking  • 


taking  feme  money  or  goods,  is  no  felony;  and  fuch  opinions  as  mpeimj.y^ 

feem  to  the  contrary,  were  maintained  by  that,  which  then  was  "  »  felony, 
anciently  holdcn,  quod  voluntas  rcputabitur  pro  faSo.    3  Inft.  69.  c?!^!*!^' 

cap.    16.  eap.fto.— > 

Hawk.  PI.  C.  97.  cap.  34.  S.  la.  S.  P« 


(B)     What  is  or  amounts  to  a  Robbery  in  refpeil  see(Y)pt*. 
of  the  Manner  or  Perfonfrom  whom. 

X.  IJ  OBBER  Y  is  a  febny  by  the  comtMn  law,  committed  by 
IX.  a  violent  ajfault  upon  the  perfon  of  another^  by  putting  him 
in  fear  and  taking  from  his  perfon  his  money  or  other  goods  of  any 
value  whatfoever.     3  Infl.  60.  cap.  16. 

2.  The  circumftance  of  putting  one  in  fear  makes  the  difference  Wherever « 
between  a  robber  and  a  cut-purfe ;  both  take  it  from  the  perfon,  J^^  **", 
but  this  takes  it  clam  and  fecret  without  aflault  or  putting  in  therwith' 
fear,  and  the  robber  by  violent  aflault  and  putting  in  fear.     3  Inft.  ^uch  cir- 

put  him  into  frar,  and  caufea  him,  by  reafon  of  fuch  fear,  to  part  with  bis  moiic>',  the  taking 
thereof  it  adjudged  robbrry,  whether  there  were  any  weapon  drawn  or  not,  or  whciher  the  perfbs 
affauited  dehvcied  hit  money  upon  the  ot  heft  command,  or  afterwards  gave  it  him  upon  biaceaf* 
ing  to  ttfe  force,  and  begging  an  almt;  for  be  was  put  into  fear  by.  his  albult,  and  gives  him  hit 
money  to  get  rid  of  him.    Hawk.  PI.  C.  96,  97.  cap.  34.  S.  9. 

3,  The  words  of  the  indi£bnent,  violenter  li  felonice  cepity  moSt  Serjeaijt 
be  underftood  that  there  is  an  adual  taking  in  deed,  and  a  taking  ^yr^"* 


Upon  a  book  to  fetch  them  a  greater  funiy  which  h'i  does  and  deUvers  deltutiy^    • 
//  to  theniy  which  they  nceivcy  this  is  a  taking  in  law  by  them,  and  «tbcr«pA2jif 
adjudged  robbery ;  for  fear  made  him  to  take  the  oathj  and  the  oath  J^^^^^j 
and  fear  continuing^  made  him  bring  the  moneyj  which  amounts  to  bis  aflattlt* 
a  talking  in  law ;  and  in  this  cafe  there  needs  no  fpecial  indi A-  ^  4^  . 
ment,  but  the  general  indiStnunt  (quod  violenter  (sf  felanice  cepit)  \^^i^^^ 
is  fufficient.     And  fo  it  is  if  at  the  firft  the  true  man  for  fear  de-  feif  boond 
liver  his  purfe,  &c.  to  the  thief.     3  Infl.  68.  cap.  i6.  ^°  confci^ 

cncetogive 
it  bim  h  am  oath  to  that  purpofe,  which  in  my  fear  I  was  compelled  by  faim  to  take,  may,  in  the 
eye  of  the  law,  as  properly  be  faid  to  uke  it  from  me»  as  be  who  adually  takes  it  out  of  my  pocket 
with  bis  own  bands.    Hawk.  PI.  C.  96.  cap.  34.  S.  4. 

4.  This  word  (cepit)  necefiarily  implies,  that  the  thief  muft  be  *  s.  P. 
in  pofleffion  of  the  thing  ftolen.    For  example :  •  if  the  bae  or  cSII'm. 
purfe  of  the  true  man  be  fastened  to  his  girdle^  &c.  and  the  toieU  84.S.#.  But 
the  more  eafily  to  take  the  bag  or  purfe,  cuts  the  girdle^  whereby  tbongb  he 
the  bag  or  purfe  falls  to  the  ground,  this  is  no  taking ;  for  the  of'rolSerTl 
thief  had  never  any  pofleffion  thereof,  &  fie  de  fimilibus :  but  if  be  is  bi^ 
the  thirf  takes  up  the  bag  or  purfcj  and  in  fbiving  bad  lit  it  fauy  P"^*^^ 
4md  never  took  it  again^  this  hadfbeen  a  taking,  b^uuife  he  bad  it  f,^^^ 

lA  iBcac,l(c 


for  f©  «ior*  in  his  poflfeffion  ;  for  the  continuance  of  his  pof&flon  is  not  rc- 
brolicb*of     <l"*"'ed  by  law.     3  Inft.  69.  cap.  r6. 

tbe  peacf . 

4S. P.  Arid  ^,  The  words  of  the  indictment  are  (a  perfina)  &c.  If  the 
drives  my  ^"^  man,  feeking  to  efcape  for  the  fafeguard  of  his  mmey^  §  cajh 
cattle  in  my  it  into  a  bujh^  '^  which  the  thief  perceiving,  takes  it :  this  is  a  taking 

prcfcnce      jn  law  from  the  perfoU)  bccaufe  it  is  done  at  one  time.     3  Inft. 

wcofmy     £^  lA 

pifturcor    ^^  ^^P*  '^• 

my  hat  which  (rll  from  my  head,  be  may  be  indi^led  at  having  t&kea  thiagi  from  my  perfon. 

Hawk.  PI.  C.  96.  cap.  3^.  S.  8. 

m 

m 

And/c  it  U  6.  If  the  true  man  had  caji  off"  his  furcaatj  or  other  uppermoffi 
of  Vtruc  &^^^^U  ^"^  ^^^  fi^^  fy'^i  ^^  ^"  prefence^  a  thief  affaulis  him^ 
,xvbub  ccc.  and  takes  the  Jurcoatj  this  is  robbery  ;  for  that  which  is  taken 


man 


jiaftdt  by      in  his  preftncey  is  in  law  taken  from  his  perfon.     3  Inft.  69. 

mm:  et  fie    ^-_     _iL 
hvtt,    3  loft.  69.  cap.  && 

Ip  fome  7,  Upon  not  guilty  pleaded  to  an  indi3ment  the  evidence  was^ 


S^/W  ^^  ^'  ^^  ^  ^'  ^'  *•  ^^  ^^-  ^-  ''^  ^^  highway^  where  they 

f»ro^me,  endeavoured  to  rob  them^  and  for  that  purpofe  drew  their  fwords^ 

^bere  /«  and  offered  to  ftrike  them,  thereupon  If^.  S.  rode  away  one  way^ 

*[*_^  and  P.  purfued  him^  and  JV.  T.  went  another  way,  and  ^.  foliowed 

rjm/Zy  bad  ond  robbed  htm  out  of  Jtght  or  hearing  oj  F*  and  it  was  held  that 

any  of  my  P.  ^^^  as  principal,  and  committed  the  robbery,  and  he  was 

«^£;^f^  hanged.    And.  116.  pi.  i6r.    Hill.  26Eliz.    Pudfey's  cafe. 

as  where  I  am  robbed  hyfevtral  in  wte  gangt  and  one  of  tbem  only  takes  my  monty^  in  which  cafei 
IB  judgnem  of  Uw,  every  one  of  tbe  company  fhtfllbe  faid  totake  it,  in  reiped  of  that  encourage* 
aMBt  which  ihcy  givt  to  one  another,  through  the  bopea  of  mutual  afbitance  in  their  eaicrpti/.o: 
nay,  though  they  mifs  of  their  firA  intended  prize,  and  one  of  them  after  wdrdt  rides  from  tbe  refi^ 
9K^foin  a  third  perfon  in  the  fume  bigbxtfay^  'without  their  knowledge,  out  of  their  wrur^  and  then 
tttmatt  t9  ibem^  aU  are  guilty  of  robbery ;  tor  they  came  together  with  an  luieut  to  rob,  and  lo  al&ft 
•AC  aooibcf  in  fa  doing.    Hawk.  PI.  C.  96.  cap.  34.  S.  7. 

8.  If  a  carrier* s  man  or  fon  confpire  to  reb  himy  and  do  it  acm 
cordingly,  the  carrier  not  being  privy  to  it,  he  may  fue  the  hundred 
on  the  itatute  of  Winton ;  but  the  conspiracy  may  be  given  in 
evidence  in  mitigation  of  damages  i  per  Roll  Ch.  J.  Style  427. 
Mich.  1654.     Matthew^  v.  the  Hundred  of  Godaimin. 

9*  Lf  a  man's  fervant  be  robbed  of  hit  majier'i  goods  in  his 
majier^s  fight^  this  (hall  be  taiccn  for  a  robbing  of  the  mafter. 
Style  156.     Mich.  1649.    Per  Rdl  Ch.  J.  in  Wright's  cafe. 

10.  If  one  cajls  away  his  goods '  to  fave  them  from  a  rob'-er^  and 
lie  robber  takis  them^  up^  and  carries  them  away,  this  is  a  robbery 
done  to  his  perfim.  Per  Roll.  Ch.  J.  Sty^  ifis.  Mich.  1649^. 
Wright*s  cafe. 

II r  TaJting  cattle  from  A  which  he  is  driving  on  the  bigfawa}^, 

is  a  taking  from  his  perfon,  and  fo  a  robbery ;  per  Powel  J.    Quod 

non  fuic  negatum,     2  Salic.  641.    Grsen  r.  Goddard; 

Hawk.  PI.       1 2.-  In  an  iadi£bment  aeaiii^  the  defendant  for  Mbbtng  one 

c.  97.  cap.  ThomM  UoUer^  a  Cufhm^boi^  ^ce%f  of  g<x)di  belonging  to  pe^^ 

^yV  it  n'    ^'^  unknown,  the  b&  appeared  upoa  tbe  evidence  to  be,  that 

(criain  that  H(dder 


Holder  had  lately  made  afiifure  rfUa  {being  the  geods  in  queftion)  c^^offra^ 
fir  keing  ran,  and  hid  cl^^ukftindy  in  a  barn,  en^as  be  was  riding  ^^any^ 
§ff  with,  and  carrying  them  upon  the  road,  the  defendant  met  bim^  odour  is  no 
and  demandid  tbe  goids^  inking  tbat  tbey  were  hts^  and  prefenied  ««an»»  ^^ 
m  pi/M  to  him,  aid^  threatened  to  kill  him  if  be  did  not  deliver  tbeau  ^l^throurg. 
And  upon  that  Holder  faid  to  the  prifoner^  if  I  was  to  give  yen  cice<H.P.C. 
part  of  them  you  would  laugh  at  me  another  time  f  No  the  prifomr  *  ^  cdiuon, 
told  bim  he  would  not^  and  be  would  be  contented.     Whereupon    ^ 
Holder  delivered  bim  part  of  the  tea ;  and  for  taking  this  parcel 
of  tea  fo  delivered  to  him,  the  prifoner  was  indided  of  robbery. 
The  counfel  for  the  king  inflfted,  that  by  the  feifure  Holder  gained 
ft  fpeeial  property  in  the  tea,  and  though  he  made  the  ofier  of 
parting  with  fome  of  it,  to  fave  the  ref^,  yet  the  offer  was  made 
under  terror  of  the  threat,  and  confequently  could^  not  leflen  the 
offence.     However  the  judge  who  tried  the  caufe,  was  of  opinion, 
that  as  this  was  only  a  claim  of  property  by  the  prifoner,  the  in* 
didment  could  not  be  maintained  ;  accordingly  the  prifoner  was  [  24^  ] 
discharged.     2  Barnard.  Rep.  in  B.  R.    174,   175.    Trin.  5 
Geo.  2.    The  King  v.  Smith. 

13.  7  Geo.  2.  cap.  21.  S.  u  Enads,  that  if  any  perfon  JbaB^ 
with  ojfenfive  weapon^  unlawfully  or  malicioufly  ajfauk^  or  Jball  by 
menaces^  or  in  any  violent  manner y  demand  money  or  goods  fiom  any 
perfon^  with  a  felonious  intent  to  rob  fucb  perfon  \  be  Jball  be  guilty 
rffelwy^  aTul  Jball  be  tranjportedforjeven  years. 


(C)     What  is  a  Robbery  within  the  Statute.     la 
refpe<5k  of  the  Time  when  done. 

t.^T^ HOUGH  the  ftatute  is  general,  and  mentions  no  time,  ^57•p|^ 
X    yet  the  robbery  muft  be  done  in  the  day-time,  and  not  in  J!  £i{^  ^ 
the  night ;  but  the  robbery  being  done  in  January,  pfefently  after  bT  s.  C.  by 
fun-fet,  during  day -light  i  it  was  adjudged  that  the  hundred  (hall  tbciMmcflC 
anfwer ;  becaufe  it  is  a  time  convenient  for  people  to  travel,  and  ^*£vm»^** 
be  about  their  bufmefs.    7  Rep.' 6.  a.b.    Trin.  28£iis«  Aihpolc  tNoaAM 
V.  Evenger  Hundred.  Hwudeib* 

^  tnd  the  jui: 

4idct  were  »U  clear  of  optaioa,  that  if  the  robbery  wm  done  in  the  Bigfat-timt,  the  iahabitniu  ate 

not  bound  to  make  the  purfuit. -—-4  Lc.  ai8.  pi.  952.  S.  C.    Tricu  ^9  El».  C.  B.     And 

the  jufticea  were  of  opinion  tbat  it  being  found  by  the  verdid,  that  the  robbery  was  done  poft  oc* 
cafun  folis  3c  per  luccm  diurnani»  the  faundted  (hould  be  charged ;  for  that  kt  fuch  time  travellers 
arc  commonly  drawing  tp  their  lodgings,  and  afterwards  judgynent  was  given  for  the  plaintiff. 
And.  1^8.  pi.  20t.  S*-€.  accordingly^  S.  C.    Goldflfc  50.  pi.  lo.  adjoraatnr.  &  60.  pi.  i8* 

S.  C  adjudged  for  the  pUintitf  accordingly.  So  io  an  aaion  fur  le  ftatute  de  Wintoo  of  hue 

and  cry,    liie  iury  found)  that  the  robbery  wia  done  poft  lucen  qufdem  did  3e  ante  ortum  folia 
Anglice,  after  day-lntak  and  btfortfun  riAng\  and  upon  this  the  Court  advifed,  and  judgment  was 

S'ven  for  tbe  plaintiff,  and  a  precedent  uewn  Pafch.  a8  EUs.    Rot.  130.  where  the  robbery  wM 
UR  fojl  occaftan/Qlui  9  ffrdiurmm  lumen  Angliofc  daylight,  and  there  adjudged  Ibr  tbe  plamtt£ 
•Cro.  J.  106.  pi.  4{.     Mien.  3  Jac.  B.  R.     May  v.  Morley  Inhabitancj^ 

But  where  a  robbery  was  done  abomt  %  •*elock  in  tbe  wmmiwg  hefwre  day^lMty  the jodget  aH  *freed 
that  the  hundred  Ihould  not  be  charged^  and  commanded  uulgment  to  ne  entered  acoordingly. 
*Coldlb.  7tK  pi.  S4.  Michi  ag  &  30  £lte.  The  cafe  of  the  ttnodred  of  Dnnmow  in  Eflcx^  ■  — 
_4  Le.  ^^.  pi.  149.  Trin.  28  £liz.  C.  B.  S.  C.  by  the  name  of  M^lbouim  v.  DgNMOw  Hon* 
B  a  ED,  10  fiffcx  adjudged  accordingly ;  for  the  tnhabitanu  are  not  bound  to  leave  their  hoafet  and 
attend  tbe  way  in  the  night*time,  and  alfo  becaufe  the  ftatute  appoint  Swatdi  to  be  kept  in  the  night* 


lime  iiom  Afc^sfioa-Diy  CO  Ulcbaclmai  ^bereu  lint  rotbery  wu  Aoae  tbe  S3d  of  April. 


247  SUiUiet^ 

•nd  ju<lgi]ient'Wa»  given  againft  the  #iiintiff>  .     4  Le.  191.  pi.  go*.  S.  Ct  teported  in  the 

fame  word»«  ■  Sav.  83.  pi.  163.  S«  C.  adjudged  for  the  dcfcodamt  per  tot.  Cur. 7  Rep. 

6.  b.  S.  C.  adjudged  accordingly.  S.  C.  cited  aa  adjudged.    And.  157*  pi.  tot.  is  the  e%9t 

mi  Afhpole  v.  Evinger  Hundred.  S.  P.    a  loft.  ^^. 

The  ftatute  fpcaki  of  robbeiies  done  in  the  day  before  night,  yet  if  ■  robbery  be  comn)itted  i/t 
tht  unming  hffort  dmy^  or  Vt  tbi  rveniffg  sfter  the  day^  in  any  time  of  the  might  in  ^jvhich  mtn  ufi 
€i0mmoH/y  to  /»4i/</,  the  hundred  is  anfwerable  for  it  ;.but  il  11  be  at  twelve  or  one  of  the  clock  in 
ikc  night,  at  which  time  every  one  ia  intended  to  be  ip  bed,  the  hundred  is  not  anCwerablc  for  the 
fobbcry.    Cm.  E.  970.  pi   la.    HilL34  £Iiz.  inScacc.    Ridgeley  v.  the  Hundred  of  Warrington. 

If  a  robbery  be  done  />  crepwfcmlo  the  hundied  fhall  not  be  charged  \  bat  if  it  De  done  by 
clear  day-light  whether  it  be  belorc  inn  rife  or  after  fan-fct  it  ia  all  oor ;  for  the  hundred  fluU  be 
ck^ged  in  both  cafea.    Per  Cur.    Sty-  t^    Mich.  1650.     Bennct  v.  Hartford  Hundred. 

If  the  ^.  2.  If  robbers  drive  a  waggtmy  or  caufc  the  waggoner  to  drive 
'^Im^thi  '^  ^'  ^f  '^'  l^ighufay  in  the  ^^^-time,  btU  do  n$t  rob  the  waggon 
dbi^,andthe  till  night;  ibis  is  a  robbery  ia  the  day«time,  becaufe  the  firft 
party  be  feifure  is  the  robbery,  Sid.  263.  pi.  1  J.  Trin,  17  Car.  2.  B.  R. 
jTwi^^  Plcdall  V.  the  Hundred  of  Thiftle worth, 

Miti  the  mighty  no  adion  licf.  Per  Holt  Ch.  J.  ii  Mod.  la.  Pafch.  1  Ann.  B.  R.  C-  r'T 
▼.  Basiogftoke  Hundred. 

♦[248] 

Before  the  rt.  S,  5.  29  Car.  2  cap,  7.  S.  5.  Ena£h,  that  if^ny  f^t^ :. :  :*■'- 
E«cfa**"  veiling  on  a  Sunday  Jhall  be  robbed^  he  Jhall  be  difabUd  u  ';  -.:  i-.v 
perfon  who  a^ion  again/i  the  hundred  \  but  the  inhabitants  Jhall  makj  :-\^\r::! 
travelled  gry  upon  notice  offuch  *  robbery^  upon  pain  of  forfeiting  to  tlu  . ' ;  ^  t, 
fi^th-day  ^^  ^twch  as  might  have  been  recovered  againji  the  hundred^  ij  :  :  .i 
in  the  time   had  not  been  fnade, 

of  divine 

lervice  was  robbed,  and  this  being  found  by  fpecial  verdi6^,  the  queftion  waa,  u'lcihr.  '.^'  -:':n- 
dred  was  chargeable,  and  by  Haughion,  Dodcndge,  and  Crooke  J.  adjudg'd,  thiit  r 
iLlountaeuc  Ch.  J.  e  contra  tons  viribat,  as  the  Reporter  faid  h(   heard.     »  Roli.  Rt 
HundKQ  of  Siokc'acafe.— — Waite  v.  the  Hundred  of  &okr  S.  C.     Cro.  J.  4.',*>    \ 
cordingly,  together  with  the  reafona  of  the  judges  pro  and  con,  becaufe,  as  it  fays,  ii  -.n    ; 

csfirt  and  had  never  before  been  queftioned. S.  C.  adjudged  accordingly.    Go.'-'o  ..  ./. 

But  where  a  gentleman  and  his  wife  hdd  been  at  the  wife's  fa;hci*s  houfc  from    p    tr  h 

10  the  loth  of  April  following,  and  were  tiien,  bring  a  SuiKlav,  going  ra  the  parrjh  cc-  z  m.les 
Sf^nty  with  the  faiher  in  his  coach,  and  were  robbed  going  ihi'hcr,  w  was  .i.'r.!  A  «•    :     '  ig 

9  going  to  the  parifti  church  could  not  be  called  a  travelling  within  t}iis  ftatute,  wh  v  i<  oe 
lor  the  better  obfervation  of  the  Lord's  day,  and  confirms  the  fiatutrs  made  for  \\\*  pobliLk  x  r. 
oie  of  iciigioDi  and  by  the  flatute  i  Elix.  evcty  one  is  to  report  ic  his  parith  chuuh  m  'he  j  /  /a 
^y;  but  that  the  travelling  prohibited  by  this  a£l  was  fuch  as  tended  to  m-c  prn*;(.M  ion  o^  'lat 
dayt  and  the  hundred  by  the  ftatute  is  liable  to  the  king,  though  the  pai  ly  could  noi  ha  v  an  a£fi<^n 
where  he  was  robbed  on  travelling,  dec.  and  therefore  the  bartii^  ibe  adton  in  (uch  cafe  WuS  <o<* 
tended  aaa  penalty,  which  can  never  be  fuppofrd  to  be  intended  agaiiift  one  going  to  bis  ponHi 
cbnrch.  And  afterwards  the  Court  declared  that  the  a6^ion  wcli  lay,  though  perhaps  it  mi  -w  have 
keen  otberwife  had  he  been  travelling  for  hia  pleafure.  Conyna'a  Rep  345.  pi.  175*  C.  B» 
Mich.  7  Geo.  i»    Taftiniaker  v.  EdmoMon  Hunarcd. 


(D)    What  is  a  Robbery  within  the  Statute.     In 
refpe£t  of  the  Flace  where  it  is  committed. 

S.?.  iinft.  I,  TF  one  be  robbed  in  his  houfe  it  is  not  within  the  ftatute,  be 
To?bery"^  A  it  in  the  day  or  in  the  night,  and  the  hundred  is  not  charge»- 
doncin  a'  ^ble ;  for  a  man's  houfe  is  his  caftle,  and  he  muft  defend  it  at  his 
houfc  is  Hot  peril.    Per  tot.  Cur.    7  Rep.  6.  a.    Trin,  27  Eliz,    Sendill's  cafe* 

fihfry^  but  rather  •  burglary;  and  robberies  done  in  the  btghway  only  are  relieved  by  tbe  ftatuto 
of  W'iniop  ;  per  tot,  Clir.     And  by  Andcrfon  every  man  is  bound  to  guard  his  houfe  at  bis  pciil 
for  1^  owa  fafcty.    3  Le«  ft6a«  pi  ^o,    Mich*  3a  £li2.  C.  Z^    Cardocr  v.  Rctding  Hun- 
dred* 


;  J 


fireJ.  ■  Mo.  6«o.  pi.  848.    Trin.  41  Ells.  Anon.  S.  ^.»  ■  ■  S.  F*    And  thought 

MS.  of  Jttiliee  Wmdham't  caic  wat  (hewn  to  the  contrary,  at  30  £lit.  Roc.  •414.  where  by  tho 
opintoA  of  aU  the  jufticea  of  C.  B.  it  wat  held  that  for  a  robbery  done  ia  the  night  ia  a  hoofei  the 
hundred  (ball  be  charged,  and  Gawdy  feeing  tKe  cafe,  faid,  he  well  knew  it  to  be  the  hand-writing 
t^  Juftiee  Windham,  yet  he  and  all  thie  Court  held  it  to  be  no  law.  -  Cro.  £.  7^3.  pi.  13.  Anon, 

2.  One  JhppiJ  an  M  way  and  laid  9Ut  another  in  lieu  thereof, 
much  more  Deneficial,  but  without  any  other  authority.  In  an  in- 
formation thereupon  ic  was  infifted,  that  this  new  way  is  not  fuch 
a  way  that  the  inhabitants  are  bound  to  watch  there,  or  to  make 
amends  if  any  robbery  be  there  committed.  And  this  feems  to 
be  admitted  by  the  Court,  who  gave  ruk  for  judgment  accord* 
in^Iy.  Cro.  C.  a66,  267.  pi.  16.  Mich.  8  Car.  B.  R.  The 
Kmg  V.  Ward  and  Lynie. 

3.  If  a  man  be  aflaulted  in  the  highway  in  A,  and  carried  to  a  8SaIk.€t5. 
boufe  in  B.  and  there  robbed^  no  aftion  lies-  Per  Holt  Ch.  J.  ^M^f** 
II  Mod.  12.  Pafch.  I  Ann.  B.  R.  Cooper  v.  Bafingftoke  i6o.s.c,^ 
Hundred.  .  **»«  HoU 

Ch.  J.,  faid, 
that  if  he  be  cMrrkd  into  am  tmpty  boufe  und  there  rohhedt  lie  would  not  deliver  any  opinion  how 
that  would  be. 

4.  6  Geo.  I.  cap.  23.  S.  8.    Enads,  that  the  Jireets  of  London , 
and  Wiflmnjier^  and  other  cities j  towns^  and  places^  Jball  be  doemid 
highways^  within  the  a£t  4  and  5  Will,  and  ma.  cap.  8. 


(E)     In  what  Place  the  Robbery  (hall  be  faid  to  [  H9  ] 

be  made. 

1.    A  CARRIER^  with  money  on  a  pack-horfe,  was  ajfaulted  So  if  rob- 

JLX  in  one  hundred^  and  the  felons  tooi  his  horfe  and pack^  and  Jj^***'* 

led  him  into  a  wood  in  another  hundred.     AU  the  juftices  agreed,  tmndrcd^ 

that  this  was  a  robbery  in  the  firft  hundred ;  for  upon  the  firft  amd^^y 

taking  he  was  robbed  :  hut  if  the  carrier  bad  led  his  horfe  himfelf^  ^'iJH^^^ 

then  itlhould  be  adjudged  to  be  in  his  own  pofleiSoni  ana  no  ^^  kim 

robbery  till  he  came  into  the  ad  hundred.    Goldfb*  86.  pi.  11.  therti  tbca 

Pafch.  30  Eliz.  Anon.  tT^^fH^ 

**  beiY  Ml  the 

tft,  but  only  in  the  sd  hundred,  becaufe  he  wat  always  in  poiTeflion.     Per  tot.  Car.     Ibid.     ■. 
S.  C.  cited  by  Holi  Ch.  J.  in  deUveriag  the  opinion  of  the  Court,  ii)  cafe  of  Cooper  v.  BafiagMce 

Ijaadrcd.-«-~See  pj.  3. 

2.  If  a  man  is  ajfaulted  in  one  hundred^  and  kefies  into  another  ^  C.  ciced 

'   hundred,  find  he  is  injlantly  purfued  by  the  rogues^  and  there  robbed^  jj'in  dl!l?* 
that  hundred  where  the  robbery  was  (hall  be  only  charged.    Hutt.  vering  the 
125.    Mich.  10  Car.     Dean's  cafe.  judgmemof 

the  Court, 
10  cafe  of  Cooper  v.  Bafingftoke  Hundred.  -  Sec  pi.  ^ 

« 

3.  The  plaintiflT  was  travelling  in  the  highway  within  the  hun^^  n  Mod.  a. 
dred  of  M.  and  aAaulted  there  by  robbers,  who  t6ok  poffeffion  of  j'jgj^  §  ^^ 
.bia^  and  carried  him  to  a*  coppice  mar  the  highway  in  the  hundred  accord- 
ofB*  and  tbgre  robbed bim*    Hok  Ch.  J.  declared  that  the  unani-  ingly.-— « 
flious  opinion  of  the  Court  was,  that  the  hundred  of  B.  is  charge-  t^^f^^ 
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Ui^y.— —  able}  for  there  ms  no  robbery  done  till  die  plmntlfF  was  in  Ae. 
Cb  t  L^  huiuired  of  B.  for  there  the  taking  away  was,  which  is  the  fa£t 
ih^  ;ij  to  '  that  makes  the  hundred  chargeable  ;  that  the  true  reafon  why  the 
(hcaOaulu  hundred  of  6*  is  liable,  is  becaufe  they  did  not  take  the  robberf 
being  in  the  within  fych  a  time,  and  not  becaufe  they  did  not  prevent  the  rob* 
^uT^ne-  bery :  and  the  charge  upon  die  buiidred  arifes  by  their  nottaking 
ceffary  the  the  robbers,  and  not  becayfe  a  robbery  was  done.  And  here  the- 
flb''^  be  i^undsed  of  M.  was  not  bound  to  purfue  and  take  the  robbers,  be* 
in^ehigh.  caufc  the  robbery  was  done  in  B.  and  not  within  their  hundred, 
way;  to  iuid  nothing^but  the  af&ult  was  done  in  M.  7  Mod.  157.  Hill. 
huJ!d«d^    J  Ann.  B.  R.    Cooper  v.  Hundred  of  Bafingftokc. 

But  (he  Rcpofter^ddt  thuti  viz.  And  yet  fee  Cro.'C.  f  2671  where  it  it  faid»  thsttbe  inhabitants  are 
HOC  bound  to  keep  watch  in  a  ttetv  JbigAfvay^  or  to  make  amends  for  a  robbery  coromitted  therein* 
f  The  cafe  is  Cro.  C.  166.  pi.  16.    Mich.  8  Car.  B.  R.    The  King  v.  Warpe  and  Lyme,  which 
itt.at  (D)  pi.  a.  In  the  principal  cafe  of  Cowper  v^  Bafmgftoke  Hundred,  an  objedion 

was  ntadCf  how  it  wonld  be,  if  one  taket  im  the  hundred  If  ^.  he  carried  into  the  hundred  ofo.  int9 
m  t^fanfim-hQuCe  there^  and  roh&ed,  or  lahen  in  tbe  day-time  in  M.  and  carried  into  B.  and  rohhed  in 
the  night.    To  which  the  Court  faid,  that  thofe  cafes  were  not  providrd  (or  by  the  ftatute. 

m  Satk.  615. S.  P.    ti  Mod.  sa.  in  S.  C. a  Ld.  Raym.  Rep.  8a6.  S.  C.  and  all  the  btnc 

points  accordingly.— ^*—S.  P.    7  Mod.  159,  160.  in  S.  C. 


£  450  ]  (F)     l^af  the  Party  robbed  ought  to  do. 

See (G) and  I.  ^^  Eltz,  cap.  TT^N  ACTS,,  that  no  ptrfon  robbed  Jball  have 
(H)— The  13.  5.  II.    Hd  any  benefit  by  the  fasti Jiatute  J  except  be  Jhallf 

IToartiTs  ^^''^  ^'  ^^^^  convenient  Jpeed  as  may  be,  give  notice  of  the  felony 
injoined  by  and  robbery  unto  fame  of  tbe  inhabitants  of  fome  town,  i)illage^  or 
iheftatute  hamlet^  near  the  place  where  fuch  robbery  fljall  be  committed  \  nor 
t J,  Thir**  J^^^^  bring  any  aSfion  ttpon  any  of  the  Jiatutes  aforefaid^  unltfs  h$ 
the  perfoa  Jhall  within  20  days  next  before  fuch  a£fion  brought^  be  examined 
iK*^*Td*  *^^*  *"  ^^'^'  '^  ^'  taken  before  fome  juji ice  j^  peace  of  the  county 
in^ar/^itf-  ^k^^^  the  robbery  was  committed^  inhabiting  within  the  faid  hun^ 
mix(tnee  to  dred  tphere  the  fame  was  committed^  or  n/ar  unto  the  fame^  whether 
t^'^^^  be  doth  •  know  the  parties  that  committed  the  faid  robberies^  or  any 
ht  knevt  of  them ;  and  if  he  Jhall  confefs  he  knows  any  of  the  felons ^  then  be-^ 
theait  or  fore  the  a£iion  brought  he  fhall  enter  into  a  recognizance  before  the 
ib^  ^  wily  y2rW^'ij^/V^,  eff equally  to  profecute  them  by  indi^ment  or  other wife^ 
7^ the     According  to  due  courfe  of  law* 

hundred 

might  hi  encnjed,  upon  the  eottviaion  of  fuch  perfon  or  perfons.    3dly,  To  prevent  ayohhery  Ip 
froMd.     Ajg>  3  Mod.  a88.    Trin.  2  W.  &  M*  B.  R.  in  cafe  Qf  Afliconib  v.  EUhom  Hundred. 

if  ope  tliat  is  robbed  maket  «ath  according  to  the  Jtafute,  hut  doe*  not  hring  hit  aBion  within  ao 
4ayti  he  tt^y^m^ .'t'other  oath%  %n;i  the  yd  oath  (hall  be  good ;  for  this  is  only  a  dir«&ion  of  thp 
ftatute,  and  the  fUtute  being  obferyed,  it  is  fuiiicient.  Refolved.  t  Sid.  45.  Hill.  1657.  Jlall 
.«.  Sharrock  Hundred.— And  whare  an  atfion  againft  the  hundred  for  a  robbery,  was  difeohtlnued^ 
•nd  a  new  one  brought ;  the  Court  held  the  new  a^oa  not  well  brought,  becaufe  a  ne^-  oath  itrnt 
mr  fallen  Vfitbiu  40  dayt  hefore  the laj  i^int  brought.  Sid.  239.  pi.  la.  PaCch.  15  Car.  ft.  B.  R 
'Kewmaa  v.  Inbibttanu  of  Stafford. 

It  wu  bid  by  (bme,  that  where  an  aBion  Hes  not&nij  Klitt.  it  may  he  brought  on  tbe  oldjtatutei 
kit  otfacfi  were  igaioft  it  i  for  the  Aaiute  97  Elia.  is  in  the  oifttive;  fo  aa  if  the  afiion  ltd  not 
ipon  th9i»  «o  atton  lies  at  alU  J^e.  3*3.  Trin.  31  £1.  C.  B.  in  cafe  of  Green  y.  the  Hundred  4^f 
Jhickischurch . 

*  Though  «he  party  rMtd  does  kno^  the  robber^  yet  he  flull  hairc  his  adiMi  tgaioft  the  hoadredp 
i^iwbeiiottaMfo*  ;Nay.  i££.  i^  9lM>pfoa>  $af«.-<-**-Sce  (H)  pi.  4. 


»)IH 
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2.  The  party  robbed  is  not  bound  to  gtvi  n$ttce  to  the  inha-  «  Le.  174, 
bitants,  nor  to  dire6l  them  which  way  the  felons  took  their  flighty  pjfcb"a 
but  the  inhabitants  are  bound  to  purfue  tne  felons  widlout  any  zw^,  %,  q. 
fiich  inftruSion.    4  Le.  18,  19.  pi.  63.    Mich,  32  Eliz.  in  C.  B.  fccord.    , 
Shrewfbury  and  the  Inhabitants  of  Alhton's  cafe.  aJw  ihT" 

per^  robbed  has  made  hae  and  cry,  though  he  does  not  follow  the  thieves  any  farther,  yet  hit 
A^ioa  remaina  agreed,    s  Le.  8t.  pi.  109.    Trin.  aB  £liz.  C.  B.    Firrel  v.  the  Httodrcd  of  Jl» 

3.  The  perfon  robbed  is  not  bound  to  lend  bis  horfe  to  purfue 
the  thief,  nor  is  he  bound  himfelf  to  purfue  the  thief  prefentty* 
Noy.  155)  156.    XfOrd  Compton's  cafe. 

4.  8  Geo.  2.  cap.  i6-  S.  i.  £na£ts)  that  no  perfon  fhall  main" 
tain  any  a^ion  againji  any  hundred^  by  virtue  oftheJiatuUs  1 3  £.  i. 
St.  2.  &  27  EH%.  cap.  13.  'knlefs  he  Jhall^  hejides  the  n^ice  already 
refuiredj  with  as  much  convenient  fpeed  as  may  be  after  any  nfbhery 
pn  him  committed^  give  notice  thereof  to  one  of  the  conftabla  ofiht 
hundred^  or  to  fome  conftaUty  horJhoUor^  headhoroughy  or  tithing^ 
man  of  fome  town^  parifh^  or  tithing  near  the  place  wherein  fucb 
robbery  Jhall  happen^  or  fhall  leave  notice  in  writing  at  the  dweuing^ 
boufe  of  fucb  conftable^  i^c.  defer ibing  in  fucb  notice  fo  far  as  the 
tircsmflances  of  the  cafe  will  admits  the  felons^  and  the  time  and 
flace  of  the  robbery »  and  alfo  fhall  within  20  days  caufe  notice  to  be 
given  in  the  London  Gazette^  therein  likowife  defcribing  the  fehmsy 
and  the  time  and  placoy  together  with  the  goods  whereof  he  was 
robbed ;  and  fhall  atfoy  before  aSiion  commenced^  go  before  the  chief 
eleri  or  fecondary^  or  the  filazer  of  the  county  vwereinfuch  robbery 
fhall  happen^  or  the  clerk  of  the  pleas  of  that  court  wherein fuch  a^iek    , 

is  intended  to  be  brought  ^  or  before  the  Jheriff"  of  the  county  ^  and  enter  {^  Z^l  > 
int^  a  bond  to  the  high  conflable  of  the  hundred^  in  thefum  of  lOO/* 
tvi^h  tfuretieSj  to  be  approved  of  by  fuch  chief  cUrk^  ^c.  with  con* 
dition  for  fecuring  to  fuch  high  conflable  (who  is  required  to  enter  an 
appearance^  and  defend  fuch  a£fion)  the  payment  of  their  coftsy  in 
cafe  judgment  Jhall  be  againfl  fuch  plaintiff. 

Se&^  2.  When  fucb  bondfiall  be  entered  into  before  the  fieri ff^ 
fucb  fberifffball  certify  the  fame  t§  the  chief  clerk  or  fecondary^  in 
the  Court  of  King's  nenchy  or  to  the  filazer  of  the  countyy  in  cafe 
the  aSfion  be  intended  to  be  brought  iu  C.  B,  or  if  in  the  Courj  of 
Exchequer y  to  the  clerk  of  the  Pleas^  which  certificate  fhall  bo  deli'^ 
vered  by  the  party  robbed  to  the  f aid  chief  clerk  or  fecondaryy  or  to 
fueb  filazer y  or  clerk  of  the  pleas y  before  any  procefs  fl>all  iffuoy  and 
fuch  chief  clerky  blc.fballnot  take  any  greater  fee  for  making  fucb 
bondy  than  y.  above  the  /lamp'-dutiesy  nor  Jhall  anyjberiff  fake,  any 
greater  fee  for  makingy  nor  Jhall  fuch  chief  cleriy  iSc.  take  atr^ 
greater  fee  for  filing  fuch  urtificatcy  than  2s.  6//«  tind  fucb  chief 
elerky  &r«  are  to  deliver  over  gratis  all  fuch  bonds  tp  the  bigb  c^n- 
Jlables. 


(G)    Jfioiife. 
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(F)  pL   (G)   Notice.    To  whom^  and  wA^«.   -/W  wAj/  (hall 


be  faid  fufficient  Notice. 


•I 


F  any  other  ajk  him  u/ift^/  he  asls^  and  heyZriW  that  he  vms  robbed^ 
that  is  good  notice.  Noy  155.  Lord  Compton's  cafe. 
So  where  la  2.  The  plaintiff  counted  that  he  was  robbid  in  a  highway /Jf 
Che  like  4i<utfis  hundredoruniy  and  gave  ;;0/iVr  to  the  inhabitants  ofthg  hundred 
declaratton  A^^'*  ^^  ^^^^'  u;£/r^  he  was  robbed.  It  was  moved  in  arreft  dt 
vat,  that  he  judgment  that  the  declaration  was  not  good,  becaufe  he  did  not 
**^  ^^Mch  ^^^  '^^'  ^^'  highway  was  within  any  hundred^  and  that  it  ought 
va$ift4ui0'  (o  be  given  to  the  inhabitants  of  both  hundreds:  fed  non  alio* 
thereouHtyt  catur ;  for  notice  to  either  hundred  is  fufficient,  and  therefore  it 
tbt"rob-*'*  ^"^^  adiudeed  for  the  plaintiff,  Cro.  J.  675,  pi.  9.  Mich.  21 
berywM     J^c*    Fofter  V.  the  Hundred  of  Spechor  and  Ifleworth. 

dqticy  and 

did  motftj  it  wax  frope  Itcum  ttki  reierla  faBa  fmit^  kut  prope  bundreJttm^  which  it  waa  objcAed 
might  be  10  mite*  from  the  place  of  the  robbery,  and  that  the  ftatute  mentions  notice  to  be  given 
to  fome  of  the  iDhabiuou  of  fome  town,  &c.  near  the  place  where  (uch  robbery  (hall  be  com* 
nitted.  But  all  the  Court,  upon  view  of  a  precedent  in  the  New  Book  of  Entries,  fol.  348.  coiw 
ceived  the  declaration  good  enough,  and  that  the  liue  and  cry  alleged,  as  made  out  of  the  county^ 
"wu  not  material,  it  being  near  the  place  of  the  robbery,  which  being  alleged  to  be  near  the  divi* 
fioo^  the  hiindred»  (hall  be  intended  near  the  divition  of  the  hundred  where  the  robbery  waa 
commitf ed,  and  not  at  the  moli  remote  pUce  thereof,  which  would  be  a  foreign  intendment* 
'wherefore  it  wat  adjudged  for  the  plaintiff.  Cro.  C.  41.  pi.  3.  Mich,  a  Car.  C.  B«  Tuuer  v. 
lohabitantt  of  Dacorum  and  CaChio. 

If  the  hundred  of  A.  and  B.  are  adjoiningt  and  ihe  robbery  h  done  in  the  utmofi  eofifinet  of  A* 
sod  the  party  not  knowinc  the  hundreds,  goes  to  B.  and  there  gives  notice,  that  is  fufhcicnt,  be- 
caufe he  it  a  ftranger,  and  tney  ought  to  make  hue  and  cry,  eaft^  weft,  norths  andfoutb  \  and  fo  the 
hwdred  of  A.  (ball  know  it.    Noy.  155.    Ld.  Compton's caie. S.  P.    3  Silk.  134.  cites  S.  C. 

Henden  Serjeant  faid,  it  had  been  adjudged  ihat  hue  and  cry  made,  and  notice  given  to  the  iiv> 
Itobitants  of  the  villages  near  adjoining  to  the  place  where  the  robbery  ws$  done,  although  it  be 
•ttt  of  the  hundred  and  county,  was  good  enough.  But  all  the  juilacea  doubted  1  hereof,  if  out  of 
tbe  county  ;  but  although  it  were  in  a  place  in  another  hundred,  it  were  well  enough ;  for  by  in- 
tRidfBcntthe  party  robbed  cannot  know  the  divifton  of  the  hundreds:  but  he  ought  at  his  peril 
to  iDafcc  it  ia  a  village  near  adjoining  to  the  place  where  he  was  robbed ;  wheieupon  the  judg- 
ment wu  affirmed.  Crawley  Juft.  faid,  that  in  C.  B.  in  an  adion  againft  the  Hu.Noaao  or 
pACCORNr  Upoo  a  fpecial  verdt£l,  it  was  adjudged,  that  hue  and  cry  made  in  the  next  vill  adjoin* 
iog,  although  it  were  in  another  county,  waa  good.  Cro.  C.  379.  pi.  5.  Mich.  10  Car.  B.  R* 
Merrick  v.  Rapefgate  Hundred. 

Hwaarf-        j.  Tlie  plaintiff  declared  that  he  was  robbed,  and  made  hue 

■»ticejffil«f  ^^^^  ^^y  ^^  ^'  ^^  ^^^  ^^^^  county  near  the  place  where  he  wa$ 
io  the  next  robbed^  and  gave  notice  of  the  robbery  to  the  inhabitants  ofC  and 
village  fir-  and  was  fworn,  &c.  After  *  a  verdiS  for  the  plaintiff,  error  was 
^5;  U  '^  brought,  and  affiened,  becaufe  the  plaintiff  did  not  alledge  that  C. 
*ood,  altho*  «^^^  o,  village  in  the  hundred  where  the  robbery  was  done ;  for  notice 
tt  be /««««-  given  to  any  vill  out  of  the  hundred,  is  not  good ;  but  all  the  juf* 
^dr^d^*Md  ^'^^  ^^^^  ^^  "^^  material,  that  it  be  given  to  thofe  of  the  hundred, 
mltb^Mgb  but  if  eiven  to  the  inhabitants  of  the  vill  near  adjoining  to  the 
there  vmt  place  of  the  robbeiT,  it  is  good  enough ;  for  the  ftatute  dodi  not 
u^^l^eii  requii'c  that  it  ilhould  be  given  to  the  inhabitants  of  the  hundreds 
ju^^,  /»  Cro.  Car.  379.  pi.  5.  Mich.  10  Car.  B.  R.  Meraick  v.  Hua« 
the  fame      Jfcd  of  Rapefgate* 

hnndredi  ^    ^ 

for  it  cannot  be.  intended,  that  a  ftranger  fliould  have  predfe  notice  or  knowledge  of  the  vtUaget 

&o  t  ftrange  place|  io  iifo  P.  ^8»C.  B.    Stimcucombi  v.  tha  HuN]>At»  op  BtNHomsT 


iif  Bi-rks,  an<1  refert  to  the  ftatute  27  £liz.  cap.  13*    Nov.  53.    Odandtf  v.  tlw  HttOired  cf 
GrodLy  in  Surry. 

4.  Notice  was  given  In  the  hundred  5  miles  from  the  place  when 
the  robbery  was  done.     And  this  was  held  good,,  becaufe  the  party 
who  is  a  ftranger  to  the  country,  may  not  know  the  heareft  placo  * 
or  town.     March  10.  pi.  28.  Pafch,  15  Car.     Sir  John  Comp- 
ton's  Ciifc. 

5.  Notice  given  in  the  night  of  a  robbery  by  the  party  robbed^ 
with  an  intent  that  hue  and  cry  Jhould  be  made  after  the  felons,  is 
good  notice  according  to  the  ilatute,  if  it  be  given  in  convenient 
time  after  the  robbery  was  done.  By  Roll  Chief  Juftice ;  for  it 
may  be  it  could  not  be  given  fooner.  2  L.  P.  R.  240.  Tit.  No- 
tice. 

6.  Notice  given  to  the  parijh  where  the  robbery  was  done^  is 
good  notice  within  the  ftatute,  which  appoints  that  notice  (hall  be 
given  to  the  town,  vill,  or  hundred.  %  Sid.  45.  Hill.  1657.  Hall 
v.  Sharrock  Hundred. 

7.  Notice  of  the  robbery  to  the  next  vill  by  one  of  the  company^ 
has  been  held  to  be  good  notice.  Arg.  Show.  94.  Pafch.  ^  W, 
&  M.  in  cafe  of  Afhcombe  v.  the  Hundred  of  Spelholme, 

Sce(F)pL  1; 

.  (H)     Oatk  and  Exammatlon.  J^^)  p'-  ^ 

wFOa    E. 

t.    \   C/fRRIER*s  boy  of  12  years  old  being  only  with  the  14a.  i>i.  8. 
xjL    waggon,  it  was  robbed  in  the  abfence  of  the  carrier,  Greea*«cafe. 
and  the  boy  made  hue  and  cry,  and  came  to  a  juftice^  and  praved  £t^^.  c- 
to  be  examined,  but  he  refufd  to  examine  him.    The  carrier  him-  B.  rcemt  to 
felf  would  not  go  to  be  examined;  thereupon  the  plaintiffs  who  *^s. c.  kut 
delivered  the  money  to  the  carrier,  was  examined^  and  brought  Luted  to  ^b* 
his  adion  on  the  ftatute  againft  the  hundred  :  But  adjudged,  it  did  brooght  by 
not  lie  \   for  the  boy  who  was  robbed  ought  to  have  been  cxa-  ^^^  mtfter  5 
mined,  becaufe  he  might  know  the  robber  \  and  not  the  plaintifF,  ^^^  of ?be 
whofe  money  it  was  that  was  taken  away.     And  it  was  moved  by  Court  was, 
Periam  and  Anderfon,  that  an  ♦aflion  framed  on  the  ftatute  of  27  ^^****^« 
£Iiz«  would  lie  againft  the  juftice  who  refufed  to  examine  the  ought  noi 
boy  i  but  Windham  J.  doubted  of  it,  becaufe  the  juftice  of  peace  to  be  fwoTn 
is  a  judge  of  record,  and  for  fuch  a  thing  as  he  doth  as  judg»,  no  J^"^  ^^^JT' 
a6lion  lies.     To  which  it  was  anfwered  by  Periam  and  Anderfon,  ihu  ibrthe 
that  the  examination^  in  fuch  cafe,  is  not  made  by  him  as  judge  or  fcafon  here 
jujlice  of  peace^  but  as  a  minifter  appointed  for  the  examination  by  J^j^J^**^* 
the  ftatute,  &c.     i  Le.  323,  324.  pK  456.  Trin.  31  £liz.  C.  B.  inteocofiU 
Green  v.  the  Hundred  of  fiucklechurch.  ^tute  U, 

that  he  that 
hatb  bad  notice  fhould  be  fworn  \  and  thereupon  the  jud^^aent  was  ftatd.— — >4  Le.  $5.  pi.  180. 
30  Eliz.  0.  B,  Green'i  cafe,  feema  to  be  S.  C.  but  ftatea  tt,  that  the  plaintiff  [meaning  the  raafter 
of  the  waggon]  delivered  the  money  to  the  fcrvant,  who  waa  robbed ;  whereupon  (he  mafier 
brought  his  a^on.  It  waa  moved,  that  the  plaintiff,  by  the  ftatute,  waa  not  f  a  per*  JLT  2 1;  a  1 
fon  able  to  bring  thia  a&ioa,  becaufe  be  waa  not  examined  to  daya  before  the  a6lioa  >  L  33  J 
brought.  But  the  exception  was  difallowed ;  for  the  Court  waa  clear  of  opinion,  that  the  malice 
{hould  not  be  examined,  bm  the  fervant. 

*  Tbe  only  remedy,  in  caiie  a  juftice  of  peace  refafea  to  take  the  oath  of  the  party  robbed,  it  to 
bring  an  adion  of  the  cafe  ajpinll  hin.  fer  Twifd^  J«  Sid.  ap^.  Trih.  a  6  Car.  g.  B.  R.  in 
tbr  cafe  of  the  King  v.  f  awlia. 

Vot.  XIX.  U  2.  A 
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Sm  jiifticct  2.  A  pcrfofi,  who  was  robbtd  in  Berisj  madi  oath  be/on  ajuflut 
pi,  r  and  ^f  P^oci  who  inhabited  within  the  hundred^  but  was  then  at  hit 
the  notes  chambers  in  the  7emplef  where  he  took  the  party's  oath  ;  and  it  was 
there,  s.  C.  rcfolvcd,  that  the  examination  was  good.  Cro.  C  21  !•  pi.  3. 
hr|c/*       Pafch.  7  Car.  B.  R.     Helller  v.  Benhurft  Hundred. 

3.  H,  the  plaintiff  was  robbed  of  403U  in  To>iJhire,  and  made 

oath  the  next  day  before  a  juftice  of  peace  of  the  riding  where  the 

robbery  was,  and  afterwards,  within  20  days  before  the  aSfion 

brought^  he  made  afecond  oath  before  the  next  jujlice  of  the  riding  ; 

and  the  jury  found,  that  there  were  no  other  jujfices  in  the  county 

of  York  but  of  the  3  ridings^  which  arc  the  north,  eaft  and  weft 

ridings,  and  which  are  as  3  feveral  counties •     It  was  infilled,  that 

this  was  not  an  oath  made  purfuant  to  the  ftatute  27  £Iiz.  cap.  13. 

For  though  a  riding  fhall  be  taken  for  a  county  in  all  beneficial 

ilatutes,  as  upon  the  ftatute  of  inrolments,  which  provides,  that 

the  deed  (hall  be  acknowledged  before  the  clerk  of  the  peace  and 

one  juftice  of  the  county  where  the  lands  lie,  there  a  juftice  of  the 

riding  fhall  be  fufficient,  but  it  is  not  fo  in  penal  ftatutes  as  this  is  : 

bbt  adjudged,  that  a  juftice  of  the  riding  in  Yorkfhire  is  a  juftice 

within  the  ftatute  of  27  Eliz.    For  otherwife  Yorkftiire  would  be 

out  of  the  provifion  of  this  ftatute,  (though  never  Intended  to  be 

fo}  becaufe  there  are  no  juftices  there  but  of  the  ridings.     2  Sid. 

44*  Hill.  1657.     Hall  v.  tfie  Hundred  of  Skarrock, 

S.C.citea3      4-  %  ond  his  wife  and  fervantj  travelling  together,  were  aU 

Mod.  187.    robbed  of  their  money,  and  J.  alone  brought  his  action  for  the  whole 

A(hcomb^    wtfif/y  againft  the  hundred,  as  well  for  what  was  taken. from  his 

•ccordtM-    wife  and  fervant  as  from  his  own  perfon ;   and  he  alone,  without 

ly,  and  that  his  wife  or  fervant,  made  oath  of  the  robbery :    all  which  matter 

mtljiHheo  ^*"S  found  on  a  fpecial  verdiS,  it  was  adjudged,  that  his  oath 

?;ivcobythe  aione  was  fufficient  within  the  intent  of  the  ftatute ;  and  although 
rrvant  to  it  was  further  found,  that  the  fervant  of  J.  who  was  robbed  with 
hu  kaow-  ^^^  matter,  knew  me  of  the  robbers^  (whofe  name  was  Lenoe)  yet 
ledge  of  ow  J*  had  his  judgment;  quod  nota.  Carth.  146.  in  the  cafe  of 
of  the  rob.  Aflu:omb  V.  Eithorn  Hundred,  cites  it  as  adjudged.  M.  1658.  in 
obitgethT  *^  ^^^  ^  J°"^«  V-  Bromley  (hundred.) 

Biaftcr;  beemfe  the  money  Ihall  be  ftid  to  be  in  his  pofTeflion,  and  not  in  the  fervant*!,  the  mafter' 
beiqg  then  ptefent ;  fo  the  mafter  it  the  perfon  robbca  within  the  meaning  of  the  ilatute  of  Wiotoi^ 
.tboiigh  the  raooey  be  io  the  hands  of  the  tervam. 

5*  B.  coming  to  London  with  his  fervant,  they  left  the  ufual 
great  road  between  Brentford  and  Hammerfmith,  and  rode  through 
a  by  lane  near  Serjeant  Maynard's  houfe  to  avoid  the  duft,  and 
in  that  lane  A^  fervant  was  robbed  in  the  pr 4 fence  of  his  majler  of 
a  box  oflaci^  which  was  behind  him  on  the  back  of  the  horfe,  to 
the  value  of  1200I.  and  B^  the  mafler  alone  made  oath  of  the  rob- 
bery, and  brought  the  a£Uon ;  and  the  ch.  juftice  was  of  opinion^ 
chat  the  oath  by  the  mafter  alone  was  fufficient;  becaufe  B.  (the 
mafter)  being  prefent^  the  goods  were  in  bis  pofleffion ;  'for  the 
pofTeftion  of  the  fervant  in  £e  prefence  of  his  mafter  is  his  (the 
tnafter's)  pofleffion.  And  B.  recovered  lOOoK  and  had  execution. 
Cited  jy  Holt  Ch-  J.  Carth.  147.  Trin.  a  W.  &  M.  B,  R.  io. 
Ac  cafe  of  Aflicomb  v,  Eithorn  Hundred,  as  tried  before  him  at 

the 


Ike  fittings  in  Weihninfter  after  laft  Eafter  Teriii  between  Bird 
and  the  Hundr^  of  OiTulftone. 

6.  An  aStion  was  brought  by  the  majfer  for  thi  robbery  of  A.li  gh^,^^  ^ 
B.  bis  fervants.    The  jury  found  the  fpecial  matter,  sM^d  that .£•  s.  c.  adjof- 
was  a  quaier  *  and  would  not  take  the  oatb^  viz.  that  he  knew  J^J*^*" 
none  of  the  robbers.    Et  per  Cur.  ift,  the  mafter  may  fue  for  the  s.  c!  tJ-* 
robbery  of  his  fervant,  and  the  oath  of  the  fervant  is  fufficient.  judged  for 
2d!y,  The  fervant  may  alfo  fue  j  for  he  had  the  pofleflion.    3dly,  If  ^^j.,^^"^ 
the  fervant  be  robbed  in  the  prefence  of  the  mafter^  the  mafler  muji  money  in 
/«/•,  and  the  oath  of  the  mafter  is  fufficient,  and  cites  Sty.  156,  ihtqutkci'* 
But  tf  the  fervant  was  robbed  out  of  the  maker's  prefence,  the  yir-  ^^J^^i^i 
vant  muft  fwear.     4thly,  As  to  B.  who  retufed  to  fwear,  the  hun-  not  be 
drcd  is  not  liable ;  for  the  ftatute  of  Eliz.  was  made  in  favour  of  fworn-'j 
the  hundred,  to  prevent  confederacy  and  combination  between  the  s!c.  by th* 
thieves  and  the  party  robbed  \  and  it  was  the  mafter's  folly  to  em-  mme  of   * 
ploy  fuch  a  fervant.     2  Salk.  613.  pi.   i.  Micl>.  2  W.  &  M.  Afhcomb*. 
B.  R.     Afcomb  V.  the  Hundred  pf  Spelholm.  Handle,  « 

flates  ir,  that  A.  the  fervant  fold  fat  cattle  in  Smithficld  for  his  mailer  for  i«fil.  which  money  K» 
dclivcted  in  two  bags  fealed  up  to  B.  the  quaker,  who  waa  robbed  in  company  of  A.  and  A-  alfo 
was  robl>ed,of  ita. '  Per  Gur.  the  a£iion  might  have  been  well  brought  by  A.  alone,  (but  it  is  now 
too  iate,  the  year  being  expired)  for  where  a  Icrvant  it  robbed  of  part  of  his  maftf^s  goods  and 
p«tt  of  his  own,  he  may  have  an  adian  and  recover  judgment  for  the  whole;  and  therefore  at  ano- 
ther day  the  mafter  hid  judgment  for  26s.  only.  'Cjirth.  145.  S.  C.  ftatea  it,  that  A.  fold 
beafla  for  to81.  and  delivered  106I.  to  B.  vi^ho  was  robbed  th^eof,  and  that  A.  himfelf  was  robbed 
of  40S.  and  that  the  noader  biovght  the  a^ion  for  io8i.  aod  that  it  was  adjudged  by  the  whole 
Court  for  the  plaintiff  as  to  the  40s.  taken  from  A.  his  fervant,  but  againd  him  as  to  the  io€I.  taken 
trom  B.  who  would  not  fwear.  And  Holt  Ch.  declared,  that  A.  the  fervant  who  delivered  tb« 
iu6l.  to  the  quaker,  and  was  prefent  at  the  robbery,  might  well  maintain  the  t^lion  in  bis  own 
name  for  all  the  money,  and  that  his  own  oath  would  be  (uAcient,  and  that  he  might  declare  that 
upon  the  taking  away  the  money  from  the  quaker,  as  his  fervant  (who  in  truth  was  fo  for  thia 
time.)  Nota,  this  advice  of  the  cb.  juft.  was  obferved  in  another  adioo  brought  for  the  to6h  taken 
from  B.  the  quaker. 

7.  Tn  cafe  upon  the  ftatute  of  Winton,  the  plaintiff //>c/jr/^/ in  isRep.614, 
all  points  according  to  the  ftatute,  except  only  in  (hewing  the  oadi  Mich,6jac, 
before  the  juftices  of  peace,  which  was,  that  hi  was  robbed  by  4  Bumham 
perfent  to  him  unknown.     Now  by  the  ftatute  of  13  Eliz.  it  is  Hundreds 
required,  that  he  ftiall  make  oath,  that  he  did  not  know  the  robbers,  f^u^dTh 
nor  any  of  them ;  and  this  matter  being  found  (pecially,  it  was  ob*>  the  phintifF 
je&d,  that  this  oath  was  infuflicient ;   for  though  be  might  not  wasrobbed» 
know  all,  yet  be  might  know  one  of  them.     There  being  but  2  J^.'Jj^^hui**' 
judges  in  court,  they  were  divided ;   but  there  being  no  ch.  juik.  andcry.and 
adjornatur.     3  Lev.  328.  Hill.  3  W.  &  M.  in  C.  B,    Pyc  v.  that  the 
(hundred  of)  Weftbury.  ttL\» 

here;  but  whether  the  did  oath  uken  was  true  according  to  the  form  and  efFeQ  of  t^to  ftat.  S7  £Iiz. 
and  according  to  hia  county  (in  which  he  fet  foith»  that  he  f%ror«  be  did  noC  k.opw  the  parties,  or 
rither  of  them)  the  jurors  prayed  the  dire^ton  of  the  Court.    ■     .  'Noy*  ai.  in  the  cafe  of 

Bateman  v.  the  Hundred  of  ...... .  S.  P.  and  Walmfley  held  the  finding  fufficient ;  but  War- 
barton,  KincfmilU  and  Anderfon,  contra.  And  Walmflcy  Csid,  that  when  the  plaintiff  fliewed 
that  9  men  did  rob  him,  and  that  he  did  not  know  them,  that  anM>unta  to  as  mnd>  by  common 
intendment  aa  that  he  did  ndt  know  any  of  them ;  then  if  it  imonnts  to  aa  moch,  it  is  fufhcient 
cnongh.  Bat  Andcrfna  reCsrred  to  the  ftatute,  as  to  ita  being  of  the  fame  fenfe,  and  that  itfelf  dc- 
iwtca  a  difference  between  the  cafes ;  for  it  prefcribea,  that  he  ought  to  (hew  that  he  did  not  Jcnow 
them,  or  any  of  them.  Walmfley  replied,  that  that  is  only  proper  where  there  were  3  or  more 
thit  robbed  him  $  but  wliere  there  are  but  *  it  ia  not  apt  nor  proper  fpeaking  to  fay,  them  or  any 
of  than  I  but,  or  either  of  them*  And  in  this  cafe,  it  may  be,  it  waa  the  cunning  of  the  juflice 
Shat  examinM  him»  who  pfradventore  Kved  within  the  faid  hundred  that  flioald  be  charged,  to 
Wife  ^ipd^i  and  hi>  aeighpo«ri.    But  if  the  oath  wu  in  •aotfacx  mtaafri  and  that  can  be  proved , 

V  a  although 


4^^  Eotiber^* 

•Ithoogh  the'  jafltce  eotUiei  in  anotficr  mtnaer,  vet  the  proof  flialt  lie  allowed.  To  irhicft 
KingfmiJl  agreedi  And  the  Court  urged  the  dcfenaants  to  give  the  plttiatiff'  40*.  and  fo  to  m^kc 
ut>uuL    Which  motion  both  parties  agreed  to. 

8.  After  a  verdi&  for  the  plaintiiF  it  was  moved  in  arrell  of 
judgment,  that  it  appeared  the  oath  was  taken  6  fore  a  jujiici  tf 
peace  of  the  funty^  and  not  a  juftice  dwelling  in  the  hundred  ac- 
cording to  the  fhuute  27  £liz.  But  the  Court  held  it  good  not- 
witfaftanding;  for  the  ftatute  of  Winton  fays  no  fuch  thing,  and 
the  ftatute  27  Lliz.  doe^  it  only  by  way  of  dire^ion  \  and  the  de- 
claration had  been  good  though  it  had  not  fet  furth  any  oath  taken 
before  any  juftice  at  all.  2  Salic.  614.  pi.  3.  Mich.  6  W.  3. 
B.  R.    Dowley  v.  Hundred  of  Odiam. 

9.  In  an  adion  upon  the  ftatute  of  hue  and  cry,  the  hufonnd  de- 
elared  of  a  robbery  committed  on  his  wife ;  and  now  upon  evidence 

t  ^SS  '\  ]^S^  ^^S^  declared  his  opinion  to  be,  that  the  hujband  ought  to 
have  went  with  his  wife  before  the  juftice,  and  made  oath  of  his 
having  lo/i  this  tnoney  i  and  thought  diis  cafe  diftinguifhable  from 
that  of  a  fervant's  being  robbed  of  his  mafter's  money :  there  in* 
deed  he  did  allow  the  mafter  need  not  make  fuch  oath :  becaufe 
Ae  fervant  or  mafter  may  either  of  them  bring  the  a£lion  at  their 
eledion ;  and  the  fervant  may  declare  of  his  own  money  being 
taken  away,  becaufe  of  the  fpecial  property  that  he  had  in  it* 
However  he  allowed  the  plaintiiF  to  proceed  in  his  evidence,  and 
afterwards  a  verdidl  was  given  for  him,  fubjefl  to  the  Court's  opi- 
nion as  to  this  point.  Barnard.  Rep.  in  B.  R.  433.  Hill.  4 
Geo.  2.    Coleman  qui  tarn  v.  the  Inhabitants  of  Loes. 

(1)     Robberies.     Cautions  for  preventing  them. 

• 

1.  13  Ed  I.  T7N  ACTS,  that  highways  leading  from  one  mar*^ 
cap.  5.  Xli  iet'town  to  another^  Jhall  be  enlarged^  fo  that 
there  he  neither  dtioj  tree^  nor  bufiy  where  a  man  may  lurk  to  do  hurty 
within  7,00  foot  of  the  way ;  fo  toat  thisjlatute  does  not  extend  to  ajhes 
or  other  great  trees*  jfnd  if  any  robbery  be  done  through  the  default 
Iff  the  lord^  in  not  avoiding  fuch  diie^  underwood^  or  bufies^  he  Jhall  be 
itnfwerabli  for  the  felony ;  and  if  murder  be  done^  Jhall  tay  a  fine  to 
ihe  king.  And  the  king  wilietby  that  in  his  demefne  lands  and  woods^ 
the  way  Jhall  be  enlarged  as  aforefaid\  and  every  lord  Jhall  remove 
bis  park'PaleSy  waUy  dike^  and  heage^  7.00  feet  from  the  highway  s^  as 
sfor^aid. 

3.  S  £•  3*  cap.  14.  £na£b,  that  where  any  perfons  Jhall  be  fuf 
peHed  to  be  rober^men^  waiter s^  or  drawMtches^  they  Jhall  be  ar* 
refled  by  the  confiailes^  and  be  delivered  to  the  bailiffs  rftbefranch^e 
^rjberijfy  to  he  imprifonfdtiU  the  coming  of  the  juJHces  tf goal-delivery^ 


(K)    0( 
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(K)     Of  Hue  and  Cry  in  generaL 

f .  T  T  UE  and  cry  xvas  at  common  law.    Per  Anderfon  Ch.  J. 
Jtl  Goldlb.  60.  pi.  18.  in  Aflipoors  cafe. 

2.  There  be  2  kinds  of  hues  and  cries ;  the  one  by  the  common 
law,  and  the  other  hjjlatute.  Tliereupon  there  are  2  purfuitsi 
the  one  for  the  king^  the  other  for  the  party  by  private  fuit.  3  Inft. 
116.  cap.  52. 

3.  Hue  and  cry  by  the  common  law,  or  for  the  king,  is  when 
any  felony  is  committed,  or  any  perfon  erievoufly  and  dangeroufty 
wounded,  or  any  perfon  aflaulted  and  offered  to  be  robbed  either  in 
the  day  or  night,  the  party  grieved,  or  any  other,  may  refort  to  the 
conjlahle  of  the  town,  and  acquaint  him  with  the  caufes^  defcrihing 
the  party ^  and  telling  which  way  the  offender  is  gone^  and  require  him 
to  raifc  hue  and  cry.  And  the  duty  of  the  conftable  is  to  raife  the 
power  of  the  town^  as  well  In  the  night  as  in  the  day,  for  the  profe- 
cucton  of  the  offender ;  and  if  he  be  not  found  there,  to  give  the 
next  conjlahle  warnings  and  he  the  next^  unfil  the  offender  be  found  n 
and  this  was  the  law  before  the  Conqueft.    3  Inff.  i  x6« 

(L)     Hue  and  Cry.    Inforced  and  levied^  how.      Lr(M)pi. 

3«  S.  lo. 

X.  13  Ed,  I. flat.  2.  T7NACTS,    that  proclamation  Jball   be  Thcefta 

cap.  I.  jLL  made  in  all  counties^  hundreds^  markets^  ^^^^^^l^ 

fairsy  and  other  places  where  there  is  a  great  refort  of  peofloy  that  chcfter, 
immediattly  after  any  robbery  or  felony  committed^  '^  frefh  fuit  JbaU  be  ««<*«  •*  * 
made  from  town^  and  from  county  to  county.  KoldCTTin' 

13  £.  1.  Is  this,  that  from  thrnccforth  every  country  {hould  be  fo  well  kept,  that  immediately 
upon  ftich  robbcrict  and  fclouici  committed,  frefh  ^it  Ibould  be  made,  &c.  a  Inft.  569.  ■  ■ 
Scr{C)&(D) 

•  III  the  cafe  of  Armarong  v.  Lifli.  Mich.  8  W.  3.  Keeling**  Rep.  96,  it  is  faid,  that  great 
qiirilinn  has  been  made,  what  (bould  be  ^ccoiinttd  Jre/b  /uitt  and  cites  St.  PI.  Cor.  165,  t6& 
vhcrr,  upon  confidcration  of  all  the  books,  it  is  fettled,  that  it  is  not  capable  of  any  ccrtaia  dc&» 
fiilion,  but  mujg  be  determined  bj  the  difcretion  of  the  jufiicet. 

2.  13  £  1.  cap.  6.  The  Jberiffi  and  bailiffs  of  franchifes  are  r/- 
quired  to  take  heedy  that  they  follow  the  cry  with  the  county^  and 
keep  horfes  and  arms  for  that  purpofcy  as  they  are  bound  \  and  in  ^<f- 

fault  thereof  Jhall  be  prefented  by  the  conflables  to  the  juftices  4sffigned^ 
and  by  them  to  the  king^  who  will  provide  a  remedy. 

3.  28  Ed.  I.  cap.  17.  Enafis,  that  the  ftatute  of  Wincheftcr 
Jball  befent  into  every  county^  to  be  publiflied  four  times  a  year,  and 
kept  in  every  point  asflri£ily  as  the  two  great  charters^  upon  the  pains 
therein  limited  \  and  the  knights  of  the  Jhires  for  redrejjing  things 
done  againfl  the  Jaid  great  charter s^  Jhall  be  charged  therewith. 

4.  28  E.  3.  cap.  u.  The  ftatute  of  Wincheftcr  for  making  of 
frejhfuity  and  hue  and  cry ^  is  confirmed. 

5.  7  R.  2.  cap.  6*  The  faid  ftatute  of  Wincheftcr  is  again  «•«-' 
Jirm$d^  and  requind  to  bi  proclaimed  by  the  Jheriff  in  pirfin^  Jour 

U  3  timit 
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timis  a  yeoTy  in  every  hundred  tf  bis  aunty ;  and  by  his  baillffi  in 
tvery  market-town>  as  Will  within  Ubirties  as  without. 

(M)     Pttnijhment  for  not  furfuing^  concealing,  or 

not  arrefting  Felons. 

TbUilatote  j,  3  Ei.  I.  cap.  9.  T?NACTS,  that  all  menjhatt  be  nady  and 
inleofTh^'  ^^-  '•       ^  apparelled  at  the  fummons  of  the  Jheriffy 

common  and  at  the  cry  of  the  county  *  tofue  and  arrejl  felons^  as  well  within 
Uw.  3  Inft.  ^  franchife  as  without,^  upon  pain  of  making  %  grievous  fine  to  the  king* 

51  Inft.  tya.  Lord  Coke  cites  feveral  ancient  authors  to  prove  that  hue  and  cry  was  before  the 
making  this  tlatute.  .  ■■  And  Jbid.  173.  he  fays  that  hue,  and  cry,  is  all  one,  and  in  ancient  re- 
cords Jiey  are  called  hutetium  &  clamor,  and  here  cry  is  ufed  for  both.  And  this  hue  and  cry 
is  ufed  for  both.     And  this  hue  and  cry  may  be  by  born^  and  by  ^oice,     %  Iii(t.  173. 

*  By  thefe  words  it  is  holden,  that  there  mufi  Bt  a  felony  Jentt  or  elfe  the  arrefting  of  the  ptrty» 
though  it  be  done  upon  hue  and  cry,  is  unlawful,  becaufe  it  wants  a  foundation;  but  if  a  felony  be 
clone,  and  the  hue  and  cry  is  againfV  one  that  is  neither  indited,  nor  of  ill  fame,  nor  fufpicious,  nor 
unknown,  yet  the  arreft  of  htm  is  lawful,  tboueh  he  be  not  guilty ;  for  the  hue  and  ery  of  iifelf  is 
caufe  fufficicnt,  where  there  is  a  foundation  oT  a  felony  committed.  And  he  thai  /rv/Vi  bne  and 
cty  upon  anetbtr  wtJbout  caufe^  (hall  be  attached  and  punifhed  for  diflurbance  of  the  king's  peace. 

^  Inlt.  173'  . 

•\  This  was  not  intended  of  fan^baariet,  but  of  lords  and  others,  that  had  franchifes  of  ia- 
fsngthefc,  oatfaogthefe,  and  the  like,     a  Inft.  173. 

\  That  iS|  at  the  king's  fuit  they  fliall  be  fined  grievoufly,  and  imprifoned.     2  Inft.  1 73. 

r  257  1  ^^  if  the  lord  of  the  franchife  make  default^  the  king  JhaU'^ 
♦  It  fecms  fii^  the  fame\  and  if  the  bailiff  make  default^  he  Jhall  fuffer  one 
iiereby,  that  yearns  imprifon/nentj  and  pay  a  grievous  fine  \  and  if  he  have  not 
4hife?loft  wherewithal^  he  Jhall  fuffer  two  years  imprifonment. 

for  ever;  for  the  words  be,  that  the  king  ihall  take  to  himfelf  the  franchife,  (viz.  m  forefeited.) 
%  Inft.  173. 

Note  here  -^nd  if  any  Jhiriff^  coroner^  or  bailiff  of  a  franchife^  for  fear  or 
0  things  favour^  Jhall  conceal^  confent^  or  procure  to  conceal  felonies  done  in 
ed^Mcatfci  ^^"'"  liberties^  or  Jhall  neglect  to  arreji  felons^  or  otherwife  will  not 
vrbereforc  do  their  office^  in  favour  of  fuch  offenders^  they  Jhall  fuffer  one  yearns 
IheriflFsand  imprifonment^  and  pay  a  grievous  fine^  if  they  have  wherewithal  i 
k5s  offi-    ^^^ '/  «^^  Jhall  fuffer  3  years  imprifonment. 

cers  and  minifters  of  juftice  do  neglcd  their  duties,  ift.  Bv  prayer,  fby  letters,  meflages,  or  w«rd 
of  mouth.)  a.  Rnuard,  (fordid  bribery.)  3.  Featy  (the  DafelT,  ana  yet  the  moft  forcible  of  all 
affrdions.)  4.  S^ngnine,  any  manner  of  conjanguimty  or  affinity ;  under  which  word  (afnnity)  in 
this  ad  is  included  as  well  nearncfs  of  blood,  as  alliance  by  marriage.  Laftly,y4iv0«rr,  in  refped  of 
friendly  affcAion ;  for  men  may  be  corrupted  not  only  by  reward,  but  in  refped  of  the  other  4 
«l(b,  all  tending  to  one  and  the  fame  end,  to  fuppieta  truth  ;  as  here  to  confeal,  confcnt,  or  procuie 
to  conceal  the  felonies  done  within  their  (Severtl  precin^  or  buliwicki.    t  Inft.  173. 

2.  If  a  man  be  robbed  in  Middhfex^  and  makes  hue  and  cryfrejhfy 
in  Effex^  if  the  vilis  adjcnning  do  not  do  according  to  Ae  ftatute  of 
Winton,  the  party  (hall  have  writ  of  debt  in  the  one  county  or  the 
other ;  per  Finch,  quod  non  negatur.  Br.  Dette^  ph  103.  cites 
15  E.  4.  19. 

g.  27  Eli%.  cap*  1 3.  S.  2.  Recites  thtjlatute  of  Wincbejler^  emd 
a8  JBd.  3.  And  ena^,  that  the  inhabitants  of  every  hundred  whoL 
Jhall  make  default  in  purjuing  feknsy  andfrejhjuit^  after  hue  and  ery 

made^  Jhall  ibrfeit  Me  half  .of  the  dam^;e8  to  be  recovered  of  the. 
*  hundred 


hundred  where  any  roUery  9r  felony  Jhall  he  committed^  to  be  re* 
covered  by  atSlion  of  debt,  bill)  plaint,,  or  information,  in  the  courts 
of  JVeJlminfier^  in  the  name  of  the  clerk  of  the  peace  of  every  county^ 
where  fuch  robbery  and  recovery  by  the  party  robbed  Jball  bo^  without 
naming  the  Chri/fian  orfimanti  of  thefaid  clerk  of  the  peace^  which 
moiety  fo  recovered  Jball  be  to  the  ufe  of  the  inhabitants  of  the  hundred^ 
where  fuch  robbery  or  felony  Jhall  be  committed* 

S,  3  And  in  cafe  Jii<b  cUrk  of  the  peace  Jball  die^  or  be  removed ^  no 
a^ioriy  t^cjo  commenced  Jhall  be  difcotUtm4ed^  but  may  be  projecuted  by  the 
fuccteding  clerk  of  the  peace^  as  the  former  clerk  might  have  done, 

S.  7.  jfnd  the  like  taxation^  affeffment^  di/lrefs^  and  payment^  [as 
mentioned  at  (W)  pi.  2«]  Jball  he  in  every  hundred^  where  default 
was  made  offrejh  fuit^for  the  bentjit  of  the  inhabitants  of  fuch  hundred^ 
where  damages  Jhall  be  recovered  againji  tbem^for  the  payment  of  the 
moiety  of  the  money  recovered  againji  any  hundred j  where  a  robbery  Jball 
be  committed 

S,  10.  jtnd  no  hue  and  cry^  or  purfuii  to  be  made  by  any  county  or 
hundred^  Jhall  be  taken  to  be  a  lawful  hue  and  cry^  or  purfmty  unl^s  the 
fatne  be  made  by  horfemen  and  footmen. 

4.  They  which  levy  not  hue  and  cry,  oxpurfue  not  upon  hue  and  cry, 
Jhall  be  punijlicd  by  fine  and  imprijinment,     Alfo,  if  a  man  be  prefentj 
when  a  man  is  murdered  or  robbed,  and  does  not  endeavour  to  attach 
thf  offender,  nor  levy  hue  and  cry,  he  ihall  be  fined  and  imprifoned*  ^ 
3  Inft.  117.  cap,  52. 

5.  It  is  an  article  of  the  leet  to  enquire  of  hues  and  cries  levied^ 
and  not  purfed.     3  Inft.  j  18.  cap,  52. 

6.  By  8  Geo,  2.  cap.  16.  Jc^.  II.  Every  confiable^  borjbolder, 
beadborcitgh y  or  tlth'wgman,  to  whom  notice  Jhall  be  given,  and  every 
confialbe  of  the  hundred,  and  every  conflable,  l^c.  within  the  hunched 
or  the  franchifes,  within  the  precinti  thereof  wher em  Juch  robbery  Jhall 
happen,  as  Joon  as  the  fame  Jhall  come  to  bis  knowledge,  Jball  with  the 
utmojl  expedition  m.ike  frejh  juit,  and  hue  and  cry  after  the  felons  \  and 
if  any  conjiahle^  \^c*  Jball  offend  in  the  premijjes^  he  Jball  forfeit  5/. 


(N)     Encouragement  or  Rewards  for  apprehending  [  258  3 

Robbers, 

I.  4  fcf  S  /F.  W  Jf/.  TpN ACTS,  Aat  wbofocver  Jhall  appre^ 

cap.  8»  S^  2.       Hj  bend  a  highwayman  andprofecnte  ban  till 

ke  be  convi^ed  of  any  robbery,  committed  in  or  ubon  am  bigbwaj^  P^JJ^g^f 

fidd^  or  open  place,  Jball  receive  of  the  Jberiff  of  the  county,  for  every 

offender  Jo  conviffed  the  fum  of  40/.  witb'm  one  month  after  fuch  con- 

viBvm^  and  demand  thereof  by  tendering  a  certificate  to  the  Jberijff,  under 

the  hemd  of  the  judge  before  whom  fucb  convi^ion  is^  that  fitch  fehn  we^ 

taken  by  tleperfon  or  perfons  chiming  the  laid  reward.    And  the  faid 

judge  Jball  by  bis  certificate  direR  the  faid  reward  to  he  paid  to  and 

amongft  the  terhns  ckming  the  Jame^  in  fuch  Jbares  and  proportions  as 

beftknU  tbiwtfit.    And  the  (herifF  making  default  in  payment  rf fitch 

fum  after  dcnumdf  and  cert^kate  brought  as  aforefaid^  pall  forfeit  to 
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ibe  perfoftSf  to  ti-bsm  h  b  due^  double  the  fum  he  ou^ht  to  have  paid 
theffif  to  be  recovered  by  a^ion  of  dcbi^  t^c.  in  <mf  of  the  courts  at  ffejl^ 
jniftpeKy  with  treble  cofis, 
-  5,  3.  4^^  ^^fi  ^'(y  pcrfon  Jh'jU  be  killed  in  apprehending  or  pur- 
imn^Juch  robber^  then  the  excatton  or  admini/hatTrs  of  the  per /in  hJ'ed^ 
upon  a  certificate  thereof  ft  om  the  judge  of  ajpje  f  the  county  where  the 
fan  was  doncy  or  the  2  ficxt  jtifliccs  of  pertCCy  Jhidi  receive  40/.  of  the 
Jheriffon  pain  of  forfeiting  double  the  faid  fum  to  be  recovered  as  afore- 
faid^  with  treble  co/ls, 

S,  4.  jind  the  Jheriffs  are  authorifcd  to  dedu^  the  faid  fan  of  ^c\ 
fo  paid  in  their  accounts. 

S,  5.  jfnd  if  the  Jbmff  have  not  money  in  his  hands  to  reimhwfc 
himfelf  he  Jbcdl  be  repaid  it  by  the  treafurer  upon  certificate  from  the 
clerk  of  the  pipe. 

S,  6.  jind  the  perfon  apprehending  fuch  robber^  Jhall  have  ai  a 

farther  reward  his  horfe,  furniture,  arms,  money,  or  other  goods, 

which  Jhall  be  taken  with  him ;  hinges  t/tle,  or  that  of  any  other  lord 

of  the  manor  y  lic»  or  of  him  who  Ut  or  lent  the  fame  to  Juch  robber 

ttotwithjlcmding . 

S.  7,  Provided  that  this  claufe  Jhall  not  exiinguijh  the  right  of  any 
ferfon  from  whom  the  fame  were  before  felonioufly  taken. 

S.  6.  And  if  any  perfon  who  Jbail  commit  any  robbay  {bang  out  tf 
prifon)  Jhall  dijcover  2  or  more  perfons  who  have  committed  any  rUfbery^ 
fo  as  tbiy  may  be  convi^ed^  he  Jhall  have  their  majejly*s  pardon  for  all 
robberies  committed  befote  that  time^  which  Jhall  affo  be  a  good  bar  t9 
any  appeal* 

2.  Byb  Geo.  I.  cap.  23.  S.  8.  Certificates  upon  convi^ions  for 
rohberj  Jhall  be  figncd  and  paid  withotd  fee^  excepting  %s.for  writing ; 
and  that  as  well  where  the  offenders  plead  guilty^  as  where  they  are  con^ 
vitied  on  evidence :  and  if  any  perfon  under  pretence  of  figning  any  Juch 
certificate^  or  of  payment  of  the  money ^  Jhall  take  any  fee  other  than  as 
aforefaid^  fuch  offemkr  Jhall  forfeit  40/,  to  be  recovered  to  the  ufe  of  the 
perfon  intitled  to  the  certificate. 

?.  By  8  Geo.  2.  cap.  16.  S.  g.  Any  ferfon  who  Jhall  apprehend 
felons  within  the  time  herein  limited^  whireby  the  hwdred  has  been 
di/chargedy  Jhall  upon  proof  upon  oath  mude  btfore  Juch  2  juftices  be  in^ 
titled  to  10/.  (which  Jhall  be  red  fed  upon  the  hundred  by  a  taxation)  and 
fttch  fum  of  \oL  Jhall  be  paid  unto  Juch  2  juftices  within  10  days  after 
the  famejoall  be  colle^ed  \  and  fuchju/iices  Jhall  pay  over  thefui  i  fum  to 
fuch  perfons^  in  fu:h  Jhares  as  the  faid  juflices  Jhall  think  reafonabky 
provided  that  fiicb  perfon  Jhall  not  be  thereby  incapable  to  be  a  wUneJi 
in  fuch  adion. 

S.  10.  TheJuficeSy  by  whom  fuch  taxations  Jhall  be  made^  Jhall  ap- 
point fome  reajonable  time^  within  which  Juch  taxations  Jhall  be  leviedy 
r  2  CO  1  ^'hich  time  J&ill  fiot  exceed  30  days ;  and  if  any  officers,  who  are  to 
levy  Juch  taxations^  Jhall  negle^  to  levy  the  fame  ^  or  Jhall  rugled  to  pay 
ever  the  money  to  thejhet  ijf  and  iuflicesy  fueb  officer  Jhall  for  every  neglcef 
forfeit  double  the  fum. 
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(O)  Hundred  difcharged.  What  (hall  be  a  Tanking 
within  the  Statute  fufficient  to.  difcharge  the 
Hundred, 

X.    /i     IS  robbed,  whereupon  2  are  taken  uponfufpicion^  and  after 

XjL«  are  acquitted^  yet  the  hundred  ftands  chargeable.     D.  , 
370.  a.    Marg.  pi.  59.  cites  Mich.  23  Eliz.    Per  Periam. 

2.  A.  is  robbed  by  8,  of  whom  4  are  taken  by  the  hue  and  cry^'jet  ^^^  h^f 
the  hundred  is  chargeable  for  the  efcape  of  the  others.    D.  370.  a.  f,'*i.'^/ 
Marg.  pi.  59.  cites  Pach.  24  Eliz.     Per  Mead  and  Periam.  //  is  pro^ 

vidfd^  that 
^vbrrever  any  one  fflonjiall  be  apprehended  hy  purfuit  made  according  to  tbit  or  any  former  /a^vSf 
that  then  no  hundred  or f ranch' fe  Jhull  incur  any  pain  orjorfeiture  by  this  or  the  feud  former  ^tutes^ 
although  the  reft  of  the  felons  Jhail  happen  to  efcape,  ■  7  Rep.  7.  8.     Trin.  sg  £1lz.  C.  B.  ui 

•cafe  ol  Milbouin  v.  Duutnow  Hundrea. 

I 

3.  If  a  man  is  robbed  in  one  hundred^  and  he  perfues  the  felons  int§ 
another  countjy  and  there  one  of  the  felons  is  taken^  though  the 
hundred  where  he  was  robbed  do  nothing,  they  fhail  not  be 
charged.  For  per  Cur.  if  a  firanger  makes  hue  and  cry  fo  that 
the  felons  are  taken,  the  hundred  is  difcharged.  Goldfb.  55. 
pi.  9.    Trin.  29  Eliz.    Comford  v.  the  Hundred  of  OiHey. 

4.  In  action  upon  the  ftatute  of  Winton  the  jury  found  notia 
according  to  the  ftatutes,  and  that  none  of  the  robbers  were  taken 
within  40  days^  but  that  after  50  days  after  the  robbery  was  done  2 
of  the  robbers  were  taken  \  the  queftion  was,  whether  by  taking 
any  of  the  robbers  after  the  robbery  or  before  the  verdift  or  judg- 
ment, the  hundred  is  difcharged.  The  Court  agreed,  ift,  That  at 
common  law  the  hundred  was  not  difcharged  unlefs  all  were  taken, 
adlv,  That  it  was  lately  held,  that  the  hundred  is  difcharged  by 
taking  any  of  the  robbers  after  the  40  days  though  all  are  not 
taken,  and  that  it  was  in  a  cafe  where  robbers  were  taken  and  con- 
demned at  the  Old-Bailey.  But  the  Court  now  doubted  of  it. 
Sid.  II.  pi.  8.  Mich.  12  Car.  2.  C..B.  Bafkervill  v.  Agbridge 
Hundred. 

5.  In  aiflion  upon  the  ftatute  of  Winchefter,  the  defendant  s  Lev.  ^ 
pleads  quod  ceperunt  quendam  Richard  Dudley^  being  one  of  the  ^'  ^:  •?" 
perfons  who  robbed  the  plqintiff^  and  upon  iffue  joined,  the  jury  ^^  {m* 
fimndy  that  the  faid  Richard  Dudley  being  accidentally,  or  upon  tbatSirj.A. 
fome  other  occafion,  in  the  prefence  of  Sir  Philip  Howard^  a  jujiice  1*^^^  ^^ 
of  peace  of  the  fame  county  was  there  charged  ^  Sir  J.  A.  one  of  the  commit 
hundred  to  he  one  of  the  robbers  \   and  that  the  faid  Sir  Philip  Dudley, 
Howard  did  undertake  for  him,  that  he  fhould  appear  at  the  next  ^{"S^h^^ 
feffions.     That  the  iaid  Dudley  at  the  next  feiCons  did  come  into  dertook  foe 
the  ibifions*yard,  but  did  not  render  himfelf  up  to  the  Court :  and  biiappeir- 
whether  he  the  feid  Dudley,  being  in  the  prefence  of  the  juftice  of  y^^'     T^ 
peace,  and  charged  as  aforeiaid,  was  a  taking  within  the  ftatute  of  s.  q.'hcid 
27  Eliz.  cap.  13.  was  the  queftion  by  the  jury.     And  it  was  ad-  that  the 
Judged  for  ;hc  dcfipndajit,  that  this  charging  of  the  robber  was  a  ^^^^^%^ 


^259  ttlftlStp^ 

•joftkcof  tdcing  Hidiifi  the  ftatute.  Bajttu  221.  Hill.  24  it  25  Car.  2. 
JI^T^"    B.R.    Mctwjfo  V.  the  Hundred  of  IftJcworth. 

nkiog ;  for  bciof  ia  the  pfcttnccy  which  the  ^w  conftruei  to  be  under  the  power  or  cnftody  of 
the  nugiftntey  it  would  have  been  Tain  and  impcnincm  to  have  liid  hold  of  him  s  and  it  (oall 
be  imendcd,  that  thia  was  upon  frejh  purfuit;  for  when  the  verdid  refera  ooe  f^tal  point  to  the 
judgment  of  the  Coart«  all  other  naicert  (hall  be  faitend;d.  And  the  Ch.  J  faid,  that  if  the  hair 
mmd  ery  WNtf  mmit  tvnMtdt  mt  fart  ^  the  tommtj,  and  tnt  imhtiiitani  cftht  mmdrti  affrebetukd  out 
«/the  wMtn  witJbim  anther,  yet  thu  was  a  taking  vviiiim  the  iLuue. 

[  260  1      f>.  By%  Geo.  2.  cap.  if^fiQ,  3.     N9  hmdnd  JhaU  bi  charge^ 
Skf  if  one  of  the  felons  be  apprehended  within  40  days  next  afiot 
in  the  Gazette. 


sec(H}  (P)     Adllon.     Brought  hy  lohom. 

Three  men  I-  T^  WO  pcrfons  v^ere  joint  owners  ofafum  ef  money ^  and  were 
were  rob-  X     robbed  thereof,  and  they  joined  in  an  aSfton  again  ft  the  in- 

^'ined  i*n  l*^*^^'^^  ^^  '^^  f^*^  hundred ;  and  by  the  opinion  of  the  Court 
miaaion  ^ey  might  well  join  in  the  aftion,  but  not  if  the  fums  were  fe  vera! 
•gatnft  the  and  feveral  properties.  D.  370.  a.  pi.  50.  Paich,  22  Eliz. 
bundred.     wintcrftoke  Hundred's  cafe. 

•  Le.  11. 

pL  19.    19  Eliz.  C.  B.  Anon. 

a  Le.  8i«  2.  If  a  fervant  is  t  obbed  of  the  mafiet^s  money^  Acjervant  mayfuey 
Trii!^i  *^  hundred  upon  the  ftatutc  of  Winton,  Goldfb.  24.  ^.  3. 
Ella.  c.  B.  Trin.  28  Eliz.    Tirrcl's  cafe. 

8.  C.  by  the 

name  of  Firrel  v.  the  hundred  of  B.    And  exception  being  taken,  beeaufe  it  was  hrs  nafter's 

soncy,  it  was  not  allowed  i  for  the  plaintiff  is  accountable  to  bis  mailer  for  the  money. 

Tnanadioa  3,  J^ion  was  brought  upon  the  ftat.  of  hue  and  cry  by  tbefer^- 
hmdnd  for  ^^''^  ^^^  ^^  robbed,  in  his  own  name^  and  part  of  the  goods  were 

•  robbery,  his  majier^s  and  part  his  own  proper  goods,  and  found  guilty  as  to 
the  plaintiff  his  own  goods,  and  a  fpccial  verdift  as  to  the  goods  of  his  mafter  \ 
^eM^Zff^ti  *"^  judgment  for  the  plaintiff  Brownl.  155.  Trin.  8  Jac. 
wtltUmh    Rot.  534.    Necdham  v.  tlie  Inhabitants  of  Stoke  Hundred* 

fid*  fr^ 

frih.  Ok,  TYiejtnyfotmdy  that  the  plaintiff  %uax  a  frrvant^  and  tvas  rohhtd  0^30/.  his  majter^ 
moneys  and^  %09,  hit  own  montj.  The  Court  held  the  attioo  w:!!  brought  by  the  fervant  \  for 
the  money  is  his,  and  he  is  puffeucd  ut  de  bonis  fuis  propriis  aeauiil  all.  and  in  rcfped  of  all  but 
him  who  hath  the  very  right,  a  Sdlk.  613.  pi.  a.  P^fch.  5  &  6  W.  &  M.  B.  R.  Combs  v.  the 
Hundred  of  Bradley.-^— Comb.  863.  S.  C.  by  the  name  of  Combs  v.  Brackley  Hundred,  accord* 
jngly.—  4  Mod.  303.  Trin.  6  W.  3e  M.  in  B.  R.  S  C.  argued,  et  adjornatur  Bui  it  if  added, 
that  afterwards  the  plaintiff  had  judgment. la  Mod.  54.  S.  C  but  Iborily  reported. 

Cro.C.336.  4.  TTie  fervant  was  robbed^  and  he  made  oath  of  the  robbeiy 
£lich?QCar.  ^^^^^^  ^0  days  before  the  adion  brought^  and  that  he  did  not  knew 
B.  R.*  S.  p!  any  of  the  robbers^  kc.  The  ma^er  brought  the  aHion.  After 
•"!**"»  verdid  for  the  plaintiff,  it  was  moved  in  arreft  of  judgment,  that 
tflirraed  Ml  ^^  a£Uon  would  not  lie ;  beeaufe  the  mafter,  who  brought  the 
error  a£tion,  was  not  fworn,  that  he  did  not  know  any  of  the  robbers* 

Woi^ht.  ■  But  rcfolvedpcr  Cur.  that  the  adion  is  well  brought  by  die 
mafter,  and  that  the  fervant's  oath  is  fufficient ;  for  it  lies  pro- 
|>erly  ill  bi$  kbowlcdge,  tiiat  he  was  rpbbcd  and  did  not  biow  ^J 


fJt  the  Tobbors,  and  what  the  mafter  knows  is  only  by  the  report  of 
his  fervant ;  and  if  he,  and  not  the  mafter,  fliould  brinsr  die  ac- 
tion, then  die  fervant  miRht  *  rdeafe  or  compound,  or  diurontinue  ^P  ** 
die  futt,  and  fo  the  mafter  fiiould  lofe  by  his  falftiood ;  and  ad-  ^Iro^ht  bv 
judged  for  the  plaintiffl    Cro.  Car.  37.  {d;  2.    Trin.  2  Car.  C.  B.  «  fervant 
Raymond  v.  the  Hundred  of  Oking.  robbed  ?f 

his  matter's  money,  it  was  ohjcded,  that  the  fervant  might  releafe,  tnd  fo  prejadice  hit  malbr; 
but  the  Court  faid,  he  (hall  not  relcafe.  18  Mod.  54.  Trin.  6  W.  &  M.  m  B.  R«  Combt  v. 
Bradley  Handled. 

5.  A  riding  poft,  gave  bis  pdrtmanteau  t$  the  poft-boy  to  ^anj 
it^  in  which  was  money ;  a  robber  took  the  money  out  of  the  port* 
manteau^  one  end  of  which  A,  laid  his  hand  upon.     The  oueftion 

W9S,   whether  A.   might  have  aflion   for  this  robbery?     Roll  ^     ^     « 
Ch.  J.  faid,  there  is  no  queftion  but  this  was  a  robbery  of  A.  and  L  ^^'  4 
it  is  all  one  as  where  my  fervant  is  robbed  in  my  prefence,  and 
and  there  the  goods  ftiall  be  faid  in  my  pofleiBon,  and  fo  it  is 
here;  and  ordered  judgment  to  be  entered  niH.    Sty*  3x8.    Hill. 
Z651.     Crofthwait  v.Xowdon  Hundred. 

6.  If  a  man  delivers  money,  &c.  to  a  carrier^  to  carry  to  fuch  a 
vill,  who  is  robbed^  and  mates  oath  thereof  according  to  the  ftatute, 
the  owner  who  hath  the  real  property,  or  the  carrier  who  bath  the 
pofleflbry  property,  may  either  of  them  bring  the  a^ion  againft  the 
hundred,  2  Sid.  45.  Hill.  1657.  Hall  v.  the  Hundred  of 
Skarrock. 


(Q^   Adions.    Within  what  Time  to  be  brought. 

I.  ij  Eli%,  cap.  1  ^.Yp'S ACT S^Azt no perfon or perfonthere^  •isE.i.t, 
S.q.  XL  after  robbed  Jhall  take  any  benefit  by  vir^  aJi^ 

tue  of  any  the  *  faid  former  JiatuteSy  to  charge  any  hundred  where  of  Win- 
etnyfuch  robbery  Jhall  be  committed^  except  he  or  they  fo  robbed  JhaU  chcfter,  & 
commence  his  or  their  fuit  or  a^ion  within  one  year  next  after  fuch  !f  xi^Sw 
robbery  (b  to  be  committed.  «m^  ^JJnJ! 

nitted  the 
^b  of  O&06.  13  yac.  and  a  vrrU  upon  thia  ftatnte  ttm*  hrottght  the  gtA  ff  O&oi.  14  Jae,  Alter 
verdifi  foi  the  plaintiff,  it  was  moved  in  arreft  of  judgment,  that  the  writ  was  not  brought  wtthia 
the  year  after  the  robbery  committed.  Warburton  J.  held,  that  the  day  of  the  date  Iboold  not  be 
counted  any  part  of  the  year.  But  Winch.  J.  &  Hoberc  Cb.  J.  contra,  and  that  the  plaintiff 
might  without  doubt  have  brought  hia  a£Uon  the  very  day  of  the  robbery ;  and  that  though  tho 
party  robbed  dcfervcd  pity  and  relief,  yet,  againft  the  hundreds,  which  are  very  innocent  perfona* 
It  is  a  very  penal  law ;  and  fo  the  plaintiff  could  not  have  his  judgment.  Hob.  im«  iio.  Hill* 
14  Jac  Norria  v.  the  Hundred  of  Gawtry.  ■  Brownl.  156.  S.  C  The  Court  bela  it  a  goad 
exception.— Mo.  878-  pi .  1*33*  S.  C.  and  that  %fraaitH  tfa  ii|y,  in  fuch  cafe,  (hall  be  allowed 
by  dividing  of  the  time  in  the  day,  (viz.]  the  robbery  committed  the  9th  of  Odob.  13  Jac.  Folk 
meridiem,  is  within  the  year  to  bring  the  writ  the  9th  of  GAob.  14  Jac.  in  the  morning. 

A.  was  rMtd  on  the  xotb  ofjune^  ^71 7,  and  Cued  out  an  original.  The  hundred  appeared*  and 
A.  declared,  and  afur  dropped  hia  adion.  On  the  ^th  rfJuMe  following  A.  gave  htfifuBiomfw 
m  tmu  wigitud  to  the  emrfitor,^  but  be  did  not  make  it  out  till  tha  xoib  of  jwu^  1718,  ^ibicb  by  antt* 
dating  bore  tefie  an  tbe  ^b  of  June ^  1 7 1  Si  fo  that  tbe  year  was  expired  when  it  paflfed  the  great  ficaL 
This,  upon  a  reference  to  the  corfiiors,  being  certiSed  by  them  to  be  agreeable  to  the  oonftaat 

fradice  of  their  ofiipe,  was  held  good  per  Ld.  C.  Parker.    Wms's  Rep.  437.    Trin.  S7it« 
rioe  V.  Chewton  Hundred  in  Com.  Somerlh. 
In  a^oa  on  tbe  ft|U>U»  and  verdia  for  the  pMndC^  it  waa  moved  in  trrcft  of  jodgmCBt*  ihok 

Aft  dcduiiioii  WM  ibdve  a  yc»  tftcr  tbe  lobbcry  ^  bia  Uw  C«8rt  odd  ft  wctt  caovs^  '^  ^ 


•riginal  be  broogtit  within  the  yftr ;  for  perhapi  t^e  defendant  haa  flood  otrt  proce{«  ]  and  k>  W^if 
kerp  the  plaimiit  above  a  year  before  he  can  dedare  againft  htm.     Comb.  i6jt  x6i.     Mich/t 
W.  &  M.  &  R.  Anon. 

2.  But  by  8  Gi9.  a.  16.  S.  14.  No  aSiiotr^  futt^  $r  infar^ 
mation  Jhall  bt  brought  9t  iithihited^  [upon  this  or  the  ftatute  of 
Winton,  or  the  27  Elliz«]  but  within  6  months  afttr  tht  matter  or 
thing  done* 

(R)     Proceedings. 

.1.  A  ^  a£lion  upon  the  ftatute  of  hue  and  cr^  againd  the  inha* 
.  XjL  bitants  of  any  hundred  wiU  never  lie  by  billy  but  muft  be  fued 
by  writ ;  becaufe  it  is  brought  againft  inhabitants,  which  are  a  mul- 
titucTe,  who  cannot  be  in  cuftodia  marefcalli,  as  a  private  perfofi 
may.  This  was  faid  by  Fell,  an  attorney  of  B.  R.  to  have  been  fo 
adjudged  in  that  Court.  Goldlb.  I48.  pL  69.  Hill.  43  £liz. 
Anon. 
[  262  ]  2-  The  plaintiff*  had  not  a  writ,  or  a  true  copy  of  it,  to  fiew 
when  the  aStion  was  commenced^  which  was  neceflary,  fo  that  it  may 
appear  if  the  examination  before  the  juftice  of  peace  was  taken  in 
due  time,  as  the  ftatute  appoints ;  and  it  was  not  admitted  to  be 
proved  by  oath,  becaufe  thefe  are  matters  of  record :  and  fo  the 
adion  was  ftayed.  Clayt.  122.  pL  216.  Lent  Affifes,  1647.  be- 
fore Germin  J. 

3.  Upon  a  trial  in  this  cafe  the  party  mufi  file  his  original^  and 
be  fure  to  have  a  true  copy  thereof^  and  witn^es  to  prove  ity  whereby 
it  may  appear  to  the  Court  to  be  according  as  the  ftatute  directs. 
He  mufi  alfo  have  the  affidavit^  and  a  witmfs  to  prove  the  taking 
of  it,     2  i.  P.  R«  Tit.  Hue  and  Cry. 

4.  By  8  Geo.  2.  cap.  ib*fe£l,  4.  No procefs  for  appearance  fl)all 
beferved  on  any  inhabitant^  fave  only  upon  the  high  confiable  of  the 
hundred^  who  is  required  to  caufe  publick  notice  to  be  given  in  one 
of  the  principal  market  •towns  on  the  next  mar  kit -day  ;  or  if  there 
be  no  market-town^  then  in  fome  parifl)' church  immediately  after 
divine  fervice  on  the  Sunday  next  after  his  being  fef  ved  with  procefs^ 
and  be  is  to  inter  an  appearance  in  the  aSIion^  and  defend  the  fame 
as  he  fl)all  be  advifed  \  and  in  cafe  the  plaintiff  recovers^  no  prscefs 
cf  execution  fl>all  beferved  on  any  particular  inhabitant^  but  thefl}ertff 
fl)ally  upon  receipt  of  any  execution^  caufe  the  fame  to  be  fi>ewn  to 
%juftices  of  peace  {one  of  the  quorum)  refiding  within  the  hundred^ 
§r  near  the  fame^  who  ft)all  caufe  fuch  affefjinent  to  be  made  and 
levied^  as  by  the  Jlatute  27  Elix*  cap.  13.  in  which  affeffment  there 
fiiaU  be  included^  over  and  above  the  cojis  and  damages  recovered  by 
the  plaintiffs  allneceffary  expences  which  any  high  confiable  has  been 
at  in  having  defended  fuch  alfion^  claim  being  made  thereto  by  fuch 
high  confiable  before  the  jufiiceSy  upon  notice  given  him  by  tha 
jufiices  5  and  the  money  fo  levied  fiall  be  paid  over  (by  fuch  officers 
as  by  the  ftatute  27  Eli%.  are  to  levy  the  fame ^  within  10  days  ifk 
the  fiteriff  of  the  teunty^  to  the  ufe  of  the  plaintiff  for  fo  much  as  the 

'tefk 


tufit  and  Jamagu  By  him  rec$vered  Jhall  aiMunt  U^  ani  to  the  up 
tf  thi  high  con/fabli  forfo  much  as  his  ixpenas  Jbati  amount  to^  of 
which  tht  high  tonjiahle  Jball  give  in  an  account^  aftd  make  proof 
upon  oath  to  the  fatisfa^ion  of  the  juftices  before  any  taxation  Jhall 
he-made  for  rehnlurfintr  fuch  high  conftable^  and  Jhall  have  no  further 
allowance  towards  paying  an  attorney  than  what  fmch  attorneys  bill 
Jhall  be  taxed  at. 

Se^.  5.  The  money  J  which  JhaU  be  paid  over  to  the  Jberijff^^  Jhall 
(upon  requeji)  be  by  him  paid  over  to  the  parties  intitled  without 
deduction. 

Si^.  6.  No  Jhe^'ijf  Jhall  be  called  upon  to  return  fuch  writ  of 
execution  until  60  days  after  the  writ  Jhall  be  delivered  to  the 
Jheriff^  who  is  to  endorfe  the  day  on  which  he  received  the  fame* 


{S)    Declaration,  Pleadings^  and  Verdi^ 

1. 1 N  adion  againft  the  hundred  of  W«  the  defendants  pleaded^  Thehwn.  ^ 
1  that  tbeypurjued  the  felons  through  3  towns  in  that  hundred,  fl^f^'lff^ 
to  the  town  ofC»  which  is  ia  the  hundred  next  adjoining^  judgment  Jl  tulvn^t'l^ 
aSio^  Scc»  The  opinion  of  the  Court  without  argument  wa$|  Mp^rtbtud  , 
that  this  is  no  excufe  within  the  intent  of  the  ilatute  of  Wintoa,  /J'^Jf  SJ^g;* 
without  apprehending  the  criminals,  or  the  defendants  defcribing  'ci^nt  lofx*^ 
their  names,  fo  that  they  may  be  indicted  and  outlawed.  Dyer,  ^«/<^  them  .. 
370.  a,  pi.  59.    Pafch.  22  Eiiz.    Winterftoke  Hundred's  cafe.       ^^""^^^ 

fa^bioa  to  the  party  rubbed.     4  Lc.  18.  pi.  63.     Mich.  32  Eliz,  C.B.     Shrewfbury  v.  lahibK 
cao(j  of  Alhton. ->a  Le.  174.  pi.  aia.     P^Cch,  29  £h£.  S.  C.  accoidingly. 

•  ■    > 

2.  The  plaintiff  declared  that  the  robbery  was  done  in  the  pariih  [  263  1 
i>f  D.  in  the  hundred  of  A.    The  jury  found,  that  the  place  where  a  fce.  174/ 
the  robbery  was  dom^  was  a  lane  within  the  faid  hundred^  and  that  E*vV*' 
the  one  fide  of  the  faid  lane  was  within  the  pariJbofS.  and  the  other  £*z.  'c\^ 
itde  within  the fatd  parijh  of  D.  and  that  the  robbery  was  done  on  s.C. accord- 
the  fide  of  the  uid  lane,  which  was  in  the  part(h  of  S.    And  prayed  ^°*^y*  — 
the  opinion  of  the  Court  upon  the  matter:  and  the  whole  Court  the  jury  ia 
was  clear  of  opinion,  that  notwithftanding  the  exception,  the  fachacafe 
plaintiff  ftould  have  judgment;  for  here  is  the  right  hundred  [°^"^^»^j^*^* 
which  ought  to  be  charged,  and  the  miftaking  of  the  parifli  was  wL^'obbed 
not  to  the  purpofe.    4  Le«  19.  pi.  63.     Shrewfbury  and  the  In*  the  day  and 

'habitants  of  Afliton's  cafe.  U-^\ 

d^Iaracion,  but  dot  in  the  place  or  parilb  therein  alleged,  bot  that  both  the  pariikea  were  in  thia, 
lanie  bundrad.  It  was  held  clearly,  that  tbc  plaintiff  (hall  have  judgment;  for  it  is  not  material' 
itk  what  parilh  he  waa  robbed.  To  it  wm  in  the  fame  hundred.  Goldfb.  58*  pl>  16.  Tnn.  19  ECs. 
karoell'a  cafe.  Ow«  7.  S.  C.  by  the  name  of  Bucknell'i  cafe  accordingly. 

3.  The  zBAon  was  upon  the  ftatute  of  Winchefter,  for  a  rob- 
4>ery  againft  the  inhabitants  of  the  hundred  of  Staincrols  and 
Ewclif,  which  is  a  double  hundred  there,  as  Agbrig  and  Mbrley, 
SniSbrd  and  Tickle  are ;  and  becaufe  fome  doiat  was,  if  the  bun^ 
dredin  fuefiion  was  one  or  two  hundreds,  *  but  commonly  it  it  «Theworii 

t*cA  6ut  9ne  ia  ay  aiTdOpfntSi  &c,  apd  if  oro^  it  would  liter  the  "^^^ 

cafe  •**"""^ 


cafe  Biudi;  for  dien  %  more  diftind  place  for  the  robbery  mitft 
be,  &c.  to  difcem  in  which  of  the  hundreds  this  robbery  was  cooi- 
mitted,  &c»  a  juror  was  withdrawn  iy  confent*  Clayt.  117. 
pi.  105.  Alhton's  cafe. 
Koy.  sa5.  4,  In  a£lion  upon  the  ftatute  of  Wintoo,  13  Ed.  i.  the  plaintiff 
fei^thtt  ''^^^^  ^®  ^^  performed  every  thing  required  by  die  ftatute 
tkc  contra  ^J  ^li^*  ^^  concluded  contra  formam  ftatuti  pradM;  after  a 
fermatniu-  verdid  foT  the  plaintifit  it  was  moved  in  arreft  of  judg;ment,  that 
fcr\oiq E^  the  declaration  was  not  good,  becaufe  having  declared  on  two 
t.  aod'^at'  ftautes,  he  ought  to  have  concluded  contra  formam  ftatutorum  : 
•7  EUs.  U  (ed  non  allecatur  \  for  per  tot.  Cur.  in  this  cafe  the  a^ion  is 
Sl^a^fn^  P^w^^l^  ^"ly  ®^  *«  ftatute  of  Winton,  and  the  ftatute  27  Eliz. 
the  better  is  rather  an  obftrut^ion  to  the  a£tion  than  otherwife,  becaufe  where 
^reaion  the  plaintiff  might  have  brought  an  a&ion  genexally  againft  the 
^|fr^^  hundred  before  27  Eliz.  now  certain  circumftances  are  to"*  be  per- 
Cro.j.187.  formed' by  him,  before  he  can  charge  the  hundred^  viz.  he  muft 
•U  9.  s.  c.  fwear  the  robbery,  and  that  he  knows  none  of  the  felons,  &c.  and 
CoQit^at  ^^  ^^  ftatute  wasf  made  in  eafe  of  the  hundred,  and  therefore 
irff  doubt-  contra  formam  ftatuti  muft  neceffiirily  refer  to  the  fhitute  of 
«d,  and  after  Winton,  which  gave  the  fuit.  And  per  Cur.  if  he  had  con- 
M»u^'^  eluded  contra  formam  ftatutorum,  it  had  been  Ui,  becaufe  the  27 
ftewnto  Eliz*  enables  not  the  party  to  fue.  Yelv.  116.  Mich.  5  Jac. 
them,  ibme  B.  R.    Andrews  v.  Lewkenor  Hundred. 

where  of  t  • 

were  contra  formam  ftatutorum  prxdidorum,  they  held  the  beft  form  to  be  ftatuti  praedifti.  [And 
that  For  the  rcafooa  mentioned  in  Yelvenos]  — — >S.  P.  For  the  adion  is  grounded  folety  upon  tht 
filtute  of  Winton,  and  that  of  Eliz.  is  but  direfiory.  Comb.  160. 161.  Mi^h.  1  W.  dc  M.  ii^ 
A.  R.  Anon.— S.  P..   Hill,  n  Geo.  2.  B.  R.    Merrick  v.  the  Hundred  of  0(r«lllon. 

•  Buta.t55.  J.  The  plaintifF  dcclandj  that  be  was  robbed  cf  Sol.  in  monejy 
Jame  of '^^  i/«/  a  cloak^  is^c.  Upon  not  suilty  pleaded,  the  jury  found  quod 
Witberlcy  fuoad  captionenty  ajportationem  ^  fpolationem  of  the  80/.  that  the  der 
*!S?^2**'*  /^»i?»/f  were  guiityj  and  aflefled  damages  to  90I.  and  as  to  the  rejl^ 
Siu'tW**  ^^g^^^^^  upon  a  writ  of  error  brought,  the  error  affigned  was, 
^uoad  cap.  that  the  hundred  could  not  be  guilty  de  captione,  &c.  for  they  can 
^em  &  be  only  guilty  for  not  taking  of  the  robbers,  or  not  anfwering  th9 
MMnTlbail  ^'^  money :  fed  non  allocatur  j  for  they  may  be  found  guilty,  ac* 
be  intended  cording  to  the  declaration,  for  fo  much  as  was  proved  hereof  tbp 
^^^  plaintitr  was  robbed  i  and  though  he  *  declared  of  diverfe  things 
«rw  guilty  ^hich  perhaps  he  could  not  prove  he  was  robbed  of,  yet  for  ib 
mt  to  the  much  as  he  proved,  it  is  well  enough.  And  ^e  finding  they  %  weti 
eUrge^  and  guilty  of  the  caption^  &c.  means  only  that  the  pUuntiffwas  rpUed  of 
MiimJ^  fi  ^nxfrir,  and  that  defendants  had  nst  made  him  amends.  And  judg** 
nnd  th^  ment  was  affirmed.  Cro.  J.  348.  Trin.  12  Jac.  B.  R.  Old*- 
jadgment     field  v.  Witherbv  Hundred  in  Kent. 

was  at-  * 

firmed.    ■*— *  See  pi.  10.  infra,    t'inkney  v.  Eaft  Huodrcdi  5.  P.  adjudged. 

:c  ^64] 

^^^  *|^A  *'  An  aflt^n  was  brought  againft  the  half^bundred  rf  IFaltbasti^ 
\y&^nm^t  ^^  verdid  for  the  plaintiff.  It  was  moved  in  arreft  of  judgment, 
orcoo-  that  the  adioq  would  not  lie>  becaufe  not  brought  againft  the  whote 
^bie^  c^fr  buiidred  j^  but  it  W9S  anfweredy  that  the  half^hundred  is  a  hundred 

fogi^y  :'and  ^1  ^^^9  T^  ^9itft  I^Ms  that  It  9^%  (9  fajivc  bccn  broujsht 
liifi  thai  it  agamft 


igainft  them  diut,  (viz.)  inhaUfants  in  buniraU  Je  Wakbrntj  ^^  ^n^^t^ 
talUd  the  balf^hundnd  of  fTaltham :  but  the  writ  was  held  good  j  ^^^"b^ 
for  it  ihall  be  fo  intended  to  be  brought  againft  the  pcrfons  in*  ic&if ;  uA 
habitine  in  the  half-hundred  of  W,     And  judgment  for  the  ^^^J^'f' 
plaintiff.     Brownl.  156.    Trin,  15  Jac.     Confta&e  v.  Hundred  ^jvlTbl*!! 
of  Waltham.  fo  pleaded 

or  gtveq  io  evidence. 

7.  The  plaintiff  in  his  declaration  had  nuftaien  to  alled^e  th^ 
very  day  of  the  robbery  \  for  he  (hewed  the  robbery  to  be  com« 
mitted  in  Ofiober,  when  in  truth  it  was  committed  in  Sq>tembar^ 
and  the  Court  was  moved,  that  the  record  which  was  taken  out  for 
trisd,  but  never  put  in,  might  be  apfinded'y  for  the  notice  given  to 
the  hundred,  as  the  record  is,  would  appear  to  be  before  the  rob- 
bery I  and  they  granted  ^at  it  (hould  be  amended.  Brownl.  156. 
Trin.  15  Jac     Camblyn  v.  Tendring  Hundred. 

8.  Trefpeifs  upm  tbe  cafe  was  brought  againft  the  hundred  of 
Crondon  in  Hampfhire,  upon  the  ftatute  of  Winchefter,  by  one 
that  was  robbed  within  the  hundred ;  and  upon  the  trial  a  verdift 
paifed  for  the  plaintiff.  //  was  moved  on  the  behalf  of  tbe  hundred, 
in  arreft  <rf' judgment,  ift.  That  the plaintiff'badtniflaken  bis  a&ioni 
for  whereas  he  has  brought  a  general  aoion  of  trefpafs  upon  the 
Oife,  he  ought  to  have  brought  an  a&ion  upon  the.  ftatute. 
adly.  He  dtaares  that  be  took  bis  oath  before  J,  £•  ajufttce  of  peaca 
in  the  county^  whereas  it  fliould  be  for  the  county.  3dly,  He  has 
not  exprejfed  that  be  took  his  oath  before  a  juftice  ajjigned  to  keep  tbe 
peace.  4thly,  There  is  no  ijjfue  joined.  5thly,  He  fays  that  be  took 
bis  oatb  20  days^  but  does  not  fay  next  before^  as  tbe  ftatute  dire^. 
Windham  on  the  other  fide  anfwered  to  the  ift  exception,  that  it 
is  ufual  of  latter  times  to  declare  in  an  aSion  upon  the  cafe  gene«» 
rally.  To  the  ad  he  (aid  it  is  no  exception ;  for  a  juftice  of  peace 
is  not  an  ojficer  affixed  to  a  place.  Twifden  anfwered,  that  it  does 
not  appear  that  you  took  your  oath  20  days  before  your  original 

fued  out.    Glyn  Ch.  J.  faid,  that  appears  well  enough  upon  the  * 

itcord ;  but  the  writ  here  is  an  adion  upon  the  cafe  generally, 
and  yet  be  declares  in  an  adion  upon  the  cafe  upon  the  ftatute, 
which  is  not  all  one,  and  fo  the  declaration  varies  from  the  writ}  * 

for  an  adion  upon  the  cafe  upon  the  flatute,  is  an  extraordinary  ac- 
tion upon  the  cafe ;  but  he  believed  it  was  well  enough  notwith*. 
landing,  it  being  after  a  verdict,  and  not  being  a  material  variance, 
but  a  We  recital ;  therefore  let  the  plaintiff  take  his  judgment*. 
Styl.  472*    Mich.  1655 V.  Crondon  Hundred.  , 

9.  It  was  iaid  by  Wild  J.  Freem.  Rep.  19.  pL  20.    Mich.^ 
l67x»  in  C«  p.  in  cafe  of  Browning  v.  Halford,  that  he  knew  a* 

Ereat  caufe  mifcarrv  in  6.  R.  upon  me  ftatute  of  hue  and  cry,  for 
^ying  tent,  ap^d  frejtmn/fer  inftead  of  fFincheflet. 

10.  In  an  ai^ion  hy  a  common  carrier,  be  dedared  that  certain  * 
qialefaflors,  (viz-)  3  men  (o  him  unknown^  IQ  0&.  22  Car.  ia 
the  highway,  within  the  hundred  of  £•  in  the  pariib  of  T.  in  die 
couitty  of  BU  with  fiMce  and  iirms  aJf$uU$d  btm^  ^c  ^.  los.  in 

peeuMiis 


•         •  • 

pecunils  numrdtis  di  denariis  ipftus  [tht  plaintijf)  prdpHh  then  atid 
there  found,  felonioujly  did  take  from  bim^  ac  diverfa  bona  cd"  caialla 
in  cuftodiafua  exijlen'  advaUnaam7()L,&cc.  adtunc  &  ibidem  fimi- 
liter  invent,  de  eodem,  the  plaintifl^  did  take  and  carry  away,  but 
did  notjhevj  tbi  particulars  of  the  goods ^  nor  tbat  they  were  hts  own 
goods.  Upon  a  demurrer,  Saunders  (the  plaintiiPs  counfel)  ad- 
mitted the  declaration  ill,  for  not  laying  the  goods  to  be  the 
plaintifPs,  yet  he  infifted  it  was  good  and  fufiicient  for  the  money, 
and  fo  he  ought  to  have  judgment  for  what  is  good ;  for  tbis  ac" 
tim  is  in  nature  of  trefpafs  wherein  damages  are  recoverable^  and 
thirefore  dividaile^  ana  fo  ought  to  have  judgment  for  what  is 
well  laid,  and  be  barred  for  the  refidue.  And  the  whole  Court 
were  clear  of«  that  opinion,  and  gave  judgment  for  the  platntiflT, 
and  he  entered  a  remittit  damnafor  the  goods.  2  Saund.  374.  379. 
Trin.  23  Car.  2.  Pinkney  v.  £aft  Hundred  in  Rutlandlhire. 
€omb.i5o.       II.  In  an  adion  againft  the  hundred  for  a  robbery  at  a  certain 

fh»?tiK^  ft  P'*^  ^^^  ^^^^  ^^^  ^*^^  ^"  ^^  parifli  of  C.  after  a  verdid  for 
exception  the  plaintifF,  it  was  moved  in  arreft  of  judgment,  that  it  did  mot 
was,  that  appear j  1/?,  Tbat  the  parijh  mentioned  in  the  declaration  was  within 
wtiorwM  '^^  hundred,  ^dly^  Nor  tbat  the  robbery  was  *  committed  in  thi 
of  a  robbery  highway  y  nor  that  it  was  done  in  the  day-time.  But  the  except 
near  the  tions  Were  diiallowed ;  for  being  after  a  verdi^  the  Court  will 
aSy^^at  ^^W^'^  ^^  evidence  was  given  of  thcfe  matters  at  the  trials- 
It  itVaid  3  Mod.  258.  Mich.  X  W.  &  M.  in  B.  R<  Young  v«  Totnam 
•pudquen-  Inhabitants* 

dam  locum 

Srope  Fair  Mile  Gate  infra  hundredum  prcdi^lum,  and  that  hundrcdum  pracdi&um  refers  (o  Fair 
file  Gate,  and  not  the  quenduxn  locum  :  and  fo  it  appears  not  that  the  robbery  was  withiA  the 
hmidred ;  but  as  to  this,  the  Court  held  it  (hould  refer  to  botK;  and  at  to  the  firfi,  that  it  was 
matter  of  evidence,  and  judgment  for  the  platntiif. — ' — Show.  60.  S.  C.  by  the  name  of  Youa|( 

V.  Tedcombe  Hundred,  adjudged  accordingly. — Carth.  71.  S.  C.  by  the  name  of  Young  v. 

Tolfcomb  and  Mudbury  Hundred  in  Dorfetfhire,  adjudged  accordingly.—-— —*And  as  to  tlie  not 
mentioning  the  robbery  to  be  done  in  the  highway.  Comb.  Show,  and  Garth,  report  it  faid  per 
Cur.  That  all  the  later  preeedents  in  Raftal,  and  the  two  fird  fay,  that  Cuke's  Entries  cop  mention 
nothing  of  being  in  the  highway,  but  Carth.  fays,  it  is  true  in  the  new  precedents  it  ia  mentioned,* 
and  dtes  in  the  margio  %  Stund.  374.  [which  is  Trin.  23  Car.  2*  Fiakney  v.  £aft  Hundred  ia 
HutlandOiire.} 

*  In  an  a£^ion  upon  the  flatute  of  Winton,  the  plaintiff  had  a  verdi£^.    It  was  moved  in  arreft 
of  judgment,  that  tne  felonious  taking  %uat  not  laid  to  ke  in  th  highway.     But  the  Court  asreed 
that  the  aflion  lietf  though  the  lobbcry  was  not  in  the  highway.    14oa.  22 1.  pU  to.    Mich.  aS^ 
€«r.  s.  in  C.  B.    SaviU'a  cafe. 

12.  A£tion  upon  the  ftatute  of  hue  and  cry;  after  verdid  it 
was  moved  in  arrcft  of  judgment,  that  in  the  recital  of  thejtatuto 
there  were  variances  from  thejlatutesy  and  omijjions.  ifl*,  There 
was  no  mention  of  burning  ofhoufes  in  the  recital,  but  that  it  is  in  the 
fbtute :  non  allocatur  \  for  it  is  not  neceflary  to  fet  forth  more  in' 
the  declaration  than  is  pertinent  to  the  a<^ion«  2dly,  The  0atute 
is,  that  the  country  Jhould  anfwer  for  the  bodies  of  the  ilialefkAors, 
and  the  recital  is  quod  patria  xefpondeat  pro  male&^loribus,  the 
Ibufe  of  which  is,  that  the  country  ihould  ftand  in  their  ftead ; ' 
whereas  the  meaning  of  the  ftatute  is,  that  they  (hould  produce^ 
their perfons :  fed  non  allocatur;  for  it  is  in  the  recital  of  the 
ifeclaration,  it  well  anfwers  the  fenfe  of  thg  ftatute.     2  Vent.  215/ 

lilich.  2  W,  &  M,  in  €•  B.  Anon, 

15.  B. 


13.  B.  fim  4000/*  fy  the  Worcefter  cmritr  towards  Loii(jott» 
€nd  diverfi  fervants  to  guard  tht  waggprij  which  was  afterwards 
robbed  in  diverfis  bandredis  of  Bumham  and  Stone :  B.  and  alfo 
his  fecvants  made  oath  of  the  robbery,  &c.  but  he  declared  againft 
the  hundreds  of  an  ajfault  and  robbery  done  to  bimfelf^  viben  be  was 
at  Worcejier  above  50  miles  from  the  place  wbere  the  robbery  was 
committed^  and  declared  that  he  made  oath  that  he  did  not  know  the 
robbers,  or  any  of  them,  but /aid  nothing  of  the  robbery  ofhisfer^ 
vantSy  or  of  any  oath  by  them*  The  jury  being  ready  at  the  bar 
to  try  the  caufe,  the  trial,  on  account  of  other  bufincfs,  was  put  off 
to  another  day,  before  which  day  the  miftake  was  found  in  the 
declaration ;  for  that  he  ought  to  have  declared  of  a  robbery  on  his  |[  266  J 
fervants,  and  of  the  oath  made  by  them ;  and  upon  a  motion  to 

amend  the  declaration  (for  the  time  being  lapfed  for  bringing  the 
allien,  and  confequently  the  aAion  loft  unlefs  it  were  amended) 
the  Court,  upon  great  aeliberation,  and  producing  of  precedents^ 
ordered  it  to  be  amended,  though  this  made  great  rafures  and  ob- 
literations in  the  record.  3  Lev.  347,  348.  Hill.  S  W.  &  M. 
in  Scacc.     Bearcroft  v.  Hundred  of  Burnham  and  Stone. 

14.  Adion  upon  the  ftacute  of  hue  and  crvj  non  culp.  pleaded^ 
and  vcrdi<£l  pro  quer.  It  was  moved  in  arreu  of  judgment,  that  »# 
venue  was  laid  where  the  examination  before  the  juftiees  of  peac4 
was  within  20  days^  which  was  traverlable,  and  not  aided  by 
verdi£l,  it  being  penal  law.     But  per  Cur.  this  is  a  remedial,  and 

not  a  *  penal  law  \  and  if  penal,  yet  well  enough,  becaufe  it  is  not  *  •<•  (U) 
that  which  intitles  the  party  to  the  adion,  but  only  caufa  fine  qua  P'*  '* 
non ;  but  perhaps  it  might  be  fatal  oi\  a  demurrer.     12  Mod.  242* 
Mich.  10  VV.  3.    Gilbert  v.  Inhabitants  of  Puddlefgate. 

I5»  In  a£lion  by  A.  the  mafter^  he  declared  that  certain  male* 
factors  ajfaulted  /.  and  R.  hts  fervants^  and  that  67/.  the  proper 
monies  of  the  faid  A.  in  the  cujlody  of  y.  and  20  guineas  in^  the 
cujlody  of  R.  they  felonioujly  took  and  carried  away^  &c.  and  had  a 
verdicfy  and  80/.  damages.  It  was  moved  in  arreft  of  judgment^ 
that  the  count  was  only  of  67I.  as  the  proper  money  of  A.  but  as 
to  the  20  guinea Sy  they  were  not  faid  to  be  the  proper  monies  of  A. 
For  though  they  were  in  R*s  pofleifion,  yet  A.  not  being  prefent, 
it  is  not  of  confequence  that  they  are  the  monies  of  A.  as  it  might 
have  been  had  A.  been  prefent;  and  therefore  intire  damages 
being  given,  it  will  be  b^  in  toto.  Afterwards  the  Ch.  Juftice 
iaid,  that  all  the  juftices  w^e  agreed,  that  the  plaintiff  mui(  have 
the  property  in  mt  money  of  which  the  robbery  was  committed  % 
and  he  ana  Tracy  thought,  that  it  did  not  appear  here  diat  A*, 
bad  the  property  of  the  20  guineas ;  but  Blencbe  and  Dormer 
being  of  thp  contrary  opinion,  the  judgment  was  not  arretted; 
Cotfnvns*s  Reports^  327.  pi,  166.  Mich.  6  Geo*  t.  Vaifey  ▼« 
Wnioon  HufKiried  in  Gloucefteribiretf 

16.  Perfons  on  the  road  sailed  to  one  Cox  to  shemge  half  a  €romm% 
dUtf  they  might  give  fomething  to  a  poor  nun  then  lying  on  the 
ground,  aikt  Cof  pulling  out  Ins  money j  among  which  were  feveral 
pieces  of  gold,  one  of  Ibem  gsnsly  jhruck  his  band^  whereby  tha 
t^^us^fellau ibs gmt^*    Qw H^  ^ff/rm  bi^  horfs^  mid 0jfirmi 


iff  ftrif  ic^  theimtiif^  thi  prifiner^s  fw9ri  ditC  if  he  tbuched  it,  ibe$ 
*V)9nld  btat  bis  brdins  n§i^  by  whtCn  Cox  was  put  in  fear  of  his  life| 
and  dcfifted.  Upon  all  ifKn<9ment,  the  vdryfrnnd  that  tie  pri^ 
J^nerttbtn  and  thin  intimiiaiely  tOQk  up  the  Jaid  pieces  rfgold^  and 
made  off  with  them^  and  that  Cox  immediately  purfued  them  about 
baff  a  mile,  and  then  the  prlfoners  ftruck  him  and  his  horfe,  and 
fwore,  if  he  purfued  them  an^  £irther,  they  would  kilt  him; 
whereupon  Cox  ceafed  his  purfuiC,  et  fi  fuper  totam  materiam,  &c« 
The  Court  of  B.  R.  doubted,  if  this  finding  was  fo  certain  that 
they  could  determine  it  to  be  a  robbery,  ana  dedred  the  opinion 

-  df  the  other  judges,  who  met  at  Serjeant's  Inn,  who  ieemed  una- 
nimoufiy  to  agree,  that  the  cafe  was  to  be  considered  upon  the 
feecial  verdtft,  and  not  to  be  made  good  by  intendment  or  con« 
llnidion,  and  that  here  poffiblv  it  might  have  been  well,  if  they 
bad  found  that  when  Cox  defined,  the  prifoners  at  die  (ame  time^ 
'or  without  any  intermediate  fpace  of  time,  or  inftantly,  took  it 
lip;  but  the  word  (immediately)  has  great  latitude,  and  is  not 
tof  any  determinate  ligmficacton :  and  that  (then  and  there  imme- 

^  diately)  in  this  cafe,  does  not  neceflarily  afcertain  the  time,  but 
leaves  it  doubtful  i  befides,  it  is  proper  to  take  notice,  that  here 
thofe  words  are  not  coupled  in  the  fame  claufe  or  fentence  with 
the  words  preceding,  but  is  a  diftind  claufe  and  a  feparate  find- 
ing. 7*hereupon  the  Court  of  B.  R.  purfuant  to  this  opinion  of 
the  majority  of  the  judges,  held,  that  the  defendants  ought  to  be 
discharged  of  this  in<fi£tment,  though  not  out  of  cuftody ;  for  though 
[  26^  J  the  verdidt  found  no  robbery,  yet  it  appears,  that  they  are  guilty 
of  grand  larceny;  for  which  no  judgment  can  be  upon  this  indid- 
ment,  the  offence  being  laid  to  be  a  robbery,  in  taking  a  perfona ; 
and  that  being  the  only  doubt  of  the  jury,  the  Court  cannot  give 
judgment  againft  them  upon  this  hididment,  but  muft  diicharge 
them  as  to  that,  and  remand  them  in  order  to  be  tried  upen  a  new 
indt&ment  fer  the  grand  larceny.  Comyns's  Rep.  478.  pi*  2 ID* 
Pafch.  8  Geo.  2.    The  King  v.  Francis  &  al. 

17.  8  Gea.  2.  cap.  j6.  S.  13.  If  any  allien  fi>all  be  cemmenced 
fir  any  thing  dene  in  purfuance  efthis  er  13  £.  1.7?.  2*  er  a  EliZm 
€ap.  13.  the  defendant  tnay  plead  the  general  iffue. 

» 

^:^io  (T)    /SPZfaryJ.    Who.   And  Prorf  how. 

4Le.51.pi.  i.T^  an  adion  upon  the  ftatute  Ae  defendants  pleaded  not 
*2?i'd^''^  P*ilty.     The  plaintiffs  to  prove  that  he  was  robbed,  as  he 

thd'LmT  )^^^  declared,  offered  t$  the  jury  bi$  eatbj  iifr  making  good  hi$  dc» 
v.>ids  by  eTanattofT,  which  Amferfefl  atid  Periam  J^  utterly  refiifed ;  but 
xl^mad  ''^'"^^*"*  affirmed,  dat  fcch  an  nalb  had  been  accept  ift 
the  Hm'**  ^^^  Haiiri?i6tonS  CASK,  wherT  fknc  olaintiflr codd  Dot  have 
dicdgf»&c  Other  evidence  to  pmve  fats  caufis,  in  reAeff  $f /erreey  i  ibrt6ofe 
^^  whoftB ve  occafion- to  travel  about  their  Mineft,  WfH  nor acquainl 

Others  what  money,  &c;  rfjey  have  with  thcttr  inf  their  joumien^ 
»i 'm.ha^ e9&h  tbi  hweubninthr mh  if  ^ 


ianfi ;  as  in  debt,  the  deFendant  (hall  wage  his  law :  Periam  laid, 
that  is  an  ancient  law^  but  we  will  not  maite  new  precedents^  for 
if  Aich  oath  be  accepted  in  this  cafe,  by  the  fame  reaibn  in  all  cafes 
where  there  is  fecrecy*  and  no  external  proo^  whence  would 
follow  great  inconveniencies ;  and  though  fiich  an  oath  has  been 
before  accepted  of  and  allowed  here,  yet  tile  fiurne  does  not  move 
us ;  and  we  fee  no  reafon  to  multiply  fuch  precedents,  a  Le.  Sa. 
pK  J09.  Trin.  28  Eliz.  in  C.  B.  Firrell  and  the  Hundred  of 
B*s  cafe* 

2.  Nfafter  may  have  the  adion  where  the  lervant  was  robbed :  /««'/«« 
now  to  prove  what  money  the  fervant  had,  he  was  made  ^evi  he  ||SI5«1  h 
bad  fa  fimth  wmuf  delivered  to  bifft^  and  that  he  had  hetn/brmerfy  the  wmjUr^ 
trujitd  by  his  mafter,  and  had  well  difcharged  that  truft,  then  he  ^H,  '  '"''* 
proved  the  robbery  by  his  outcries,  and  that  he  was 'wounded  in  ^^l^^^ 
the  aflault,  and  it  was  held,  that  bis  own  oath  before  a  juftlce  of  commiitea 
peace  is  fufficient  within  27  Elis.  and  no  contradidory  proof  (hall  ^ipvmbuftr^ 
be  received  with  fagainftj  that  oath,  that  he  kttew  any  of  the  ^ci^^ 
robbers  1  for  once  denyir^  it  on  oath,  is  all  that  is  required  to  in-  ihe  natter, 
tide  him  to  his  adion.     Clayt.  35.     Wincopc's  cafe.  '^  "j/fcr 

miUed  «  wttneft,  to  trwve  that  he  delh/erei  the  money  of  v/bicb  bUft*vant  wat  rMed,  before  bit 
liervant  went  on  his  journey  in  which  he  was  robbed.  Per  Cur.  againft  the  opinion  oF  Roll. 
See  Trial,  pi.  7.  cites  Mich.  1650.  fieottcc  v.  the  Unndred  of  Hertford  ia  the  county  ol  Uert* 
foid. Sty.  233.  S.  C.  but  not  S,  P. 

3*  If  a  man  has  land  within  the  hundred,  but  is  not  any  inha*  Sty.  233. 
bitant  there,  but  before  the  a£lion  brought  has  demifad  it,  for  ^t^s^*p' 
divers  years  yet  to  come,  to  J.  S.  who  inhabits  upon  it,  the  leflbr 
may  be  a  witnefs  in  this  cafe  to  prove  any  thing  for  thg  dif charge  of  . 
the  hundred \  per  Cur.  ruled  upon  evidence  at  bar.     See  Trial 
(G*  f )  pi.  6.  cites  Mich.  1650.    Bennet  v.  the  Hundred  of 
Hertford. 

4.  In  an  adion  againft  the  hundred,  &c.  at  the  trial  fome  poenr  >  Keb  713. 
houfekteperSywhoViMt^  in  the  hundred,  were  produced  as  witneffes,  fyt^cn**,'^ 
who  being  examined,  faid,  they  were  poor,  and  paid  no  taxes  or  of  BAaa&r 
farijb  duties^  and  the  queftion  was,  whether  they  {hould  be  ad-  v.  Stoki 
mitted  as  evidence ;  Twifden  faid,  that  alms-people  andjervanti  JiJt^xcciw 
are  good  witnefles ;  *  but  thefe  were  neither.     And  wyld  and  lion 


was 


l*irrell  J.  held,  they  ought  not  to  be  fworn,  bccaufe  though  they  ^*^?" 
are  poor  now,  yet  before  the  money  recovered  may  be  levied,  they  tJuncffJ., 
may  be  worth  fomething.  Mod.  73.  pi.  30,  Mich.  22  Car.  2.  that  they 
The  Hundred  of  Stoak's  cafe.  y*^*  '*^*- 

otUiUi  in 
the  hundred,  ^ifbo  mam  be  iakem  in  execuden  albeit  tb^  pay  n9  fcot  and  Ut,  and  they  are  ebargeabU^ 
h  mtattb  iutd'^vmrdt  to  the  robbery  it  in  their  default ;  and  Twifden  conceived  ihey  ought  not  to  bo 
fwora,  but  Kayntford  and  More^aii  contra;  whereupon  Twifden  weot  into  C.  0.  to  knew  ihcir 
opinion,  and  per  Wild  and  Tyrrell,  ihey  ought  not  to  be  fworn,  bekig  able  of  body,  tnd  jw  aJau* 
fiofie  er/ervoMit,  ht  tbcy  may  be  cmUribtaary  afier^  and  they  were  Ca  alkk. 


5.  But  8  Ge9.  2.  cap.  16.  S.  15.  Enables  inhabitants  to  hi  wit-' 
mtffes  for  tbs  hundred^  in  the  fame  manner  0s  if  he^  Jbi  or  they 
were  mt  an  inhabitant  thifipf^  but  rejided  in  any  0tbir  bundrad 
Mgffievgr^ 

Xa  (OJ  Tried 


[268] 


>6$  Boi)&etK 

% 

(U)     trial.  Venue.  ^ 

I*  T  N  an  TBXon  on  the  ftatute  of  hue  and  cry,  the  vemre  faaas 
J-    muft  be  deprox*  btmJreJo ;  and  if  the  action  be  laid  in  am- 
vill^  it  may  h^  proved  within  arty  ether  vill  ofthefamf  hundreds  Comb*. 
332.  Trin.  7  W.  3,  B.  R.  Anon. 

2.  In  an  adion  againft  the  hundred,  the  venire  was  awarded  de 
cotnitatUf  and  not  de  victneto  \  and,  after  a  verdi^  for  the  plaintifi^  thift 
was  moved  in  arreft  of  judgment  \  for  that  the  ftatute  of  the  4  tf  5> 
Jmt.  16.  (which  direds  that  venires  (hall  be  de  corpore  comitatus)* 
excepts  anions  brmight  upon  penal  Jiatutes^  and  that  this  a^ion  againft  the, 
hundred  muft  be  considered  as  fuch  ;  for  it  is  not  given  tnerdy  to  rc^, 
pair  theplaintijff^s  bjsy  but  as  a  punijhment  upon  the  hundred^  for  their  de—, 
fault  in  not  making  hue  and  cry  after  the  felon.    And  this  appears, 
further,  inafmuch  as  the  king  is  always  made  a  party  to  the  a£lion, 
and  cited  5  Mod.  314.   But,  after  confideration,  the  Court  held  the 
venire  was  properly  awarded  de  comitatu,  according  to  the  ftatute: 
of  Queen  Ann,  and  that  this  a&ion  is  not  within  the  exception  o£ 
•  Note  in     ^^  ^ »  becaufe  it  is  *  not  to  be  confidcrcd  as  a  penal  ail  ton  ^  accord- 
Hob.  150.  /ff^  ro/jrrx^Ar  laid  down  in  the  cafe  of  Smith  V.  Philips,  Mich.  4 
in  cafe  of     Geo.  I.  that  f  wherever  a  flatuie  provides  a  remedy  only  for  the  party- 
THE  *HuN-  S^^^^^y  '^'^  not  a  penal  law:  and  that  is  the  prefent  cafe  5  and  accord-* 
DRBo  OP     tngly  judgment  was  given  for  the  plaintiff.  Hill.  1 1  Geo.  1.  B.  R* 
T^VV*    Merrick  v.  the  hundred  of  Offulfton. 

It  IS  liid,  -  « 

thn  though  the  party  robbed  deferves  relief  and  pity,  yetagainft  the  hundreds,  which  arc  innocent 
ic  is  a  very  penal  law^ — See  (S)  pi.  14.  contra  to  Hob. 

f  The  fame  rule  waa  laid  down  by  the  Court.    Mich.  1 1  Geo.  t.  B.  R.  Turner  v  Warrca. 


(W)     Chargeable  towards  the  Robbery.  IVho.  And- 

How.  And  of  Contribution. 

[169  ]•  -^ 

^Med^The  '•  '3  ^'  ^*  ^^*  ^'  T7NACTS,  That  if  the  county  do  not  produce 
^kundted  of  ^^*  ^'  -C^   the  bodies  of  Inch  offenders^  they  JhMl  be 

if.  In  tie  anfwerahle  for  the  robberies  done  ;  and  the  damages  (that  is  J  every  hundrcd^ 
€9njinti  of  xvhert  a  robbery  is  doncy  with  thefranchife  therein^  Jhull  be  anfwerahle  for ' 
Ac.  and       '^^  robberies  dime  there ;  and  where  a  robbery  is  dom  in  the  dlvijion  of  two 

brought  hU  hundreds ,  both  the  hundreds ^  and  thefranchijh  within  tbcm^  Jhall  be  liable,^ 
adion  upon  ' 

this  ftatute,  and  had  judf^ment,  and  foed  execution  to  the  fheriff  of  StaiFord,  who  returned  ihat  he 
liad  levied  10  marks  of  the  men  of  the  bi(hop  of  Coventry  snd  Lttchfield  of  the  hundred  of  H.  The 
^(/^o^  came  and  faid,  that  the  hundred  of  H*  was  of  the  rii;ht  of  his  church  of  St.  Cadde  of* 
Litchfield,  zn^Jht^ved  forth  to  the  court  ibe  charter  of  King  Ricb.ird  the  \fi.  by  which  he  granted 
to  E,  then  6i/hof>  of  Coventry  and  LitchQeld,  and  tn  bis  men^  that  t  bey  Jlojttd  beqnlt  of  murder  and} 
larceny^  that  iS}  to  be  quit  and  difcharged  of  every  thing  that  lies  m  charge  ot  his  men,  by  rea-' 
fan  of  murder  or  felony;  as  of  amerciaments,  ana  prefentment  of  murder  and  felony.     But  the; 
authority  of  the  book  is,  that  the  bi(hop*s  men  ought  not  to  be  difcharged;  aod  Sharit,  that  gives 
the  rule,  gives  alfp  two  reafons  i^iereof,  ift.  That  the  charter  of  R.  |.   could  not .  difcharge 
this  afiion,  for  that  at  the  time  of  that  charter  an  affion  Againft  the  Inbabitantr,  by  reafon  of  rob" 
lery^  <^c»  was  not  granted,  but  it  was  granted  long  after,  that  is  to  (ay,  in  anno  13  E.  1.      And^ 
Vfc  do  not  intend,  that  by  reafon  of  xhe  charter,  being  more  ancient  than  the  ftatute  of  WincbdleT  « 
you  m»y  bar  or  difcharge  the  execution,    adiy,  Albeit  the  king  byhia  charter  may  grant)  tba^ 
a  man  may  be  acquitted  againft  him  and  his  fucceffors,  yet  thereby  the  aQien  or  right  rf the  fMrty 
€Mjmai  be takeM  away.    •  Inft.  ^69,  ^70^  cites  UtU.  a  X«  3.  fol.  6.  7.  SUke  CaUtr*!  cafe. 


« 

And  the  country  Jhall  have  hit  •  4.0  Jaj^s  to  agree  for  the  robbery ^  I»  ippctrt 
mndjhali  •  anjwerfor  the  bodies  of  the  offenders  afterwards.  !he"rme^*^ 

civen  to  the  country  by  the  ftatute  of  Winthefter,  is  not  within^  40  dajs^  as  the  book  of  ftatutct 
laiely  printed  miflakrs  ir,  but  infra  dimid*  A»nis  and  To  is  the  primed  TOok  of  ftatutcs  by  Berth- 
Ictt ;  and  therefore  it  would  be  reformed  accordingly.  True  ^t  is,  that  the  ttatute  of  28  £.  3.  doei 
cxprcfaly  fet  down  40  days;  but  yet  the  words  of  the  ftaiute  of  Winchcfter  muft  remain  aa  tbey 
were,  z  Inft.  ^69.  ■  ■  An  a<£lion  was  brought  upon  this  fiatute,  and  the  plaintiff  dedarca 
that  none  of  the  ihievea  were  ukm  within  46  days  according  to  the  fsid  ftatmr.  And*  afier  verdi^ 
for  the  plaintift',  this  was  moved  in  arrell  of  judgment,  that  the  ftatute  wasroifiaken  for  that  thUI 
lUtute  gave  half  a  year  for  the  taking  tne  thieves,  but  that  it  waa  the  Ratate  of  28  E.  3.  11.  Whiclt 
retrained  it  to  40  days,  and  cited  2  InIL  569.  and  feveral  other  books,  but  upon  feveral  othen' 
bdng cited  e  contra,  the  Court  appointed  the  parUam^nt  ralJto  be  fearehed,  and  upon  view  thereof 
it  appeared,  that  th^tJiMiute  gave  40  days  vtily^  and  t8  E  3.  ii*.  is  only  t  eofifinnatioa  tberieofiif 
and  thereupon  judgment  was  given  for  the  plaintiff.  3  Lev.  320.  Mich.  3  W.  and  M.  i«  C*  B« 
Pirrfoo  v.  Weltward  Hundred. 

*  This  ibKiiic  does  not  fay  ((hall  take)  but  ((hall  anfwer  for  the  bodies  of  the  offeoderi)  i.  e^ 
ihall  anfwer  them  tojuftice.  And  therefore  it  the  felon  betaken  upon  another  accouiA,  4nd  tb# 
eouMtry  fnding  htm  in  prifom  cauft  him  It  he  indiSed^  this  fatisfies  the  (latute.  Arg.  by  North 
Solicitor  General.  Vent.  835 .  in  cafe  of  Methwyn  v.  Tbiftleworth  Huadrnd.— — *The  book 
cites  Coldib.  55.  [.but  I  think  the  point  there  is  not  exaftly  the  &me.3 

*    2.  7.^  EL  cap,  13.  S.  5.  IVbereeu  the  recm^ery  emd  executim  by  and  Ajudmeat 
for  the  party  robbed^  is  bad  againfl  one^  or  a  very  feWy  (fthe  inhaln^  was  ob- 
Umts  of  the  hundred^  who  have  no  remtidy  to  be  rambwrfedby  the  refi  of  U*"ft,iu^f 
the  ittbaUtants  where  fitch  robbery  is  committed^  it  is  hereby  eue^ed,  that  hue  and  cry 
i^ter  execution  of  damages  by  the  party  robbed^  upon  compkunt  of  the  fgain^  <he 
par^  jo  cbargedy  it  JbaU  be  kwfid  for  two  juftices  of  peace  qU9r^  s."?u  Uie 
un^  inhabiting  within  the  bttndredj  or  near  it^  where  ary  fitcb  exe^  county  of 
cutiom  Jhall  be  had^  to  afjefs^  and  tax  rateabiy  and  propartionabh  every  Backs,  and 
town^  farijhy  village  ana  hamlet  ^  within  fitch  hundred^  and  theiber^  Jwarded^'** 
ties  within  the  /ittne^  towards  an  equal  contribution.      And  after  fuch  againii 
taxation^  the  conjiables  and  heaSoroughs  of  every  fuch  town^  partjhy  viU  **>««• 
iage  and  hamlet^  JbaU  have  power  within  their  feveral  limits^  rateabiy  pS^ij^** 
and proportionably  to  tax  and  ajjefs  every  inhabitant  therm ;  and  sf  any  ^wfeifed  of 
inhabitant  Jhall  ohftinately  refufeto  pay  the  Jaid  taxation  and  tjff^/menty  'f'^V 
then  itflyailbe  laewfid for  the  faid  conftables  and  headborougbsy  to  dfirain  iled^ich 
the  goods  and  chattels  of  fuch  refujers^  and  fell  them  for  the  ufe  aforefaidy  he  kept  in 
rettermng  the  overplus  to  the  perjons  diftrained.  ^*  «^ 

^«r  had  no  hotife^  nor  evirhdged  in  thehumdrtdt  and  being  affcffcd  10I.  for  his  proportion  towards 
the  robbery,  refufed  to  pay  it;  and  thereupon  the  (heriff  levied  the  fame,  by  taking  two  geld- 
ings, for  which  he  now  oruught  his*a£lion.  The  Ch.  J.  Nifi  Piius  held,  that  fo  long  as  he 
keeps  his  lands  in  his  h^nds  within  the  hundred,  he  (Viall  be  chargeable  to  the  robberies,  and  be 
accounted  an  inhabitant  within  the  hundred,  within  the  meaning  of  the  ftatute,  notwithttanding 
that  he  never  lodged  within  the  hnndred,  fo  that  he  could  not  watch  or  ward ;  and  if  the  ftatute 
Ihottld  be  otberwife  expounded,  it  (hoold  be  altogether  eluded,  becaufe  it  might  happen,  that  in 
a  hundred  all  the  owners  of  the  lands  might  have  houfcs,  and  dwell  in  another  huntbed.  t  Saund* 
423.  pi  71.  Pafch.  25  Car.  a.  Leigh  v  Chapman, 

S.  6*     And  every  con/leile  andbeadboroughy  after  they  have  cottefled  T  270  1 
ibefmd  reaeSy  fiall  within  lO  dayspay  and  deliver  the  fame  unto  the  Jaid 
jufttees  of  peace  or  one  oftbemj  to  toe  ufe  of  the  inhabitants  for  whomfucb 
rati  was  made^  to  whom  the  juftices  fifoll  deliver  over  thefanu  upon  requeft. 

3,  39  ££s.  cap  25.  Gives  remedy  for  the  inhabitants  of  the  bimdred 
rf  Beynerfl^  alias  Benburftj  in  the  county  of  Berksy  for  recovery  of  fucb 
jitms  of  money  as  JbaU  be  obtcdned  of  them  by  force  of  tbefmiue  of%'j 

S.  2.  Provided  that  no  fuch  remedy  flxdl  be  bad  for  the  whole  money  ^ 
ha  onljintbefc eafes^  vix%  wbm ti9faA  noM  (m by 2J  Six*  cap.  13 

A  3  ^*^ 


was  ifpmutlj  fiaH  bepven  to  the  inhaiitartts  ^  the  hundred  tfBynerlb 

or  where  the  mhaHtants  of  the  fame  hundred  (after Jiich  notice^  or  after 

hue  and  cry  brought )Jhau  make  frcjbfiut  andfurfml  after  the  offenders 

with  horjenun  andfootmen^ 

Mar.  Ti.  pL       4.,  If  a  man  be  robbed  in  an  hundred*  and  after  a  hundredor  fells 

ft  ca?!  Sir  ^  ^^J^  *"  ^^^»  ^^  pufcbafcr  or  the  Icflcc  (hall  be  charged ;  for 

].  ComV    the  land  itfclf  is  for  that  charged.  Noy.  155.  Ld.  Compton's  cafe* 

ton's  cafe. 

if,  wai  Caul  by  Btrkley  J.  that  all  who  are  iMhahttantt  st  the  time  tf  tb*  executioM,  (hould  pay  lU 
IN  ■  ,1.  Halt.  1 15.  Mich.  10  C«r.  in  Dean's  cafci  the  Ihcriff  having  taken  the  goods  of  one  m  ex* 
vcution*  who  was  not  iphabiiiog  within  the  hundred  at  the  tinoc  of  the  robbery  cemaittcdi  buS 
cuac  ia  tiisrwardit  Uk  Court  wu  of  opisioo  that  he  w»  not  char^ablc. 

««Wp«-«  (X)  Charges  of  Q^*r*  reimhurfed. 

I.  8  Geo.  %.  eef.  ITF  anypbintify  in  anyaHionto  ho  Brought  again/I 
l6.  5«  7.  X  '''9'  hundred^  Jhall  be  nonftdtedy  or  {Efcontimte^  or 
havejudgtmnt  given  agaif^  him^  it  Jhall  be  lawpdfor  any  %jii/Hces  (fitcb 
as  are  b^ore-mcniioned)  upon  cemplaint^  and  upon  account  given  in  byfuch 
as  high  conflahley  and  proof  mads  upon  oath  to  thefasisfaihon  (ftheju/itccs^ 
efexpences  nsc^farilj  laid  outy  to  makefuch  taxation^  in  order  to  reimbwrfi 
Juch  high  eonfiahle  what  he  Jhall  have  nsceffarily  extended  in  defending 
fuch  affion  over  and  above  the  cofls  taxed ;  andin  cafe  it  Jhall  appear  upon 
oath  to  themftiees  that  fuch  plaintiff  and  hisfitreiies  are  mfolventy  it  fhoR 
he  lawfuljorfuchjtflices  to  make  a  taxation^  in  the  manner  direHed  by  the 

*  JfatkU  ^%1  Elia.  cap.  13.  to  ramhurje  fuch  high  conjiabls  fuch  taxed 

ccfb  as  by  reafon  of  fuch  infidvency  hejitall  not  be  able  to  recover  from  tbo 
plaintiffs 

S.  8.  The  money  rated  for  the  reimbmfement  if  the  high  eonfiahle  in 
tafe  of  judgment  given  again/i  the  plaintiffs  JhaU  be  paid  within  10  di^ 
oftar  colle^iion  to  the  jt^lices^  or  one  ofthem^  to  theu/e  of  fuch  high  cm* 

(Y)  In£Stment^  and  where  the  Felon  ihall  have  his 

Clergy. 

N  indidment  was  for  a  robbery  in  quadam  via  regia  pede/hi^ 
.  leading  from  London  to  Iflington,  and  found  guUty,  and 
before  judgment  he  prayed  his  clergy,  and  had  it,  becaufe  tne  in* 
didment  was  not  for  a  robbery  in  sJta  via  regia,  as  mentioned 
in  the  ftatute,  nof  in  Via  regia,  1>ut  in  quadam  via  regia  pedeftrif 

*  Mo.  5*  pi.  16.  Trin.  38  H.  8.  Anon. 

P  lyi  1       a.  H.  was  indided  for  felonioufly  taking  of  4!.  in  a  purib 
^  from  the  peribn  of  B.  the  profecutpr.  The  cafe  was,  the  defendam% 

beingon  horfebacky  dsfiredB.  to  open  a  gap  for  him  to  ride  through  y  and 
euB.  was  going  up  a  bank  to  open  the  gajpy  the  defendant  ta^g  by  him^ 
fut  one  hand  on  the  proficutor^sjhotddery  and  the  other  in  his  pockety  and 
took  the  turfiy  which  the  profecutor  perceivine  in  his  hand,  h^  de» 
manded  t^  pUrfe,  but  the  other  refufed  to  dehver  it.  But  becaufe 
4  die  purijp  m^  opt  taken  with  any  fivcc  or  violence,  b  as  to  pull 

the 


•A 


SUmuNtrtff  t^' 


die  pro(ecator  in  any  lear,  but  as  it  were  by  ftealdii  the  defeii<hat 
had  his  clergy,    a  KoU.  Rep.  154.  Hill.  17  Jac.  B.  R.  Rarnuui'i 


cafe. 


(Z)    Imkmmficatm  of  Perjom  takiftg  Perf^^  ^fB«jpi 

Hue  and  Cry^  or  Killing  Robbers. 

J,  rv^  RESPASS  of  aflault,  battery,  and  imprironment,  at  D,  m 

X  tbicmuityrfS.  ^%iUftmlamJmdf  ilMthtfkmUiff^aZ  thehme  ' 
fftbe  tre/pa/sywas  at  R.  intbe  fam$  cmmtyy  m awM  wSch  kaisfnm 
F.  to  ^tauitbercl^'mv^ttorob  tbepeofk^^tbetoHg^amdjilUtM^ 
rid  tbere^  agmn/i  whom  the  plmntiff'drrj)  hnjword^  ami  c^mmamkdbir 
to  deliver  berpurfe^  aatd  the  feme  levied  ^  and  cry ;  and  the  defendoM 
VMU  there y  and  heard  the  cry^  e^nd  returned^  aitd  took  th$  plaiiUtffi  amd. 
becaufe  they  bad  mjlocks  in  ibis  vill^  be  carried  bim  to  S.  bfe,  emd  de-** 
rwered  bim  to  the  confiable^  which  coming  is  the  fame  aflauk,  and 
the  putting  of  hands  is  the  fiune  bsictery,  and  imprironment,  &c«. 
jtbj^e  hoc  that  be  cffaedtedj  menaced^  or  beat  him  at  D^  And  per  tOS^ 
Cur.  the  juftiiication  is  good,  but  the  abfyue  hoc  was  tmfted^  for  he 
nay  jullity  it  in  any  place  where  be  can  take  him,  thoudi  ho  did  60C 
do  the  felony  in  fto.    Br,  Trefpa&t  pi.  184.  cites  9  £•  4.  26. 

%.  24  H,  %.  cap.  5.  If  any  be  indited  or  appealed  for  the  death  of  a  SecfeHcl* 
ferjon  attempung  to  rob  (amijofotmd  by  verdiflj  be fiall forfeit  no  Umds^  •««•  (*) 
#r  goods  for  thejitme^  but  Jball  befidiy  acquit  emd  dijcbarged  ibererf. 

3.  Where  hue  and  cry  either  by  the  common  kw,  or  by  fmm 
oi  any  ftatute,  is  levied  upon  any  perfon,  the  arrfft  of  fuch  perfon  is 
lawful^  through  the  caufe  of  hue  and  cr^  befeigned\  and  if  the  caufe 
be  feigned  he  that  levies  the  fiune  (hall  alfo  .be  arretted,  and  ihall  be 
fined  and  impriibned ;  hixt  common  fame  and  voice  is^notftjffiaent  to 
arreft  a  man  in  cafe  of  felony,  unlejs  a  felony  be  don^  indeed*  3  Inft* 
1 18.  cap.  52. 

For  more  of  HoUfT?  in  general,  ft$e  JSppettI,  JForfeftltrf» 
fteftf ttttlont  "QDnCpaCtf,  and  other  proper  Titles« 


mmmmmt^mmmmm^mmmmtmfi^mmmmmmmmmmfmmtmmimm^immmmtmmmmm 


Slttmourtf. 


(A)    lojuiious  to  Trade,  and  detrimciital  to  the 

Publick. 


S«  A  LOMBARD  was  indiAsdy9rcvfftw&7/Arii»f*jri;^«fii,«fld  ¥liefr*» 


merchandize of^  another  reedm^  and  he  demanded  judment  (becaufe  ^eilila*: 


J\,  diat  he  procured,  ai^  was  a  promoter  ^inbandngtbeprie^  of  ^^[J***^^ 


ciogwaiMt  It  U  riot  forcftalment,  nor  matter  put  in  ure)  whether  he  fliall  be 
For  per'  '  P^^  ^^  ^^  anfwer  5  and  it  was  ruled  accordingly,  wherefore  the  party 
Knlvet  J.  pleaded  not  guilty^  tzQ.  2ndvf9SfuttofoiiaMdranfom*  Br.  ludidment 
he  who  fc  pi.  .0.  cites  43  Aff.  38. 

country  that  there  it.  war  beyond  thfc  Cea,  fo  that  the  wwH  emnot  pats  the  (ca  diit  year,  by  mcaiw 
tiirhereof  the  price  of  wool  faak,  and  were  fold  at  a  lefa  piice,  whereupon  he  wat  made  to  go  be- 
fore the  council  of  the  king,  and  make  fine  and  raofom  u»  the-  kinK,by  wbkkthe  Lombard  plead* 
cd  not  guilty.      Br.  Prefenimeni  in  Couru,  pi.  12.  cite*  43  Aff.  gi.  Fitah.  AIT.  pi.  354. 

•nd  43  A(L  38.  LI  that  the  plea  of  tbe  defendant  waa  not  allowed* 

a 

S  P.  Br.  in.  2.  An  iJitn  gocs  to  Coteswold,  and  there  Alfely  publifbes  that 
pi.  lorcitef  ^^  niUch  wool  was  already  tranfported  to  parts  beyond  the  Teas, 
^  Aff.  38.  that  they  would  buy  no  more  this  year ;  and  the  publilhing  of  this 
falle  report  was  to  life  intent  that  the  price  of  wool  Jhottid  fail,  Yh\% 
alien,  for  this  falfity,  was  indi£led,  convi&ed,  fined,  ranfemed,  and* 
imprifoned.  At  this  time  it  was  lawful  to  tranfport  wool,  which 
was  afterwards  reftrained.    Jenk.  49.  pL  93. 

4*  Jndtht  law  is  the  fame  for  publifliing  that  the  coin  is  deia/eJy 
and  for  every  falfinood  which  may  occafion  any  detriment  to  the  pub* 
lick.  Jenk.  49.  pi,  9}. 

:  For  more  of  lUimoortt  m  genera],ree  fltffOtMl  Cbt  QBIOCtW^ 

^  ^reaCotli  and  other  proper  Titles. 


ftafe  Con2)uit« 


!•  Q  A  F  E  conduct  is  a  privilege  granted  by 
•  •    O  retgners  of  coming  fafely  into  his  kingdom 


the  prince  to  fo« 
lorn  or  dominion,  and 
of  returning  thence,  the  which  'in  times  of  war  is  frequently  granted 
to  enemies  either  to  tre.at  of  peace,  or  the  redemption  of  captives 
or  the  like,  and  is  given  under  tbe  great  feal.  Spelm.  GloflT.  Verbo^ 
Salvus  Condudus And  for  the  form  thereof  fee  Regift.  25^  b. 

26.  a 
r  ^.y-  -I  2.  Q  H.  3.  cap.  30.  enaSs,  that  all  merchants  (if  they  were  not  • 
thtt  ftatttie  openly  [or  publicUy]  prohibited  before)  JhaU  have  their  fa/e  and  Jure  con^ 
eonccrna  •  duUtoport  out  ofEj^Umd^  to  come  tntoEngtand^  to  tarry  in  and  go  through 
mercksmt  England^  as  well  by  land  as  by  water  y  to  bu^  and  fell  without  anjf  manner 
MdlK' *     rf  i  evil  tolls  Xby  tbo^"^  old  and  rightjid  cujicms^  except  in  time  of 

Cokatelb     war* 

'Cns  Alfred,  and  |tbe  aatieiit  kiofi  forbid  merebant  tlieoa  Icominf  and  trading  in  England.*  at 
Amra,  and  thai' they  flioold  not  Iby  there  more  than  40  dayi.  %  Inft.  57.  citea  Mirror  bap.  i.  S. 
?  ,n^  4^  Oie  Uwf 0^  kiflf  BibiifMi  cap.  ••  uluck  iay,  that  mcraatoium  atvi^  td  ^immico. 


'  '  ' 

MIB  quMcm  quttcunqae  ex  tlto  (nollu  jiQaU  tempeftattbui)  in   portum  atiquem  invehentur 

IranquilU  pace  frauntor,    quin  etiam  fi  Marts  a£la  fludibas  ad  domicilinin  aliquod  illuftre;  ac 

pacta  beoeiicio  dunatuihi  navti  aopulcrit  inimica,  aique  ifluc  nautc  coafugcrint,  ipft  it  rta  iU 

loram  omnea  aaguda  pace  potiumor.'-— —  In  the  Chroikicon  JohanoiaBromptoii  amoag  ibc  decena 

fcriptorea,  pag.  900.  a.  a.  It  ia  tbuS)  via.   et  omois  Seaffcrif,  i.  oavia  inftitor,  paccm  babcat  qui 

In  ponum  vemac,  Ikft  nairia  fit  inimicorucn,  finoa  fit  abada  temp^ttatibua,  &  Kket  abada  fti,  ^  ap- 

plicctur  ad  aliqnam  «anam  ptcia  ic  bomiocarevAdaDt  iaipfam  coriara,  paGcm  faabcinl&  quod  atto* 

l^at  fecum. 

.  I  Tbe  orig.  ia  (ae  hatitaft.) 

*  Before  thia  ftatuie,  merchant  ftfangera  might  be  publtckly  prohibited  and  tbta  prohibition  ia 
intendablc  of  merchant  ftrangera  im  amit^ ;  for  tKi«  a^  proviaea  afterward  for  merchant  flrangert 
cpemiea ;  and  therefore  the  prohibition  intended  by  thia  ad,  muft  be  by  the  common  or  ooblick. 
coancil  of  the  realm,  that  is,  by  ad  of  parliament^  for  chat  it  coacerna  tbe  whole  realms  and  ia  im« 
plied  by  thia  word  (publtckly)  B  Inft.^y, 

All  merchant  ftrangera  in  amity  (except  fuch  as.  be  To  publickly  probibiicd)  flullbavc  (afe  nA 
fore  condudin  7  things.  i,To  depart  out  of  England,  a,  To  come  into  England.  3tTo  Urryhem. 
4»  To  gp  in  and  thronsh  England,  aa  well  by  laqd  as  by  water.  5,  To  buy  and  to  itlX.  6|  Without 
•ify  manner  of  evil  loik.    7.  By  the  old  and  rightful  cuftoma.  •  a  Inik  J7. 

f  The  word  tolnetum,  and  telonioin,  and  ihcolo^ptom  are  all  one,  and  dofigoify  in  a  gentrU 
fanfe  any  manner  of  cufiom,  fubfidy,  preftaiion,  imporuion,  or  fum  of  money  dcmanacd  for  export* 
ing,  or  importing  of  any  warca  or  merchandifea,  to  be  taken  of  the  buyer.  They  are  called  msim 
iJmttSf  when  the  thing  demanded  for  wares  or  merchandifes,  do  (b  burden  the  commodity,  aa  th» 
IDC1  chant  cannot  have  a  convenirnt  gain  by  trading  therewith,  and  thereby  the  trade  itfelfia  loft 
or  hindered.  And  in  divers  (latutes  malctout  for  mal«tot,or  maleiour  ia  a  FcMch  word,  and  ^gni- 
4m  an  mtijmjl  ituBiM.     a  Inft.  5I. 

%  The  words  (old  and  rightful  coftoms)  mean,  ancient  and  right  dutiea  doe  by  ancioit  and  Itw* 
liil  cuftom.    a  Inft.  58. 

**  The  ancient  and  rightful  cuftoma  were  for  woola,  woolfels,  and  leather,  and  at  common  lew 
no  other  cuftoma  were  paid,  i  a  Rep.  |^  3^>  in  the  cafe  of  cuftoma,  dec.  Sea  prerogative  (F*  a) 
4kf. 

Aidif 

nabn 


iodjfor  ^ 

mercbarUs  be  intreattd  there  in  the  land  making  war  agatnfl  us.  derftood  ol 

d!f«t,  or  keeper  ^tkt  realm  in  the  king's  ab fence.  Aa  for  foch  mercbaat  ftfangen  at  emm 

IwU  tkt  ftUm  afitr  tht  vmt  Segtm^  they  may  be  dealt  with  aa  open  eaeniea.    Ibid* 

And  if  our  merchants  be  well  intreated  there,  tbnrs&att  be  Ukewije  Thta  UJot 

^^hm.  repubUc. 

mavime  conlcrvanda  funt  jura  belli,    a  Inft.  58;  And  the  end  of  all  fach  rdbaiota  it  fate 

popttli.  IB  Rep.  39.  in  the  cafe  of  cuftoms,dcc. 

t.  t5  J7.  6,  cap.  3.  £na6ts,  that/it^  keepers  of  the  great  and privf 
fealy  fikdl  mtjuffer  the  claufe  vmAmus  ta  he  put  in  anyjefe  condu^^  un^ 
k/sjome  great  caufe  move  the  king  to  grant  thejame  injuch  wtfe^  and  hi 
edljafe  cmduds  to  be  granted  to  any  ferjons^  the  names  eftbem^  of  tbo 
Jhips  and  of  the  mafiers^  and  the  number  of  the  mariners^  with  tbe  por* 
tage  of  the  fikps^  fbaU  b^  eupreffed^ 

4.  18  H*  6*  cap.  8.  EnadSy  Azt  goods  may  be  loaded  into  tbe  flips 
qf  tbe  kmg*s  enemies jfo  as  tbe  merchant  hath  an  autheniick  fafe  conduct 
fortbom\  ^bernvije  thy  may  be  made  prize  by  aitf  that  can  feme  them. 

5.  %0  H.  6.  cap,  I.  £na£b|  that  all  letters  ojfafe  conduR  which  ha 
^  inroUed  in  tbe  Chancery  before  the  delivery  oj  them^  flndl  be  void. 

They  who  will  take  tbe  ben^  ofthelmg^sjafe  conduff^  flkdl  have  it 
ready  inroUed  at  tbe  time  oftbetr  apprebenfion  ^  towbeit^  aUboagb  tbefrfe 
eoniui  be  not  prefently  flKwed^  yetuwilljitffia  if  it  be  afterwards  froMd 
''$0  be  then  inroUed. 

6.  or  ancient  time,  apd  until  latter  days,  tioambqffadoraantitilto  F  zfA  1 

•|bu ralfld tefeif  bt  had «  6tf« ^o^ilafti  for  m  m  kiiig»te.caa^    '    ' 

CWI6 


*Z4  Me» 

come  info  it  widioot  a  licence  or  fafe  eonduft»  fo  no  prorex*  fo^ . 
who  reprefents  a  king's  perfon»  can  do  it.    4  Inft.  155.  cap.  26* 

7«  A  merchant  alien,  who  had  the  king's  iecurum  and  fiJvimi 
condudvun  tarn  in  corpore  quam  in  bonis,  iaiiea  goods  to  A,  to  be 
carriid  to  ExtUr^  and  thefe  goods  were  put  into  boxes  fealed  up  ; 
jl*  carried  d;iefe  goods  to  another  place,  breaks  the  boxes,  takes  out 
the  poodsj  and  files  with  them,  and  waives  them  in  blsfiight  \^  thefe 
f9o4i^  in  this  cafe  are  not  forfeited  m  wawid^  becaufe  ofthejMdjafe 
€mtdu£k^    Jenk.  131.  pi.  69. 

8.  A  &fe  conduit  will  only  keep  the  party  lafe  from  harm,  but 
win  notproted  \i\m  from  anions.  Godb.  366.  pi.  457.  Hill*  a  Car* 
B.  R«  in  cafe  of  fiu(her  v.  Murrey. 

For  mora  of £ie  ConlHKt  in  general  fee  Sttitn,  f^rcroffatlbft 

and  other  proper  Titles. 


tei 


ddle. 


(A)    Sale  (or  Portions  decreed  upon  SettlenMnts, 

though  no  Words  direffing  it.  . 

|«  T    ANDS  are  fettled  on  marriage,  on  condition  that  if  there 

JUj  Should  be  a  daughter,  the  peribns  in  remainder  tp  pajf  her 

7X)OoL  at  16,  with  power  for  the  daughtery  in  cafe  of  non^papnent^  io 

^$ifm:  oaut  difirm  for  the  loool.  and  damages,  and  the  truftees  to 

fiand  feifed  to  that  intent.  Though  here  was  no  power  given  to  fell|^ 

jet  the  land  charged  being  but  1 2ol.  per  ann.  and  the  aoooL  being 

fo  be  paid  with  damages,  and  at  her  age  of  16,  and  was  no  more 

than  I^fT  mqdier*s  fortune,  and  that  (he  was  ao  years  old  whenlhe 

married,  and  was  now  24,  and  had  no  power  to  enter  and  bold  tiU 

Arisficd,  jret  decreed  the  trufteet  to  fell  and  raife  tlie  portipa.    % 

Vern.  I.  Trin.  i686.  Meynell  v.  Mafley.  1 

So wliete         2.  A*  \aA^pW)€rto (barge an  cftate  witb  5000/.  fir  dtmgbt^fs 

•^j^*"*^./ofti«if,  at  18  cr  marriage  \  he  executes  his  power,  and  exprefely  de^ 

^mt.  aVern.  ^fs  tbot  the  0quJbaUfl{md charged^  and  then  he  proceeds,  vidjt^tk 

4t0.pl.  ^3.  tififtfor  ti^e  more  effeHml  reding  the  5000/.  ike  trufiees  JtimU  inter ^ 

ULwii^*  on/ ifrd^f  m^iJ  tiff  mom^  beroM  by  routs  attdprefks^  die  portions  bei* 

Ckin.  So-    ii|g  tp  bp  iiufed  at  a  prdixed  ti»e»  and  the  rents  not  heii^  (Ufficii** 

men.  War-  ent  to  anfwcr  the  very  intereft.    Ld.  Somers  decreed  die  lands  isa 

^2^2S^.  b«^9Mf    *  \mu  310.  pi.  30<*  Hill.  X691.  SheUen  «.  Doraer. 

^  -   '  F.  laMpiiil^llilkttW.a*  I«t4XM|ttWii||«ttd|tteiidwnkidbte»»»tidU 

Uavm 


Itnttcd  for  niliflf  diUnoncy,  md  the  Udy,to  whcfe  ofeit  «af,iiirti  (byooBf  iftata  (pet^rA 
ing  of  it  was  not  Deccflftrv,  mnd  that  there  was  t  fufficient  eftatc  oat  of  the  profiit  whereof  it  night 
be  raifcd  without  fak ;  tne«otwt  would  not  in  that  cafe  decree  a  iale,  but  here  the  tioM  being  ex* 
preJaly  &xcd,  theiciDuilbc  a  (ilct  ratlu^  \b«n  i|  IbqiBld  not  be  then  raifed*  And  i»  it  wa«.4acncd» 

*  3.  If  the  ordinaiy  or  annual  profits  of  the  lands  fettled  on  mar-i 
riage,  for  raiiingp^/7oiff  for  daugnters,  will  notraife  the  money  in 
a  convenient  time  to  anfwer  the  intent  of  the  (ettlement^  and  the 
money  is  limited  to  be  raifed  caa  of  the  rents ^  iffucs  and  profits  \  in  a 
court  of  equity,  it  may  1>e  decreed  to  be  raifed  1iy  bic  or  mortgage*  -  •  % 

And  though  the  daughters  bad  been  in  fioJUJfionJmi  fime  $f  the  umds^ 
and  received  the  rents  and  profits  thereoft  yet  ftill  die  lands  may  b^ 
fold  to  raife  the  refidue ;  and  the  rents,  &c.  alr^dy  received,  mall 
be  off  Red  firJJ  to  difcbarge  the  intereft^  a^d  then  the  principal*  Per 
Ld.  C*.Cowper.  Co.  Prec*  435.  Trin.  17  ijS.  Stanhope  v.  Thacker* 

For  more  of  j^U  injseneral  fee  (C^etlitOlA  ^bAVU^  %(ft^ 
|dortion0,  Cnifft  and  other  proper  Tides» 


(A)  $^mm^ 


"^■PPPW 


I.  T)  Y  the  naval  laws  of  Oleron,  xfz/bf  de|Wfing  witb  her  fer 
XJ  ding  to  any  (dace  abroad,  happens  m  thtcaatk  of  her  vt/fap 
to  be  rendei'edtOj£tto  proceed  therein,  ^id  tbe  feammt  faue  as  much  if 
the  lading  aspoffibhfthey  can  \  if  the  merchants  require  their  goods  of 
t|ye  mafter,  he  may  deliver  them  if  be  pleafes,  they  poking  the  freight 
in  proportion  to  the  part  of  the  voyage  that  is.pemnned,  and  tha 
cofts  (rf'the  iaivage :  but  if  the  maner  can  readily  tefit  his  veflel,  ha 
may  do  it^  and  although  he  has  promifed  the  peojde  whohdped  hioi 
to  ave  the  (hip,  the  third  or  the  half  part  of  the  goods  laYed,  for  thq 
danger  they  ran  therein,  yet  if  fuch  a  cauife  comet  before  any  judi* 
cature,  it  mall  be  confidered  the  pains  and  trouble  thev  have  been 
at,  and  the  reward  be  accordingly,  without  any  regard  to  the  pro* 
mifes  made  them  by  the  parties  tencerned,  in  the  time  of  their  di£f 
tre&.  Laws  of  Tiade,  &c.  109.  cap.  9.  cites  Leg^  Oleron,  cap.  4* 
2.  If  zfiip  put  to  fat  with  merchants  good%a»i  ih^re  (be  is  Af^^ 
mbled^  or  tenjbis  by  the  fault  of  the  mafter,  or  his  men;  tbe  goodi 
jdiat  are  nved  fludi  be  focured  in  a  certain  place  free  fpom  dangers 
but  if  it  be  proved  by  witnefles,  that  the  misfortune  was  occafioned 
bytempefiy  what  remains  of  the  flup  and  goods  fliall  be  brought  to  a 
contribution,  and  the  m^er  (ball  retain  half  the  value  of  tfe  freight 
^  the hwtaf Rhodes.    .^6m/ ibefiuiiehiwshave.ordaanedt.that^ 

a  Hup 


Inad< 


^75  Mftittse. 

't  flup  htjurprifej  at  lea  tc^//^  wblrlwindst  or  wrecktd zt  fel,  iajferm 
fonJavinF  anf  part  of  the  wreck,  Jhall  have  am  fifth  of  what  he  uves« 
Laws  of  Track,  &c.  109^  no.  cap.  9.  cites  Leg.  Rhod  cap.  27  45* 

I.  For  the  charges  of  (alvage,  verv  great  allowances  have  been 
e ;  aS|  tq^  the  divers  andfalvers  the  hair,  the  3d,  or  the  loth  of 
the  things  faved,  according  to  the  depth  of  she  water  out  of  which  thcjr 
were  fifhed,  whether  15,  9,  or  i  fathom;  alfo  a  loth  part  for  falvage 
on  the  coaft,  and  rthe  5th  to  him  that  faving  himfelf,  carries  fome- 
^  Ifolloy,    thing  with  him :  *  If  the  fljip  only  perijbes,  and  the  goods  hefaved^ 
^'s!  *'s*?*  *^  goods  (hail  pay  the  loth  or  Jth,  as  the  difficSty  of  |he  fe- 

******  ving  thereof  (hall  require  5  and  gold,  filver,  (ilk,  and  the  like,  being 
of  eafy  tranfportation,  HbaSX  pzy  lefs  than  goods  of  greater  weighty 
[  276  3  ^^  vaoTc  burthen(bme  for  carriage,  which  are  in  greater  danger* 
Laws  of  Trade,  &c.  no.  cap.  "9.  cites  Sea  Laws  125.  Lest 
Mercat.  119. 

•  '     4.  Where  things  arc  cqfl  ttp  by  ftkp  wrecks  or  left  through  cq/Iiiigs  in 
Jiorms  the  hws  of  Rhodes  allow  to  die  finder  a  third  for  the  faving  ; 

and  in  France  tbev  allow  one  third  part  for  falva^e ;  but  bv  the. 
common  cuftom  of  countries,  every  perfon  of  quality,  or  lord  of  a 
manor y  &c.  claims  all  as  his  own,  if  it  comes  upon  his  land;  contrary 
C(omt  fea  laws,  which  give  it  to  the  finder ;  though  by  the  opinion 
of  lawyers,  the  iinders  thereof  (hould  do  therewith  as  with  other 
goods  found  upon  land;  they  ought  to  proclaim  the  things  to  be 
forthcoming  to  the  true  owner  or  lofer ;  and  if  no  man  claim  the 
fiune,  then  die  finder  4o  keep  them  to  himielf.  Laws  of  Trade>  &c* 
1X0.  cap.  ^.  cites  Lex  Mercat.  119. 
•  Stlk.  654.  5.  Trover  for  eoods ;  the  defendant  pleads  that  they  were  in  a 
ft  ••  S.  C.  (jjjp^  and  that  the  flip  tookfire^  and  that  they  hazarded  their  lives  to 
iave  them;  and  therefore  they  art  ready  to  deliver  the  goods,  if  the 
plaintiff  will  pay  them  4].  for  falvage,  &c.  The  piainti(F  demurred 

*  generally.  And  riolt  Ch.  J.  held,  that  they  night  retain  ibe goads  untH 
fayment^  as  well  as  a  taylor  or  an  oftler,  or  common  carrier.  And 
falvage  is  allowed  by  all  nations,  it  being  reafonable  that  a  man  (haU 
be  rewarded  who  hazards  his  life  in  the  fervice  of  anodier ;  but  this 
matter  (hould  be  given  in  evidence.  Ld.  Raym.  Rep.  393.  Micb% 
10  W.  ^.Hartfbrt  v.  Jones,  &c. 

6.  By  thejiatute  of  12  j/nn.  cap.  i8.  5.  2.  jfll  perfons  reqmred  by 

finriffs^  istc.  con/labiiSj  tic,  whoJbaUaH  in  the  faving  and  preferving  any 

'flip  in  i&firefs  on  our  foa^coafls^  or  the  cargoes  thereof,  flkdl^  within  30 

dajsafttr,  bepdda  nafonabU  reward  for  tbefame^  by  the  commander  or 

owmr  afthefinpy  or  nurchant  concerned;  and  in  drfjndt  thereof,  tbejhip 

<r  p>ocufo  faved  Jhall  remain  in  the  cufiodyrof  the  officirs  of  the  cufioms  tiO 

payment  be  made  orfecuritj  fiven.    Andifam  difference  arife  about  the 

'fahage  three  neigbbouringjuftices  of  peace  fluM  adjufl  the  fuaiiwn .  to  be 

pad  to  the  perfons  a&ng  therein^  which  Jhall  be  binif^  to  aU  parties,  and 

'    recoverable  in  an  a£iion  at  law,  . 

7.  In  trover  for  a/^i^,  in  order  to  juftifV  die  taking  of  the  (hip^ 

the  defendant  proved,  that  (he  wasflrandea  on  part  of  the  manor  c£ 

£outbwold:  no  bod^  was  then  onboard  her  I  upon  which  he  boarded  her 

Jdmfe^y  and  detained  her  as  bcakffto  Sir  Charles  Bleyce,  who  was  inthled 

n  aliv/ridu  tmdfah/age  n  tie  mnm  of  SoutbwoM|  as  Igid  of  diit 

^         manor. 


manor.    The  judge  thought  this  a  matter  of  too  neat  diiBcuIty  to  » 

be  determined  at  nifi  prius;  whereupon  a  verdiS  was  given  for 
die  fdaintifF,  fubieA  to  his  lordfliip's  opinion.    2  Barnard  Rep.  in  «.   • 

B.  K.  467.  Hill.  7  Geo.  2. 1733.  Evcrard  v.  Cob, 

For  more  of  &altlft00  in  general,  fee  WlVtti  and  other  proper 

Titles. 


ftatisfacttom  '[^771 


> 


% 


~.*       ! 


(A)   fFbai  ihali  be  faid  to  be  a  SatisfaAion,  and 

for  PTbai, 

I.  ^^NCB  a  ncimpinct ,and  always  a  recompense :  lb  that  if 
V^,  land  recovered  in  value  be  of  a  defeafible  title,  and 
tyiStedy  no  further  recompence  (hall  be  had.  As  if  the  demandant 
in  formedon  be  barred  by  warranty  and  affets,  though  the  aflets  be 
tfter wards  evided,  yet  the  tail  is  gone  for  ever.  Arg.  D.  139. 
d.  32.  Hill.  3  &  4  P.  &  M.     But  die  reporter  adds,  quaere  hoc. . 

2.  A  reteafe  is  a  fadsfa£tion  in  law.  Noy.  5,  Albany  v.  Manny. 

3.  A  perfonal  thing  cannot  be  a  fatisfa£Hon  for  a  real  thing* 
Per  Warburton  J.  2  Brownl.  131.  Mich.  9  Jac.  C*  B.  in  the 
cafe  of  Pcto  v.  Checy. 

4.  Debt  on  zfingle  hill  \  the  defendant  pleads  feoffment  of  land^ 
\n  fatis£i£lion  of  the  debt ;  the  pbintifF  demurred,  and  on  reading 
the  record  ruled  to  be  an  ill  plea  to  a  iingle  bill ;  otherwife  it  had 
been  on  bond  tt^ith  condition  to  pay  money,  Brownl.  70.  Trin* 
I.I  Jac.    Glyver  v.  Leafe.,  » 

5*  Payment  of  10  quarters  of  grain  can  be  no  iatisfafUony^r  20 
quarters ;  per  Coke  Ch.  J.  And  if  a  man  is  bound  to  pay  lo/.  at 
4  day,  if  he  pays  5/.  at  the  day  in  iadsfadlion,  yet  it  is  no  iatif- 
£i£lion;  jper  Coke,  Haughton,  and  Doderidge.  Roll.  R*  173^ 
pi.  3.  Paich.  13  Jac.  B.  K.  in  Cumberland's  cafe. 

6.  Wherefoever  I  futfer  any  injury  joined  with  aUfs^  the  law  ^U*  ^^ 
(hall  give  me  a  remedy  and  recompence  according  to  my  certain  l^?{!^^ 
§r  uncertain  lois,  yea  and  fometimes  vAtre  the  thing  is  not  ia  Hobart. 
bein^,  but  utterh  extinguijhed  ^  as  if  the  cafe  were,  that  a  man  Hill.  i«  Jac« 
ihouTd  have  yearly  2  deer  out  of  the  (ame  park;   the  difparking  of  Hooper 
would  not  hurt ;   for  he  fhould  have  the  value  ever ;   per  Hoi^art  v.  Andrew^ 
^h.  J.    Rob. '43.  in  tht  cafe  of  Cowper  v.  Andrews.  ^ui  u  s.  c. 


•       •  • 

ap.lryHo*      p  If  «  mah  h^  commm  of  iflovers  in  my  wbbJsi  viz.  fo  vnaatf 
Vsnt.  Roll,  j^^  |j|y  jjj^-  y^j.  cerUin,  of'  clfc  uncertain,  viz.  as  mucK  as  he 

^****  (ball  fpcikl  in  fires,  and  in  repairs  of  his  houfc  ;  if  I  JIuh  up  this 
w$9dy  fo  as  there  neither  is,  nor  will  be  any  woocT  agaiii,  yet  he 
&all  have  an  iiffifi  frem  year  to  ytar  of  bis  common  of  ^ovorsm 
Hob.  143«  in  the  cafe  of  Cowper  v.  Andrews. 

8.  A  promife  cannot  be  extinguifhed  by  a  bill  under  band  abm  ; 
'  becaufe  in  law  it  is  of  no  higher  nature.     12  Mod.  86.  Mich.  7 

W.  3.     Stayner  v.  Baker. 

q.  %M  ^  ^^A«  cop^  9.  En^fts,  tl^at  if  any  porfons  givefucb  bill 

of  exchange  (as  therein  mentioned)  in  fatilfaHion  of  any  fornur 

debt  J  the  fame  Jhall  b£  efieemed  a  full  payment^  if  he  does  not  maio 

bis  endeavour  to  get  the  fame  accepted  and  paidj  and  make  bis  pfx>* 

«  teft  {as  therein  mentioned)  for  4on-^aceepiatKe  or  non-payment. 

to.  A.  in  confidcrationof  6oopl.  portion  with  M.  by  marriage^ 
articles,  covenanted  with  trufteei  to  lay  out^  within  one  year  after 
'  ^  the  marriage^  the  faid  6oo6l.  and  to  make  it  up  30,000!.  in  the 
purchafe  of  lands  to  be  JJHtiod  us  A*  for  /^,  remainder  to  truftees  ' 
to  preierve,  &x;.    Remainder yirr  fo  much  as  would  amount  to  800U 
f  278  3  a  year  to  M*for  a  jointure^  remainder  of  the  whole  to  tbefirfty  (^c, 
Jon  of  the  marriage  in  tail  male^  ^c  remainder  to  trufttajor  500 
year's  to  raife  daughters  portiMij  remainder  /^  A.  his  ieifs  and 
ajjignsfor  ever  \  kut  if  no  daught&s^  then  the  term  to  ceafe  for  tbo 
Senefit  of  A*  bis  heirs  and  aJKgns  for  n;/r.-— After  the  marriage  Am 
furcbajed  feverat  oftates  iiifeey  but  never  fettled  them ;  and  likewift  , 
]>urchafed  (everal  terms,  and  died  intefiatCj  and  without  ijffiie^  leaving 
rSool.  a  year  real  efiate  to  defcend  upon  the  plaintiffs  his  nephew 
mnd  heir  at  law.    And  A.  further  covenanted,  that  unttl  tbi 
30,000!.  laid  out  as  aforefaidy  interefl  Jhould  be  paid  for  the  fame 
after  the  rate  of  5!.  per  cent  unto  the  perfons  entitled  to  the  rents f- 
tfe.  of  the  lands  when  purchafed.^""--^^.  toolt  out  adminiftration^ 
and  the  piaimiff  by  bill  prayed  an  account  of  A's  perfonal  eftate^ 
and  to  luive  the  covenant  carried  infto  execution,  his  remainder,  hf 
die  death  of  A.  without  iiltie,  now  taking  effeft ;  and  alfo  to  have 
Ime  purchafes  confipleated  which  were  l^t  incompleat  at  A*s  deaib. 
U  was  infifted  for  the  defendant,  that  the  plaintin  was  not  privy  to 

2  of  the  confederations  in  the  covenant^  and  lb  could  not  compel 
to  Idy  the  30,0001.  out  for  his  benefit.  But  if  be  could,  that 
tfie  1800I.  a  year  landi  defcended  to  him  ouglit  tb  bt  taken  as  a'fiill 
fittisf action.  But  both  points  were'  decreed  at  the  Rolls  for  tiie 
phiniifF,  the  heir  at  law.  Ahd  upon  hearing  before  the  lorf 
chancellor,  his  lordfhip  faid,  that  the  cafes  upon  fatisfadicai  are 

gl^traHy  between  debUr  and  creditor ;  and  the  heir  is  no  creditor, 
t  only  {lands  jn  his  aiKre((6f*s  place;  One'  rale  of  fatis&ftiOtt 
ia^ .  tfcBt?  ivMeplmi}  'upok'-tb'e  jrftefif  ofthi  frttrty^'^tA  that  which  way 
fteter  tke^iiti^rtt Is,  >  ttikt  Utiv  it  ntuft^be  taken;  Bur  this  is  th  hi 
mdhftood  ys/\yk  fome  rellrifHons^  as,  that  a^  thing  intended  fOr  ot 
tuMssOkni  be  (ftbofahii  ktnd^  or  a  freater'tbtn^ifrfatisfaaion  of 
0*liffer\-  foriif  dtheT%}fe,  this  court  wiircompdaixnin  to  be  jatt? 
MiMeiieiiif  gttttws)  adK'feHwiH  decree  both;    SAiSi  Cali^^  \A 


Can.  in  Ld.  Talbot^s  time  80  &  92.  Pafch.  1735.  in  die  cafe  of 
Lechmere  v.  Ladj  Lechmere, 

11.  A  gi/i  if  a  freeman  ef  London  in  his  Efe'tifrle  was  conflrued 
m  fatisfaSion  9/ a  tiiefum  bequeathed  t9  the  fame  child  by  willfub^ 
fequent  to  the  gift.     See  Cafes  in  Bqu.  in  Ld.  TalboC^s  time  ju 

PaTch.  I735«     Upton  v.  Prince. 

12.  Any  writing  obligatory  fealed  determines  or  merges  any  dujtf 
tj  contra^ »  becaufe  a  fpecialty  is  of  a  higher  nature*  Went,  0& 
ctf*  Executors  ii6. 

For  more  of  &ati0faition  in  general.  See  SLtttft&mt,  flCCtCtly 
ConUtfOdt  SD(tlite>  and  other  Proper  Tiaet. 


«» 


i^M  anil  i^e!)oalma0er. 


t«  J  N  trefpafi  it  was  doubted  if  a  fehoolmafter  majr  JfrUtt  has 
~    1    fcholar  for  negligence  or  default.    Br.  Treipau,  pl«  3491 
cites  21  £*4.6.  r  9*9    1 

2.  23  Eli%.  cap.  I.  Enads,  that  none  Jhall  keef  a  fcb§$lma/hr  \^^]^^ 
^hich  abfents  himfelf  from  churchy  or  not  allowed  by  the  bijhop  or  Kites  arcftill 
ar dinar y^  in  pain  of\ol,for  every  month  befo  keeps  him  ;  and  fueh  in  f<»rce  n 
/thoohnajfer  Jiall  be  for  ever  after  difabled  to  teach  yonthy  ostdJhaM  l^f^JJJJ^ 
jajfcr  One  whole  yaar*i  smprsfonmtnt  wiibont  bail.  i^^  benefit 

3.  I  yac.  t.  cap,  4.  £na£ts,  that  none  out  of  the  univerfities  Jhall  oftkeuHe^ 
hep  fchool^  except  a  froe-fchool^  or  in  feme  perfons  houfe  that  is  no  [JJJ*^  jf  * 
tccufanty  or  by  licence  of  the  b\fhap  or  ordiaaryt  in  pain  to  forfeit  fuch  pcrfoas 
401.  a  day.  ^  <«««  ^ 

Vieafurct  fieKtltd,  chat  tlwy  are  impUeilly  repealed  by  that  a£L  And  it  Aft«,  7,  which  obfigcA 
Cchoolmaften  to  fiibferibc  the  declfratiwi  cooGcraifif  thel«itttfsy«  aad  to  have  a  lic^ntfi  iMS^ch^ 
biihop,  ia  repealed  by  5  <^.  ^  Htwfc,  Abr.  PI.  C«  14.  cap  f. 

4.  Prohibition  to  ftaj  a  fuit  in  the  ecclefiaftical  court  agasnft  a  ^>-  ^  ckf4 
fchoolmafter  for  keeping  a  Miool  witl^  a  licence^  purfuant  to  a^^^J?* 
Che  ilatute  of  i  Jac.  i.  cap.  4.  Par.  9.  upon  a  fuggemon  that  the  m^cjft'. 
(aid  ftatute  gives  a.penal^of  40s.  per  ditm-agunft  every  fttch^^4^4hi 
Ichoolmafter,  and*  Aat  by  Wstnefilo  bi\  pdnirv  debet  pro  umo  V  ^'^^^ 
aodcm  deli&o.    And  per  Cur.  a  prohibition  was  granted^  and  b  it 

VfiA  in  the'  cafe  6t  ^Otxktitvt  f.  Sii:  AicHARti  RAHTait  M 

th(rlikeft«geft!M;   Gntk;  4%  Mich,  zo  Wl  3:  B«  l^*  Chid- 

wicfc  V.  H%i»sy;  

^    '        •  $.  A 


•2ft  WXt&OSlS^ 

C  A  lUiooIiiuller  being  a  layman  was  proftcuted  k  die  eecb* 
fialtical  court  for  not  bringing  his  fcholars  to  church  contrary  to 
the  7Q/i(  canon  in  1603*  And  it  was  the  opinion  of  TrebyCh.  J« 
and  rowell  J.  and  the  Court,  that  he  b^ing  a  layman  was  not 
bound  by  the  canons.  Wm*s  Rep.  32.  m  a  note  there,  cite^ 
Pafch.  &'H111.  10  &  n  W.  3.     Belchain  v.  Barnardifton. 

6.  The  defendant  was  indi£Ftd  for  having  kept  a  fchool  without 
ticenci  of  the  bifliop  of  the  diocefe,  &c.  contra  formam  Jiatut* 
Upon  which  it  was  moved  to  quafli  the  indi£hnent  (being  removed 
hither  by  certiorari)  and  the  exceptions  that  were  taken  the  laft 
term  were,  i.  That  there  was  no  Jiatute  that  prohibited  keeping 
ichool  without  licence,  hut  i  Jac.  u  cap.  4.  Par»  9.  and  the  [aid 
a^ pre/crHed  a  particular  punijhment^ytiz*  torfeiture  of,&c.  there^ 
fore  it  was  fiot  an  offence  indi^iahUj  being  a  new  offence.  2.  This 
indi£iment  was  found  before  the  juftices  of  peace  at  the  quarter 
fejjions^  and  they  have  no  power  by  the  a£^,  and  therefore  it  was 
void.  '  3di7,  This  ichool  was  not  within  the  ad  of  James  L  be^ 
caufe  the  a£i  extends  but  to  grammar  fchoolsy  and  this  (chool  was 
for  writing  and  reading.  And  afterwards  in  this  term,  after  a  rule 
made,  that  caufe  fhould  be  (hewn  upon  notice,  why,  &c.  the  in-, 
difbnent  was  quafhed.  -  Ld.  Raym.  Rep.  672.  Esuft.  43  W.  3. 
The  King  v.  Doufe. 

7«  A  ichool  being  ere£ted  by  the  voluntary  contribution  of 
die  inhabitants  of  A.  on  the  wafle  of  the  lord  of  the  manor ^ 
the  lord  infeofis  trufices  in  truft  that  the  inhabitants  of  A« 
jnay  for  ever  have  a  fchool,  &c.  as  of  the  gift  of  the  lord.  Whe- 
hcr  the  tfuftees  or  the  inhabitants  are  to  nominate  the  fchool* 
nafter?  2  Vent.  387.  pt.  355.  Mich^  1700.  Att.  Gen.  &c; 
V.  Hewer. 

8.  If  a  fchool  be  not  tl  free-fchool^  the  inhabitants  have  no  right 
to  fsu  in  the  attorney  generaPs  name ;  per  Ld.  Wright.  2  Vern* 
387.  pi.  355.  Mich.  1700.    Att.  Gen.  v.  Hewer. 

Tor  more  of  School  and  Schoolmafter  in  general,  See  ^roflfbfi 

tfon,  and  other  Proper  Tides. 
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i^ite  faeiafi^. 


(A)    HAv  it  muft  bfo 


bccaafe  the  v 
wordi  of 


SCIRE  facias  again/I  A.  wU  held  t  acres^  aiid  again/l  B. 
utho  held  6  acres f  and  againfi  C  who  held  2  acrgs  as  ftvcral 

the  i^Tis    tenants,  and  ^trptrcl^i  in  th§  fmimit  wh  lyjfna  vmds^  fs  f 


t 

fhiy  had^hun  j^inUnants^  and  therefore  the  writ  was  challenged  ^''^  ^«'" 
quod  nota.     Br.  Scire  feicias,  pi.  201.  cites  24.  E.  3.  23.  fbdngW 

defendant)  quod  dt  coram,  &c.  often  funis  fi  quid  pro  fe  habcat  tut  dicere  fcitt,  qutre,  &c.  fo  aa 
by  the  writ  appears,  that  the  defendant  if  to  be  warned  to  plead  any  matter  in  bar  of  executioiiy 
md  therefore  albeit  it  be  a  judicial  writ,  yet  becauGe  the  defendant  may  thereon  plead,  this  Cetre 
facias  is  aecwnted  in  law  to  be  in  Mature,  of  tm  aSHan,  Co*  Litt«-  sgo,  b«'  '  ^ee  (G)  .ElccM* 
tion  (R.  a) 

2.  In  fcire  facias  the  writ  was  cum  %  N.  recupirajfet^  fitfinani 
fuam  agatnji  fuch  an  one^  and  did  not  Jay  by  what  writ^  and  yet  the 
writ  was  adjudged  good  by  award,  quod  nots^.  3r.  Scire  facias^ 
pi.  31.  cites  44  £   3,  II. 

3.  Scire  facias  by  A.  as  fin  of  y.  daughter  of  A.  and  y.  and  . 
ceuftn  and  heir  of  them  the  faid  A.  and  J^  Sec.  it  Jhall  be  intended 
here  that  J.  father  of  A.  is  dead;    for  other  wife  he  cannot  be 
toufin  and  heir  to  A.  and  J,  father  and  mother  of  the  faid  J.  quod 
nota.     Br.  Scire  facias,  pi.  233.  cites  11  H.  6.  43. 

4.  A  lei  re  fecias  upon  a  judgment  a^inft  the  principal  defen-  is  Mod.  ' 
dant  was  in  bac  parte.     And  per  Holt  Ch.  J.  on  fearch  of  pre-  at4-  s*  c. 
cedents,  where  it  is  again^  the  defendant  himfelf  it  (hould  be  in  LuckT*  **^ 
hac  parte,  but  where  againji  the  baiU  it  (hould  be  in  ea  parte^  and  Goodwin, 
this  will  reconcile  the  precedents.     2  Salk.  599.  pi.  5.  Mich.  10  <*</>>  that 
Will.  3.  B.  R'.    Lugg  V.  Goodwin.  ;»^i»^, 

that  wheicas  it  was  faid  petit  judicium  pro  mifis  &  cufiagllt  iu  bae  parte  that  it  (hould  have  been 
in  ea  parte,  but  in  hac  pane  was  held  good.— — — Ld.  Raym.  393.  S.  C. 

5.  A  fcire  facias  is  a  judicial  writ,  and  muft  purfue  the  nature  ^*^'  '®5- 
rf  the  judgment^  fo  that  where  the  judgment  is  joints  the,  fci.  fee.  cordiolriy 
muft  be  fo  too.     2  Salk.  598.  pi.  i.  Trin.  i  W.  &  M.  B.  R,  "' 
Panton  v.  Hall. 


(B)    Brought.    In  what  County. 

I .  O  C I R  E  facias  upon  recovery  of  an  annuity^  or  of  debt  in  banco  Br.  Lien^pt^ 

O  Jhall  be  brought  in  Mddlefex  ;  for  there  is  the  record,  and  |**q*"^ 
the  matter  is  not  local,  though  the  grant  or  the  contract  was  in  ano^ 
ther  county.     Br.  Scire  fdcias,  pi.  189.  cites  18  £.  4.  18. 

2.  But  upon  recovery  of  landy  or  damage  for  tort  in  land^  the 
fcire  facias  iball  be  brought  in  the  county  where  the  land  is ;  for 
thofe  are  local.  Note  the  difference.  Br.  Scire  facias,  pi..  189. 
cites  18  E.  4.  i8.  ^ 

3.  Debt  was  brought  in  London  againji  an  executor^  who  pleaded  [  28l|  J 
plene  adminijlravit^  which  was  found  for  the  plaintiffs  who  ajjigned 

the  judgment  to  the  queenysnd  thereupon  a  fci.  fac.  ijfited  out  rfthe 
Exchequer  againft  the  defendant  into  the  county  of  D.  upon  a  conjlat  ^ 

that  he  had  certain  goods  there.  The  (heriff  returned  nulla  bona. 
It  was  agreed  by  all  the  barons,  that  a  fcire  facias  may  iifue  out  of 
another  court,  man  where  the  record  of  the  judgment  r^mained^ 
and  into  another  county,  than  where  the  writ  is  brought,  or  the 
party  is  dwelling.  2  jLe,  67.  pi.  90.  Trin.  31  Eliz.  Noon's 
cafe. 
Vol.  XIX,  Y  4.  The 


jcnk.  figi.       ^  T5e  fcire  facias  ought  always  to  purfue  thefirjl  aSllon^  s^ 
^Cro.\     where  A*/  was  brought  in  Cumberland^  and  the  defendant  fuffercd 


be  brought  where  the  original  was  brought,  and  therefore  the  judgment  in  the 
in  the  fame  fcirc  facias  was  reverfed,  Cro.  J.  331.  pi.  13.  Mich.  11  Jac,  in 
whcrc^ihc     ^^^  Exchequer  Chamber.     Wharton  v.  Mufgrave. 

firii  adion  wat  laid.     Hob.  4.  pi.  7.  S.  C. Yclv.  iiB    Musgr  avk  v.  WkartoNi  S.  C. 

H'll'  9  J*c*  B.  R.  But  bccaufe  the  drfrndanr,  -who  was  (ucd  a«  adminiflrator  of  him  againft 
^hora  the  judf^mcnt  waa  recovered^  had  pleaded  plene  adminiliravir,  which  he  (bould  not  have 
•donei  hecaufe  thereby  he  admitted  the  fcirc  facias  good,  whereas  \\^  Jhould  bav«  f  haded  in  atatt" 
memt  of  it,  hy  Jht^vln^  the  firfi  a£iion  to  ba've  been  brought  in  the  county  of  Cymbtriamd,  for  that 
feafon  the  Court  gave  judgment  there  for  the  plaintiff:  but  irdvifcd  the  dctcndacit  to  bring  error, 
and  (hewed  their  opinions  clearly  that  it  would  br  error  ;  bccaufe  now  after  judgment  in  the  fci. 
fa*  the  firft  judgment,  and  this  execution  upon  the  fci.  (a.  make  but  one  record,  of  which  the  judges, 
in  the  Exchequer  Chamber  ought  to  take  notice.  The  reporter  fays,  quod  nota,  a  good  cafe  of 
experience. 

An  adion  of  debt  on  the  original  judgment,  or  upon  a' recognizance,  may  be  laid  in  any  couniV) 
but  a  fci.  fa.  muft  always  go  in  that  county  %t;bere  the  txecuthn  en  the  original  judgment  Jbould  de 
wtade.  >6  Mod.  73.  Fafch.  8  Geo.  1793.  Anon. 

■ 

.  ?^P^'  ^9'  5»  In  debt  on  a  recognizance  taken  before  Hobart  Ch.  J.  at  Ser^ 
aftion  being  j'^^^*^  ^^^  Fleet-Jireet^  London,  and  entered  an  the  rott  in  C.  B.  in 
debt,  no-  Aftddlefex ;  the  adtion  was  brought  in  London.  Per  three  ju dices, 
thmgiafaid  contra  Wjnch.  A  fcire  facias  may  be  brought  in  any  county, 
JoiMof  the  ^^'  ^^3"  P''  'H^«  Mich.  15  Jac.     Hall  v.  Wingfield. 

fci.  fa.  unlefi  by  Huitcn  Serjeant.  Arg.  Hob.  195.  196.  pi.  248.  S.  C.  and  there  Hobart 

Cb.  J.  cites  5  Mar.  Br.  Lieu,  pi.  85-  where  it  is  refolvrd  by  all  the  protbonotarics,  that  a  fci.  fit. 
npon  fuch  a  recognizance,  fhall  be  dire6^ed  to  the  fhcriif  of  London,  and  not  of  Middlefex.  And 
Cager  ciud  a  precedent,  that  upon  a  judgment  given  in  C  B.  at  Hertford  town,  and  the  records 
brought  hither  after ;  yet  the  fci.  fa.  went  to  the  fhrrifF  of  Hertford,  and  not  to  the  fberiifof  Mid- 
dlefex, whereof  the  reafon  muft  be,  becaufe  in  the  record  iifelf  it  appeared,  that  the  judgment  waa 
given  at  Hertford  ;  and  the  like  reafon  is  in  this  cafr.  But  if  the  entry  of  the  records  nvere  generai^ 
that  the  recognizances  were  taken  before  me,  it  (bould  be  underftood  in  court,  and  then  the  a^ioa 
waa  to  be  brought  in  Middlefex.  Cites  18  £.  4.  18.  24  £.  3.  aa.  73.  aa  H.  6.  38.  Br.  Laeu» 
A9«  36.  and  Brief  191. 

^  In  fuch  a  cafe,  the  Court  held  that  it  was  at  the  eleAi  >n  of  the  recognifee  to  bring  his  fci.  fac. 

^cither  in  London,  where  the  recognizance  was  acknowledged,  or  in  Middlefex,  where  it  was  deli- 

vcfcd  and  inrolled.     But  adjourned*     Afterwards,  viz.  Pafch.  23  Car.  the  Court  held,  ihat  the 

fcire  facias  ought  to  be  %^here  the  recogmzance  is  tahn,  and  not  •Ufhere  it  is  recorded  \   fof  there  it 

begins  to  be  a^  record  ;  but  this  being  in  C.  B.  it  was  good  both  ways,  and  thereupon  the  party  had 

}iis  judgment.     Style.  9.  Pafch.  ag  Car.     Andrew's  cafe. Error  was  brought  in  B.  R.  and 

Hall  and  Winckfiild's  casb.  Hob.  195.  was  cited,  and  the  cafe  was  much  debated;  and 
Koll.  (Bacon  abfent]  faid,  that  the  moft  ancient  and  proper  courfe  was  to  bring  the  fci.  fa.  where 
the  fecogniKance  was  taken  ;  but  he  (hewed  in  his  hand  a  ccrtiBcate  of  all  the  prothonotariea  of 
C.  B.  that  of  latter  tiroes  they  have  allotued  it  the  one  way  or  the  otbcr^  and  fo  the  judgment  \yaa 
affirmed.  And  Pafch.  ao  Jac.  Rot.  aio.  B.  R.  between  Poltinc  and  Fairebank,  the  like 
Judgment  waa  givea  upon  a  recognizance  taken  before  one  of  the  judges  of  this  court  in  London* 
and  a  fci.  fa.  brought  in  Middlefex ;  but  ic  was  faid,  that  the  ufual entry  in  thi*  courts  i*  to  expreft 
before  what  judge  it  was  taken,  but  "ko  piace  where  ;  and  theo  it  might  be  brought  in  Middlelex 
without  qu^ion.  All.  12,  13.  Pafch.  aa  Car.  B.  R.  Andrews  v.  Harbom.— — S.  P.  But  if 
the  recognizance  be  not  isroUed,  then  it  lies  in  London  only.  8  Mod.  ^90.  Tria.  10  Geo.  Pah 
V.  Byfield. 


£  2.82  ]  (C)    In  Lieu  of  Refummohv^c* 

I.  T  N  trefpafs^  ifTue  pqffid  for  the  defendant  at  Ac  nifi  priu«,  and 
X    the  parol  is  put  without  day  by  demtfe  of  the  king  before  tie 
day  ift  bank  \  there  the  defendant  fliall  cau(e  tfie  record  to  be  cer- 
tified 


9titt  facfais^ .  iSa 

tified  in  bank,  and  (hall  hav^  fcire  facias  ag^inft  die  plaintifF  to 
have  judgment  agaijift  him,  et  He  de  (Imilibus ;  for  he  cannot  have 
re-attachment  nor.refummons  inafmuch  as  he  is  defendant ;  by 
fome  of  the  King's  Bench.  'Br.  Scire  Faci^,  pL  i8i.  cites  lO 
E.  4.  13. 

2.  In  replevin^  they  were  at  iffuty  and  after  the  parol  was  with^  ionf*["*S" 
out  day  by  dewife  of  the  king ;  and  per  tot.  Cur.  the  defendant  fhall  cites  s!fc.  * 
have  fcire  facias  in  lieu  of  refummons  to  revive  the  ifTue ;    and  fo 

may  be  garnifhee  after  fuch  ifTue.  Br.  Scire  facias,  pL  195. 
cites  10  E.  4.  15. 

3.  So  where  two  bring  feveral  writs  of  ward^  by  which  they  Br.  Refooi- 
enterplead^  there  the  laji  plaintiff Jhall  have  fcire  facias.  Br.  Scire  "J'J^sf  C*^ 
facias,  pi.  195.  cites  lO  E.  4.  15. 

4.  So  for  the  defendant  in  quare  impedit.  Br.  Scire  facias,  Sl^ontipiS!. 
pj.  195.  cites  10  E.  4.  15.  cites  S.  C. ' 

5.  Contra  in  appeal  \  for  there  the  defendant  is  not  to  recover ;  Br.  Re-at-' 
quod  non  negatur.     Br.  Scire  facias,  pi.  195.  cites  10  E.  4.  15.  tachmen^ 

pl*  33*  ciiet 
S.  C— — — -Br.  Refummons,  pi.  t6.  cites  S.  Cf 

6.  Scire  facias  was  fued  in  lieu  of  re-attachment  after  the  plea  s.  P.  Br. 
was  put  fine  die  by  demife  of  the  king;  and  this  for  the  defendant  to  Reftunmom 
have  judgment.     Br.  bcire  facias,  pi.  182.  ^qE^'aTIT. 

That  he  (ball  have  (c'uh  facias  for  the  mifchief,  to  have  return  :  an<}  fb  in  auans  impedit;  for  esch 
is  become  aSfor  againft  the  oibei.  Brooke  faySi  and  Co  it  foems,  that  where  the  defendant  is  becomo 
ador,  or  is  in  a  ca/e  to  recover  uoihing  againil  the  plaintifF,  tbac  he  (hall  have  fcire  facias  in  ifail 
cafe. 

7.  In  account y  if  the  defendant  is  awarded  to  account ^  and  after 
the  king  dies^  and  the  parol  is  without  day^  the  plaintifF  (hall  haVe 
fcire  facias,  and  habeas  corpora  againft  the  jurors,  to  revive  the 
ilTue  which  was  joined  before  the  demife  of  the  king.  Br.  Scire 
facias,  pU  197.  cites  I  H.  7.  I. 


(D)     Lies  for  what. 

I.  O  CIRE  facias  was  brought  where  the  plaintiff  had  difirainei 
O  for  retttj  and  made  avowry ^  and  had  judgment  to  have  return 
in  the  replevin^  and  the  arreages  were  40/.  of  which  he  brought  fciri 
facias  to  have  execution ;  and  becaufe  the  judgment  is  no  more  but  to 
liave  return,  and  not  to  recover  any  rent,  therefore  by  award  he  took 
nothing  by  his  writ.     Br.  Scire  facias,  pi.  99.  cites  21  E.  3.  21.  *r283l 
2.  in  trefpafs  the  defendant  was  condemned^  and  capias  ad  (atisfa-  He  who  i» 
ciendum  awarded,  zna  after  exigent  he  rendered  bimfelf  and  pleaded  ^•ndtmnid 
reliofe  of  the  plaintiff,  and  prayed  fcire  facias  ad  cognofcendumfaSlum^  ^AuluireV,  * 
and  had  it :  and  it  was  (aid  per  Cur.  that  if  the  plaintifF  be  warned  and  Ls  rr- 
thereupon,  *  and  does  hot  come,  the  defendant  fliall  go  quit.    Br.  ^'•A  »»^ 
Scire  fecias,  pi.  ,55.  cites  22  Aff.  91.  '^^ 

is  fffmed  againft  bimt  Y^  if  ^c  be  not  ready  be  (hall  not  have  fcire  facias  ad  cognofcend.  fa&unl ; 
for  be  ihail  oot  kftYC  fcirc  Saci>»|  QDicfi  he  bo  in  perfon.  Per  Cttr«  Br,  Scire  facias,  pi.  1 70.  elect 
a  £.  4.  S4« 

y  a  3  A 


283  r^cfte  fitcfa0« 

Br.  Scire  fa.      j.  A  man  may  havc  fcJre  facias  of  an  advowfin^  and  alfo  a  cifr . 
I's'cuci  s'*    '^^■^  ^c-  quserc  inde ;  for  precipe  quod  reddat  docs  not  lie  of  an 
c.  in  a  nou.  advowfoH,  and  yet  it  is  permitted  in  common  recoveries  for^af-  * 
--Br.  Quarc  fonmces.    Br.  Scire  facias,  pi.  26,  cites  43  E.  3.  15. 

§o«  cites  42  £.  3.  15,  [but  it  (hould  be  43  £.  3.  15.  and  fo  are  the  otber  editions. j 

•4.  Scire  facias  lies  upon  offices  found  for  the  iing^  and  againjf 
patentees  of  the  king,  and  againft  the  committee  of  the  king,  and 
againji  the  occupiers  of  the  lands.  Br.  Scire  facias,  pi.  227.  cites 
10  H.  4.  2.  and  Fitzh.  Traverfe  50. 

5*  Scire  facias  lies  of  common^  or  corody  upon  fines  levied  of 
them ;  per  Aihton  J.  quod  non  fuit  contradidlum  in  nature  of 
aflife  in  fine,  Br.  Scire  facias,  pi.  171.  cites  4  £•  4.  2. 
Br.SQrmire,  6*  It  was  doubtcd  where  information  is,  that  J.  S.  is  paj/tng  intg 
pi.  28.  citci  another  land  with  plate  or  money^  if  fcire  facias  (hall  iffue  againlt 
him,  or  not ;  and  the  heft  opinion  was,  that  it  (hall  not.  Br. 
Scire  facias,  pi.  169.  cites  L.  5  £.  4.  i. 

7.  Where  the  jurors  in  appeal  acquit  the  defendant^  and  the 
plaintiff  is  not  fufficient  to  render  damages^  and  finds  abettors,  fcire 
facias  Jhall  iffue  againji  the  abettors  to  render  damages.  Br.  bcire 
lacias,  pi.  239.  cites  F.  N.  B.  114. 

8.  Scire  facias  to  have  livery  out  of  the  hands  of  the  kingj  where 
one  was  found  heir  by  one  office,  and  another  by  another  office. 
Br.  Scire  facias,  pi.  239.  cites  F.  N.  B.  160,  161. 

9.  A  writ  of  error  was  brought  in  the  Exchequer-Chamber  of 
a  judgment  in  B.  R.  and  the  judgment  was  affirmed  ;  a  fcire  facias 
will  not  lie  for  cofis  without  (hewing,  that  the  judgment  was  affirmed 
in  Cam.  Scacc.    8  Mod,  73,  74.  Pafch.  8  Geo.  1723.     Anon. 

(E)     Lies  upon  what  Suggefilon  or  Surmife. 

1.  T  F  a  man  leafes  Xznifor  life^  the  remainder  over  infee^  and  the 

X    tenant  for  term  of  life  aiesy  and  z  fir  anger  intrudes^  he  in  the 

remainder  in  fee  niay  have  fcire  facias ;    quod  nota,  upon  naked 

matter  in  fa£l.    Br.  Scire  facias,  pi.  238.  cites  6  £.  2.    F.  N.  B. 

*  tit.  Intrufion. 

Urooke  2.  If  the  demandant  recovers  in  forthedon^  and  afler  land  defcends 

feemsto  be  ^^^'"^  ^^  anceftor  warranted  the  land  recovered  before,  there  the 

|>v  fcire  fa-    tenant  (hall  have  procefs  to  recover  the  land  defcended  after  :  per 

ciat;  for  fo  Finch.     Br.  Scire  facias,  pi.  17.  cites  40  E.  3.  26. 

aa  1 1  H.  ^  ^  T  , 

St.  Per  Hank.  And  fee  4  H.  6.  4.  a  difference  %ubere  the  demandant  recover s^  and  'where  the 
^plaintiff  h  barred^  as  in  debt  upon  riens  enter  matns  pleaded  by  executors^  and  the  piaintiffis  barred^ 
and  ajTets  comes  a/rer,  ibere  he  (hall  not  have  fcire  fdcias.  Per  Cur.  For  this  judgment  annuls  the 
Tccordt  but  in  for medoo  judgment  is  for  the  demandant ;  therefore  there  remains  a  lecoid.  Note 
the  difierence.     Br.  Scire iacias,  pi.  17.  cites  40  £.  3.  26. 

Jtdoefnotite      3-  Scire  (acibs  fiall  lie  upon  matter  of  record  and  alfo  uponfug-* 
^mponfiermife  geflion  upon  matter  certain^  hut  not  upon  matter  which  is  uncertain. 
St't'/^   Br.  Scire  facias,  pi.  8.  cites  27  H.  6.  7. 
•/ reiQrd  Mdfurvufe^  It  lies  wcH  i  ^uod  SOU.    Br«  Scire  facias,  pU  1181  cites  14  H.  ;•  7*^ 

A.  Jn 


4*  ^H  Chanciry^  if  the  heir  furmijes^  that  his  mother  has  nmri  in 
inoer  thanjhe  ought^  he  (hall  have  (cire  facias  opon  this  fug|;eftion. 
Per  Fortcfcue,  &c.     Br.  Scire  facias,  pi.  8,  cites  27  H.  o.  q* 

5.  And  per  Prifot.  If  the  heir  be  vouched  in  dower  in  the  fame 
county^  and  the  feme  recovers  againji  the  heir^  if  he  has^  and  ij  not 
againft  the  tenant^  and  he  over  in  value^  fhe  takes  execution  againft 

the  heir^  and  after  this  land  is  devejied  out  of  his  pojjejjion  by  elder  "i 

title ;  now  (he  fhall  furmife  this  matter,  and  that  me  heir  has  na 
more  by  the  fame  anceflor  by  defcent  within  the  fame  county, 
and  pray  fcire  facias  againft  the  firft  tenant,  and  (hall  have  it  upon 
this  furmife  and  matter  of  record,  as  in  the  cafe  of  dower  before. 
Br.  Scire  &cias,  pL  8.  cites  27  H.  6.  7. « 

6.  So  where  a  man  has  verdiH  or  judgment^  and  after  reUafeSy 
the  defendant  (hall  have  fcire  facias  ad  cognofcend*  fa^um.  Br. 
Scire  facias,  pL  8.  cites  27  H.  6.  7. 

7.  Where  fully  adminifteredy  in  debt  a?ainft  executors,  is  found  Br.  Cxecu* 
with  them,  and  after  affets  comes  to  their  hands^  the  plaintiff  upon  ^^  s!*.** 
fiirmife  fhdl  have  fcire  facias  out  of  the  firft  record  to  have  execu* 

tion  of  thofe  goods, .  Br.  Scire  facias,  pi.  12.  cites  33  H«  6.  24. 

(F)    Brought  in  what  Courts  or  out  of  what  Court  secr(B)pi.^ 

it  fhall  ilTue. 

I.  TT  was  ordered,  \in  Chancery']  that  the  plaintiff  might  take 
X   out  fcire  facias  againft  the  defendant /^r  not  paying  of  money 
accordihg  to  an  order ^  in  12  &  13  Eliz.     Li.  A.  fo.  162.   Toth. 
J72.     Broughton  v.  Vicccom'  Bindon. 

2.  The  debtor  being  in  execution  in  the  Marfhalfea  upon  a  judg-  B")^'  «45- 
irient  in  B.  R.  removed  himlelf  by  habeas  cdrpus  into  Chancery^  s. Cbutilot 
and  fo  was  committed  to  the  Fleets  and  then  got  a  forged  releafe  of  s.  P. 

the  execution,  and  brought  an  audita  querela,  and  a  fcire  facias  r^- 
turnable  in  the  court  of  Chancery.  And  Williams  J.  faid,  (to 
which  the  whole  Court  agreed)  that  there  is  no  precedent  that  on 
a  judgment  in  any  of  the  king*s  courts  an  audita  (querela  fhould 
lie  and  a  fcire  facias  thereupon  returnable  in  Chancery,  nor  any 
where  but  only  in  the  fame  court  where  the  judgment  was  given, 
who  beft  know  the  proceedings  in  the  fame  caufe ;  but  otherwife, 
had  the  judgment  been  upon  a  recognizance,  or  on  a  ftatute  mer- 
chant or  ftaple  ;  for  in  fuch  cafe  it  might  be  returnable  in  Chan- 
cery, becaufe  the  recognizance  is  before  that  Court,  who  are 
judges  of  it.     2  Bulft.  10.  Mich.  10  Jac.    Scriven  v.  Wright. 

3.  judgment  was  given  in  debt  in  the  grand  feffions  in  Wales 
againft  one  who  lived  there^  and  died  afterwards  intejiate.  y.  S. 
who  dwelt  in  London^  took  out  letters  of  adminiflration.  The  quef- 
tion  was,  whether  the  record  might  be  removed  into  the  Chan- 
cery by  certiorari,  and  fent  from  thence  by  mittimus  into  B.  R« 
or  C.  B.  in  order  to  have  a  fcire  facias  to  make  the  lands  in 
"Wales,  or  goods  in  die  hands  of  the  adminiflYator  liable  to  the 
judgment  there.  And  all  the  juftices  and  barons  being  aflembled 
conceivedi  that  it  could  not }  for  fcire  facias  Uo  in  no  court  but 

y  3  wbcr^ 
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whin  the  judgment  was  given.  And  otherwife  all  judgments  in 
London  and  inferior  corporations  would  be  executed  here,  which 
would  be  very  inconvenient  to  make  lands  or  perfons  liable  in 
other  manner  than  they  were  at  the  time  of  the  judgments.  Cro. 
C.  34.  pi.  7.  Pafch.  2  Car*  Anon. 

See  (A) —  (G)     Proceedings  and  Pleadings. 

N  fcirc  facias  the  defendant  faid^  that  the  plaintiff  was* tenant  of 
the  tenements  the  day  of  the  writ  pur  chafed^  and  yet  isy  judgment  of 
the  writ.     And  it  was  held  a  good  plea^  and  not  a  nontenure ;  for   the 
plainttiFcannothaveexecution-againfthimfelf:  andalfo  if  the  plain- 
'    tiflrdifleifes  the  tenant,  and  now  has  execution,  it  will  be  hard  for 
the  tenant  to  have  affife  againft  the  plaintiff,  contrary  to  his  judg- 
ment Br.  Scire  fiicias,  pi.  137*  cites  39  £•  3.  28. 
Ilr.  Proeeri,       2.  In  fcire  facias  of  kndj  if  the  tenant  makes  default  after  appearance 
1!  C^^"**  petit  cape  (hall  ifTue:  and  fo  it  was  admitted  in  a  fcire  facias  with- 
out queftion  made.     Br.  Scire  &cias,  pi.  230.  cites  42  £.  j«  2. 

3.  In  fcire  facias,  if  Ac  Jher iff  returtis  that  the  party  is  warned^  and 
does  not  come,  execution  fhalj  be  awarded ;  quod  nota.     Br.  Scire 
facias,  pi.  23.  cites  43  £.  3.  13. 
Where  a  4.  Scire  facias  upon  a  recovery  of  land  ;  the  tenant  /aid  ^  that  after 

fcire  facia*  ^^^  recovery  the  plaintiff  entered  \  judgment  if  at  another  time  execution 
lto\,ave^a:t^  ^Z^^  *^'^  hoTje.  Parlc  faid  he  had  nothing  after  the  judgment ;  Prift, 
tution  of  A  and  the  others  econtra.  Brooke  fays,  and  fo  it  feems  that  the  entry 
^Pr^^l  '*  °'  ^^^  ^^°  recovers  is  good  within  the  year,  and  after  the  year,  and 
lands  and  f  po^^  ^^  ^eir  of  him  who  is  in  by  defcent  from  him  who  loft,  and 
damagei,  againft  his  feolFee,  if  no  releafe  be  made,  &c.  after  the  recovery,  and 
Ac.  the  dc-  before  the  entry.     Br.  Scire  facias,  pi.  52.  cites  49  E.  2.  23. 

fltadedan  entry  hy  the  plaintiff  into  the  land  mefne  6et^vef7t  the  vfrJift  and  the  judgment  ^  by  which 
he  was  feifed  in  his  demefne,  as  of  fee,  jrc.    Judgment  of  the  wtit.     Upon  demurrer  the  opinion 
of  ihe  Court  was,  that  it  was  no  plea ;  but  the  reporter  fays,  qiizre  if  the  plea  bad  been,  and  jet  U 
/effedf  Sec.  which  amounu  to  a  nontcoure.    D.  227.  pi.  4s.  UilL  6  EVu,    Burlace  v.  W^id.'^ 

5.  In.  fcirc  facias  againft  feveral  tenants,  if  the  writ  be,  that  A. 

and  T.  entered  into  the  manors  of  S.  and  D,  and  held  themfeverally^  it 

is  ill :  but  if  it  be  that  J.  entered  into  the  manor  of  D,  avd  T.  into  the 

manor  of  S,  and  held  them  feverallyy  it  is  good,  by  judgment.      Br. 

Brief,  pi.  423.  cites  11  H.  4.  15. 

In  fcire  fa-       6*  Where  two  brings  Jcire  facias^  and  the  one  will  not  fue^  fum- 

ctas  by  /wo,  mons  ad  fequendum  fimul  fhall  iflue,  and  not  fcire  facias  ad  fequen* 

\^dn0t    ^""^  fimul.     Br.  Procefs,  pi.  38.  cites  12  H.  4.  3. 

fne ;  aftd  it  was  held  that  prccrfi  may  he  made  hyfnntmont  ad  fet^yendum  fimul  \  and  by  fome  it  (haU 
be  hy  fcire  facias  ad  fequendum  JimuJ ;  but  the  beuer  party  held  (hat  ii  Ihall  be  fcuc  faciaa,  and 
not  i>y  fummgns.     fir.  f  iocc£s,  pi.  108.  cites  6  H.  ;.  12. 

7.  A  releafe  of  all  anions  is  a  good  bar  of  fcire  facias.    Co.  Litt* 
290*  b. 

8.  So  a  releafe  of  executions  is  a  good  bar  in  a  fcire  facias.     Co* 
Litt.  290.  b. 

9.  Upon  a  rule  of  Court  to  (hew  caufe  why  a  fcire  facias  to  revive 
etjudgrnent^  Was  not  good,  this  was  offered  tor  caufe^  that  it  doth 
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notjhew  hefore  whom  the  judgment  was  ^ivsn^  which  was  to  be  revi- 
ved by  the  fcire  facias,  and  confequeiitly  there  appears  no  judgment' 
to  warrant  the  fcire  facias.  To  this  Roll  J.  anfwered,  that  m  C.  B. 
tbecoitrjeis  to  fct  forth  he  fore  whom  the  judgment  is  given,  but  in  B, 
R.  the  courfe  is  not/o;  but  aflced  how  the  record  comes  hither? 
the  counfel  anfwered,  that  there  was  a  judgment  in  Canterbury,  and 
upon  that  a  writ  of  error  was  brought  in  this  court,  and  the  judg- 
ment affirmed  upon  that  writ  of  error,  and  then  a  fcire  facias  iiTued 
out  here  upon  the  judgment  againft  the  bail,  and  upon  this  the  bail 
moves  upon  the  record,  that  there  is  error  in  the  fcire  facias.  Roll.  [  286  1 
J.  faid,  the  record  is  well  enough  -,  in  a  fcire  facias  it  is  not  requi/ite 
to  jay  confideratum  eft  per  cwiam ;  therefore  let  the  fcire  facias  (land* 
Sty.  72.  Mich.  23  Car.  B.  R.  Cheever's  cafe. 

10.  I^is  the  conftant  pra£lice  of  B.  R.  to  (w^botb  the  fcire  facias's  &  Salk.  599^ 
at  once^  in  regard  that  there  ought  to  be  ^full  time  between  the  date  of  j'^j*-  ^  ""• 
the  2^  fcire  facias,  and  the  return  of  it;  and  in  C.  B.  there  is  but  Anon.  takc% 
one  fcire  facias,  except  in  the  cafe  of  an  executor.  Skin.  633.  Hill,  notice  o( 

7  W.  3.  B.  R.  Barney  v.  Hardifty.  tlB^K^^u 

two  fcire  facias's  and  two  nihil),  arc  returned,  and  that  heretofore  both  were  fued  oat  together  by 
making  the  teftc  of  the  fecondj  as  if  the  fiiil  weie  returned  ;  but  now  the  Court  made  a  rule  that 
both  Oiould  not  be  fued  out  together,  bui  the  fird  (hould  be  duly  returned  before  the  fecond  (hould 
be  fued  out,  and  that  the  fecond  (hould  be  leftcd  the  day  of  the  return  of  the  firft.  . 

1 1.  Where  a  fcire  facias  is  brought  in  B,  J?,  upon  a  judgment  In  an  Ld.  Rayn. 
^inferior  courts  it  muji  appear  in  the  wnt  itfcif  how  the  judgment  came  into  Guflianx  v 

B*  R.  (viz.)  whether  by  certiorari^  or  by  writ  of  error  ^  becauje  the  Hardy.S.C. 
txeaaion  is  different  \  for  if  it  came  in  by  certiorari,  the  fcire  facias  according- 
muft  fct  forth  the  limits  of  the  inferior  jurifdidtion,  and  pray  execu-  cond  refolut 
tion  within  thofe  particular  limits,  and  alfo  that  the  judgment  came  tion  the^e. 
in  by  certiorari ;  but  if  it  came  in  by  writ  of  error,  that  muft  be 
(hewn  in  the  fcire  facias  itfJf  likewife,  and  pray  execution  generally. 
3  Salk.  320.  pi.  5.  Pafch.  9  W.  3.  B.  R.  Guillam  v.  Hardifty. 

12.  And  whereas  the  fare  facias  in  the  principle  cafe  recited  the  ^d-  R»yin» 
judgment  in  the  inferior  court  jtcut  per  infpe^icnem  recordi  nobis  con-  g  ^"  *^_  • 
^at  it  was  for  that  reafon  ill ;  for  it  ought  to  be  Jtcut  patet  per  reco7'-  cord'ingly, 
dumy  becaufe  if  the  defendant  (hould  plead  nul  tiel  record,  it  muft  the  third  re 
be  tried  by  the  record  itfelf,  and  not  bv  i«fpe6lion ;  (o  this  fcire  c!rth*"w 
(acias  was  qua(hed.     Per  Holt  Ch.  Ju(r.  and  the  Court.    3  Salk.  Mich.  8  W.  - 
320.  pi.  5.  Guillam  v.  Hardifty.  3*.  ?•  R. 

'  Gillam  V, 

Harnage,  S.  C.  And  it  was  error  of  a  judgment  in  the  court  of  Marfhairea,  and  afterwardi  a  fcire 
facias  was  brought  agiinft  the  bail,  wherein  ic  was  recited  that  the  judgment  was  in  the  Marfhalfea 
court,  au$d  aitidem  recordum  certh  d<  caufit  coram  ftobis  venire fecimui ;  and  upon  motion  this  writ 
was  oQaQied,  becaufe  by  the  form  of  it,  viz.  eertU  de  caufix^  the  rccoid  waa  removed  by  certiorari^ 
ao^  they  ihall  not  make  ufe  of  this  court  to  execute  the  judgmenu  of  other  courts,  unlefs  they  are 
ararmea  there  on  a  writ  of  error ;  wherefore  the  plaintiff  brought  a  new  writ  of  fcire  facias« 
■ithough  the  writ  was,  that  the  record  came  bitber  by  writ  of  error ^  but  then  the  fcire  facias  fhould 
recite  thus,  (viz.}  ^ttod  fuidem  recordum  €9ram  nobis  caufa  errorit  corrigend.  venire  fecimMi. 

13.  Judgment  againft  feveral  defendantSy  and  a  capias  and  a  cepi 
corpus  returned  as  to  one ;  then  another  of  defendants  dies^  and  he  that 
was  in  execution  ejcapedy  and  a  fcire  £icias  againft  the  furvivor,  the 
tertenants  of  the  deceafed^  and  him  that  had  efcaped :  and  per  Cur.  It 
may  wdli>e;  but  firft  the  fcire  fiicias  ought  Xx>fnggeji  that  he  had 
ifc^d.    Aad  .^dly,  it  ought  to  be  df  terra  iff  Unemniis  of  the 

y  4.  t^rtQna»l? 


tertenants  of  the  deceafed,  and  de  terris  &  tenementU  &  boms  id 
catalKs  of  the  furvivors.  '  12  Mod*  254.  Mich.  10  W.  3.  Anon. 

14.  There  is  this  ^^r/&v  between  a  fcire  hchs  n^ti  judgment 
In  deity  and  in  eje^mefa\  for  in  the  laft  the  party  raay  controvert  the 
oripnal  title.  Per  Cur.  12  Mod  499.  Pafch.  13.  W,  3.  Anon,  cites 
it  as  in  the  cafe  of  Pro£lor  v.  Johnfon. 

15.  It  was  moved  to  have  oyer  of  a  fare  facias  \  but  it  appearing 
Aat  it  was  taken  out  to  ajjign  errors ;  the  Court  faid  they  do  grant  this 
motion  in  fcire  iacias's  againft  bail,  and  to  revive  a  judgment,  but 
here  they  could  not  do  it.  Barnard  Rep.  in  B.  R.  90.  Mich.  2 
Geo.  2.  1728.    Fuller  v.  Barnes. 

i6«  On  motion  for  the  mafter's  report  of  the  irregularity  of  a 
fcire  facias  upon  a  judgment,  he  faid  the  cafe  was,  that  an  executrix 
who  was  the  defendanty  gave  a  letter  of  attorney  to  confefi  a  judg- 
ment  to  the  plaintiff}  this  judgment  was  accordingly  figneiy  hut 
£.287  1  ^tver  entered  on  record^  yet  afterwards  the  defendant  pleaded  it 
in  bar  of  another  aiiion.  And  now  a  fcire  facias  being  taken  upon 
ity  the  queftion  was,  whether  it  .was  regular?  Mr.  Fazakerly  ob- 
jedied,  that  it  was  ^  for  the  Court  has  a  power  to  give  the  plaintiff 
leave  to  enter  it  up  nunc  pro  tunc ;  and  he  faid  they  would  do 
that,  becaufe  the  defendant  has  already  taken  advantage  of  it« 
But  the  Court  obferved,  that  the  prefent  matter  before  &em  was 
only  the  irregularity  of  this  fcire  facias:  and  clearly  it  is  foy  be* 
caufe  there  is  no  judgment  on  record  to  found  it  upon.  Accord- 
ingly  the  judgment  on  the  fcire  fiacias  was  fet  afide.  Barnard 
Rep.  in  B.  R.  133,  134,  Hill.  2  Geo.  2.  1728,  Dale  v.  Rufted, 
cites  5  Mod.  88. 


(H)     Returns  good.     In  refpeft  of  the  ^ime. 
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N  fcire  &cias  againft  the  bail,  it  was  agreed  by  the  Court 
and  clerks,  that  by  the  courfe  of  the  court  there  ought  to 
be  14  days  between  the  tefte  of  the  iji  fcire  faciasy  and  the  return  of 
the  2dy  (viz.)  7  days  between  the  tefte  and  return  of  eachy  and  that 
the  fcire  facias  ought  to  be  4  days  at  leafl  in  the  hands  of  the  /beriff 
before  the  return  thereof  \  but  in  the  principal  cafe,  the  return  of 
ihefirji  writ  being  die  fabbati poji  craft,  animarumy  between  which, 
day  and  the  return  of  me  2d  writ  there  were  not  j  days,  the  Court 
declared  they  were  not  obliged  to  confult  the  almanack  to  know 
it ;  for  it  may  be  that  7  days  in  fome  year  may  be  between  them, 
and  that  to  retard  execution  this  ihall  not  be  inquired;  but  if  be- 
fore the  return  of  the  2d  fcire  facias  it  had  been  moved  to  fhew 
the  truth,  the  Court  would  have  the  regularity  thereof  examined. 
And  in  this  cafe  the  plea  of  the  defendant,  that  the  principal  died 
before  anv  fcire  facias  iffued  againft  the  ball,  was  held  To  infufficient 
that  the  defendant's  counfel  did  not  offer  to  maintain  it ;  and  judg- 
ment was  given  for  the  plaintiff.  2  Jo.  228.  Mich.  34  Car.  2. 
B.  R.  Levingfton  v.  Stoner. 
ftbeintob*  2.  After  a  writ  of  error  brought  on  a  judgment  in  C.  B.  there 
Ifc^ficilL*  ^^^  *  /'•  fi^*  'S/'^  ^^  Nivmb.  returnable  di^  veneris  proxime.poft 
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OUab.  fan£fi  HiHarli  ubicunque  tunc  fuerimus  in  anglta,  to  (hew  groun^^l 
caufc  quare  txecuiionem  non  haberet\  to  which  the  defendant  de-  ^^^^"^^ 
murred,  and  it  was  held,  that  fuch  writs  of  fci.  fac.  were  made  ^^,  which 
returnable  fometimes  at  a  day  certain,  and  fometimes  upon  com-  ■**<>0"8wsU 
mull  days  j  but  that  thjs  writ  returnable  on  a  day  certain  ubicun*  S^^^Jj,^ 
que,  &c.  was  naught,  for  it  ought  to  be  returnable  on  a  common  day^  abley^/^«ii« 
if  a  Jic4sta»  nobis  ubicunque^  &c.  3  Salk.  320.  pi.  4.  HilU  2  &  3  ^w'lWhereat 
W.&M.inC.  B.    Manning  V.  Bois.  iSroiwcu 

a  dav  certain,  Holt  Ch.  J.  faid,  it  is  good  the  one  way  or  thr  other.  Judgment  for  the  plaintiff* 
a  Ld.  Raym.  Rep.  8^3,  854.  Pafch.  a  Ann.    Weft  v,  Sutton. 

3«  It  was  adjudged  that  in  a  fcire  iacias  it  is  fufficient  that  there  ^^Ti\x.  469* 
be  15  days  iriclujive  between  the  tejle  of  the  writ  of  the  firjt  fcire  fft^rit**l|g 
fu:ias,  and  the  return  ofthefecond,   12  Mod*  215.  Mich.  10  W«  3.  taken  out 
Goodwin  V.  Beakbane.  and  te^ed 

veturmMt  %\  OH.  and  an  alias  icire  facias  was  taken  put  tefie  on  the  ^ifi  ofOa,  (the  day  of  retur^ 
of  the  firft  writ)  retumahle  7  l^ov.  It  was  objeacd  that  there  were  not  15  days  expluute  df  the 
very  days  of  the  teAe  and  return ;  but  the  wbo)e  Court  held  the  writs  good ;  for  there  a^  8  days 
between  the  tefte  and  return  of  eachi  and  the  fecond  writ  roufl  bear  tefte  on  the  day  whereon  tne 
fir  ft  was  returnable,  and  confequenily  that  day  muft  be  reckoned  twice.  Bcfidei,  no  manner  of 
objeAion  can  be  made  to  the  writs  nngly ;  fo  that  if  each  is  good  as  it  ftands  alone^  the  putting^ 
them  together  *  ftiall  not  make  them  irregular  by  a  joint  computation  of  time,  and  judgment  for 
the  plaintift  %  Salk.  599.  pi.  7.  S.  C.  by  the  name  q{  Goodwin  v.  Peek  accordingly,  and 

fays  the  pradifcrs  agreed  it  to  be  fo«—  .  '  Con>yns's  Rep.  53.  pi.  3^.  Goodwin  v.  Bearbanic 
5.  C.  accordingly. 


4.  Two  fcire  facialis  were  taken  out  at  one  and  the  fame  timf  with 
the  fame  tme^  and  one  returnable  quinden*  Hill,  and  the  other  crafiino 
Purif.  rer  Cur.  though  diere  were  different  returns,  and  at  a 
convenient  diftance,  yet  it  was  wrong,  becaufo  the  defendant  by 
this  means  would  lofe  the  benefit  of  2  fcire  facias's,  which  the  law 
gives  him.   6  Mod.  86.  Mich.  2  Ann.  B.  R.   Jevon  v.  Turner. 

5*  It  was  moved  to  qua(h  a  fcire  facias  quare  executionem  non^  &c. 
Jited  by  the  defendant  in  error  to  make  the  plaintiff  affign  his  errors  ; 
becaufe  the  original  fuit  in  C  B*  was  by  bill  qf  privilegOy  and  tbg 
fcire  facias  therefore  ought  to  be  returnable  at  a  day  certain,  but 
this  was  made  returnable  upon  a  common  return.  And  of  that  opi- 
nion was  the  Court,^  becaufe  fcire  fkciag's  ought  to  be  made  re- 
turnable according  to  the  nature  of  the  original  fuit  below  in  C.  B« 
and  Trin.  11  Ann.  between  Davison  and  Parkbr,  it  was 
adjudged  fo  by  the  court  of  B«  R.  in  the  very  fame  cafe.  And 
the  writ  of  error  was  quafhed.  2  Ld.  Raym.  Rep.  141.  Eaftcr 
12GC0.B.R.    Eden  v.  Wills. 


(I)    Return,     Good.     And  Peremptory^  in  what 

Cafes, 


[288]^ 


X.  QCIRE  facias  againft  tw$jo(  certain  land,  the  Jherijf'  ri» 
O   turned  the  one  warned^  and  the  other  nihil  \  and  the  phuntiff 

frayed  execution  at  his  peril  againil  him  who  is  returned  nihil. 
Qr  Shurd}  you  (ball  havp  execution  at  your  peril  upon  fuch  f  etum 

io 


in  fcire  facias  upon  ^3/  or  trefpafs^  contra  in  fcire  £iciai&  upon  franks 
Untmtnt ;  for  there  he  may  be  warned  in  the  land  of  which  execu- 
tion is  fued,  by  which  [he  awarded  him  to]  fue  writ  to  warn  the 
other,  quod  nota,     Br.  Scire  facias,  pL  124.  cites  24  £.  3.  25. 
2.  Scire  facias  was  returned  by  y.  JV.  and  IV.  S.  and  did  not 
^  fay  probos  &  legales  homines  i   and  the  defendant  appeared  and  took 
exception^  et  non  allocatur.     Br.  Procefs,  pi.  59.  cites  8  H.  6.  27. 
3*  In  audita  querela  againji  twOy  where  the  one  has  releafed^  and 
low  fue  execution  and  fcire  facias  thereupon,  and  at  the  day  the  one 
af  the  conufees  makes  default^  this  is  the  defiiult  of  both,  and  the 
piainti£F  mall  recover  damages.     Br.  Scire  ^cias,  pi.  183.  cites 
II  £•  4.  8.  and  cites  tit.  Damages  125.     That  by  the  firft  return 
of  Icire  facias  the  plaintiiF  (hall  have  judgment,  and  fo  always  upon 
fcire  feci  returned  as  it  feems,  but  otherwife  it  is  of  nihil ;  for 
fometimes  there  (hall  be  2  nihils,  and  fometimes  but  one  nihil. 
Br.  Scire  ficias,  pi.  183. 
Itwtt  4«  '^  '^'fc  facias  upon  a  record  in  B.  R.  where  the  action  is 

moved  to  brought  by  original^  muft  alledge  a  place  where  the  court  was  heldy 
S!foUttefor  ''^^"^^  ^^  ^^  ambulatonr,  and  the  writs  returnable  there,  are  coram 
auafluog  •  nobis  ubicunque  tunc  tuerimus,  &c.  but  'tis  otherwife  upon  records 
fcire  faciM  in  C  J2.  becaufe  that  court  is  confined  to  a  certain  place  by  magna 
??j;^*    charta.    Vent.  46.  Mich.  21  Car.  2.  B.  R.    Glinn  v.  Smith. 

the  exception  took  to  it  wat,  chat  it  was  ritumahlt  coram  nohh^  without  faying  milruwqMet  or  fo 
vocb  Mafmd  Uyha,  The  Court  faid,  they  thought  the  coram  nobia  might  fupply  the  ubicun- 
que ;  bat  not  the  other  fault,  and  accordingly  made  the  rule  abfolute.  Barnard  Rep.  in  B.  R.  397* 
Pafcb.  3  Geo.  «.  1730.    Bay  net  v.  Forreft.  citea  Sid«  8o>  81.  a  Vent.  46. 

For  more  of  &tfre  fatten  in  general.  See  Safl,  (CjCeCUtfOtl^ 
JfnejKy  ^terOffatfbe,  RtCetCet,  and  other  proper  Titles. 


[  ^89  ]  ftcrttjener. 


(A)     How  confidered,  and  Cafes  relating  to  their 

Tranfa£tions  in  their  Buiinefs, 

I.  QCRIVENER  is  not  z  prokBon  of  fucb  oftimation  in  hw 
O    as  to  maintain  an  aAion  on  fuch  words  (aid  of  him  as  of 

an  attorney^  Sec.  agreed  by  all.   2  RoIL  Rep.  92U  Trin.  Jac.  B.  R« 

in  the  cafe  of  Brett  v.  Tr^illian. 

2.  One  Glover  [a  Icrivener]  having  the  putting  out  of  the  de« 

iendant's  money}  to  whom  the  plaiatiff  paid  the  mooey  again  at 

the 


* 

the  day ;  becmife  the  money  was  not  paid  to  the  defendant,  and 
the  fcrivener  breaking,  the  defendant  puts  the  bond  in  fuit ;  or- 
deredto  cancel tbe  bona.  Toth.  273.  cites  Huet  v.  De  la  Fontaine. 
Hill.  20  Jac.  ii.  B.  fol.  464. 

3.  Nota,  per  Keeling  Ch.  J.  ct  Curiam,  that  if  one  trujis  a 
fcrivener  to  take  fecurity^  and  he  after  refufes  to  deliver  it  up^  and 

receives  the  money^  he  does  it  without  warrant ;  and  if  he  dies  the 
creditor  may  fue  the  obligor,  after  the  death  of  the  fcrivener ;  ex 
motione  Finch,  to  fet  afide  warrant  of  attorney,  fo  obtained  by  one 
Yarway.  2  Keb.  249.  pi.  25.  Trin.  19  Car.  2.  B/R.  Hicks 
y.  Loging. 

4.  One  had  carried  writings  to  one  P.  a  fcrivener j  and  among  vcnL  ifi^ 
them  was  a  deed  which  mainly  concerned  the  houje  P.  lived  in  5  he  re-  S.  c.  ac- 
delivered  ail  the  other  writings  5  but  as  to  that,  he  laid,  he  held  his  ^^^^* 
houfe  by  it,  &c.    But  per  Cur.  he  being  one  over  whom  they  had  the  deeds 
a  poWer  as  a  maker  of  deeds>  &c.  would  not  let  him  keep  what  he  v^  ™^* 
was  intruded  with  in  the  way  of  bis  profejjiony  but  made  him  put  {-Jft^id^i^ 
the  party  in  the  £une  condition  as  he  was  at  firft,  and  then  he  forecouniei^ 
might  recover  the  deed  by  law.     Skin*  i.  cites  Mich.  21  Car.  2.  ^^^  ^y  ^i» 
B.  R.     Parry's  cafe.  delivered  to 

/        *    •  a  fcrivener 

by  coiifent  of  the  parties,  and  that  the  deed  not  delivered  back  concerned  a  3d  perfon,  and  Is 
whom  the  Ichvencr  delivered  it,  which  the  Court  thought  an  abufe  of  his  pradioe. 

5.  So  like  wife  was  it  done  in  Ld.  Ch.  J.  Hale*s  time  in  a  cafe 
of  the  like  nature.     Skin.  i.  cites  Doble's  cafe. 

6*  J»  pojfeffed  of  QtTtalti  valuable  j^^^^i,  put  them  into  the  bands 
of  B.  an  upholjierer^  to  fell  them  for  hira,  but  wanting  money 
applied  to  C  a  fcrivener  to  lend  him  500/.  on  the  goodsy  which  C 
did  upon  B's  informing  him  of  the  value  of  them.  After  J.  bor^^ 
rowed  lOoA  more^  and  gave  a  judgment  alfo  for  the  dtht  with  tM" 
terejly  tbe  goods  being  flill  in  B*s  hands.  B.  fold  tbe  goods  at  an 
undervalue^  but  whether  with  the  privity  of  C.  or  D.  (whofe 
money  it  was  fuppofed  to  be)  did  not  appear.  But  A.  being  dead^ 
B.  defired  7.  S.  tbe  executor  of  A.  to  fell  them,  which  he  refiifed 
to  do  unlefs  he  might  firft  fee  them,  which  he  could  not.  The 
Securities  were  made  in  D's  name,  but  he  did  not  appear  in  the 
traniading  the  ai&ir*  The  fecurities  were  always  in  C*s  cuflody^ 
and  by  him  delivered  to  y,  S.  who  paid  C.  the  money  ftcured* 
But  the  goods  being  fold  J.  S.  could  not  have  them,  and  there- 
fore fued  B.  C.  and  D.  to  have  the  goods  or  the  value,  which 
was  found  to  be  800K  And  Ld.  Chancellor  decreed  the  de- 
fendants to  pay  the  money;  and  held,  that  B.  became  truftee 
for  C*  and  that  C.  is  anfwerable  for  B.  who  fold  them,  and  that  as 
to  C.  and  D.  they  are  to  be  looked  upon  to  be  as  one  perfon  as 
to  the  plaintiff  in  cafe.  2  Chan.  Cafes  226,  227.  Hill.  28  &  29 
Car.  2.     Perkins  v.  Avery,  Brown,  and  Baker. 

7.  Scrivener  is  not  privileged  againfl  examination  of  what  came  [  290  ] 
to  his  knowledge  as  fcrivener,  and  his  demurrer  was  over-ruled,  Ai/Z/waa 
and  decreed  to  anfwer  as  to  what  conveyances  himfelf  made.  Chan.  ^J?^  (|L 
Cafes  242,  243.  Hill.  29  &  30  Car.  2.    Atterbury  v.  Haw-  i/rtSTSrro. 

kins,  &C..  veral  laadf 

*  awdvfbetber 

they  were  m  made  ht  trujl^  ond  v/bttber  ife  Mt  demanded  |>x  the  pUifiUf  1  vfMi  mt  mtntioned  in  m 

febeduk 


29°  dctCtienet:* 

ftheiule  tlMreunta  annexed^  The>dcfeodant  pUaded^  that  be  was  •  ferivf  ner  by  prafeflioii,  and  bmi 
taken  the  aecfffiomed  oath  that  fcriveners  do  before  they  are  made  free  io  Loodoo,  whereby  he  ia 
obliged  not  to  difcover  thefecrett  ofthofeperfons*  bufinefs  that  employ  him  in  that  trade  without  their 
leave ;  and  that  he  was  employed  by  and  amfted  Sir  J.  Langham  in  the  purchafing  of  the  faid  lancb, 
snd  that  he  drew  the  writings  concerning  the  preroiflcs,  and  hat  the  keeping  thereof  by  the  (aid 
Sir  Johi)*a  dire£lion,  and  fo  ought  not  to  difcover  the  faid  writings,  contrary  to  hia  truft,  nor  any 
tlnng  relating  to  this  matter.  The  Court  declared  that  the  oath  ofa  (crtvener  doea  not  oblige  frotn 
•  difcover y,  more  than  the  oath  of  any  other  freeman  of  London.  And  if  it  had  been  in  the  cafe 
•fa  counlrllor  at  law,  the  faid  plea  had  been  infufiBcieot  in  this  cafe;  and  over-ruled  the  plea,  faving 
lie  ia  not  to  anfwer  to  whom  he  paid  the  purchafe  money,  a  Chan.  Rep.  ^9,  30.  ai  Car.  2.  foU 
560.    Shalmer  v.  Trefliam. 

An  attorney  having  drawn  an  agreement  between  a  (hcriff  and  hia  under- Iberiff,  and  being  pr*« 
^oeed  at  nt(i  priua,  to  prove  a  corrupt  agreement  between  them,  he  waa  not  compelled  to  diicover 
the  matter,  though  be  waa  not  a  counfetlor ;  and  Holt  Ch.  J.  faid  the  law  feemed  to  be  the  fame  of 
nfcrivener.  And  he  cited  a  cafe  where,  upon  a  covenant  to  convey  at  counfel  (hall  advife,  and 
confilium  non  dedit  advifamentum  being  pleaded,  con veyancea  made  by  the  advice  of  a  fcriveaer* 
being  tendered  and  refufed,  was  allowed  to  be  ffood  evidence  upon  tbia  iffue ;  for  he  h  a  counfel  to 
M  many  tvho  v/ili  advife  with  him  if  he  be  inftruaed  and  educated  infuch  way  ofpraQict\  other  wife 
of  a  gentleman,  parfoO)  &c.    Skin.  404.  pl«  40.  Mich.  5  W.  &  M.  B.  R.  Anon. 

ti(  pi*  4*  5'  8.  A.  bought  lands  of  B.  and  had  poflefBon,  and  the  evlditices 
delivered  him,  which  he  carried  to  C  for  advice.  C.  pretends  the 
covenants  were  too  general,  but  after  buys  the  land  him/elf.  A. 
who  was  the  firft  purchafer,  moved,  that  C.  might  re-deUver  to 
him  the  writings  he  had  of  him,  and  put  him  in  the  fame  poftiire 
be  was.    Vide  Skin.  i.  Mich.  33  Car.  2.  B.  R.    DvLvyy.  Tiack. 

9.  A.  the  father  of  B.  the  plaintiff,  applied  himfelf  to  the  de- 
fendant. Cleric,  a/crivener^  to  borrow  200I.  and  upon  the  lending 
thereof  B.  was  bound  as  furety  to  A.  his  father,  in  2  bonds,  for 
the  payment  of  it,  viz.  in  one  pond  for  £.  and  in  another  to  F, 
the  money  belonging  to  them.  Gierke  had  the  ordering  and  dif- 
pofifjg  of  the  monies^  and  from  time  to  time  received  the  inter ejl  due 
upon  the  bonds.  Afterwards  A.  became  infolvent ;  and  by  reafon 
of  the  debts  for  which  B.  ftood  engaged  for  his  father,  B.  failed 
likewlfe.  A.  having  compounded  with  his  other  creditors  for  Ts. 
in  the  pound,  he  and  B.  applied  to  Gierke  to  know  where  £.  &  F* 
lived  ;  who  only  told  them,  that  they  need  not  go  to  them,  but 
that  what  agreement  they  made  with  him  £.  &  F«  would  ftand  to  ; 
upon  which  they  agreed  with  \i\m  for  lox.  in  the  pounds  ^o\.  to  be 
paid  immediately ;  which  was  done,  and  30L  m  a  (hort  time» 
which  was  tendered.  B.  the  plaintiff,  brought  bis  bill  againfl  £• 
and  Gierke  to  have  the  bonds  delivered  up  to  be  cancelled,  or  that 
he  maybe  indemnified  againfl  them.  The  Gourt  decreed  the 
plaintiff  to  pay  £.  what  was  due  for  principal,  intereft,  and  coftis  ; 
and  Gierke  to  repay  what  B.  fliould  fo  pay  to  £.  and  to  indemnify 
the  plaintiff  according  to  his  agreement.  2  Vera.  127.  pi.  126. 
Hill.  1690.     Parrot  v.  Wells  and  Gierke. 

19.  Scrivener  lends  lOoL  of  yfs  money  to  B,  and  takes  bond  and 
warrant  of  attorney  to  confefs  judgment  in  A's  name^  and  keeps 
the  bendf  but  gives  A.  the  copy  of  the  judgment,  and  after  receives 
the  money,  and  delivers  up  the  bond»  whether  B.  muft  pay  the 
money  over  again  ?  quaere.  2  Vern.  265.  pi.  250.  Pafch.  l6^2« 
Stafford  v.  Southwick. 

I  r.  A  bond  for  1400I.  was  entered  into  to  B.  afcrivener^  in  trufi 
for  A,  the  plaintiff.  B.  having  occafion  for  money,  without  the 
privity  of  A^  borrows  it  of  J.  tf,  and  ajjignt  this  bind  U  7.  5.  for 


Jfcurtfyj  J*  S.  having  no  notice  of  the  trufi^  and  there  being  nbthif^ 
of  the  truft  appearing  by  the  bond :  and  the  queftton  was,  which 
of  them  (hould  have  the  *  benefit  of  the  bond  ?  it  was  agreed^  that 
if  It  had  httn  a  mortgage^  and  it  had  been  affigned  to  Ji  S.  without 
notice  of  the  tmft,  that  J.  S.  (hould  have  h^  it,  becaufe  there  a 
legal  eilate  had  been  vefted  in  him  without  notice  -,  but  this  cafe^ 
as  was  infifted,  differed  from  that ;  becaufe,  by  the  aflignment  of 
a  boud  nothing  pafles  at  law  but  an  equitable  right,  which  is  re- 
butted by  the  prior  equity  in  A.  And  fo  it  was  faid,  it  was  held ' 
in  the  cafe  of  Sir  Edward  Abney,  by  the  lord  chancellor.  But 
the  mafter  of  the  Rolls  was  of  opinion  in  this  cafe,  that  J.  S. 
fliould  have  it }  but  bir  Edward  Abney 's  cafe  being  cited  to  be  in 
the  very  point,  he  defired  to  fee  that  cafe  before  he  would  give 
any  opinion.  He  faid,  it  is  a  {landing  rule  here,  that  if  I  truft  a 
icrivener  with  my  bond,  and  the  obligor  pays  him  the  monev  and 
takes  up  the  bond,  that  I  (hall  have  no  remedy  againft  the  obligor  i 
but  if  the  obligor  compounds  with  tbefcrivener  for  Ufs  than  is  due^ 
it  is  an  evidence  of  fraud  ;  and  then,  it  may  be,  the  obligor  may 
pay  the  money  again,  a  Freem.  Rep.  214,  215.  pi.  287.  Paich* 
1697.  In  Curia  Cancellariae.    Penn  v.  Brown  &  ai'. 

12.  If  a  fcrivener  or  an  attorney,  with  whom  money  is  lodged  A.depoGte<l 
to  be  placed  out  on  fecurity  generally,  puts  out  his  clients  money  f^viier^i* 
without  the  privity  of  hb  client,  upon  a  defedlive  fecurity^  and  hand ;  B." 
which  he  might  eafily  have  informed  himfelf  to  have  been  fo,  y^t  pt'c^d  the 
Ld.  Keeper  Wright  (aid,  though  he  did  not  think,  their  fo  doing  is  AlTnil'r!!^!^ 
altogether  agreeable  to  what,  in  natural  juftice  they  ought  to  have  uponamorf. 
done,  yet  there  was  no  foundation  to  charge  the.n  in  equity :    and  t'^i^  which 
difmiflod  the  bill  with  cofts.     And  this  decree  was  afterwards  af-  fl^^f*\^ 
firmed  in  the  Houfe  of  Lords.     Chan.  Prec.  146.  Hill.  1700.  for  many 
Luke  V.  Bridges  and  Chrifty.  y«r»  l^\ 

ifiterr (I.  It  did  wo/  appear  v^beiber  A.  ever  ajfentei  to  this  mortgage^  or  that  be  gave  B,  a  gemerid 
amtborlty  to  place  it  out  at  interell  as  B.  thought  fit,  or  that  he  laid  any  retlraint  upon  B.  not  to  dif- 
pofe  of  u  without  his  approbation.  But  in  the  receipts  given  iy  A.  be  took  notice  of  the  principal 
Seing  in  mortgage  upon  the  faid fecurity^  vjbicb  the  lord  chancellor  thought  vuas  an  approbation  of  the 
fecttrity  \  and  fo  was  of  opinion  that  A.  ought  to  fuftain  the  iofs,  and  reverfed  a  decree  made  at  the 
Aolls  to  ih^  contrary.  But  had  it  ftood  barely  upon  the  conftruftion  of  the  law,  without  any  proof 
of  the  confcnt  or  approbation  of  A.  there  B.  rou(^  have  bore  the  Iofs  according  to  the  rules  of  law 
in  cafe  of  bailment,     s  Freem.  Rep.  pi.  53.  Hill.  1739.    Clarke  v.  Perher. 

13.  A  fcrivener  had  notice  of  declarations  in  ejeSfment  delivered 
9n  a  prior  mortgage  before  he  lent  his  client* s  money^  yet  he  could 
not  he  charged  to  make  good  the  money  he  afterwards  lent  upon  it. 
Cited  by  L3.  Keeper  Wright.  Chan.  Prec.  149.  in  the  cafe  of 
Luke  v.  Bridges  and  Chrifty,  as  Sir  John  Foach's  cafe. 

14.  A,  had  4700!.  per  ann.  granted  to  her  and  her  heirs  out  of 
the  excife  orxuftoms,  and  wanting  to  borrow  money^  B.  who  was 

tentleman  of  her  horfe,  procured  the  fame  of  one  C.-a  fcrivener^ 
^ho  was  employed  to  let  out  money  for  D.  and  gave  him  lool.  for 
procuration ;  die  fecurity  giv:n  for  it  was  out  of  this  470d.  per 
einn.  a  proportion  whereof  was  fet  apart^  to  be  yearly  applied  to- 
wards  this  debt^  till  the  whole  principal  and  intereft  was  dif charged. 
C  had  received  2900/.  for  the  ufe  of  D,  and  gave  his  receipts  ac" 

ardinffy^  and  Im  awuntid  to  D.  for  nbm  ijooL  but  about 


IlOo/«  remalnei  in  bis  hands  unaccounted  fnry  and  he  died  in" 
folvent :  and  the  only  qucflion  waS)  whether  this  lofs  (houU  fall 
upon  A.  or  D.  ?  and  it  appearing,  that  C.  was  agent  for  D.  in 
other  affairs  likewife,  and  tranjaSed  thh  matter  on  their  bebalfs, 
iav^e  [faw]  the  writings  executed^  and  paid  the  money  lent^  and  the 
money  was  appointed  to  be  paid  at  his  houfe^  and  the  writings  being 
left  with  himy  and  for  whatever  appeared  continued  at  his  boufe^  the 
Lord  Keeper  and  Mafter  of  the  Rolls  were  both  of  opinion,  that 
the  lofs  ought  to  fall  upon  D.  and  not  upon' A.  vAko  feems  to  have 
r  202  1  been  an  utter  ftrangcr  to  C.  before  the  borrowing  this  money. 
And  the  Mafter  of  the  Rolls  took  the  diJiinSion^  which,  he  faid, 
had  alwa3rs  been  allowed,  that  if  a  bond  be  left  with  a  fcrivener, 
that  is  fufficient  for  him  to  receive  the  principal  and  intereft,  and 
the  delivery  up  of  the  bond  is  a  fufficient  difcharge  to  him  that 
pays  it ;  but  tf  a  mortgage  was  left  with  a  fcrivener,  this  is  a  fuf- 
ficient authority  to  him  to  receive  the  intereft,  but  not  the  prin- 
cipal ;  and  the  delivery  up  of  the  mortgage  by  him  is  no  fufficient 
difcharge  to  the  mortgagor :  becaufe  the  eftate  ought  to  be  re- 
afligned,  which  cannot  be  done  but  by  the  party  himfelf.  But  the 
Lord  Keeper  faid^  he  faw  no  reafon  for  this  difference,  but  that  in 
equity  it  would  be  all  one^  the  money  being  really  paid  to  the  perfon 
who  had  the  deeds  in  hiscuftody;  but  the  Mafter  of  the  Rolls 
ieemed  to  be  of  a  contrary  opinion*  But,  however,  here  the  money 
was  to  be  paid  by  inJlalmentSy  principal  and  intereft  together ;  and 
it  was  plain  he  had  accounted  for  part  to  D.  and  no  countermand 
had  ever  been  given  ^  and  therefore  thought  it  reafonable  that 
what  was  paid  to  C  (hould  be  allowed  to  A.  on  account,  her  bill 
being  to  redeem.  2  Frecm.  Rep.  249,  250,  pi.  317.  Trin. 
1 701.  in  Curia  Cane.  The  Dutchefs  of  Cleveland  v.  the  Exe* 
cutors  of  George  Daftiwood. 

15.  A.  borrowed  lOoL  of  B.  upon  bond,  which  money  vras 
'  procured  by  C.  a  fcrivener :  when  the  bond  was  fealed  it  was  de» 
tivered  to  ths  obligee.  A*  paid  fever al  years  inter ejl  to  C.  the  fcri^ 
venery  and  50/.  part  of  the  principal  money f  which  the  fcrivener 
faid  to  the  obligee^  but  the  la/i  50/*  of  the  principal  money  being 
faid  to  the  fcrivener  y  he  broke  before  he  paid  it  to  the  obligee.  And 
the  queftion  was,  whether  A.  the  plaintiff*  was  to  lofe  the  money, 
or  the  obligee  ?  And  the  Mafter  of  the  Rolls  faid,  that  it  was 
the  conftant  rule  of  this  court,  that  if  the  party,  to  whom  the 
iecurity  was  made,  trufted  his  fecurity  in  the  hands  of  the  fcri- 
vener, fuch  payment  to  the  fcrivener  was  good  payment;  but  if 
be  took  the  fecurity  into  his  own  keeping,  payment  to  the  fcrivener 
would  not  be  good  payment,  unlefs  it  coula  be  proved,  that  the 
fcrivener  had  authority  from  the  party  to  receive  it ;  and  although 
in  this  cafe  the  fcrivener  had  received  the  intereft  and  part  of  die 
principal,  and  paid  it  to  the  obligee,  yet  that  did  not  imply  that  he 
had  any  authority  to  receive  it;  but  as  long  as  he  paid  it  over,  all 
was  well,  and  any  one  elfe  might  have  carried  it  to  the  party  as 
well  as  he ;  and  A.  not  proving,  that  the  fcrivener  had  any  au* 
thority  from  the  obligee  to  receive,  be  was  forced  to  pay  die  lafl 
50L  again,  aldiough  the  Mafter  of  the  RgUs  declare^  that  be 

thought 


tiiought  it  a  very  hard  cafe.    2  Freem.  Rq>.  aSg,  290*  pi.  359, 
Mich.  1705.  in  Curia  Cane*   Sir  John  Wolftenholm  v.  Davies, 

For  more  of  j^Oltiener  in  general,  fee  ^apntcnt  and  other 

proper  Titles. 


dedref)  for  t^t  Ein?.  [  m  ] 


I.  24  Eiw.  3.  yrWjHEREAS  bef^n  this  time,  in  cafe  that 
cap.  14.  VV  a  man  has  iimandtd^  by  petition  in  the 
parliament^  certain  lands  and  tenements  which  be  in  the  king^s 
hands ^  and  te  the  fame  petitions  has  been  anjwered  in  the  fame  Par'^ 
liament^  Chancery  or  B.  R.  that  the  king  wills  that  a  writ  be  fued 
to  the  treafurer  and  chamberlains  of  the  Exchequer  to  ftarch  charters^ 
muniments^  and  other  remembrances  which  may  him  avails  whereby 
he  may  be  adviftd  to  make  anfwer ; 

To  which  writs  the  treafurer  and  chamberlains  commonly  have 
anfwer ed^  that  they  have  fearched^  but  did  not  fearch  ;  and  would 
.  mtanfw^^  that  they  have  fully  fearched  and  nothing  founds  nor  that 
they  can  no  mere  find  but  that  which  they  have  font ;  whereby^  ac^ 
cording  to  the  law  afore  this  time  ufedj  a  man  has  not  had  caufe  i9 
put  them  which  be  for  the  king  to  anfwer ;  and  infuch  manner  the 
demandant  have  been  greatly  delayed  to  their  mifchief: 

Wherefore  it  is  affented^  that  after  that  the  four  writs  be  r/- 
turnedy  whether  the  muniment  or  remembrance  be  found  for  the  king 
or  not  J  that  then  in  the  Parliament,  Chancery^  or  in  B*  R.  or  in 
C.  B.  they  which  /hall  fue  for  the  king  fiall  be  put  to  anfwer y and 
to  defend  the  lands  and  tenements  fo  demanded  againjl  the  king^  to 
the  beft  that  they  can  or  may^  according  to  law  \  Jo  always  that  everj 
ef  the  4  write  be  delivered  to  the  treafurer  anito  the  chamberlains 
40  days  before  the  day  of  the  return. 

2*  In  every  cafe  where  the  king^  being  party^  may  be  at  a  lofs^ 
writ  of  fearch  (hall  ifliie ;  ess  in  pnecipe  quod  reddat,  or  other  real 
aifion  againfl  his  leffecy  who  prays  in  aid  of  hitn  \  but  not  in  perfonal 
aQions^  becaufe  there  he  (hall  lofe  nothing.     Fin.  Law,  177.  a. 

3.  Tyxtformofthe  writ  is,  rex  The&urar*  &  Camerar*  fuis  fal. 
mandamus  vobis  quod'ferutatis  rotulis,  memorand',  cartis,  evi* 
dentiis,  &  aliis  munimentis  (talem  terram  tangen*)  in  Thelautar' 

nofiro  atti|9  fub  cuft^dia  vem  cxtftcn',  dc  co  quod  tnde  invene- 

ntiSf 


ft^s  Seated  fat  tfie  Mugii 

ritis,  nos  In  cancellaria  noftra  in  15  Pafchae  ubicunque  tunc  fue^ 
rimus,  fubfigilloScaccarrii  diftin£le'  &  aperte  reddatiscertiores,&C, 
Fin.  Law,  77.  b. 

4*  One  fued  by  petition  to  the  king,  becaufe  y»  S.  dlffeifed  him, 
which  y.  S.  was  attaint  of  treafon^  whereby  the  lands  came  to  the 
hands  of  the  king :  and  the  king  indorfed  the  petition^  and  fent  it  to 
the  Chancellor  to  do  right  and  law ;  and  he  wrote  to  the  Exchequer 
to  fearch  in  the  Treafury  among  the  charters  of  J.  S.  if  they  found 
any  thing  of  this  matter ;  who  certified,  that  they  found  nothing. 
Br«  Search  pur  le  Roy,  pL  2.  cites  24  E.  j, 

5.  Warranty  was'  pUadid  againji  the  king  from  his  anceflor^ 
nvhofe  heir  he  is,  and  ajTets  defcended  in  fee  Jimple  to  bir  him  of  a 
reverjion  afier  the  deato  of  hts  tenant  in  tail.  In  this  cafe  fearch 
was  granted,  which  found  land  defcended  in  fee  as  above ;  and 
thereupon  the  king  was  barred.  Br.  Serche  pur,  &c.  pi.  5.  cites 
45  Air.  6. 
Siaonf.  de        6.  Search  (hall  not  be  made  for  the  king,  unlefs  where  a  man 

Ke^°73.b.  ^S^^  ^^  P^  f^^  '*^  ^^^S  h  petition.  Fit:^.  Tit.  Petition,  pi.  6. 
7^  a.' cap/  cites  7  H.  5.     Per  Skrene  in  Chancery. 

as.  cilca 

S,  C.  St  P.    Bat  it  (hall  be  as  well  where  petition  it  fued  in  parliament^  as  elfewberci  and 

Shougb  the  king  has  granted  the  land  i^ver.    Fin.  Law.  77.  b. 

r  2n4  1  7*  Suit  was  made  to  the  king  hy  petition^  fuppofing  that  the  king 
Vote,  that  had  no  title  but  by  the  forfeiture  of  tV.  N.  whereupon  fcire  facias 
in  every  pe-  \;oas  awarded  agoinji  the  king*s  patentee^,  and  the  matter  was  long 
^^ij^^as  ^^^y^  ^y  **^  prayer,  and  the  plaintiiF  ptayed  a  procedendo,  and 
panted  the  the  patentee  prayed  fearch  for  the  king.  And  by  5^  he  (hall  not 
%nd  overio  have  fearch ;  for  the  fearch  is  only  for  aJTuring  the  king  of  his  title 
^^yaeiat  ^^  ^^i^^^  whereas  in  this  cafe  the  Jams  ts  contained  in  the  petition, 
mnjt  be '  and  therefore  he  needs  not  any  fearch ;  for  if  he  has  other  title, 
etwarded  the  fearch  will  not  avail  the  plaintiff:  but  4  others  held  contra, 
^tetuee  ^^^  ^^^  where  the  king  is  by  way  of  action  or  demand^  as  in  forme- 
like aa  it  doi^  &c.  Search  does  not  lie ;  for  the  king  fhall  not  make  other 
Ibaii  be  title  than  what  is  comprized  in  the  writ  and  declaration;  but 
Vcrfc*©/™*  ^^herwife  here^  becaufe  the  petition  is  the  aSlion  of  the  party  againft 
jnonfirans  the  kingy  and  the  king  is  by  way  of  defence  \  and  therefore  //  may 
de  droit  M  b^  fhat  the  king  has  other  titlcj  as  by  reUafe  after^  &c.  and  therefore 
^kb^pt-  ^^  ^^  ^^^  fearch.  Q&uere ;  for  it  is  not  adjudged.  Br.  Serche 
teotec,  if  be  pur,  &c.  pi.  6.  cites  16  £•  4.  6. 

have  not 

the  whole  fee-fimple,  but  that  there  ta  a  reverfw  in  the  Ung,  or  that  the  king  it  hound  to  Vforranty 
when  be  appears  upon  the  fctre  facna,  he  may  pray  a  writ  of  fearch  to  be  avrarded  into  the 
Treafury,  to  fearch  what  they  can  find  fior  the  kbg's  title,  at  appears  in  H.  9.  £.  4.  fol.  5s.  where 
Sottle  favs,  that  every  petition  mu/t  make  mention  of  all  the  king't  title ;  for  if  it  be  found  by  the 
writ  of  uarch  that  any  he  omiited^  the fetition  fhall  abate,  and  the  reafon  of  it  it,  becaufe  if  on  thia 
fuit  of  petition  the  king  taket  iffue  with  the  party  %ahich  it  found  againf  him^  hi«  highnefa^  \}MXLp>aU 
he  emeeluded  for  ever  to  claim  by  any  of  the  points  contained  in  the  fold  petition .  and  herewith 
^rcet  the  book  T.    16  £.  4.  foL  6«    Suuoi.  De  Pra:rog.  Regis,  73.  b.  cap.  a  a. 

8.  If  the  king  be  not  intitled  by  any  matter  of  record,  but  widf- 
out  any  title  enters  into  my  land,  whereby  I  Cue  unto  his  highnefs  by 

fetition^  in  this  cafg  ao  fearch  fliall  be  granted|  becaufe  no  title. 


Can  be  intended  for  tjie  king  in  fuch  cafe.     Staunf.  de  Pnerog* 
R^s,  74.  a.  cap.  22.  cites  T.  16  £•  4.  6. 

9.  It  was  found  by  office,  that  die  Duie  of  E.  was  feifed  ofthi 
mantr  of  E.  and  that  the  king  if  btir^  and  came  die  Earl  of  £.  oHd 
made  petition  to  the  Ungy  becaufe  the  duke  dijfiifed  bimj  and  procefs 
continued  till  be  bad  rejlitution^  and  after  be  gave  it  to  E.  in  tail. 
And  afterwards  by  another  office  it  was  found,  that  tbe  Duie  of 
E.  diedjeifed  of^o  acres  oflandj  10  acres  /ifmeadowy  and  los.  rent 
in  E,  P.  and  7*.  whereupon  tbe  king  ftifed^  and  granted  it  to  M. 
And  came  the  faid  E.  donee  in  tailj  ^ndjiewed  all  tbe  former  matter^ 
and  (aid  tbat  tbe  landy  meadow^  and  rent  is  parcel  of  tbe  manor 
whereof  reftitution  was  madoj  and  prayed  re/iitution ;  and  there- 
upon fdre  facias  ijfued  againfi  tbe  patentee^  who  came  and  prayed 
writ  offearcby  l^c.     Soteli  udd,  that  fearch  ought  to  be  granted 
to  inform  the  king  of  his  tide,  and  that  the  ftatute  which  gives 
travers  where  none  was  at  common  law  but  petition,  does  not 
take  away  the  fearch,  which  was  upon  petition  at  the  common 
law,  but  in  a<ftion  perfonal,  as  in  *  trejpafsy  the  defendant  faid  tbe  *S.P.  Fer 
king  leafed  to  him  for  years^  and  prayed  aid  of  the  ktng^  there  beJbaU  ^^\  ^' 
not  have  fearch ;  for  if  it  be  found  againft  the  king  after  proce-  q^  ]!i^ 
dendo,  the  king  (hall  lofe  nothing,  becaufe  after  the  l^rm  ended  negatar. 
he  may  enter:  but  where  an  incumbent^  who  is  in  of  the  pre^  Br^^chs 
fentation  of  the  king^  has  aid  of  tbe  king^  he  Jhall  have  fear cb.    Brian  fl^dtM  a  7 
(iiid,  that  fearch  fludl  not  be  granted  but  where  the  king's  title  is  by  H.  8.  tS.— 
matter  of  record^  whereof  it  may  be  intended  that  record  may  be  ^^'  ^"** 
found  in  die  Treafury  to  maintain  it ;  but  that  here  the  matter  is  ** 

upon  matter^  in  fa&y  viz.  Whether  the  land  lofty  and  rentj  be  parcel 
of  the  manory  or  not?  whereof  nothing  can  be  in  die  Treafury  to 
4)ecify  it,  &c.  And  tbat  if  the  2d  office  had  been  as  the  ift  was 
of  the  manor,  fo  that  it  might  be  intended  one  and  the  fame  thing, 
thereupon  the  monftrans  de  droit  the  tenant  party  (hall  have  ref- 
titution  without  fearch ;  for  the  right  was  found  before,  and  there- 
fore (hall  not  be  tried  again ;  and  if  it  be  found  that  f  y.  S.  held  'f  S-  F.  Fia» 
of  the  kingy  and  died  without  Anr,  and  that  the  king  is  lord,  there  ^**^»  ?^' 
if  I  fay  that  he  had  heir  W.  who  entered  and  infeoffed  me,  abfque  f  2oj  1 
hoc  that  he  died  without  heir,  there  no  fearch  (hall  be,  caufa  qua 
fupra ;  but  if  I  make  titlcy  as  above,  and  traverfe  the  tenurcy  there 
iearch  (hall  be  granted ;  for  as  to  the  tenurcy  record  may  be  in  the 
^reafuryy  &c.  Catefby  faid,  that  fearch  may  be  granted  upon 
waiter  infa£l ;  for  where  the  king  is  intitled  by  attainder,  and  it  is 
alleged  that  the  party  attaint  had  nothing  in  the  land  at  the  time  of 
the  attainder,  yet  fearch  (hall  be  granted,  notwithftanding  this  is 
but  matter  in  f2&.  And  in  formedony  a  man  fays  that  the  king 
granted  him  a  manoTy  whereof  the  land  is  parcely  for  his  lifcy  and 
prayed  aidy  he  (hall  have  fearch.  Billing  agreed  to  the  cafe  of  the 
attainder^  becaufe  the  tide  of  the  king  is  founded  upon  matter  of 
record  and  matter  in  fa£t.  And  if  the  king  feifed  of  land  in  jure 
corona  grants  it  for  lifcy  in  this  cafe  if  the  tenant  has  aid  by  rcafon 
of  the  reveriion,  fearch  (hall  be  granted  ;  for  the  king  may  have 
evidence  thereof  in  his  Treafury :  but  where  the  king  has  rever^ 
Son  by  purchafe^  and  the  tenant  has  aid,  there  fearch  ihall  not  be 
Vot.  XIX.  Z  grante4» 


295  deaccf)  fiat  tfie  Mna, 

granted ;  9nd  he  faid  he  (aw  2  Judgments  according  to  this  diver* 
'illy ;  ajid  in  petition  and  aid  of  the  kin^  the  king'bimfelf  is  partj^ 
hut  in  this  fuit  againji  patentee^  the  patentee  only  is  party,     Pigot 
faid,  that  where  it  can  be  intended  that  no  matter  can  he  in  the 
Treafuryy  and  this  upon  title  by  matter  in  faH^  no  fearch  JhaU  he 
'         granted ;  but  contra  upon  title  by  matter  in  fahy  where  it  may  be 
intended  that  there  is  evidence  in  the  Treafury  of  it  \  and  agreed  the 
cafe  of  the  efcheaty  that  no  fearch  (hall  be ;  and  the  fame  Taw,  that 
IS,  P.  Ting  no  matter  can  be  there  to  prove  that  y,  S.  J  aliened  in  Mortmain  z 
^>v>  77*     but  upon  tenure  fearch  (hall  be  granted  i  and  .in  the  principal  cafe 
it  might  be  thut  the  land  was  fevered  from  the  manor  by  deed,  and 
therefore  fearch  is  requifite ;  and  it  might  b?  that  it  was  tried  by 
recovery,  that  it  viras  not  parcel,  which  record  remains  in  the 
Treafury ;  and  therefore  becaufe  the  patentee  cannot  have  aid  of 
the  king,  it  is  reafon  that  he  have  fearch :  and  per  Pigot,  he  JhaU 
not  be  compelled  to  plead  firji^  and  pray  fearch  after^  hut  JhaU  have 
fearch  firjl.     Spilman  (aid,  that  upon  petition  fearch  is  due  and 
ufual ;  but  contrary  upon  monf^rans  de  droit,  as  here ;   &  fic  ad<« 
.  jornatur :  ideo  qusere.     But  the  beft  opinion  feems  to  be,  that  he 
ihall  not  have  fearch.    Br.  Serche  pur,  &c.  pi.  3.  cites  9  £•  4.  51* 
10.  In  ajjife  of  an  office^  where  the  defendant  prayed  aid  of  the 
king  by  patent  of  the  king  of  the  office,  by  the  words  concejfimus^  he 
ihall  have  aid  of  the  king,  by  the  words  of  the  fiatute  de  bigamis 
[4  £.  I.  cap.  I.  &c.]  but  fhall  not  have  fearch.     Br.  Serche 
pur,  &c.  pi.  4.  cites  2  H«  7.  7.  a  nota  by  the  Reporters  quod 
non  negatur. 
•S.P.  Finfi      II.  In  *  ejeSimenty  the  defendant  leffee  for  years  prayed  aid  of 
law,  77.  f.  ^^  queen,  becaufe  the  reverfion  came  to*  her  oy  the  attainder  of 
the  lefTor,  and  the  aid  was  granted.     And  in  Chancery  he  prayed 
fearch  for  him  and  the  queen  \  and  after  hearing  the  counfel,  the 
juftices  were  of  opinion  that  no  fearch  was  to  be  granted,  becaufe 
no  damage  would  accrue  to  the  queen,  though  the  ptaintiff  Jhould  re^ 
cover ;  befides,  it  is  not  grantable  In  any  a^ion  but  in  petition  of 
right,  iffc.  viz.  where  one  as  adverfary  to  the  title  of  the  queen,  im^ 
pleads  her,  and  her  title  is  not  known.     And  cites  the  ftatute  14 
£•  3.  cap.  13.     And  no  precedent  was  ever  known  that  fearch 
was  ever  granted  upon  fuch  aid*  prayer.     D.   320.  a.  pi.  i8. 
Mich.  14  &  15  £liz.     Grey  v.  Baude  LeiTee  of  the  late  £arl  of 
Northumberland. 

For  more  of  Search  for  the  King  in  general,  fee  0fD  Of  t^t 
%i\\Z^  )dreroptil)e>  and  other  proper  Titles. 


S»eat)« 


C   «5«    ) 


deat0  in  a  Ct)ttrct). 


(A)    Anions  and  Pleadings. 

l.^^RESPJSS  quarc  vi  feT  armis  Jedulam  fuam  fregit  fi 
jL  afportavit ;  the  defendant  faid  that  the  feat  was  in  thg 
church  of  D*  of  which  y,  JV.  was  parfon^  and  he  by  his  command^ 
&c.  Elliot  fald  this  is  no  plea ;  for  feat  is  a  chattle,  and  not 
parcel  of  the  franktenement :  but  Butler  contra  ;  for  it  is  fixed  to 
the  franktenement,  therefore  parcel,  as  furnace  fixed,  &c.  Per 
Fairfax,  oeithtr  furnace  nor  ^tts  are  parcel,  nor  booths  in  a  fair, 
nor  tables  dormant.  Per  Hufley,  it  feems  that  feats  in  a  church 
is  a  fpiritual  matter,  and  OiaU  be  ordered  by  the  ordinary,  and 
every  one  may  remove  the  feat  for  their  eafe,  if  he,  &c.  had  had  it 
there  by  prefcription.     Br.  Chatties,  pi.  ii.  cites  8  H.  7.  12. 

a.  In  cafe,  the  plaintiff  declared  that  he  was  felfed  of  a  capital  Bridg.  4. 
nujfuage^  (but  did  not  Jay  an  ancient  meffuage)  and  of  lands  in  P.  S**''!**^* 
occupied  therewith,  of  lool,  a  year,  and  that  time  out  of  mind  there  tc^Vdiiig- 
wasy  and  yet  is  within  the  pari(h  church  of  P.  a  little  chapel  on  the  W;  and  all 
nordi-fide  of  the  chancel,  called  the  parfon^s  chancel^  parcel  of  the  ,  Ji^d  fSt 
iaid  church,  and  that  the  plaintiff  and  all  thofe  whofe  eftate,  &c.  'hrpl 


ea  m 


have  ufed  to  repair  thcfaid  chancel  and  the  feats  therein^  and  to  have  bar  was  ui- 
feats  thercj  and  to  bury  the  perfons  dying  in  the  faid  meffuage^  and  ^^^Jj  ."*/"*" 
that  no  other  have  ufed  to  fit  or  be  buried  there  without  their  leave ;  one  cannot 
and  that  the  defendant  prsemiflbrum  non  ignarus,  malicioufly  hin-  hwt  the 
dered  him  to  fit  there,  &c.  from  5  July,  &c.     The  defendant  {'^hu^ih**^ 
pleaded  that  the  Earl  of  N.  the  aforefaid  5th  of  July,  &  femper  or  anyV^ 
poftea,  wasfeifed  in  fee  of  the  honour  of  P.  and  that  the  faid  chapel  thereof. 
was  parcel  of  the  faid  honour  \  and  that  he  the  faid  5  Julv,  &c.  as  ^"^^Jf^^/* 
fervant  to  the  earl,  and  refident  within  the  faid  honour,  dia  fit  there  the  pi 


aio« 


by  his  command.     It  was  demurred  to  this  plea,     zft,  Becaufe  it  ti^- — » 
is  alleged  to  be  parcel  of  the  church,  and  if  io^  then  it  cannot  be  fg°"  sfcT 
parcel  of  the  honour,  and  fo  the  fubftance  of  the  declaration  is  not  ijin.tyjac. 
anfwered.     adly,  Becaufe  the  declaration  fuppofes  a  total  dif-  B.  R.  bat 
turbance  firom  entering  into  and  fitting  in  the  faid  chancel,  which  *^"o'^. 
is  not  anfwered  by  this  plea :  and  the  Court  was  of  this  opinion,  jng  laid  to 
Then  exception  was  taken  to  the  declaration,  becaufe  plaintiff  be  vi  &ar- 
IM-efcribes  to  have  that  liberty  appertaining  to  his  houfe,  and  did  JJg*J^  ch^jl 
not  fhew  it  to  be  an  ancient  houfe.     Sed  non  allocatur.     And  Dodeiidge 
the  Court  faid,  that  when  it  is  fuppofed  he  is  feifed  in  fee  of  a  '"^^.^p^^^* 
capital  mefiliage,  and  that  time  out  of  mind  he  had  fuch  a  privi-  ?°^™ 
lege  appertaining  thereto^  it  is  therein  Included  that  it  is  in  an  dead}  held 

Z  2  ancient  ibat  this  ae* 


tion  with  ancient  meiTuage,  and  fo  might  have  fuch  a  privilege.  Anothef 
^'i^aei  objeftion  was,  that  the  allegation  of  the  diftiirbance  ought  to  have 
not  lie;  been  fpecial,  (hewing  how  particularly  ;  fed  non  allocatur.  And 
and  Moun-  Sir  John  Harvey's  cafe,  in  the  the  new  Book  of  Entries,  fol.  8. 
**S?fi5er«Icc  ^^'^^  ^^^^  ^  ^  cxprefs  precedent.  Cro,  }•  604^  pi.  33^  Mich, 
between  an  1 8  Jac.  B.  R.     Dawney  V.  Dee  &  al. 

intereft  and 

•  liberty,  that  for  j  difturbance  in  the  firft  cafe,  as  in  hindering  perfons  going  to  the  plainti£Ps  fiir 
I  or  mill,  whereby  he  lofct  the  profits  thereof,  vi  &  atmis  lies;  but  not  in  the  principal  cafe  of  a 
liberty  of  fitting  in  fuch  a  place,  that  in  the  firft  cafe  damage  and  injury  are  done  the  plaintiff,  but 
that  here  damage  only  is  oone  the  plainiifF,  but  no  injury.*  But  Haughton  J.  held,  that  even  in 
this  cafe  if  an  injuiy  was  done  to  the  perfoo,  he  may  have  aflion  on  the  cafe  vi  &  armis;  and 
Mountagoe  and  Haughton  held,  that  if  one  claim  tc  have  afeat^  he  may  maintain  trefpais  for  break- 
ing it;  but  where  he  claimt  Jihtrty  only  to  Jit  there  (as  the  principal  cafe  is^  there  he  (hall  have  ac- 
tion on  the  cafe,  but  here  a£iioo  of  trefpafs  for  the  breaking  it :  and  Doderidge  J.  held,  that  the 
plaintiff  having  joined  a  afilions,  vis*  Trefpafs  for  breaking  the  feat,  and  cafe  for  locking  up  the 
door ;  the  count  is  therefore  naught,  and  fo  by  the  opinion  of  the  Court,  the  plaintiff  paid  cofta 
to  the  defendant,  and  declared  de  novo.  Palm.  46.  S.  C.     Mich.  17  Jac.  B.  R.  according 

to  i  Roll.  Rep. 

Nota,  that  iffue  was  taken  upon  the  reparation  of  the  ifle;  fo  that  it  feeros  the  ^6^oxi  would  not 
other  wife  lie,  [This  feems  to  be  a  note  of  the  Reporter.]  a  Roll.  Rep.  140.  at  the  end  of  the 
cafe  of  Dawtrie  v.  Dee  al. 

♦[297] 

Raym.  51.       3.  Cafe  for  difturbing  him  of  a  feat  in  an  ifle  of  the  churchy 

fhe?c  Twif  ^^  prefcrtbed  that  he  and  all  tenants  of  fuch  a  houfe,  had  all  the 

den  faid,  feats  in  the  faid  ifl?-     After  verdict,  it  was  moved  in  arreft  of 

that  he  had  judgment,  that  he  had  not  fl)ewn  that  hi  ought  to' repair  ity  &c. 

with^moft  Some  would  make  a  difference  between  a  feat  in  a  church  and  ia  an 

ofcfaejudges  i^c,  becaufc  an  ifle  might  be  upon  iiis  own  foil ;  and  after  feveral 

in  this  cafe;  debates  it  was  adjudged  /or  the  plaintiff  upon  this  difference^  viz. 

ar-f  of  o'i-  "^^^^  *^  *^  S^^^  '^  ^^  action  on  the  cafe  againft  a  difturber ;  but  not 

aion  that  in,a prohibition^  or  where  he  claims  a  right  againft  the  ordinary ;  but 

thedecla-  againft  a  trefpaflbr  or  tortfeafor,  it  is  not  neceiiary  to  (hew  a  title, 

ij^od* "  ^y  repairing,  &c.    Whereupon  judgment  was  given  for  the  plain* 

enough  tiff.     Mich.  14  Car.  2*  B.  R.  and  affirmed  in  error  in  the  £x- 

-without  chequer  Chamber,   Pafch.   16  Car,  2.     Lev.   71.     Bunton  v. 

S^n"o7  Bateman. 

repairing,  this  being  in  an  a6lion  of  the  cafe;  but  if  it  had  been  in  a  prohibition,  there  perhaps  it 
liad  not  been  good  :  but  when  it  is  as  to  fuch  houfe  belonging,  it  is  parcel  of  his  f ranktencment ; 
and  then  he  does«ot  fit  there  by  the  licence  of  the  ordinary ;  Windham  and  Mallet  of  the  fame 
•pinion,  but  Fofter  for  the  defendant.  But  upon  pcru.'al  of  the  record^  it  luax  not  tanfuam  mef" 
futigio  pr^din.  ptrtincttt.  but  only  that  he  and  all  thofe  vvhofc  eflaie  he  has  in  the  faid  meiTttage^ 
have  ufcd  to  fit  in  the  faid  feat,  &c.  And  upon  this  Witidham  and  the  other  judges  faid,  that  they 
would  advife;  and  upon  that  it  was  adjourned.  .Sid.  88.  pi.  6.  S.  C.  by  name  of  Buxton  v. 

Bateman,  and  there  the  feat  is  mentioned  to  be  in  the  choir  of  the  church  ;  and  the  Court  faid,  that 
it  does  not  appear  whether  it  be  in  the  body  of  the  church,  or  not;  for  if  it  be  not,  it  does  not 
lielong  to  the  ordinary;  and  that  an  ide  in  a  church  may  be  parcel  of  my  houfe,  or  in  cafe  I  amp 
founder,  may  be^sUotied  to  me  in  lieu  of  donation,  and  for  fepulture,  Aec.  And  it  might  be  that 
ihe  choir  belongs  to  the  plaintiff,  and  might  ha'ue  been  the  flace  ^bere  hix'anceftors  fang  requiem* 
for  their  anceftcra,  in  which  cafes  one  may  'well  intitle  himfetf  tvithout  alleging  any  reparation^  and 
with  which  the  ordinary  has  nothing  to  do.  ■  ■  Sid.  aoi.  pi.  85.  S.  C.  Pafch.  16  Car.  in  the 
the  Exchequer  Chamber,  and  refolved  there  that  the  prcfcription  being  found  by  verdifi,  all  things 
nccefTary  Ihall  be  intended  to  make  it  good ;  and  therefore  they  will  intend  that  evidence  was  then 
given  ot  the  plaintiff's,  &c.  repairing  the  faio  ifle;  for  otherwife  he  cannot  prefcribe;  and  there* 
fore  if  the  defendant  had  demurred  to  the  declaration,  it  had  been  ill  for  want  of  alleging  rept- 
ration,  and  fo  they  did  not  wholly  allow  the  difference  taken  by  the  jufltces  of  B.  R.  between  cafis 
and  prohibition;  but  Rale  Ch.  B.  upon  the  firil  argument  inclined  that  there  was  difference  be- 
tween a3ion  upon  the  cafe^  as  above,  betnueen  ^ftrangers^  and  fuch  a6lion  againfi  the  patron^  to  whoai 
of  rifht  the  foil  belongs,  or  prohiiition  to  the  Spiritual  Court,  to  which  the  decifioa  of  foch  cafe» 
(without  fpiriiual  title  made)  of  right  belongs, 
la  cak  th«  pUiatiff  declared  that  fac  ytnfeiftd  of  a  meffuage^  wifreferiM  t9  have  Mtbeftaio 


mud  /b/r  hmrlal  Im  an  /Jeoi  the  church,  tod  that  the  defendant  difturbed  him ;  after  a  verdifi  for 
the  plainti^  it  was  moved  in  aneft  of  jadgmem*  that  plaintiiF  mot  having  pre/cri6ed  in  repairing 
ibe  i/U^  there  it  no  cooGdcration  for  his  propriety;  but  upon  conGderation  of  the  cafe  of  Bu atoit 
V.  BatsmajVi  it  wu  adjudged  for  the  plaintiff  by  the  whole  Court.  3  Lev.  73.  Mich.  34 
<^r.  ft.  B.  R.    Aflily  v.  Frecklcton. 

If  yon  would  frtjcrihe  to  a  right  agmtnji  thi  efdiMarjy  you  muttjheto  a'tt/age  to  repair  the  feat  i 
but  in  an  adion  on  the  cafe  fir  diflurbance^  you  need  only  Uy  fofeffioa  agmlmfi  amjf  other  difi 
tMrher\  and  of  common  right  the  difpofal  of  feats  in  a  parochial  church  belongs  to  the  ordinary* 
It  Mod.  133.    Mich.  10  W.  3.  in  cafe  of  Jacob  v.  Dallow. 

4.  In  trijpajs  for  bnaking  bis  feat  in  the  church,  the  cafe  was, 
that  the  plauxuiiFhad  an  andent  meflfuage  in  the  parifh  of  A.  and  fo 
frefcribes  to  have  a  feat  in  an  ifli  of  the  parifli  church  of  B.  &c. 
After  a  verdid  for  the  plaintiff,  it  was  moved  in  arreft  of  jadg-* 
ment,  and  (aid  by  the  Court,  that  though  it  may  be  a  doubt  wheth^ 
a  man  may  preKrribe  to  have  ^  feat  in  nave  ecclefiae  of  another  i 
ptri(h,  yet  fuch  a  prescription  to  have  a  feat  in  an  ifle  there  is 
good,  becaufe  it  might  be  that  he  ereded  it,  and  ought  to  repair 
it.    Sid.  361.  pL  4.    Pafch.  20  Car.  2.  B.  R.   Barrow  v.  Keen. 

5.  In  ^e  for  a  feat  in  a  parifii  church  by  preferipdon,  as  ap-  £  298  1 
pendant  to  a  houfe,  without  alleging;  any  reparations,  the  de* 
fendant  pleaded  prefcription  in  him  and  his  anceftorSi  with  travetji 

of  the  prefcription  alleged  by  the  plaintiff '^  but  the  Court  held  tne 
traverfe  impertinent,  and  the  cafe  refts  wholly  upon  the  dis- 
turbance ;  and  after  verdi£l  judgment  was  given  for  the  plaindfi^ 
per  tot  Cur.  .And  the  difference  taken  between  prohibidon  and 
adion,  in  the  cafe  of  Burton  v.  Baker,  was  cited,  and  agreed 
to  have  been  adjudged  upon  this  difference.  2  Jo.  3,  4.  Intratur. 
Trin.  23  Car.  2.  C.  B.    Bradbury  v.  Birch. 

6.  In  cafe  plaindfF  declared  that  be  wasfeifed  in  fee  of  a  nuffteage^ 
and  that  he  and  all  thofe  whofe  ejiate  be  had  therein,  have  a  feat  in 
the  church,  and  a$  often  as  occafion  wasy  had  repaired  it\  and  that 
the  defendant  diflurbed  him.  After  verdid  for  the  plaintifF,  it 
was  moved  that  the  declaration  was  ill,  becaufe  the  plaindfF  did 
not  prefcribe  time  out  of  mind.  Per  Cur.  it  is  alleged  that  he  was 
feifed  m  fee,  &c.  and  that  he  and  all  thofe  whofe  eftate  he  had,  have 
had  the  feat  time  out  of  mind,  &c.  and  then  by  confequence  he  and 
all  thofe  whofe  eflate  he  has,  have  time  out  of  mind,  &c.  had  the 
feat,  efpecially  as  this  aHion  is  founded  upon  bis  pojeffion^  and  the 
diflurbance  made  to  him*  2  Lev.  193. .  Paich.  29  Car.  2.  B.  R. 
Merchant  v.  Whitepane. 

For  more  of  Seats  in  a  Church  in  general,  fee  ^roflf bMon»  and 

other  proper  Tides. 
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A(tittitte0« 


(A)    Security.    In  what  Cafes  to  be  given. 


-A 


L  EASE  was  devifedto  omfir  Ufiy  with  feveral  remainden 
cvir  to  others ;  the  lirft  devifee  was  compelled  to  enter 
into  bond  to  itt  it  go  according  to  the  dcvi/e ;  but  if  it  were  for  a 
perpetual  chattel,  the  Court  would  not  have  done  it.    Toth.  187. 
cites  26  Eliz.     Price  v.  Jones. 
WKere  the       a.  Exocutors  not  compelled  in  equity  to  put  in  bond  to  perform 
frifl/or' w  ^*"'  ^^  anfwer  legacies,  unUfs  it  appear  that  thev  have  either  ' 
the^pufntiff  brohn  tho  truft  in  them  repofed  by  the  teftator,  or  be  decayed Jinco 
1000/.  to  he  his  doath ;  for  at  his  death  it  feemed  he  trufted  them  without 
j^'d  at  the  tjQ^j^    rj.^^^  ^       ^.^^^       gj.        Br^,^  y  Purton. 

age  of  11  . 

pears,  tbe  pUinttff  by  bill  fugficfted  the  defendant  wafied  the  efiate^  and  prayed  he  might  give  feco- 
rity  to  pay  this  legacy  when  due ;  and  the  Mafter  of  the  Rolla  did  accordingly  decree  the  defendant 
to  give  fecuriry.     Chan.  Cafet,  isi.    Hill.  8o&  ai  Car.  2.  in  Cane.     Duncumban  v.  Stint. 

Where  an  annuity  of  2ol.  was  devifed  out  of  the  petfonal  eflate,  and  the  executor  had  faid  rafhly 
that  he  would  go  to  gaol,  and  leave  the  legatees  unpaid,  and  the  annuity  being  3  years  in  arrear,  a 
bill  was  brought  againft  binif  and  prayed  that  he  might  give  fecurity ;  and  behaving  by  his  anfwer 
fubroitied  it  to  ihe  Court,  it  was  ordiered  that  a  fuf^cient  part  of  the  perfonal  eftate  be  fet  apart* 
and  affigned  to  a  tiuilee  for  fecuring  the  annuity,  Ai  the  Rollsi  Trin.  1 723.  a  Wms*a  Rep.  163* 
Batten  v.  Earnley. 

[  299  ]  3*  Executors  were  ordered  to  put  in  good  fecurity  to  allow  5!. 
Contra  i  per  Cent,  for  education^  and  to  make  good  tboir  portions.  Toth. 
Car.  Toth.  j,.,  ^jtes  44  Eliz.    Barwlck  v.  Barwick, 

115.    Roll         ^  ^ 

V.  May. 

A  tmfiee  ^.  A  truftee  to  put  in  fecurity  for  money  and  damages*  Toth» 
rgteY^u.  2^85.  cites  Manfcll  v.  Aubery.  Pafch.  7  Car.  bpringct  y. 
rity  to  per-  Springct.     Browne*s  cafe,  7  Car. 

form  the 

iruft  fairly,  there  being  reafons  of  fufpeAing  him.    Fin.  R.  360.    Trin.  30  Car.  a.    Keeling  v« 

Child.— -^iS^  of  an  executvt  trufee  that  i^  inlolvent.    Garth.  458.    The  King  v.  Raynea. 

5*  Goods  and  a  library  to  the  defendant^  and  after  to  the  di" 
fendanfs  daughter  and  her  heirs  fir  everi  the  plaintiff  married 
the  daughter,  who  is  fince  dead  ^  fo  as  tiie  plaintiff,  as  admi« 
niftrator,  feeks  to  compel  the  defendant  to  give  fecurity  to  deliver 
the  goods  to  the  plaintiff  after  the  defendant's  death,  or  the  value 
thereof.  This  Court  decreed  the  fame  accordingly,  and  a  com- 
miffion  is  awarded  to  the  mafter  to  examine  upon  oath  fuch  wit- 
Defies  as  fliall  be  produced  before  him,  i  Chan.  Rep,  iiOyilU 
12  Car.  !•  fol.  388.    Bracken  v.  J^ently, 

6.  A. 
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6.  A.  was  U  pay  300/.  after  his  deceafe  to  B.— —  \.  fold  hfj 
eftate,  B.  preferred  a  bill  to  have  the  money  fecured  after  A's 
death.  Decreed,  that  it  be  retained  in  the  purchafor's  hands,  and 
to  be  paid  as  aforefaid,  and  (hould  be  prote<5led  againft  A.  for  the 
iame.    N.  Ch*  R.  ^S-    17  Car.     Msirtin  v.  Brocker. 

7.  A  guardian  cbofen  by  an  infant  of  1^  years  old  was  decreed 
to  give  fuch  fecurity  as  the  mafter  fliall  allow  to  be  refponftble  for 
to  much  of  the  rents  of  the  real  eftate,  and  the  whole  of  the 
perfonal  eftate  which  doth  belong  to  her,  or  which  he,  or  any 
other  by  his  diredion,  (hall  receive  during  her  minority,  and  until 
fhe  is'  m  a  capacity  to  receive  the  (ame  herfelf.  Fin.  Rep.  362. 
Trin.  30  Car.  2.    How  v.  Godfrey. 

8«  A.  covenanted  on  marriage  of  his  daughter  to  pay  10,000/.  s.  c.  cited 

within  6  months  after  his  death.    The  Court  will  not  enforce  A.  E![  ^^j. 

to  give  fecurity,  though  urged,  that  he  grew  old  and  infirm,  and  Win»^4*R°p', 

would  probably  confound  his  fubftance  \  for  this  would  not  be  to  107.  Hiii. 

execute  an  agreement,  but  to  make  a  new  one;    and  it  differs  ^^r^lV^? 

from  the  cafe  of  executors j  becaufe  they  are  in  nature  oi  trujiees  for  ims  v. 

the  legatee :  and  there  is  no  agreement  between  them  one  way  Plummy* 
or  other.     Ch.  Prec.  89.     Hill.  1698.     The  E.  of  Warrington 
V.  Langham. 


(B)    RilUf  againjl  them.     In  refpe£l  of  the  Cot- 

Jideraiion. 

I.  VyOND  in  common  form  for  payment  of  money,  but  proved 
13  to  be  made  on  agreement,  that  the  plaintiff  Jhould  either 
marry  her  fervant^  or  by  way  of  forfeiture  (hould  pay  her  the  fum^ 
mentioned  in  the  condition.  Decreed  the  bond  to  be  delivered 
up  to  be  cancelled,  it  being  contrary  to  the  nature  and  deftgn  of 
marriage^  which  ought  to  proceed  from  a  free  choice  and  not 
from  any  compulfion.  Per  Lds.  Commii&oners.  a  Vern.  I02«. 
Trin.  1689.     Key  v.  Bradlhaw. 

2.  A  woman  reforts  to  gaming  places  at  court,  and  borrows 
money  to  fupply  perfons  of  quality  in  their  gaming,^  and  gives  the 
lenders  great  premiums  \   and  afterwards  borrows  more,  and  is.* 

,  arrefted  for  the  laft  money  lent,  and  gives  bond  and  judgment 
for  it,  and  brings  a  bill  to  have  allowance  for  the  former  excelGve 
premiums  which  (he  allowed,  the  receipts  for  which  ibe  pro« 
duced.  It  was  urged,  that  the  bonds  fo  obtained  were  withio 
the  provifion  of  the  flatute  of  ufury ;  but  by  the  warrant  of  at-  [^  300  3 
torney  and  entering  up  judgment,  the  defendants  had  loft  the  op- 
portunity of  defending  themfelves  at  law.  But  the  Lords  Com- 
miiSoners  would  give  no  relief  but  on  payment  of  principal, 
intereft,  and  cofls  at  law  and  here.  2  Vern.  R.  170.  pL  156. 
Trin.  1690.    Taylor  v.  fiell  and  Bagnal  &  al'. 

3.  A.  got  judgment  in  a  truftee's  name  on  a  bond  given  for  a 
play-debt.  The  Court  (though  the  plaintiff  had  flipped  his  op- 
portunity at  law}  direcbd  an  ifTue  and  relieved  the  plai>  tifF. 

Z  4  2  Veriu 
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%  Vam.  Rep.  172.    Trin.  1690.  cited  as  the  cafe  of  Powell  Vf 
Hall  in  the  Exchequer. 

(C)  Relief  againft  them.    Though  given  m  afeemr 

ingly  good  Confideration. 

X.  A  TENANT  for  life,  in  right  of  his  wife  makes  a  Uafi 
m\.  of  a  reSfory  for  21  yearsj  at  tool,  per  ann,  payable  at 
Lady-Day  and  Michaelmas.  The  wife  died  a  fortnight  before 
JMichaebnas,  The  tenant  and  A.  came  to  an  agreemenr,  that  if 
A.  would  (ave  him  harmlefe  againft  all  others  for  the  rent,  he 
would  give  bond  to  A,  for  80/.  and  accordingly  gave  bond  j  but 
afterwards  fues  to  be  relieved  againft  this  bond :  no  rent  was  due» 
and  fo  the  bond  without  confideration^  and  had  a  decree  againft  the 
bond;  though  it  was  urged,  that  there  was  no  fraud,  and  the 
tenant  had  taken  all  the  fummer  profits,  and  therefore  fliould  pay 
for  them  at  leaft  in  proportion.  Chan.  Cafes,  239.  Mich.  26 
C ir.  2.  Negus  v.  Fettiplace. 
iCh.rtref,  2.  A.  being  of  weak  underftanding  was  prevailed  upon  hj  re- 
103.  Pafch.  lations  and  friends,  in  order  to  preferve  the  cftate  in  the  family. 
White  VT'  ^^  8*^^  ^^^^  of  6000L  penalty  to  fettle  his  ejlate  by  intailing  it  to 
Small.  himfelf  firjiy  and  afier  to  his  brothers^  fo  as  not  to  go  out  of  the 
family.  A.  after  married,  and  fettled  the  eftate  on  his  marriage. 
On  a  bill  by  him  to  have  the  bond  delivered  up,  it  had  been  fo  de- 
creed, but  that  he  offered  by  the  bill  to  fettle  part  in  tail  on  his 
brother.  %  Vern.  189.  Mich.  1690,  Portington  v.  Eglington. 
3.  A.  a  very  poor  illiterate  man^  being  intitJed  to  a  good  ejlate^ 
applied  to  B*  &  M,  his  wife,  to  ajjijl  him  in  making  out  his  pedigree 
and  title.  B.  (who  was  a  brafier)  told  him,  that  fuch  things  could 
not  be  done  without  moneys  whereupon  A.  defired  B.  to  ad« 
vance  it,  and  he  would  repay  him :  accordingly  B.  advanced  the 
money*  Pending  the  fuit  M.  often  declared,  fhe  thought  herfelf 
and  hufband  indued  to  a  good  gratuity  for  their  trouble,  but  was 
refolved  not  to  truft  the  plaintiff^s  generofity,  but  to  bind  him  as 
faft  as  pen  and  ink  could  bind  him.  Afterwards  A.  defired  M. 
^hat  (he  and  B.  would  continue  to  take  care  of  his  affairs,  where- 
upon M«  prefTed  him  much  to  pay  what  had  been  already  laid  out. 
A.  offered  a  bond  of  loool.  payable  in  a  year,  for  fervices  done 
and  to  be  done.  M.  replied,  that  he  might  take  what  time  h^ 
pleafed  to  pay  the  bond,  but  prefTed  hard  for  the  money  lad  out* 
w/.  gave  bis  bond  to  M.  for  1000/.  for  the  ufe  of  B.  whoy  after  re- 
covery of  fonu  part  of  the  ejiate  by  A*  put  the  bond  in  fuit :  where^ 
.  upon  A.  brought  his  bill  to  fet  it  aude  as  unduly  and  unconfci- 
bnably  obtained,  by  taking  advantage  of  the  diftrefs  he  was  undei 
at  the  time.  Ld.  Ch.  Talbot  faid,  he  could  not  confider  thij 
9S  a  gratuity,  but  a  contract ;  and  held,  that  though  B.  veas  nol 
prefent  at  the  executing  the  bond,  yet  he  thought  there  was  ground 
fiifficient  for  relief;  for  M.  was  party  to  all  the  tranfaAions  in 
fearchin^  regifters,  &c,.  That  the  contra^  for  the  bond  was  for 

their 


their  joint  ferviccs  and  though  flie  did  not  preft  for  the  bond,  yet 
fhe  *  prefled  for  what  worked  more  ftrongly,  viz.  The  payment  of 
the  money  laid  put,  and  this  when  A.  was  not  worth  is.  and  in 
the  midft  of  the  purfuit  of  the  caufe ;  which,  together  with  her 
laying,  (he  would  not  truft  his  generofiCy,  &c.  fhews  the  bond 
was  got  of  A*  in  bis  jucejjityj  the  prefling  the  payment  being  almoft 
as  ftrong  as  if  ihe  had  actually  infifted  upon  the  bond  i  and  fo 
decreed  it  to  Jiand  as  a  fecurttjfor  fo  much  as  had  teen  aSiuatty 
laid  outy  with  intere/fj  and  left  n.  at  liberty  to  bring  bis  quantum 
meruit  at  law,  for  what  he  deferved  for  his  pains  and  trouble.  Cafes 
in  Equ.  in  Ld.  Talbot's  time,  1 1 1 .  Trin.  1735.    Proof  v.  Hines. 


(D)    Relief  againft  them.    The  Confideration  not  ^^„f  «^ 

being  performed.  rrauihtt- 

l.npHE  plaintifF  fought  to  be  relieved  lipon  an  obligation  of 
X  30ol«  which  he  entered  into  to  make  a  jointure  unto  his 
wife,  in  confideration  of  174/.  promifed  to  him  by  the  defendant 
in  marriage,  which  was  never  paid  unto  him ;  therefore  an  /«• 
jun&ion  is  awarded,  if  caufe  be  not  (hewed.  Cary's  Rep.  159, 
|6o  cites  21  Elis*    OA>otn  v.  Havers. 


(E)    Relief  againft  them  pro  turpi  caufa.  *<y)pi.«. 

I.  T^  GAVE  bond  of  500/.  to  the  brother  of  the  defendant, 
Xl«  conditioned  to  fay  the  defendant* sjifter  (party  alfo  to  the 
bill)  50/.  and  to  maintain  a  bafe  child,  paying  a  certain  yearly  fum 
for  it.  There  was  no  place  in  the  condition  where  the  50/* 
(hould  have  been  paid.  The  plaintiff'  by  his  bill  offers  payment 
•ftbe  50A  and  brought  it  into  court;  and  the  defendant  fet  forth 
iy  anfwer,  that  the  plaintiff  was  fuiter  to  her  in  way  of  marriage^ 
but  abufed  her  and  left  her :  an^i  thereupon  the  Court  refufed  to 
grant  an  injundion  to  the  plaintiff  againft  the  fuit  on  the- bond. 
The  plaintiff  replied,  and  acknowledged  he  was  a  fuiter,  and 
really  intended  marriage,  but  that  after  he  had  begun  to  woo  the 
woman,  be  was  informed,  as  the  truth  was,  that  (he  had  formerly 
been  taken  in  bed  with  another  man ;  and  that  this  was  known 
publickly,  and  her  father  trapanned  him  to  woo  her,  &c.  he  being 
a  young  man  in  Oxford  ;  yet  now  the  Lord  Chancellor  denied 
the  injunction,  faying,  this  Court  (hould  not  be  a  court  to  ex- 
amine fuch  matters.  2  Chan.  Cafes,  15.  Hill  31  &  32  Car.  2« 
Bodly  v.  k 

2*  A  bill  was  brought  by  W.  to  be  relieved  againft  a  bond  and  The  cafe  oC 
judgment  defeafanced  for  payment  of  400/.  to  A.  the  defendant  \  ^^^y***^" 
and  charged,  that  though  the  fecurity  recited  400/.  as  lent  and  wm  cited  m 
paid  by  N.  to  the  plaintiff,  yet  no  money  was  really  paid*    N.  by  the  cafe  of 

^nfwer,  confefled^  that  the  400U  was  neither  paid  or  intended  to  ^Inoat Jw, 

be  Micifeia 


•point  with  ^^  P*'^  '^y  ^^>  '^^  inferttng  whicb  was  a  mtfiakijf  thi  fcrhinir% 
thif  very     f§r  that  1^^  400/.  was  intended  ai  a  free  gift.    The  truth  of  the 

*h**    ii  '^  ^^^'  '*^^  ^*  "'^'  ^^  ''^"^  ^°^^  '^'  ^  ^*'  plaintiff  as  a 

ottt^  and  mijlrefs^  and  the  400/*  was  given  her  §n  that  account^  but  netbing 

the  Court  ef  this  wos  mentioned  in  the,  bill.    The  Mafler  of  the  Rolls  took 

reUell  in'  *  difference  between  things  executed  and  executor j^  that  this  court 

that^afe!  would  relieve  as  to  the  laft,  which  if  executed,  it  may  be  might 

^— s.  c.  of  ftand ;  but  he  *  iaw  no  ground  for  relief  here,  where  it  feemed  to 

KoormJii  ^  ^  voluntary  gift  without  any  turpis  contradlus.  But  had  it 
•ttedaVern.  been  charged  in  the  bill,  that  the  defendant  was  a  commenjlrumpet^ 

S4a.  inthe  and  had  made  it  a  pradice  to  draw  in  young  gentlemen,  he. 

Bainb!fm  v  ^^ought  it  reafonable  to  relieve ;  but  though  this  might  be  the 
Manning,  '  fad,  it  Muji  be  fo  charged  in  the  bill,  or  elfe  the  Court  will  net 

•ttd  faya,  igf  dep^fitions  U  that  purpofe  be  read.     *Vern.  483*  pl«  472* 

iSercwM  Mich.  1687.     Whaley  V.  Norton  &  al'. 

difmifled*  A  A///  wai  brought  iy  exteutor  to  be  relieved  ag^hfi  bonds  given  by  teftator  to 

ii«  M.  a  Angle  woman,  and  othera  in  troll  for  her,  and  fuggefted,  tbat  liiey  wtrtgmiired  bf  /Jbreaff 
nnd  undue  means.  The  defendant  by  snfwer  fays^  they  v^ere  entered  into  for  money  lent^  and  debio 
due.  Upon  the  proofa  it  appeared,  that  the  defendant  waa  a  common  harlot,  and  the  flaintiff^o 
father  waa  an  oldv/eak  man^  and  had  unlawful  convcrfation  with  her,  and  w.i&  prevailed  upon  tp 
enter  into  the  bonds  in  qucllion.  Per  Cur.  though  where  the  pany  himfelf,  that  is  culpable,  cornea 
for  relief  againft  the  faid  bonds,  the  Court  may  juftly  refufe  to  iQicrpofc,  yet  it  is  otherwife  where 
his  executor  comes*  And  here  the  defendant  f  wears,  that  t^e  bonds  were  entered  into  for  money 
lent,  or  other  debts  owing  to  her,  which  fufficiently  puts  the  mauer  in  ifliie;  and  though  the 
truftes  had  declared  41 /fecial  trmfifor  e  particular  purpofe^  as  to  one  of  the  debtt^  yet  that  will  not 
•Villi;  it  not  appearing,  that  the  tcftator  was  privy  thereto;  and  therefore  decreed  an  account  of 
vhat  fbould  be  due  for  monies  lent,  and  other  real  debts,  and  on  payment  the  bonds  to  be  deli* 
vered  up*  B  Vem.  187.  pi.  170.  Mich.  1690.  Matthew  v.  Hanbury  Sc  Ux'  &  al*. 
s  Vem.  249.  pi.  aft6.  Mich.  1691*  in  the  cafe  of  Bainham  v.  Manning,  it  is  faid,  that  in  the  cafie 
of  Hanbury  v.  Matthew,  the  bond  was  relieved  againft,  becaufc  the  woman  appeared  to  have  been 
m  common  fbumpeti  and  by  her  infinuationa  prevailed  upon  the  old  man« 

*[302] 

And  tho*  a  3.  Bond  was  given  to  a  houfekeeper  for  fecret  fervice ;  and  a 
I^^IZ  •>»"  '>«»"g  brought  to  be  relieved  againft  it,  was  difmiflcd. 
keeper  for    %  Vem.  242*    Mich.  1691.    Batnham  v.  Manning. 

payment  of 

an  annuity  be  loft,  yet  equity  will  decree  the  payment  (  for  fervice  is  t  confideration,  and  turpis 
€ontraQus  Jball  not  be  prefumed  unlefa  proved.  Abr.  £qu«  Ca(ies»  B4.  pi.  ;•  Hill.  1700.'  Light- 
bone  V.  WcedoB. 

4.  A.  had  f educed  his  wife^s  fijier^  and  had  feveral  children  by 
her,  and  had  given  her  fome  bonds  for  payment  of  money,  and 
which  iwere  intended  as  a  provifion  for  her  and  the  children.^ 
Ld.  Somers  decreed  payment  of  principal  and  intereH  and  good 
cofts  by  a  (hort  day,  or  elfe  the  bill  to  be  difmiiTcd  with  coAs. 
Ch.  Prec.  114.  Trin*  fyoo*  Spicer  v.  Hayward. 
Ibid.  434*  5«  A.  had  unlawful  familiarities  with  £•  who  before  was  a 
lays  this  de.  modeft  woman,  but  feduced  by  him.  iind  had  a  child  by  him. 

firmed^n* '  ^*  8*^®  ^  ^^^^  '*  P^J  200o/-  to  E.  within  a  fear  after  his  deaths 
the  Houfe  Afterwards  A.  by  deed  poll  reciting  the  bond  agreed  that  the  2000/!; 
of  Lords  in  ^^gfU  l,g  laid  out  in  an  annuity  for  E.  and  the  child  for  their  lives. 

t^Vs— ^  ^*  ^^^«  ^*  ^^^^  A'^  adminiArator  on  the  bond.  The  admi- 
Abr.  £qu.  niftrator  prayed  relief  againft  the  bond  as  gained  upon  a  wicked 
^■^?»®7-  confideration  ;  and  E.  (having  been  nonfuited  at  law  by  the  only 
' witnefs  to  the  bond  denying  that  be  Ifaw  the  bond  fealed  and  de- 
livered. 


li^ered,  though  his  hand-writing  was  proved)  brought  her  crofs« 
bill  to  be  paid  out  of  A's  aflett.  The  deed-poll  was  proved  and 
read  ;  Ld.  C.  King,  in  regard  of  the  reducing  an  innocent  wo* 
man»  and  likewife  in  refpefl  of  the  innocent  child,  which  was 
living  at  the  time  of  the  bond  and  covenant,  though  fince  dead, 
decr^  the  payment  out  of  the  afTets,  the  cafe  being  to  be  taken 
as  it  was  when  the  bond  and  covenant  were  given.  2  Wms^s 
Kep.  432.     Hill.  1727.    Annandale  (Marchionefs)  v«  Harris. 

6*  if*  i^pt  K»  R.  a  miftrefs^  and  cohabited  with  her  upwards  of 
a  years,  in  which  time  he  bad  a  chili  hy  btr^  and  being  about  t9 
marry  another  perfon  be  voluntarily  entered  into  a  bond  of  200ol* 
for  payment  ^  an  annuity  of  SoL  a  year  for  her  and  her  cbild*s 
maintenance.  A,  married^  and  diedy  leaving  ijfue  hy  his  wife^ 
who  brought  a  bill  tofet  a  fide  this  bond.  The  M  after  of  the  Roils 
decreed  the  annuity  to  be  pid,  but  after  all  creditors  even  by 
fimple  contra^,  but  gave  no  diredions  whether  the  real  eftate 
(hould  be  chargeable  with  this  annuity  in  cafe  of  a  defe<S  of  per-  [  303  J 
fonal  afTets.  Upon  appeal  to  the  Ld.  Chancellor,  he  held,  that 
though  it  is  a  voluntary  bond,  yet  there  being  no  pretences  of 
frauds  there  is  no  reafon  to  relieve  againft  it,  but  that  it  fhall  be 
foftponed  to  debts  upon  fimple  contra ff^  though  preferred  to  legacies. 
And  decreed,  that  if  the  perfonaJ  eftate  fall  (hort  upon  payment  of 
the  arrears,  and  growing  payments  by  the  plaintiff,  the  heir  at  law, 
and  upon  his  fecuring  the  annuity  out  of  a  fufiicient  part  when  he 
comes  of  age,  the  defendant  K.  R.  be  reftrained  from  proceeding 
upon  diis  bond  at  law.  Cafes  in  £qu.  in  Ld.  Talbot's  time,  153. 
Mich.  1735*    Cray  v.  Rooke. 

(F)    Transferred,  or  a  deft ^ he  Security  made  good 
by  fubjiituiing  another  in  its  room. 

I.    A     HAVING  ifliie  a  daughter  and  being  feifcd  of  lands  in  Vent.  363. 

JLjLm  D.  and  S  charges  hb  lands  in  D.  for  payment  of  3000I.  r^cvc's**' 
portion  to  her,  and  after  marries  B.  zndjettlts  part  of  the  lands  in  cafcS-Cac- 
D.  on  his  wife  for  herjoiniure^  without  taking  any  notice  of  the  cordingiy. 
3000U   fettled  on  the  daughter.     Afterwards   A.   thinking  the 
portion  would  take  place  of  the  jointure^  and  exprefling  his  thought€ 
in  his  will,  devifes  to  bis  wife  his  land  in  S.  in  lieu  of  the  lands  in 
D.  and  dies.     The  wife  combioes  with  the  heir  to  joiile  out  the 
daughter,  and  fo  refufes  the  devife,  and  flicks  to  her  jointure. 
On  a  hill  by  the  daughter,  Ld.  North  decreed,  that  the  daughter 
ihould  hold.fuch  part  of  the  lands  in  S.  as  fliould  be  equal  in  value 
to  fuch  of  the  lands  in  D.  as  were  comprifed  in  the  jointure,  till 
her  3000I.  beraifed.    Vern.  219*  pK  217*    Hill.  16839    Reeve 
V.  Reeve. 

2.  A  man  having  debauched  a  young  woman,  and  intending  So  where 
afterwards  to  put  a  trick  upon  her,  fettled  an  annuity  upon  her  of  thecftatc 
*  30I.  per  annum  for  life,  out  of  an  eftate  which  he  had  nothing  to  do  ^^^^^l^ 
^itb  I  yet  the  Court  of  Exchequer  decreed  him  to  make  it  good  the  young 

out  S^^tlewo* 
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man  dying,  out  of  an  eOate  which  be  had  of  his  own ;  and  this  decree  wat 
nfftrafor*  aftcFwards  afErmcd  on  appeal  to  the  floufe  of  Lords.  Cited  in 
brought^  the  cafe  of  the  Marchionefs  of  Annandale  v.  Harris.  Tnn.  1 727* 
bill  10  dif.  and  faid  to  have  been  adjudged  about  a  year  before,  Abr.  Equ. 
lhc"un?     C»f«»  31-  P'-  4-— 87.  S.  C.  cited  10  S.  C. 

-which  was  charged  wiih  the  annuity,  it  being  granted  for  a  term  of  yeart,  and  was  relieved  accord- 
ingly.     Cited  i  Wois's  Rep.  433.  Arg.  in  the  cafe  of  the  Marchionefs  of  Annandale  v.  Harris. 

Hill.  1727.  as  the  cafe  of  Ord  v.  Blacket. a  Wms's  Rep.  434,  cites  S.  P.  u  decreed  in  tho 

fixcbequcr  about  two  yean  before  between  Carew  and  Staftbrd, 

For  more  of  Securities  in  general,  fee  SlfStttmzttU  jpratftty 
9^Ort0a0e0,  %m%  91fur?,  and  other  proper  Tides. 


-r-^ 
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Anbee$m'  I,  TQl^  the  JlatuU  of  GUucefter^  6  £•  !•  cap.  g.  in  cafi  it  ii  • 

bdfo^  OiU  -^  /«««i  hy  the  county  that  the  per/on  indicted  for  the  death  of 

llatute  the  ^  ^^^  did  in  his  defence^  or  by  misfortune^  thin  by  the  report  of 

killing  of  a  the  juflices  +  to  the  king^  the  king  (hall  taki  him  to  bis  grace^  \  if  it 

"was  punifliable  by  death,    a  Inft.  315. 

*  This  may  be  a  ways,  either  when  he  is  indifled  of  marder  or  homicidei  and  tbe  jory  find  it  fe 
defendendo,  or  when  he  is  fpecially  indided,  that  he  killed  a  man  fc  defendendo,  whereunto  (for 
fafegusrd  of  his  goods)  he  nsay  plead  not  guiltv ;  and  if  he  befound  goiky  fe  defendendo  he  forleita, 
bis  socds,  if  not  guilty,  he  fives  them,     a  InlL  316. 

Ira  man  be  iodif^cd  before  the  coroner  of  the  death  of  a  man  fe  defendendo,  and  that  he  fled  for 
tbe  fame,  be  (hiWfirfeit  hh  goods^  which  favours  of  the  common  law.     a  Inft.  316. 

^0  man  can  be  accejfary  to  one  that  kills  another  fe  defendendo.     a  Inft.  316. 

If  a  man  be  indided  for  killing  of  a  man  by  mifadveniare,  or  fe  defendendoi  and  is  Mtf/mv^ 
tiiercupon,  \w  Jhall  furftit  no  landt^  but  goods  and  chattels  only.     2  loft.  316. 

t  That  is  In  tbe  Court  ofCbtuueryt  the  pleas  whereof  be  coram  domino  rege  in  cancellaria ;  and 
there  the  Lord  Chancellor,  upon  the  record  certified  him  in  the  Chancery  by  force  of  a  writ  of 
certiorari,  (hall  of  courfe,  by  force  of  this  a8,  grant  him  hia  pardon  without  fpieaking  hereof  to  the 
king,  for  that  (peaking  is  intended  judicially  in  court;  and  note  this  claafe  is  general,  and  extenda 
veil  to  an  appeal,  as  to  an  indi6lment ;  and  therefore  if  a  man  be  appealed  of  marder,  and  it  i« 
found  that  he  did  it  fe  defendendo,  or  by  mifadveoture,  tbe  king  is  to  pardon  it}  for  the  offender 
cannot  be  put  to  death,  which  is  the  end  of  bis  fuit,  and  an  of  peal  ties  notforfmcb  a  kiUing ;  other* 
-wife  it  is  where  tbe  appellee  is  to  have  judgment  of  death,  for  there  the  king  cannot  pardon  iL 
2  Inft.  316. 

I  Thofe  are  but  vtords  of  reverence  to  the  king,  for  the  kin^  it  obliged  ex  merho  jufticic  to  grant 
the  pardon,  albeit  fome  opinion  is  to  the  contrary ;  otherwife  the  Lord  Cbaacelwr  could  not  do 
it  without  warrant  from  the  king,    a  Inft.  317. 

s 

Serjeant  2.  ^.  purfued  JV*  with  a  weapon^  andjlruck  him^  and  the  other 

fa J^  hTcan  ft^^^^  *'^  cigctin^  by  which  he  diedy  and  he  who  killed  him  might 
{ttnoreafoH  haviJUdfrom  him  who  aJfauMbim  if  bo  would  %  and  bccaufe  he 

Vfby  a  firm  (U J 


iii  tiOt  do  It  but  killed  the  other,  therefore  it  was  adjudged  felony  Z^**^**** 
of  death  j  and  the  juftices  faid  he  is  bound  to  fly  as  faft  as  he  '^l^fj^jg 
can  to  fave  his  lifes  quod  nota.     Br.  Corone,  pi-.  124.  cites  isaff»uiud 

4.7  A ff.  ^l.  by  another 

^^  ^  tHany^lac4 

%obat/ocvtri  in  fucb  m  matmer  as  plainly  Jheu'x  an  Intefit  to  murder  btmt  as  by  dUchargiog  a  piiloI» 
Or  pulbing  at  h)m  with  a  diawn  Iword,  &c.  may  not  jujiify  killing  fucb  an  ajjailant  ai  much  as  if 
he  had  atttrapted  to  rob  him ;  for  is  not  he,  who  attempts  to  murder  me,  more  injurious  than  he 
vrho  barel\  attcrapu  to  rob  me  ?  And  can  it  be  more  ju'ttifiable  to  Bght  for  my  goods  than  for  my 
life?  And  it  is  not  only  highly  agreeable  to  rcafon,  that  a  man  in  fuch  circumltances  may  law 
fully  kill  another,  but  it  feems  aKo  to  be  confirmed  by  the  general  tenor  of  our  law-booksj  which 
{peaking  of  homicide  fe  defcndendoi  fuppofc  it  done  in  fome  quarrel  or  affray;  fron>  whence  it 
feems  reafonable  to  conclude,  that  where  the  law  judges  a  man  guilty  of  homicide  fe  deFendendo^ 
there  muft  be  fome  precedent  auarrel  in  which  both  paities  always  are,  or  at  leaft  may  juftly  be 
fuppofed  to  have  been  in  fome  tault,  fo  that  the  neceflity  to  whicn  a  man  is  at  length  reduced  tQ 
Itill  another  is  in  fome  mcafure  prefumed  t6  have  been  owing  to  himfelf ;  for  it  canuot  be  imagined^ 
that  the  law,  which  is  founded  on  the  higheft  rcafon,  will  adjudge  a  man  to  forfeit  all  his  goods^ 
and  put  him  to  the  neceflity  of  purchafing  his  pardon  without  iome  appearance  of  a  fault.  And 
chough  it  may  be  faid,  th  t  there  is  none  in  chance-medley,  and  yet  that  the  party's  goods  are  alfo 
forfeited  by  that,  he  anfwers,  that  chance-medley  may  be  intended  to  proceed  from  fome  ncgli* 
gence,  or  at  Icaft  want  of  fufficient  caution  in  the  party,  who  is  fo  unfortunate  as  to  commit  it,  f<k 
that  he  dors  not  fcem  to  be  altogether  faultlefs.  Befides,  one  of  the  reafons  given  in  our  law-books 
for  which  homicide  (e  defendcndo  forfeits  goods,  is  becaufe  thereby  a  true  man  is  killed;  but  it 
feems  abfurd,  that  he  who  apparently  attempts  to  murder  another,  *  which  is  the  moft  heinous  o£ 
all  felonies,  fliould  be  efteemed  fach,  when  thofe  who  attempt  other  felonies,  which  feem  to  bo 
much  lels  criminal,  are  allowed  to  be  killed  as  downright  villains,  not  dcferviog  the  protc&ionoc 
regard  of  the  law      Hawk.  Pi.  C  72.  cap.  s8.  S.  24- 

However,  perhaps  in  all  ihefe  cafes,  there  ought  to  be  a  JifiinQion  betxvfeu  an  ajfault  in  tbe  bfrb* 
vtay  and  ^n  a0ault  in  a  town,  for  in  the  firft  cafe  it  is  faid,  that  the  perfon  alFaultcd  may  julhfjr 
kiilmg  the  other  without  givmg  back  at  all ;  but  that  in  the  fccond  cafr,  he  ought  to  retreat  as  far 
as  he  can  without  apparently  hazaiding  his  life,  in  rcfpc£t  of  the  probability  of  getting  aflHUnce^ 
Hawk.  PI.  C.  73.  cap.  aS.  S.  25. 

[305]* 

3.  A  man  was  indited  that  he  killed  a  man  fe  defendendo,  and  J.  A.  was 
the  Chancellor  faid  that  he  had  granted  to  him  charter  of  erace,  "^*j'^f^r 
and  the  ferjeants  faid  that  he  need  not ;  for  the  ju/iices  wtU  not  a^manfedi^ 
arraign  him  where  it  appears  in  th^  indilfment  that  it  was  fe  de-  fendtndo^ 
fendendo  ;  but  if  the  indiiiment  be  of  felony  without  thefe  words  fe  ^\^^\. 
defendendo,  yet  he  (hall  be  arraigned,  and  if  it  be  found  ft  de^  fore  whom 
fendendo  upon  the  arraignment,  he  fhall  be  kept  till  he  has  pardon;  the  trial  wag 
but  by  the  juftices  of  the  bank  where  fe  defendendo  appears  in  the  ^^^^{  ^" 
indidtment,  yet  the  inqueft  fliali  be  taken  to  fay  if  it  was  fe  de-  opinion  to 
fendendo  or  not,  and  if  it  be  found  fe  defendendo^  be  Jhall  lofe  his  bavc  dif- 
goodsy  hut  he  (hall  nave  paruon  the  one  way  and  the  other.     Br.  hl^^'^^^^jj 

CorotVe,  pi.  138.  cites  4  H.  7*   I.  2.  feemedto 

him  that 
|he  ftatttte  of  Glouccftcr  [6  E.  i .  ca,.>.  9  ]  did  not  extend  to  this  cafe,  but  where  he  U  firii  indited 
that  he  did  the  murder  felonicti  and  the  Tpccial  matter  is  found  by  verdi£^,  there  the  king  (hall  take 
bim  to  his  grace ;  bur  he  was  of  opinion,  tW-^t  'Ufbtrt  tbefpecial  matter  is  found  by  tbe  indi&memt  be 
/ball  never  be  cbarged  to  anfiver  to  tbe  indiSment^  nor  (hall  he  forfeit  any  goods.  But  afterwards 
in  M'.ch.  term  (oliJVk/  ng  he  put  the  qucitmn  to  the  judges  at  Weftminfter.  And  ttte  opinion  of 
■11  thr  jud<^<'s  of  England  was,  that  b^  fbaU  be  arraigned  in  this  cafe,  and  Jhall  be  put  tofuefor  bit 
cbarter  ^ pardcn.  Whereupon  Frowik  cdufcd  (he  indi&ment  to  be  fent  in  B.  R.  and  there 
J.  A.  pleaded  his  charter,  and  was  bailed  in  the  mean  time.  Keilw.  53.  pi.  8.  Trin.  19  H.  7« 
John  Aprice's  cafe. 

In  cafe  of  le  defendendo  the  ^ztxyforfeitt  bhgoods^  and  he  (lands  in  need  of  a  pardon^  though  it 
be  of  courre.  Per  Skroggs  Ch.  J.  a  Show.  78.  pi.  61.  Trin.  31  Car.  i.  fi.  R.  in  the  cafe  of 
ConHeid  v.  Linton. 

4.  A  man  was  arraigned  upon  indidment  of  murder y  and  s.P.  «Id(1. 
jieaded  not  guilty ',  and  it  was  found  that  the  dfceafed  affaulted  ^l^lx\\^t 

■  btm^  maxim  of 
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the  com-  Hft^^  and  that  be  killed  him  in  bis  dtfrnce^  by  which  be  had 
Jhr^thlTHfe  cf^rter  of  pardon,  and  went  quiet ;  and  fo  it  fccms  here.  And 
of  a  man  is  fo  alfo  it  was  faid  anno  37  H.  8*  in  B.  R.  that  he  cannot  jufiify 
offopre.     murder  neither  upon  indidment  nor  upon  appeal,  nor  be  cannot 

STawThat  pl^^^  '*^^  *^.  ^''^  f'  /»  *^^  ^A"^^^  ^«^  'hajl  plead  not  guilty  Gf 
the  death  of  fomta^  and  give  this  in  evidence^  and  if  the  jury  find  it  he  (hall  go 
»  man  can    quj^  \^  fomia  prasdida.     fir.  Coronx,  pl«  i.  cites  26  H.  8.  5. 

tifadi  though  it  be  fe  defcDdcndo,  but  he  muft  plead  not  guilty,  and  the  jury  may  find  the  tnttk 
of  the  fad.     a  loft.  316. 

And  herein  note  a  dlverfity  between  an  appeal  of  dtatb^  and  an  appeal  ofma^bemi  for  in  appeal 
of  mayhem,  if  the  defendam  plead  not  guilty,  he  cannot  give  in  evidence  that  it  wu  fe  defendendo^ 
lor  that  he  ought  to  have  pleaded  it  by  way  of  juftification  in  bar  of  tlie  adion.     a  Inft.  316. 

There  it  alio  another  dh/erj^ty  bctweern  an  appeal  ofwutybem,  or  an  a£tion  of  tre/paftfor  votard^ 
hrgt  or  menace  of  life  and  member  :  and  an  atlion  of  trefpaft  'of  affault  and  battery  for  a  man  ia 
detence,  oryor  the  prefcrvation  ofbh  pojfrjfun  of  landa  or  goods ;  for  in  that  cafe  he  may Juflify  an 
ftflauU  and  battery  ;  but  he  cannot  jultity  either  maiming  or  wounding,  or  menace  of  life  and 
member  \  and  fo  note  a  diverfity  beiweca  the  defence  ofbU  perfon^  and  the  defence  of  his  pojejiom 
or  goods.    8  Inft.  316. 

•S.P.  Per  J.  An  indi6lment,  or  a  verdifl  that  A*  killed  B.  fe  defendendo 
CbTjf^**  is  not  good,  but  the  ^  fpecial  matter  muft  be  fet  down  to  the 
Show.'  78.   end  the  Court  may  adjudge  it  to  be  upon  ineviuble  neceflity* 

*"f  B^ofidd  *  ^°'*'  3'5» 

V.  iri^if".        6'  Homicide  fe  defendendo  feems  to  be  where  one,  who  has  no 

other  pofTible  means  of  preferving  his  life  from  one  who  combats 

with  him  on  a  fudden  quarrel,  or  of  defend'ing  his  perfon  from 

one  who  attempts  to  heat  him  (efpecially  if  fuch  attempt  be  made 

upon  him  in  his  own  houfe)  kills  the  perfon  by  whom  he  is 

reduced  to  fuch  an  inevitable  necejjity :  and  not  only  he,  who  on 

an  aflauit  retreats  to  a  tua/ly  or  fome  fuch  ftreight,  beyond  which 

he  can  go  no  farther,  before  he  kills  the  other,  is  adjudged  by  the 

law  to  a6l  upon  unavoidable  neceflity,  but  alfo  he,  who  being 

£  J06  1  aflaulted  in  fuch  a  manner,  and  in  fuch  a  place,  that  be  cannot 

go  back  without  manifejlly  endangering  his  life^  kills  the  other 

without  retreating  at  all.     And  notwitbdanding,  a  ptrfon  who 

retreats  from  an  aflault  to  the  wall,  gives  the  other  wounds  in  his 

retreat^  yet  if  he  give  him  no  mortal  one  till  he  get  thither,  and 

then  kills  him  he  is  guilty  of  homicide  fe  defendendo  only.     And 

an  officer  who  kills  one  that  refiAs  him  in  the  execution  of  his 

office^  and  even  a  private  perfon,  that  kills  one  who  felonioufly 

affaults  him  in  the  highway,  may  jufttfy  the  hOi  without  giving 

back  at  all*    According  to  fome  good  opinions,  even  he  who  gives 

another  the  firA  blow  on  a  fudden  quarrel,  if  be  afterwards  does 

what  he  can  do  to  avoid  killing  him,  is  not  guilty  of  felony ;  yet 

fuch  a  perfon  feems  to  be  too  much  favoured  by  this  opinion,  in- 

afmuch  as  the  neceflity  to  which  he  is  at  laft  reduced,  was  at  the 

firft  fo  much  owing  to  his  own  fault  \  and  it  is  now  agreed,  that 

if  a  manftrikes  another  ttpon  malice  prepenfe^  and  then  fiits  to  the 

wall,  and  there  kills  hitn  in  his  own  defence,  he  is  guilty  of 

xnurder.    Hawk.  Pi.  C.  74,  75.  cap.  29*  S.  13.  &c. 

For  more  of  SeiGn  in  general,  fee  9^ttrDer,  ^CCefSf?, 

and  other  proper  Titles. 
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(A)    Affife.    Selfin.    Rent.    What  Ihall  be  good 

Seifin  to  have  Afiife.  £L±, 

[iN  TF  a  man  purchafesz  rent,  and  the  tenant  attorns^  jtt  this  Thcpofl 
X  (hall  not  make  any  feifin  to  have  an  affife.     49  Afl.  6,]       ou*hao1) 

frifcd  of  the  rent  itfelfto  bsve  an  aflife.  Br.  AlTife,  pi.  461 .  cltcf  3  £.  3.  and  Fitzb.  hSL  ^^^^-.mm 
S.  P.    Br.  Seifin,  pi.  4p.  ciiet  3  £.  3*    Itio.  North.     Per  Scroope. 

[2.  If  a  rent  defeends  to  a  man  and  the  tenant  attorns  to  him, 
yet  this  ihall  not  make  any  feifm  to  have  an  af&fe.  49  AiT.  6. 
49  £•  3.  15.  h'] 

f  3.  If  the  tenant  attorns  to  the  grantee  of  a  rent  by  a  pennj^  this  ^^ the  t'e-    ' 
fhall  not  make  a  feifin  to  have  affife.     Litt.  127.  b.     Contra  22  ^'"»'^^« 

M.   , ,   ,  '  be  attorns    ' 

•  W.J  to  the      ' 

grantee,  or  "• 
afterwards,  will  gi^e  a  penny  or  ■  halfpenny  to  the  grantee  in  name  rf/et/^ti  •/ rentt  then  if  after  at 
the  next  day  of  payment  the  rent  be  denied  him  he  (hall  have  tn  alfife  of  novel  diflcifio.  Lhr.' 
S.  836. 

So  it  if  if  a  man  grants  by  hit  deed  a  yearly  rent^  ifTaiog  oat  of  bh  land  to  another,  &c.  if  the 
grantor  then  or  after  pay  to  the  grantee  a  penny  or  a  halfpenny,  in  the  name  of  feifin  of  the  rent, 
then  if  after  the  next  day  of  payment  the  rem  be  denied,  the  grantee  may  have  an  allire,  or  clfe 
aoc,  &c«    Liu.  S.  %^ 

"  [4.  If  the  tenant  Moms  to  the  hrdj  and  gives  him  a  penny  as  If  i  bold 
parcel  of  the  rent^  this  (hall  make  an  adual  feifin  whereupon  to  ^oi^?'^^* 
have  affife.    Litt.  127.  b.]  Indalltvk 

of  you,  and 
you  grant  over  my  fervices,  and  I  ^y  a  penny  in  name  of  attornment  ^  this  does  not  give  poffciHon 
to  biing  aflTife,  but  caufes  the  fervices  to  pafs.  Per  Frowickc  Ch<  J.  Kelw.  73.  b.  pi.  18 
Mich,  sr  H.  7.  , 

*  And  if  the  perniy  be  paid  in  name  effifin  of  the  rent  of  t^.and  ^oi  of  the  Jbavfit  this  gives 
feifin  of  the  rn)t  only  and  not  of  the  hawk  ;  but  if  in  name  of  feifin  of  all  the  fervices,  tfaw  it 
icrves  for  all  of  what  nature  foevcr.    Per  Frowicke,  Ch.  J.    Kelvr.  73.  b. 

A  feifin  of  parcel  is  a  fuificient  feifin  in  law  to  have  an  aSife  of  the  whole.    Co.  Litt.  1^3. 

[307]* 

£5.  So  if  he  gives  to  him  an  halfpenny  or  farthings  by  way  of  And  yet  it  ' 
n  of  the  rent,  this  Ihall  make  good  feifm  to  have  affife.  |*««>P»«o^ 

-  ,  ,    ^        '  *»  roc  rcnty 

Jbltt.    127.   D.J  nor  ihall  bt 

abated  out 

of  it,  it  being  tiveii  before  the  day  whereon  the  rent  is  due.    Co.  Litt.  159.  b.  315.  a.« It  i$ 

to  be  obferved,  that  payment  of  any  money  in  the  name  offeffin  of  the  rent,  before  any  rent  becomes 
due%  is  a  good  feifin  of  the  rent  to  have  an  aflife  when  it  is  due,  and  that  which  is  given  in  the  name 
of  feifin  of  the  rent  worketh  his  effeft  to  ^ivc  fcifioi  Mfdjet  it  «»  part  ff  the  rent,  nor  (hall  b« 
abated  out  of  thereat.    Co.  Litt.  tftv  bj. 

£6.  lS,i 


S.  P.  Co.       [6.  [Sa]  if  the  tenant  attorns  to  the  lord,  and  pa^  to  him  an 
'  and  l?y»  **  ^*  Pr  cow  in  the  name  of  feifin  of  rent,  this  is  fufficient  feifin  to 
that  To  itU  have  affife  of  the  rent.    49  £.  3.  15.  b*    49  AfT.  6.    Curia.  J 

of  a  Aar/et 

mjhret^  or  a  kmlfit  or  other  valuable  thing.  ■        But  upojt  ^ant^  if  the  tenant  attoma  of  the 

rent  ty  anoxmra  brambf  tbu  it  no  feifin  to  have  aflife.    Br.  SeiUni  pi.  7.  cites  49  £.  3.  14. 

Br.  Affife,        [7.  So  if  a  mart  recovers  a  rent^Jervtce^  and  the  Jherijfputs  him 

0  E^3*^aS  ^^fi{fi^  h  ^^  ^*>  ^^  '''"  ^f  execution  ;  this  is  good  femn  to  have 

Kt»'h.'Aff.  amfc.    49Afl;6.    49E.  3.  15.  b.   By  Perfey.J 

444.-—* 

"Where  a  man  rtcweri  rtnt  or  cornmon^  and  U  put  /«  foffrffion  by  tbejheriffy  and  is  at  another  time 
Stturhtit  he  (hall  have  affife  or  rediffeiftn  upon  the  Hrft  feifin  delivered  by  the  (heriff ;  for  the  lav 
adjudges  him  in  pofleflion;  per  Thorp,  quod  non  negatur;  therefore  quaere.  Br.  Setfin,  pi.  5. 
ekes  45  E.  3.  25. 

Upon  reeoverv  of  rent,  feifin  by  didrefs,  or  the  like,  in  lieu  of  the  rent|  litiHces  to  have  aflife  of 
die'ienu    Br.  jeiiin,  pi.  40.  cites  3  K.  3.    Itin.  North;    Per  Scroope. 

If  one  rr-  [g,  So  It  IS,  if  he  puts  him  in  feifin  by  a  branch  or  turf  of  the 
Tt^Wty^^    49Aff.6.    49E.3.iS.b.    ByPerfey.] 

m  etad  in  a  moiety  by  the  Jberiff,  and  be  againfi  w6om  the  recovery  was,  will  trot  go  out,  yet  that 
i»  a  fufficient  feuin  to  have  nn  affife.  Kiich.  of  Court  Leets,  1*4.  Tit.  6eilln  of  Affife,  citcf 
s  Ed.  s.    Tit.  Execution,  19. 

If  */eme  retovers  doruer  of  rent^  the  Iheriff  may  pot  her  in  feifm  by  grafs  er  glebe,  or  by  beajfs 
of  the  tenant;  but  it  is  not  lawful  for  the  demandant  to  chafe  thofe  beafts,  but  to  take  {cifio  by 
Shem  ;  per  Finch*  And  fo  fee  that  this  m  a  good  feifm  upon  a  recovery.  Br.  Seifin,  pi.  3.  cites 
40  £.  3.  as.— ifsr/'  it  is  faid  elfcwhere,  that  contra  itucfa  grout  of  renti  for  there  fei&u  (hall 
iebja  thing  oftbtfame  nature.    Br.  Seifin,  pi.  3. 

Scifm  to  maintain  an  affife  for  renty  ought  not  to  be  of  a  eontmry  nature  ta  the  thing  ff  nuhieb 
feifin  is  intended  to  be  given,  but  in  one  cafe  only,  and  that  is  where  the  (heriff  gives  IcUm  of  the 
soot  by  a  iwig  or  a  clod  of  earth,  and  this  is  in  cafe  of  nec^ty,  for  the  (heriff  cannot  take  the' 
money  put  of  the  tenant's  purfe,  and  deliver  feifin  ot  that,    a  Brownl.  137.    Per  Williams  J* 
ib  cafe  of  Earl  of  Rutland  v.  Shrew(bury,       ■     S.  ?•    Br.  Seifin,  pi.  3* 

*Br«Sei(in,  ^g.  If  a  man  grants  to  another  4  feveral  rents^  and  the  tenant 
l!*C '^  Per*  ^^  ^^  '^"^  attorns  to  the  grantee,  by  atenny  of  halfpenny,  in  name 
Thorpe,  rf  fiyi»9  this  (hall  make  an  adual  feiiin  to  have  affife  for  all  the 
guodnoQ  rents.  •  22  Aff.  66.  Per  Thorp.  But  there  it  is,  that  he 
!^im/  *"  ;iW  it  in  name  of  attornment^  which  cannot  make  an  adual  feifin  ; 
feifm  is  re-  but  if  it  be  good  feifin,  it  is  feifin  for  all>  which  admits  this  cafe. 
quifitcto     Co.  4.     Bevil^^Jl 

have  an 

«ffi(e.    4  Rep.  9.  in  Bevill's  cafe.— Co.  Litt  S.  B35.  160. 

s.  P.  And  [ro.  If  a  man  recovers  a  rent,  and  the  Jheriff^  upon  a  writ  of 
**«^oMhc  execution,  puts  him  in  feifin  by  parol  upon  the  landi  this  is  good 
like^  Brook  feifin  to  have  an  ai&fe.    22  AC  84.    Per  Thorpe.] 

6ys,  quod 

^ere  bene.    Br.  Seiiin,  pL  36.  cites  S.  C 

r  9 08  j  rii.  If  a  man  dljlralns  for  a  rent-feck^  this  does  not  make  any 
But  if  once  feifin  of  the  rent  to  have  an  affife.    26  AfT.  36.  adjudged.] 

be  has  feifin, 

and  afterwards  the  rent  not  being  tendered  to  him,  he  comes  to  the  land  after  the  day  of  payment 
Baft,  and  there  demands  the  rent,  though  it  be  in  the  abfence  of  the  tenant  of  the  lano,  yet  if  none 
•e  ready  there  to  pay,  it  is  a  denier  in  law  whereupon  to  have  affife,  ioafmuch  as  no  penalty  will 
ifollow  upon  it,  but  only  to  have  remedy  to  recover  his  rent|  with  damages  and  co(Ut  Rcfolved. 
7  Rep.  2%.  b.  29*  a*    Hill.  43  £liz«  Ct  B.    Maund's  cafe. 

II 
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• 
•  .  *  • 

Tf  a  msn  rtcoven  rent  U  affiftt  and  after  dljiratnt^  and  refcovpxt  made,  he  (hall^have  redifTeifia 
ivithout  other  title;  per  Koivet.  Qacrc ;  for  it  fceoia  that  (hU  U  nojeifini  To  that  he  may  be  ie« 
^iilcifcd.    £r.  Seifio,  pK  aS.  citea  40  AiE  83. 

12.  A  man  entered  into  the  land  of  R.  S,  and  Infeoffedhis  own  ^tch,  oF 
iaughter^  and  delivered  fei/in  to  ber^  and  R.  S.  came  upon  the  de*  783^11^** 
livery^  and  becaufe  he  could  not  enter  by  the  door  he  entered  by  the  SaAo  of 
window^  and  when  part  of  his  body  was  in  the  houfe^  and  the  other  Aflife,  citc» 
9ut^  he  was  drawn  backj  and  brought  afSfc,  and  recovered.     And    ' 

fo  fee  good  entry  and  good  feiiin.     Br.  Seifin,  pi.   20.   cites 
8  Afl:  25. 

13.  A  feme  leafed  for  life  rendering  renty  and  granted  the  reverjion 
and  rent  to  M,  In  fce^  the  tenant  attorned  and  diedj  and  jf.  entered 
and  infeoffed  T.  who  difturbed  M,  that  flie  could  not  enter  by 
reafon  of  the  debate  which  he  made,  fo  that  M.  could  not  take 
any  rent  of  any  of  the  farmers ;  and  M,  brought  ajjife  againjl  T. 
and  recovered,  quod  mirum  !  for  it  is  nofei/ia  unle(s  M.  durft  not 
inter,     Br.  Seilin,  pi.  22.  cites  14  AfT.  I2. 

14.  If  a  mzxifeifed  of  rent  grants  it  upon  condition^  and  the  «»-  But  xiUri 
ditlon  is  afterwards  broke^  and  the  grantor  diftrains^  and  refcous  is  Sw^nT' 
made^  he  (hall  have  atHfe  by  the  foiin  bad  before  the  grant*    Br*  and  rent  b«^ 
Scifin,  pi.  38.  cites  15  E.  3.  and  Fitzh.  Affife.  "d  ^ 

felfin  of  bit  rcnt^  and  grunti  bis  feigniory  to  another,  and  to  hia  heira  ufM  cotutltion^  the  fnujaf 
cno»jii,  and  f>ays  bit  rent  to  tbe  gruntee^  the  comdition  it  broke/if  the  lord  dtftraina  for  hia  rent* 
«nd  refcous  la  made ;  he  (hall  be  in  of  hit  former  eliate,  and  yet  the /crm<r /e{/fm  ftuU  not  enab]# 
him  to  have  an  affile  without  a  new  (eiftn.    Co.  Litt.  aot.  b. 

15.  In  affife  it  was  adjudged,  that  if  a  man  who  has  title  of  entry  Kitch.  of 
comes,  and  put  his  foot  i«,  and  is  ouJled\  this  is  good  fefin  to  re-  £^'*j,, 
cover  by  aflife.     ht.  Seifm,  pL  52.  cites  22  £.  3*  15.  Tit.  Seifm* 

'  of  Ai&fe,  cicea  S.  C* 

16.  If  rent  is  ijjfuing  out  of  a  tarfonage^  and  the  parfon  goes  hi*  ^f  »f  *  W« 
yondfeay  and  bis  procurator  pays  the  rent  j  this  is  good  feifin  to  have  J^j^l^ 
affife.     Br.  Seifin,  pi.  47.  cites  33  E.  3.  and  Fitzh.  Verdid,  47.    mentoi 

rem  due; 

Br.  3eiTin,  pi.  47.  cites  33  E.  3.  and  Fitzb.  Verdifi.  47.*- ContrA  if  they  pay  rent  ^bicb  tt 

not  ijfuing  out  of  tbe  parfonage  or  manor.    Br.  Scifin,  pi.  47.  ciiei  33  £.  3.  and  Fitah.  Vcrdi^,  47. 

*  Payment  by  bailiff  is  fufficieni  fei5o,  unltfs  it^ovrk  a  fprcial  fre'iudice  to  bit  lwd\  but  in  lucb 
Oafe  the  bailiff  anv/f  bttv9  bit  matter 'a  command,   6  Rep.  59.  a,  in  fircdiman's  calc. 

17.  Land  deicended  to  two  parceners  by  2  venters^  the  one  dies 
before  entry^  the  other  ifaall  have  mortdanceftor  as  heir  of  his 
father  of  the  whole,  inafmuch  as  the  other  was  never  feifed. ,  Br. 
Seifin,  pi.  42.  cites  34  AiT.  10. 

18.  If  one  puts  in  bis  beajis  to  ufe  my  common  by  commandment  y 
this  is  a  fufficient  feifin  for  me  to  have  an  affife.  Kitch.  of 
Court  Leets,  122.  Tit.  Seifin  of  Aflife,  cites  45  £•  3.  fol.  25* 
22  AS.  84. 

I9«  In  affile  it  was  held  by  Parle,  that  if  rent  ijpies  out  ^cer- 
tain land  which  is  inclofed  in  a  park  of  ancient  thne^  fo  that  none 
can  come  to  diftrain,  Becauie  the  gate  is  always  locked,  that  of 
tb|s  inclofure  affife  does  not  lie,  becaufe  it  is  not  inclofed  for  this 
puipofe^  and  aUb  is  mad«  of  ancient  time,  fg  that  the  maker  it 
yf^uXOi  At  deads 


3o8  deiittt^ 

dead! ;  tkerefore  qusere  where  a  nun  at  thk  day  keeps  (uch  land 
anciently  inclofed,  and  die  rent  Is  demanded,  if  he  (hall  not  be  a 
difleiror  as  well  by  the  keeping  it  inclofed,  as  if  he  himfelf  had  in* 
clofed  it.  Br.  Seifln,  pi  6.  cites  49  £.  3,  15. 
r  209  1  20-  He  who  is  an  officer,  as  a  clerk  of  the  crown  in  chancery 
by  grant  of  the  king,  and  writes  a  writ,  and  takes  thefcCy  it  is  fufli- 
cient  feidn;  quod  nota,  Br,  Affifc,  pi.  95.  cites  9  E.  4.  6.  Per 
Tot.  Cur. 

2 1.  In  replevin  it  was  held  by  all  the  juftices,  ^^tfeijin  of  more 

fervice  than  the  tenant  ought  to  pay  (hall  not  bind  the  tenant  in  affife 

of  rent,  ceiTavit,  or  in  writ  of  refcous  ;  for  there  the  tenure  (hall 

be  tried,  and  not  the  feifin.     Contra  it  feems  in  avowry;  for  there 

the  feifin  (hall  be  anfwered.     Br.  Seifin,  pi.  31.  cites  12  £.  4.  7. 

S.  P.  Br.  22.  A.  makes  a  gift  in  tail  to  B.  rcndenng  the  firji  year  a  rofe^ 

^o  ciici  i    ^^^  \^t  fecond year  a  rent :  the  pofTeflion  of  the  rofe  the  firft  ytar  is 

£.4.  2.—    good  poflfeffion  of  the  rent  when  it  (hall  be  due  in  the  fecond  year, 

Soofiad.   becaufe  the  feigniory  is  a  thing  intire.     Arg.  Kelw  163.    M,  t 

for  the  3        rj     D  o         i/  w  o  ^  •*, 

firft  years       "•    <>• 


and  5I.  after.     Per  Altham  J.  Lane  iic  cites  sa  Aff.  52.  ■  S.  P.  4  Rep.  49.  b.  in  Ogncira 

cafe  cites  as  Aff.  5a.  pi.  04, So  of  a  Icafe  for  life,  or  gift  in  tai],  rendering  i^z  Jirji year  4. 

quarter  of  corn  and  after  5/.  per  ann.    Seifm  of  the  corn  is  feifin  of  the  rcDt,  whtrcof  be  may  hav« 


23.  Attornments  1.  e.  agreement  to  the  grant y  is  no  feifin  of  the 
rent.    Co.  Litt.  159.  b. 

24.  The  grant  ufid  delivery  of  the  deed  is  no  feifin  of  the  rent  j' 
and  ^feifin  in  lawy  which  the  grantee  has  by  the  grant,  is  not  fuf- 
jicient  to  maintain  an  aiTife,  or  any  other  real  adion :  but  there 
muft  be  an  a£lual  feifin.     Co.  Litt.  160. 

25.  K  rent -fervice  afterwards  becomes  rent -feck  y  feifin  of  the  rent-* 
fervice  will  ferve  for  the  reat  which  is  now  reut-feck.     Jo.  237. 
Falkner  v*  Bellingham. 


(B)     What  (hall  be  good  Seifin.     Tti'what  Cafes 
Seifin  of  Part  (hall  be  Seijin  of  all  [to  have  Jiffife .^ 

f  * T'  ^V  [l-  Q  EISIN  of  part  of  the  rent  is  good  feifin  of  all  to  have  an 
59.  dies  3  '  »^  affife.  29  Aff.  59.  adjudged.  *  12  E.  4.  7.  b.  by  all 
£.  5.  &       the  juftices.     Co.  4.     BeviL  q.] 

Fitzh.  af-  ^ 

fife. S.  p.  Br.  Scifin,  pi.  17.  cites  8  Aff.  4. S.  P.  Kitrh.  of  Court  Leets,  i«3.  tit.  Seifin  of 

Afftfe,  cites  8.  Aff.  4.  ■  Br.  Affifc,  pi.  425.  S.  P.  cites  8  E.  3.  la.  &Tiizh.  Aff.  141.— A' 

ieafe  is  made/or  ///>t  referving  4  marks  renty  and  the  I? ffor  \hfeifed  of  tou  thereof  and  lakea  dif- 
Ircfs  for  the  remainder,  and  refcous  is  made;  and  though  but  kos.  be  received,  yet  that  is  a  fuC» 
ficient  feifm  to  have  affife  of  all.  Kitch.  of  Court  Leeis  123.  tit.  feifin  of  affife,  cites  8  £dw.  ^ 
loi.  12.  tit.  141.     8  Aff.  4.     5  £.  4.  2.    la  £.  4.  7. 

If  a  man  grants  his  feigniory  to  J.  S.  and  the  tenant  attorns  before' any  day  of  .payment  iy  id,  im 
mame  of  All  Rente  and  Servieest  it  v^as  faid,  that  by  this  fciGn'  hfc  *(hall  have  aflik ;'  but  Heydoa 
contra,  and  that  the  feifin  of  id.  is  not  feifm  of  all  the  rent ;  but  Brooke  fays  quaere  inde.     Por  , 
ttpon  recovery  of  rent  ^  if  the  plaintiff  be  put  in  feifin  by  a  clod  or  ttuigy  and  refcotfs  is  made,  he  (hall  * 
Xiave  affife  without  other  feifin.     Br.  Seifin,  pL  30.  cites  5  £.  4.  8.      ' 

Seifin  of  part  is  feifm  of  ail  the  r^nt  of  one  and  the  fame  nature*  Pet  KingfmiU.  J.  Kelw.  73.'*^ 
Per  FrowicKe  Kelw.  73.  b.— ^-But  not  unlefs  it  be  paid  in  the  name  of  feifin  of  alU  If  I  hav« 
iiiciemt  docd  of  soi.  reat}  and  I  have  ^en  out  ofpoffejlon  of  lOf*  part  xtftik  to?.  tuM  mt'^mind^  • 


■ncl  of  the  dther  10s.  I  have  been  always  in  poITeflion.  To  tfiis  cafe  I  may  avow  for  10s.  tod  fot 
the  other  tos.  I  am  put  to  my  writ  of  cuftomt  and  Cervices ;  Per  Frowicke  Ch.  J.  citet  it  uad* 
jadged.    Kelw.  73.  a.  b. 

*  Br.  Seifin,  pi.  31*  cites  S.  C. 

2.  If  a  man  holds  by  fealty  and  rent,  a  fcifin  of  fealty  is  not  fuffi-  S.  P.  Br, 
cienr  fcifm  0/ the  rent  to  have  an  aiEfe.   49  Aff.  6.  49  E.  3.  15.  b.  ]^^^.  cites  • 
Per  Hafty.   .  Ei.'& 

Fttzh.Affire 
43a.    But  Brooke  fays  it  feems  contrary  for  avowry.       1  Seifin  offialij  is  not  fufficieot 

icirin  to  have  an  aflire  of  rent,  but  it  it  a  fufEcieni  feifin  to  make  avowry  for  all,  that  it,  as  well  for 
the  rent  at  for  *the  tealiy.  Kitch.  of  Court  Leets.  12^.  tit.  Scifio  of  AfTife.  cites  44  £.  3.  foi.  ll. 
by  Thorp.  3  Ed.  3.  tit.  40.  3  Ed  3.  Itin.  Nortolk.  ao  U.  3.  tit.  433.  49  £.  3. 15.  &  45  Ed.  3.  a8. 

[3101* 

3.  Seifin  of  fealty  is  not  fufficient  feifin  to  have  an  aflife  of  rent ; 
but  feifin  of  efcuage  is  feifin  of  homage.  Kitch.  of  Court  Leets. 
123.  tit.  Seifin  of  Afl".  cites  21  Edw.  3.  fol  52.  Nat.  Brev.fol. 
109.  5  Edw.  2.  Avowry.  209. 

4.  in  aflife  it  was  found,  that  A.  dicdfeifed  of  one  acre  in  D.  and 
9f  another  acre  there  jointly  feijcd  with  his  feme  who  furuivedy  and  the 
heir  enters  into  the  acrCy  of  which  the  father  diedfolejeifed^  in  name  of 
all  the  tenements  in  D*  of  which  his  father  diedfeifed ;  and  per  judicium 
this  does  not  give  him  feifin  in  the  acre  of  the  mother,  becaufe  he 
did  not  enter  into  it,  and  the  entry  into  the  other  acre  in  form  as 
above  fhall  ferve  only  for  thofe  parcels  into  which  he  had  right  qf 
entry;  <}uod  nota.     Br.  Seifin.  pi.  27.  cites  39  AflT.  16. 

5.  Seifin  of  parcel  of  any  Jervice  is  a£tual  feifin  of  the  whole  fer« 
Tice  to  have  affife.     4  Rep.  9.  a.  in  BeviPs  cafe. 

(C)     In  what  Cafes  Seifin  of  one  fliall  be  J$ei/^  of  foi.  464. 

another  to  have  Affife.  ^— v-*'. 

[r.  TF  zpriw  be  feifed  of  a  rent  and  dics^  and  ii^t  Jueceffor  dif-  Br.  Seiiju, 
X     trains,  and  refcous  is  made,  he  mzj  have  an  affife ;  for  g^*  7*  "^ 
the  feifin  of  the  predeceflbr  is  good  feifin  for  him.     49  Aff.  5.  prior antibit 
♦  49  E.  3.  14  b.  Adjudged.     Dubitatur  29  Aff.  59.]  predectjf^ 

had  been 
feifed  of  a  rent  feck  ofiime^  &c.  and  iht  prior  defirained  Vfftere  be  ou^bt  not  to  defirain^  and  refcntt 

wat  made,  and  he  died^  and  \i\%  fucceffor  demanded  the  rent,  which  was  denied,  ana  he  brought  af^ 
^fet  and  took  mHbing  by  bis  writ.,  brcaufe  the  predeceflbr  wat  not  feifed  ;  but  if  tbe  predeceffor  bad 

beenfeifedt  and  tbt  dfffelfin  bad  been  in  time  of  tbe fucceffor^  he  (hould  have  had  alfife  though  h« 

wat  never  feifed,  aad  thia  upon  iht  feifin  of  bis  iaft  predeceffor,    Br.  Ailifey  pi.  267.  cites  &0 

AS,  36. 

2.  Kfeme  wasfeifed^  and  took  baron^  and  they  difl  rained  for  the  rent^  B»"«  Affife, 
and  refcous  was  made^  and  they  brought  ajjife  of  the  ♦  rent,  and  well,  s^  c— s^*p* 
though  the  baron  was  never  feifed  thereof:  fox fe'ipn  of  the  fenu  Br.  Seifin/ 
Jhalljerve  the  baron^  fo  that  both  upon  fuch  feifm  fhall  have  affife  j  P*-  34-  «*«» 
quod  nota;    Br.  Seifin,  pi.  17.  cites  8  Aff  4.  34  Afffs.* 

3.  If  a  man  has  rent  of  rights  there  by  whofoever  hands  he  iOball  «  orig.  1^ 
get  feifin  of  is,  if  it  be  byjiuh  hands  againft  whom  precipe  quod  reddat  (retprncj 
liesf  thi&  is  'good  feifin  to  have  affife.    Br«  Seifin,  pi.  19*  cites  8 

Aff.  1^  by  Scvtfala 

Aa  %  4.  Jnd 


•  If  1  man        ^,  J„j  by  (bme,  feifiR  had  bjr  the  hands  ^^  •  termor  otgr/arJkm 
m^m'tow'   f"ffi<^cs  to  a  purchafof  of  a  rent j  ^»^r^  indc.     Br.  Seifln,  pi.  19. 

B,/»rjeMrt,  CiteS  8  AiT.   l6. 

and  the 

/r^<  h  dijiurhed  after  ftifin  of  it,  rhe  If  (Tor  lliall  have  aflifc  of  thi«  feifin  of  the  tcimor ;  per  SeCiM 

Aod  Mowbray.     Br.  Seifin,  pi.  36.  cilo  «2  Aif.  84. 

And  if  a  man  leafcs  land  for  years,  and  dies,  and  the  tefmor  it  ouftedy  the  heir  (hall  have  ailife 

by  feifin  of  the  termor.     Br.  Seifin,  pi.  36.  cites  22  AlF.  84 S.  P.  for  the  profits  taken  by  the 

termor  is  feifm  of  the  heir.     Br.  AfTife,  pi.  31.  cites  45  E.  3.  95. 

^0  if  ihc  reverJloH  of  tcmnt  for  term  o\ years  be  granted  \o  me  by  Jinty  and  the  termor  is  oufied 
I  may  haveaflire  before  attornment;  per  Pcflc,  quod  non  ncgatur.  \^j.  A(Hre,  pi.  35.  cites  48  £. 
§.  16. 

5.  In  affife  of  rent  by  an  infant  it  vms  founds  that  the  father  xf  the 
'                  Infant  leafed  the  land  to  the  tenant  for  term  of  his  Ufe^  rendering  the 

renty  am  died,  and  the  lord  entered  into  the  land  claiming  it  for  the  heir 
in  ward,  and  took  the  profits  the  day  of  the  writ  purchafed  \  and  thcre- 
r  511  1  fore  it  was  awarded,  that  the  infant  plaintiff  was  tenant  of  the 
franktenement  by  the  entry  of  the  lord,  by  which  he  took  nothing 
by  his  writ;  quod  mi  rum,  that  the  lord  by  wrong  may  make  the 
heir  to  be  tenant  of  the  franktenement  in  fpite  of  his  teeth,  and 
efpecially  againft  an  infant ;  therefore  quscrc.  Br.  Aflife,  pi.  164. 
cites  II  All.  6. 

6.  In  affife  it  was  found,  that  M.  was  fcifedofiy,  rent-feck,  and 
bad  iffue  A.  l^  B.  and  J,  hadi[fite  J,  S.  and  dicdy  and  after  M.  died^ 
and  B.  took  the  ward  off,  S,  becaufe  flie  was  within  age,  and  re^ 
ceived  the  rent  all  to  his  own  ufe,  and  nothing  to  the  ufe  ofy  S.  and  was 
afterwards  deforced  of  the  rent,  and  brought  affife.  The  defendant 
iaid,  that  B.  had  nothing  unlefs  in  common  with  J^S.  not  named 
&c.  and  if,  &c.  And  becaufe  the  feifin  of  one  is  the  feifm  of  both^ 
notwithftanding  the  matter  above,  therefore  by  award  the  writ  was 
abated  ;  quod  nota.    Br.  Seifm,  pi.  26.  cites  36  AIT.  i. 

t  S.  P.  F.  7.  Where  the  *  lejje  for  years ^  or  the  tenant  by  elegit,  \  tenant  by 
#FW.+V  P. -^^'"^'  w^rA^;!/,  R^tutt  Japle  &c.  are  oufted,  the  lefibr,  conufor, 
J.  N.  B.  *  or  he  in  reverfion  of  the  franktenement  (hall  have  affife  but  ihall 
KfB-  i^)      not  recover  damages.     Br.  Seifin,  pi.  18. 

8.  Seifin  of  the  rent  of  the  father  fhall  not  be  fufficient  fcifin/ar 
the  fin  to  have  affife  of  rent  if  refcous  be  ma()e  to  him  of  the  rent  | 
becaufe  the  father  has  the  rent  in  his  own  right,  and  the  fon  {ball 
have  the  fame  in  his  own  right,  and  then  he  ought  to  have  a  oe)M 
feifin.    F.  N.  B.  179.  (C) 

(C.  2)     Seifin  of  one  ThJng  where  Seifiii  afanotbei^^ 

J.     A    MAN  gave  in  tail,   referving  refit,  and  had  iffue  haJIarS 
^3.     ^^K^  ^^  mulier  puifne,  and  died  ;  the  hafiard  got  feifin  of 
the  rent  rcferved,  and  died  thereof  jei fed,  the  mulier  has  by  mis  loft 
the  reverfion.     ^are  inde ;  for  feifin  of  the  rent  is  not  feifin  of 
the  reverfion,  by  lome  elfewhere.    Br.  Seifin,  pi.  43.  cites  14  E» 
2.  &  Fit^h.  Baftardy  26. 
^.  Seifin,        2.  By  feifin  q{ fealty  upon  a  grant  of  feignory  affife  does  not  He» 
^1. 40.  cites  Qf  jije  ^^.  fQf  it  is  no  feifin  :  But  avowry  Kes  ;  for  it  is  good  at- 
^  'r         t9rnineQt.    Br.  Seifin,  pi.  ?«  cites  49  £.  2*  I4* 

J.  It 


3.  It  was  hdd  by  the  juftices  of  both  benches,  that  where  a  ^^'^^i* 
tnan  holds  by  rent  andfervice  of  chivalry^  and  the  lord  and  his  ancef-  ifJ|,^inc!B 
tors  have  been  2ii^vj%  fafed  of  the  enty  but  not  of  the  homage.  ^fcuag^>  that  if  the  ' 
nor  of  the  ward^  yet  if  ward  falls  he  (hall  have  the  ward  of  the  heir;  if^^^^f^,"? 
for  the  feifin  of  the  rent  fufficcs  to  be  feifed  of  the  tenure  as  to  this  orhomage 
purpofe.     But  otherwife  it  feems  to  make  avowry.     Br.  N.  C.  pi.  within  iim« 

430.  cites  6  £.  6.  jf  memory 

feifed  of  the  rent,  this  ii  fufficient  to  have  writ  of  ward,  and  to  count  that  he  died  in  hit  ho- 
mage ;  for  there  ia  fciiin  of  fomething,  though  it  be  not  of  the  whole  frrviccs  ;  and  for  this  caufet 
•nd  alfo  inafoiuch  ai  the  feiGn  is  not  traverfable,  but  the  tenure,  theietorc  the  aftion  lies  wilhoiK 
feifin  of  the  homage.     Br.  N.  C.  pi.  425.  citea  7  £.  6. — Jcnk.  205.  pi.  34.  cites  S.  C. 

4.  Lord  and  tenant  hyfervice  to  fay  yearly  fuch  a  quantity  of  fait  ^ 
but  fince  10  H.  7.  money  had  been  always  paid  inftead  of  fait.  Man«- 
wood  took  a  difference,  that  if  the  fum  had  varied  every  year  ac- 
cording to  the  price  of  the  fait,  then  the  payment  of  the  money  had 
been  a  fu^cient  feifin  of  the  fait ;  but  if  the  payment  was  of  a  fum 
certain  for  the  fait,  then  it  is  otherwife ;  quod  fuit  conceiTum  :  per 
Curiam.    Le.  226.  pi.  356.  20  £Iiz.  C.  B.  Annon. 


(D)    Seifin  Adtual.    What  Adl  in  Law  will  mah  [  312  J 

Adual  Seifin. 

f  It  T  F  a  return  trrepkgiable  be  adjudged  to  the  avowant  upon  the  mat^ 
X.     ^^  ;  this  will  make  a  good  feifin  to  him.     (It  feeiqs  it  is 
intended  a6hial.)     2  H.  4.  23.  J 

[2.  If  a  return  be  awarded  J  or  caufe  of  rent  arrear^  this  fliall  not  be 
fufficient  feifin  whereupon  to  have  afTife  without  other  feifin.     21 
*E.  3.  22.] 

3.  Adnvfjion  andinftituUon  of  a  clerk  is  no  feifin  for  the  patron  to 
have  writ  of  right  of  advowfon  ;  for  there  h^Jhall  allege  ejplees^  as 
in  grojjis  decimisj  minutis  decimisy  &c.  vtrhich  cannot  be  without  induc- 
tion^  which  is  feifin  infa^.  Br.  Seifin,  pi.  20.  cites  38  £•  3.  4, 
Per  Thorp. 

4.  If  my  father  dies  feife'ly  and  none  enters^  there  is  feifin  in  law  ia 
me,  and  praecipe  quod  reddat  maybe  well  brought  againfl  me;  per 
Yelverton  quod  concordat.  Nat.  Brev.  tit.  Dote  unde  nihil  habet, 
but  by  him  if  one  abates  tne  writ  Ihall  be  brought  againfl  him ;  for 
there  is  tenant  of  the  frai&tenement  in  facl  by  this.  Br.  Seifin^ 
pl»  13.  cites  21  H.  6.  8. 


(E)     What  Aa  of  the  Tenant  will  be  a  Seifin 

aftual  in  Law. 

(!•  IF  the  tenant  attorns  yet  this  does  not  make  an  adual  feifin  Co.  Lite? 
1  offervices.     49  E.  3.  15.  b.J  *59*  *>• 

2.  Ufing  of  common  by  tenants  at  will  is  fulEcient  feifin  for  him  in 
ffveriioa  to  have  gffize  of  common,  if  he  or  his  tenant  at  will  be 

i^  a  3  difturbed. 


difturbcd.,  Kjtch.  of  Court  Leets  123, 124.  tit.  Scifin  in  Affizc  citci 
22  affiic  accordingly.  Fitzh.  fol  120. 


See  Avow< 


^*«»'^     (E.2)     Aftual  Scifin.     Necefary  m  what  CzCes. 

!•    /^F  '^'«,?J  tranjiiory  the  law  adjudges  ^fl^^i?«  without  feifin 
V-/   as  of  the  body  of  award,    Br.  Hariots,  pi.  9.  cites  13 
£•  3. 

2.  Seifin  in  law  is  fufficient  for  the  making  avowry ;  but  as  to 
the  bringing  affize^  it  is  neceffary  that  there  be  aji  aftual  feifin;  fi 
likewife  to  have  a  writ  of  right  of  the  land,  there  muft  be  acftual  feifin, 
4  Rep.  9.  a.  in  Bevil's  cafe,  cites  35  E.  3.  Tit,  Droit  30.  and 
Litt.  lib.  3.  cap.  releafes  112. 

3.  Lands  depended  to  A. — J.  S.  entered^  and  A  claimed  hy  parol  in 
the  viU  whe}'e  the  lands  hty^  and  durji  not  enter  for  doubt  of  ifeath^  but 
brought  affife ;  and  this  claim  adjudged  good  fcifin,  Br.  Seifin, 
pi.  37.  cites  38  Aff.  23. 

4.  AiSfe  is  not  maintainable  againft  him  which  has  but  ^tfree- 
hold  in  law ;  for  of  that  feifin  an  affife  does  not  lie,  and  yet  of  that 
feifin  a  wife  (hall  be  endowed.  Kitch,  of  Court  Leets  122,  Tit. 
Sciixa  of  Affife,  cites  Litt.  fol,  152, 


I  3^3  1 


(F)     By  what  Thing  it  may  be  given. 

Xelw.  3.  b.  [x*  TF  the  tenant  attorns,  and  pays,  to  the  lord  an  ox  or  cow  (in 
?\\^'T^^  JL     name  of  feifin  of  the  rent)  this  is  a  fufficient  a(5iudl  fcifin  of 

<*)?'•''•     thcrent.    49E.3i5.b.]  • 

See  (A)  pL        ^2,  So  if  upon  a  recovery  of  a  rent,  the  Jhctiffputs  him  in  feifin  bj 

an  ox;  this  is  fufficient  aSual  feifin.     49  E.  3.  .15.  b.] 
The  (heriflF        ^j.  [So]  if  the  IherifF  puts  the  recover  or  of  a  rent  in  feifin  hy  a 
^ery  of  rent  hroHch  Upon  the  land  in  lieu  of  execution-,  this  is  fufficient  actual  feifin. 

•annocput     49  E.  3.  I5.  b.] 
the  de- 
mandant in  feifin  oPit  by  the  goods  and  chatties  of  the  Tenant^  as  oxen,  &c.    Bmt  he  mav  put  him  in 
feiGn  by  a  *  clod  of  the  /aif^chaq^ed,  or  a  brunch^  or  gf«tfs  growing  upon*  the  land  charged  ;  per 
Laken,  quod  Moilc  conccflit.     Note  the  Dtvcifiiy.     Br.  ^ciUn,  pi.  15.  cicc*  37  H.  6  38. 

*  S.  P/'Or  by  delivery  of  any  goods  which  are  ubbn  the  U»d  of  any  man  upofi  recovery,  though 

it  be  of  a  thing  which  U  not  of  the  nature  of  the  land.     Br.  Scifin,  pi.  14.  cites  37  H.  6.  33  -*- 

But  otber^vije  it  is,  as  is  faid  elfewhere,  <f  grant  of  rent\  for  there  the  fcifin  is  not  good,  unleb  it 
be  of  a  thing  of  the  natnre  of  the  rent,  or  parcel  of  if.  Bui  it  is  good  upon  recovery  ;  for  the  (he- 
riff  cannot  do  ptherwife;  for  he  cannot  take  the  money  of  the  tenant  out  of  hia  purfeto  put  the 
yarcy  in  polTcflioo.    Ibid,  cites  37  H.  6.  33.  and  39  H.  6.  26. 

4.  The  delivery  of  a  pledge  in  name  of  attommtnt  is  m  feifin.     Bn 
Affife,  pi.  207.  cites  i6  Affi  15. 

5.  Writ  of  entry  of  rent ;  the  demandant  recovered  agatnfl  aper-^ 
nour  of  the  rent^  and  fued  habere  facias  feifinam,  by  which  thc/heriff' 
put  him  inpofjejpon  by  payment  of  tJ,  of  the  money  of  the  tertenanty  who 
was  no  party  to  the  recovery;  this  is  good  feifin  :o  have  affife,  if 
refcous  be  made  after,     fir.  Seifin,  pi.  14.  cites  37  H.  6.  33. 

6.  Incroachment  of  a  thing  of  another  nature  does  not  give  Teifin  to 

tbe  lord  of  this  thing.    Per  Frowiice  Ch*  L  Kclw*  73.  ^. 

(G)    -fbe 


SCffitt^  3^3 


(G)     The  Seifin  'ofwhom^  \0r  by  whom^l  vjiWfervc 
for  others.    Corporation.     [Or  others.] 

f  X.  'T^HE  fcifin  of  a  rent-Jei-vice  or  feck  by  a  prior  y  is  fufficient/or  So  Ac 

A       tbefucccffor  to  have  afTife  without  feifin,  by  himfclf,  if  the  ^^?|^J* 
houfe  has  not  been  put  out  of  pofTellion,  becaufe  the  houfe  is  al-  ih»il)iave^ 
ways  feifcd.     49  E.  3.   14.  b.  adjudged.     26  i\S,  35.  by  Wilby.  •ffifc.of 
But  quxre.     34  H.  6.  46.  Curia.]  ^  hirprrdtT* 

celTor  was  feifcd,  and  not  hlmfclf ;  for  the  feijln  of  the preiectjfbr  is  the  fcifm  of  the  houfe.  Kitcb. 
•f  Court  Leett  122.  Tit.  Seifin  of  Ai&fe,  cites  15  £d.  3.T11.  39.  accordingly  of  an  abbot  or  prior* 
Fitz.  fol.  179.  c.  and  8  Ail'.  16. 

[2.  A  feifin  of  a  rent  by  a  chaplain  of  a  chantery,  is  fufficient  feifin  S'-  Afllfc, 

for  hisfucccffir  to  have  affife.     34  Aff.  3.]  g.  c^.^.i^ 

Br.  Seifin,  pi.  34.  cites  S.  C.  and  3  Afl.  5. Kitch.  of  Court*  LeeU  la^  Tit.  Seifin  ift 

Amfe,  cites  S.  C. 

[By  whom.     Others  than  Corporation.]  [  3^4  1 

[3    Seifin  offervices  by  the  hands  of  a^  dlffeifor^  or  {^one']  who  has  *  ?.  P.  Br. 
m  t  defcaftble  title,  is  fufficient  to  bind  him  who  has  right,  if  it  be  fg.\°;P  g 
without  covin.     Co.  6.  Biediman  57.  "b.]  AfT.  16 — 

S.  p.  per 
Culpeper,  if  it  be  of  fuch  fervices  which  the  lord  of  right  ought  to  have.  Br.  Scifint-pl.  8*  cites  li 
H.  4.  t. 

+  S.  P.  As  where  there  is  l<nd  and  tenant^  and  the  tenant  within  age  infeoffi  U.  M  by  nvbojh 
handt  tbe  hrd  gets  frtfin  of  the  rent  \  this  was  adjudged  a  ^ood  feifin,  uioiigh  i  be  infant  re-eoteis. 
Br.  Seifm,  pi.  1.9.  cites  8  Aif.  16^.  ^ 

But  fcifm  by  vjreng  upon  an  unlavjful  patent^  was  thought  by  the  judges  to  be  of  no  force* 
.Arg.  Noy.  i76.ciics  13  H.  4.  15. 

£4.  If  the  tenant  makes  feoffment,  yet  if  he  after  pves  feifin  ofthefer^  J^u 'I''** 
vices  to  the  lord  before- notice  of  the  feoffment  \    this  fhall  bind  the  ,8.    Forio 
feoffee,  and  (hall  be  fufficient  to  have  an  affife,  becaufe  he  was  te^  fuch  cafe» 
nant  as  to  the  avowry.     Co.  6.  Brediman  58.]  »^'***  *o'd 

'  ''     •*  avows 

upon  the  feo^cc  before  tender  of  the  arrearages,  he  fhall  lofe  them,  as  is  agreed  in  7  £.  3.  and  S 
H.  4.  ice.  and  therefore  fmce  in  fuch  cafe  the  common  law  compels  the  lord  to  avow  upon  the 
feoffor ;  therefore  at  common  law  fuch  feifin  by  the  feoffor  was  good  caufa  neccffitatis, 

[5.  If  tenant  in  tail  makes  feoffment  in  fee,  and  after  dtfcontimue  gives 
feifin' of  the  fervices ;  this  fliall  oe  fufficient  to  have  affife,  and  yet  he 
could  not  avow  upon  the  difcontinuee,  nor  is  there  any  privity  be- 
tween them.     Co.  6.  Brediman  58  ] 

[6.  U  z  leffie  fbr  yOirs  of  land  gives  fefin  of  a  rent-feck,  this  (hall   r*-^'^ 
not  be  any  feifin  to  have  an  alfifc  thereof  againft  him  in  reverfion  ,^^^  ^^^\ 
after  the  ye^  expired.  Co.  6.  Brediman  56.  b.  57,  for  the  imbe-  xhTcafc 
cility  of  the  eft^  for  years,  which  cannot  charge  the  frank-^  was,  that 
tenement.]  B-  f«»fc<i »« 

•■'  fee  of  a 

maiiort  derifed  a  rent  out  of  it  to  J4  S.  for  life,  and  devifed  the  manor  for  15  years  to  W.  R.— 
W.  R.  enteied  into  the  land^  and  paid  the  rent  to  J*  S.    After  the  15  years  ended  ],  S.  brought 

ifllfc  agnail  the  rcmaiBda:  naOt   KcToWed  that  tbM  ii  not  a  fuiEcicm  leifm  s  for  it  is  a  payment 

A  a  ^  onlyy. 


SH  def0tu 

onlyt  ind  not  i  feiiin ;  for  a  lefTee  for  yeart  ctnnot  bind  or  cYiarge  the  freehold.  And  Coke  Ci. 
J.  gave  5  fcvenl  reafooa  that  it  could  not  be  a  feifin  to  naintain  an  &(Iife.  ift*  In  refpeA  of  th« 
imbcciUty  of  the  cftate  which  the  IciTec  for  years  has.  sdly,  Setfin  ia  always  in  the  realiy.  ddly^ 
Leflce  for  years  by  his  poflcfiion  may  take  feifin  for  him  in  revcrfion,  but  he  cannot  give  (eifin  i 
•nd  Icflee  for  years,  bailiff  or  guardian,  may  take  (eifin,  but  they  cannot  give  feifin.  4thly,  Becaufc 
it  is  rcmedilefs;  for  tenant  for  years  cannot  make  a  rent  feck  to  be  good  which  was  not  good,  viz. 
lo  have  remedy  for  it;  and  readitus  ficcus  before  feifin,  is  not  afTets.  5thly,  Diverfe  inconveni- 
cncies  would  enfue  if  it  (hould  be  a  feifin;  bm  he  did  not  (hew  what :  wherefore  it  was  adjudged 

ior  the  defendant.     Cro.  J.  14a.  pi.  ao.  Mich.*  4.  Jac.  in  B.  R.  Brediman.  v.  Bromley. S.  C« 

by  the  name  of  Bebdiiian's  cafe,  6  Rep.  56.  b.  where  the  firil  4  refolutions  arc  illuftraied,  and 
many  rcafons  given ;  and  as  to  ibe  5th  refolution,  (of  which  Cio.  J.  14a.  fays  that  Coke  did  not 
fliew  what  the  inconveniences  therein  mentioned  were)  the  book  fayi,  by  this  means  tenant  lyjia* 
tute  mercbantj  or  JiafUt  or  elegit  and  guardians,  grantees  ofv/ards^  &c.  and  alfo  if  the  king  extenda 
mnd  leafes  over,  all  of  them  might  put  the  lords  or  owncis  of  rents  in  poiTrflion  of  rents  or  iervi- 
ces,  of  which  they  had  no  feifin  within  time  of  Umiution,  which  would  be  full  of  peril  and  dan- 
ger, and  occafion  man>  fuiu  and  troublea.  And  as  to  an  obiedion,  that  payment  by  a  bailiff  OrzW 
be  a  fuflicient  feifin,  it  was  well  agreed  to  be  fo,  nnief*  itjbotud  occafion /fecial  prejudice  to  the  lord  % 
aa  if  the  lord  had  not  been  feifcd  of  the  retit  within  60  years,  and  the  tenant  makea  one  hia  bailiff 
generally  of  hia  manor,  he  cannot,  without  exprefs  command  of  his  mafler,  pay  this  remediltfs  rent 
to  the  lord,  becaufc  it  will  be  a  fpecial  prejudice  to  him,  which  a  bailiff  without  commandment 

cannot  do. a  And.  185.  pi.  106.  S.  C.  fays  it  was  held  by  all  the  JuAiccs  of  Bank,  that 

this  was  fufficient  feifin  to  maintain  the  affife;  for  if  the  devifee  of  the  rent  had  defiraincd,  and  the 
tenant  for  years  had  fued  replevin,  and  made  avowry  for  this  ren;,  and  all  the  matter  of  the  cafe  be» 
fore  had  appeared  in  the  record,  a  return  fhould  be  awarded,  and  it  fhould  be  irreplegiable ;  but 
in  this  cafe,  if  be  pays  the  rent,  &c.  he  (hall  have  lefti  ution  of  the  bcaiis  taken,  3cc.  and  then  the 
deviice  of  the  rent  ia  fcifed.— F.  N.  B.  179.  (H)  in  the  new  notes  there  (d)  fays,  if  one  as  fuc 
•  return  on  an  award  in  replevin,  this  is  no  feifin  of  the  rent ;  for  by  the  judgmLot  in  the  avowry, 
be  fhall  not  recover  any  rent,  but  only  a  pledge ;  and  therefore  it  ia  adjudged,  that  upon  a  judg* 
ineot  by  [foi]  the  avowant  for  rent,  fpire  facias  lies  for  the  arrears  for  which  the  avowry  waa  made» 
■ad  no  othcra. 

E  3  ^  5  3      7*  ^^*'*'*  ^f  ^*'  '^''^  ^f  '*^  ^^^^  "*  fufficient  fcifin  for  the  in- 
fant to  bring  affife.     Br.  Seifin,  pi.  i8«  cites  8  Aflf.  6. 
It  waa  8.  If  a  man  grants  common  for  lifcy  and  the  granUi  ufis  it  by 

fifc"fhiithc  ^^o*f>'r*s  heajis  by  affint  of  the  grantor  i  this  is  good  feifin  to  have 
father  of  the  affife :  but  if  the  grantee  of  himfelf  commands  bis  tenant  at  will  to 
plaintiff  put  in  his'beaflsy  this  is  no  feifin  to  have  aiTife*,  per  Thorp.  Br. 
IaJ'^IIS!'  Seifin,  pi.  36.  cites  ^^  Aff.  84. 

and  died  '  9*  -lind  he  who  has  common,  and  has  no  beads,  may  put  in  thi 
fcifed,  and  Jfeafts  of  another  man  in  the  common  to  take  feifin,  and  chafe  them 
maS/ rTJlf  ^*"  immediately ;  this  is  good  feifin,  and  no  tort  to  the  tenant  ot 
manded  hu  the  land :    queen  of  the  whole ;   for  it  was  not  adjudged.     Br. 

fervantu        Seifu),   pi.  36.   citeS  22  Aff.  844 
%vbo  ^vere 

tenants  at  ^lll  in  the  fame  vill,  to  put  tbeir  beafis  into  the  common  in  his  namt^  who  did  accordingly 
and  the  lord  of  the  foil  took  the  beafts^  and  \\\e  plaintiff  brlugbt  aJJ.Jf^  and  recwered  upon  tihfeijm 
by  award  ;  and  therefore  this  w«»  afftgnedfor  error.  And  by  the  bctt  opinion,  il>i5  n  no  feifin  to 
the  plaintiff,  becaufc  it  tvas  not  xvith  bis  prefer  beafisy  or  with  any  which  he  had  m  his  keeping  to 
plow  his  land,  nor  with  cows  taken  in  for  their  milk,  or  (hcep  to  coinprlicr  hi*  Und,  &'c.  For 
of  fuch  bcafis  he  fball  have  ticfpais,  and  therelore  good  feifin  with  them.  Contra  ot  bciitU  of  his 
tenants  at  will ;  there  he  has  nothing  to  do«  and  theicfore  (hall  not  have  trefpafs  of  them«  nor  ia 
it  good  feifin  with  them;  but  Thorp  held  flrongly,  that  he  may  borrov/  another's  beafis  to  take 
feiffut  and  chafe  them  out  immediately,  but  cannot  fuifrr  them  to  remain  and  take  profits.  Br* 
6eifin,  pi.  5.  cites  45  £.  3.  5.— —Br.  Common,  pi.  3.  cites  S.  C. 

If  land  do-  iq.  Baronfeiffd  in  jure  uxorisy  had  ij/ue  2  daughters^  and  aliened^ 

twcopar-  ^^^  '*''*  *'  ^^^  his  feme  diidj  and  the  one  daughter  entered ^  r&/«- 

teners,  and  ifg  to  her  and  her  jfifter.     But  per  Cur.    '1  his  fliall  not  veft  feifin 

the  one  en-  in  the  Other  fitter ;  for  the  entry  was  not  lawful.    Br.  Scifin,  pL 

TiluT  45.  cites  27  Aff.  68.        .       '                                .                , 

eUiming  to  her  and  herfifier\  this  is  feifin  of  both.    Br.  Seifin,  pl.^44.  citCI  21  £«^  %j»'^Coiitrm 
If  fix  claim  all  (q  hcrfelfonly  \  note  the  divcifiiy.    ibid.  * 

IX.  In 


BeiOiu  $is 

tr.  In  fcirc  fecias  upon  a  tine  levied  of  rent,  the  teittnt  faid  ThUcafe 
that  demandant  had  received  1 6s.  parcel  of  the  lame  rent  pending  )l^ecT  Per 
the  writ^  hy  the  hands  of  J.  S.  ujbo  htid  the  land  (out  of  which  the  Cur.  6  Rep. 
rent  iflues)  atwid^  and  took  his  plea  to  the  whole,  becaufe  the  s^-J^)^^^ 
iaid  rent  was  rcnt-fervice,  and  feifin  of  parcel  gives  feifin  of  all,  ^Oe.""*** 
and  fo  the  fine  is  executed  by  this  feifin.     Whereupon  the  plain- 
tiff demurred,  and  it  was  awarded  that  he  (hould  anfwer  to  the 
refidue ;  whence  it  appears,  as  it  was  objeded,  that  feifin  by  the 
hands  of  tenant  at  will  was  fufflcient  feifin  as  to  fo  much  as  was 
paid.   Arg.  6  Rep.  57.  a.  in  Brediman*s  cafe,  cites  27  E.  3.  83.  a. 

12.  Replevin  by  £•  againft  the  abbot  of  M.  who  made  avowry 
upon  S.  becaufe  N.  was  feifed  of  the  land  of  which^  &c.  and  in^ 
feoff ed  S,  and  the  plaintiff  fa  id  that  N.  was  feifed  in  jure  uxoris^ 
and  £.  and  his  feme  died^  and  S,  /on  and  heir  o/thefemey  in  whofe 
right  the  baron  was  feifedy  infeoffed  S.  and  fo  the  defendant  has 
miftaken  the  avowry :  and  the  befl  opinion  was,  that  the  avowry 
ihall  abate ;  for  the  plaintiff  is  not  in  by  him,  by  whom  he  fup- 
pofed  the  feifin  :  and  per  Thirn*  feifin  of  the  homage  by  the  bands 
rf  baron  feifed  in  jure  uxoris  is  good  fetfin.  Quaere,  becaufe  he 
might  have  had  it  by  the  hands  of  the  feme  alfo,  and  alfo  the  baron 
alone  is  not  tenant  to  the  lord  before  iffue  had  by  his  feme.  Br« 
Seifin,  pi.  8.  cites  11  H.  4.  2. 

13.  Ifterienant  of  land,  out  of  which  a  rent-charge  is  ifTuing, 
be  diffeifedy  and  he  that  has  the  rent  grants  it  over,  the  diffeifee 
cannot  attorn,  becaufe  he  has  not  franktenement,  though  he  has 
the  meer  right  thereto.  And  feifin  is  more  than  attornment ; 
for  every  lawful  feifin  includes  attornment,  but  attornment  does 
not  include  feifin.  6  Rep.  59.  a.  Per  Cur.  in  Brediman's  cafe, 
cites  21  H.  6.  9.  b. 

14.  If  a  man  holds  of  the  kingy  and  holds  other  land  of  another 
lordy  and  diesy  bis  heir  within  agey  who  intrudes  at  his  full  age<y 
etnd  pays  the  rent  to  the  other  lord',  this  is  good  feifin,  and  fliall 
bind  him  after  he  has  fued  livery ;    for  the  feigniory  was  not  fuf' 

fended  by  the  foffefjion  of  the  kingy  but  only  the  difirefs\    for  after  [  316  1 
]ivery  the  othq:  lord  may  diitrain  for  the  arrears  due  before,  by 
the  beft  opinion  then.     Brooke  fays,  fee  now  the  ilatute  thereof 
3  £.  6.  8.     Br.  Seifin,  pi.  48.  cites  34  H.  8. 

15.  The  feifin  of  the  guardian  (hall  give  feifin  to  the  ward  to  Bat  a»to 
have  an  affife,  if  he  be  difTeifed.     F.  N.  B.  179.  (F)  ''^t^^t^ 

16.  So  of  tenant  byflatute  merchant.     F.  N.  B.  179.  (F)  5*-*6*"^ 

17.  So  of  feifin  by  the  hands  of  tenant  for  life.     F.  N.  B.  ihcnoiet 

18.  So  it  feems  payment  of  the  rent  by  the  tenant  for  years  of  cafe,  Ac. 
the  land,  is  a  fufficient  feifin  to  have  affife  of  the  rent,  if  it  be  af- 
terwards denied.     Tamen  quaere.     F.  N.  B.  179.  (F) 

I9«  Seifin  of  a  rent  by  the  hands  of  one  jointenanty  is  good  for  Ai,  where 
«"•  .  Co.  Litt.  315.  a.  ;;^-l* 

mv,  aad  the  l^d  gravts  the  rext  or  fervke  tp  J.  N.  and  the  one  tenant  pajt  the  rent ;  thia  ia  good 
|ei6n;  and  if  he  diet  and  the  others  furvive,  yet  this  is  good  feifin  ;  for  all  need  not  to  be  at  the 
payment  of  the  rent :  and  yet  tcmtrary  of  attornment ;  for  rent  may  be  paid  by  bailiff  or  fervaoly 
end  fo  a  good  payment  tor  ail;  bm  aUoinment  cannot  be  but  by  the  tenant himfelf,  and  therefore 
it  if  only  attoriimeat  for  one  moiety  \  by  the  btft  opinioiu  i^«tfr^ j  £w  it  wu  not  adjudged* 
Br.  ScifiD|  jpl.  i6.  dtci  39  H.'6«  «• 

80.  Where* 


S^*  '  fltefitt^ 


20,  Where  rtwt  is  iffutng  out  of  a  whole  viBj  and  to  be  paid  "by 
^  the  inttabitant&,  in  which  cafe  feifin  cannot  be  aliea:ed  by  the 
hands  of  anv  perfon  in  certain,  feifin  given  by  one  {ball  bind  aU« 
6  Rep.  59*  D.  in  Brediman's  cafe. 


(H)     For  whom  the  Seifiu  fliall  be  fufficient. 


Mat  other-    [ 


^l.  TF  a  man  fiifedof  a  feigniory^  grants  it  over  upon  condition^ 
^ifc  it  ii,  if  j[  and  the  tenant  attorns^  and  after  the  condition  is  broken^ 
W  »/JSI["  ^  *^  grantor  dijirains^  his  firft  feifin  fliall  be  fufficient  to  main^ 
tondUioH^     tain  an  aflife.     15  £•  3.  Aflife  95. 

and  the con- 
dition it  broken,  the  old  feifio  it  not  fuificienti  but  bt  mufi  enttr  and  gatu  a  new  feiStt,    4  Rep* 
f .  b.    Bevill't  cafe. 

2.  Lord  and  tenant  by  fealty  and  rent  \  the  lord  is  in  feifin  of 
his  rent,  he  grants  hisfeigniory  to  another  and  to  his  heirs  upon  con^ 
eUtion  \  the  tenant  attorns  and  pays  his  rent  to  the  grantee ;  the 
condition  is  broken'^  the  lord  diftrains  for  his  ren«,  and  reicous  is 
made ;  he  ihall  be  in  his  former  eftate ;  and  yet  the  former  feifin 
fhall  not  enable  him  to  have  an  affife  without  a  new  feifin.  Co* 
Litt»  a02»  \)^ 


Sec  Dower.  (I)    In/fontafieous  ScKm. 

m 

Cro.  J.615.  I*  'TOINTENANT  makes  a  feoffment  of  his  moiety,  his  wife 
pi.5.  Pafch.       J     ihall  not  have  dower ;   for  the  dowable  eftate  was  but  for 

Cur.  in  the  cafe  of  Amcou  v.  Ketcrich,  citet  34  £.  i.    Dower  178. 

2.  PofTefiion  for  an  inftant  is  fufficient  to  fupport  the  increafe  of 
the  fie*  8  Rep.  76.  in  Lord  Stafford's  cafe,  cites  12  £.  2». 
Voucher  265. 
r  3  ^  7  1  3*  Inftantaneous  feifin  by  fine  levied^  and  which  is  only  in  fup- 
m  l.e.  i7o.  pofition  of  law,  is  of  no  regard  in  law.  Arg.  2  Jo.  58.  in  the  cafe 
cl^nhM.  ^f  Brown  V.  Waine,  cites  i  Inft.  30.  3  H.  4.  6.  a.  &  2  Roll, 
that  a  for- '  Rep.  472.     I  Cro.  172.     Creis  v.  Gayer.  &  Jo.  106)  107.  & 

fciturcfor      Cro.  J.  616. 
treafon  can- 
not attach  upon  (iich  an  inftantaneout  feifin  gained  by  the  fine.    Trin.  28  Car.  i.  B.  R.    Browne 

V.  Waite. Vent,  sgg*  S«  C.  and  there  301  it  S.  P.  but  faid  to  be  only  argued  and  not  touched 

upon  by  the  judges,  they  being  fully  agreed  upon  another  point. 

4.  Tenant  at  will  or  years  makes  feofFoient  in  fee  and  dies,  die 
wife  brings  dower ;  the  feoffee  pleads^  ne  unque  feifie  que  Dower« 
But  tota  Cur.  againft  him ;  for  he  has  gained  the  fee  in  an  inftantw 
Cited  per  Jones  J.  Jo.  317.  as  Matthew  Taylor's  cafe^  34  EliZa. 
C  B. 

5.  A  fee  fimple  gained  in  an  inftant  need  not  be  traverfed.  Lane^ 
94.  in  the  cafe  of  Wentworth  v.  Stanley. 

6.  Grantee  of  a  rent-charge  levies  a./ir^  to.tho  ufc  of  cooulbrs 

and 


and  dicir  heirs ;  the  arrears  of  rent  are  gotu  by  .the  feifin  for  an 
inftant  of  the  conufor ;  per  3  J.  Contra  Vaughan  Ch*  J,  Vaugh. 
36.    Dixon  V.  Harrifon. 

(K)     Pleadings. 

I.  /^NE  pleaded,  that  his  father  was  feifedy  and  diedfeifedy  &c. 
\J   and  Jhewed  not  of  what  eftate :    and  ill,  becaufe  a  title 
made  thereby.     Heath's  Max.  147.  cap.  6.  cites  24  £.  3*  75- 

2.  But  in  a  replevin  of  beafts  taken  damage  feafant^  where  the  But  In  re- 
queftion  was^  who  ought  to  keep  the  inclofure  ?  the  avowant  faid,  that  ^^^^^^  ^^^ 
be  was  feifsd  in  his  demean  as  of  fee,  &c.  which  was  traverfed  by  caule,  &'c, 
the  defendants.  The  opinion  of  the  Court  was,  that  he  need  not  f'cfcndaat 
in  this  cafe  Jhew  any  eftate  whereof  he  isfeifed\  becaufe,  touching  ^^^^ 
this  matter,  his  eftate  is  not  material.  D.  365.  pi.  32.  Mich.  21  tbatbe  tem- 
&  22  Eliz.     Sir  Francis  I>eake's  cafe.  porequo.&ic. 

feijitia  fuit^ 
and  is  fill  feifed  of  the  place  ^ubert^  <Scc.  and  for  that  the  cattle  were  there  damage  fcafant^  be  took 
them,  &c.  The  plaintiff  demurred  fpecially,  and  (hewed  the  inccrtainty  of  the  4vov\rry  for  caufe 
of  demurrer ;  for  that  the  defendant  did  not  fit  forth  ofjttbttt  efiate  be  %uaxfetfed.  either  inferfanpU^ 
fee  tatli  or  for  ///r,  &c.  but  only  a  general  fcilin,  which  is  not  Lravcrfable;  ^nd  this  was  adjudged 
iU,  and  held  for  fubdance.  Thereupon  the  defendant  prayed  leave  to  amend,  upon  payment  of 
co^)  to  which  the  plaintiff  coo  fenced.    Carth.  9.  Trm.  3  Jac.  2.  B.  R.    Sanders  v.  Hufley. 

3.  In  quare  impedit,  per  Thirn.  and  Hill  clearly,  that  purparty 
may  be  of  an  advowfon  and  agreement  to  prefent  by  turn,  and  rent 
referved  upon  equality  of  partition,  without  deed ;  contra  of  a  grant 
or  fuch  things ;  and  after,  where  the  defendant  alleged  it  to  be 
allotted  to  the  purparty  of  one  daughter  the  plaintilF  alleged  it  to  be 
to  the  other  daughter,  and  does  not  (hew  deed  thereof;  and  well, 
becaufe  he  has  alleged  2  prefentmentf  in  his  ancejlor  in  the  declara- 
tioiK  But  mirum  inde  j  for  he  does  not  make  conveyance  from  that 
daughter  to  whom  he  alleged  the  allotment*.  Br.  Monftrans,  pi.  32. 
cites.  1 1  H.  4.  3. 

4.  In  recordare  the  defendant  made  conufance  becaufe  the  king  is 
feifid  of  the  caftle  of  C.  %n  right,  of  his  dutchy  of  C»  which  king  and 

duke  have  had  20s,  rent  out  of  the  vill  of  D,  where^  &c.  payable 

yearly  at  Michaelmas  \   and  that  the  king,  In  right  of  the  dutchy 

aforelaid,  and  all  dukes  of  C.  have  been  feifed  time  out  of  mind  by 

the  hands  of  the  reftants  in  the  fame  villi  and  that  when  it  was  ar- 

rear,  they  ufed  to  aiftrain  time  out  of  mind  j  and  for  fi  much  ar^ear 

at  Miihaebnas  lajty  he^  as  bailiff  of  the  Jtingj  di/irainedy  and  prayed  f  318  T 

aid  of  the  king,  and  had  it,  and  the  .conufance  awarded  good  by 

^vice  of  all  the  Court ;  quod  nota  upon  a  commonalty  without  ex^ 

f^fffi^g  o  corporation  or  feifin  by  the  hands  of  any  perfon  certain^  but 

only  by  the  hands  of  thofe  who  were  abiding  and  refiants  there  ; 

quod  nota  bene.     Br.  Prefcription,  pi   31.  cites  4  H.  6.  29. 

5.  In  affife  the  plaintiff  pleaded  a  fine  levied  to,  him  by  A*  B*  fur  Br,  Titlct, 
tonufance  de  droit  and  fur  releafe  and  quit  claime  :  this  is  no  plea  if  \  ^  " 
he  does  not  allege  feifin  in  A.  B.  at  the  titne  of  the  fine^  &c«     Br.  Andhemobm 
Pleadings,  pi.  146,  cites  jio  H.  6.  21.  .  f^'^*^^ 

tbe  right t  Sec,  ought  to  aver,  that  be  to  vbom  It  vhit  made  %v«  iHUUlS  vf  the  Undkt  the  tiwu  ^ftkt^ 

6.  S9 


cxvta 


« 

Er.  Titles,  6.  So  upon  a  tecovery  pleaded  againftjlrangersy  he  eaght  to  over^ 
pi.  59.  cites  ihfit  fijg  tenant  was  tertenant  at  the  time  of  the  recovery.  Br. 
it^'^ct-    Pleadings,  pi.  146.  cites  10  H.  6.  21. 

^ry  hy  default  pleaded  againfi  the  demandant  himfdf,    Br.  Plcidiogs,  pi.  146.  cites  10  H.  6.  Si. 

7.  In  a£Hon  upon  the  cafe  for  not  finding  a  chaplain  to  chaunt  in 

bis  manor  for  him  and  hi^  fervrants ;  the  phiintiiF  need  not  allege 

feifin,  as  in  ailife  ;  for  this  is  only  trcipafs  for  damage.    Br   Seii'in, 

pi.  46.  cites  22  H.  6.  46. 
Ileatli*s  81  A  man  intitled  himfelf  to  a  luay  by  prefcription  ;    and  faid, 

*****  M^-    that  he  was  feifed-  thereof  in  dominii,o  fuo  ut  de  feodo  isf  de  jurei 
s!^.  *^"^  quod  nota.     Br.  Pleadings,  pi.  X52    cites  30  H.  6.  7. 
Heath's  9*  1<^  a  quare  impedity  the  plain tiiF  counted,  that  the  king  was 

Max.  145.  feifed  of  the  advowfon  in  grofs  in  dominico  fuo  ut  dc  ieodo  et  jure, 
«p^6.  cites  j^^j  granted,  &c.  and  did  not  fay^  injure  corona  vel  ducatus,  or  by 

purchafe,  &c.  and  yet  good ;    for  there  is  no  other  form.     Br, 

Count,  pi.  1 8.  cites  34  H.  6.  34. 
Iteath's  10.  If  an  ejlate  he  made  to  2,  and  to  the  heirs  ofone^  the  pleading 

Max.  146.    flijjj  \^  fifgy  uuerefeifedy  viz.  the  one  in  his  demejne  as  of  fee  ^  and  the 

ether  in  his  demefne  ut  de  iibero  tenemento,     Br.  Pleadings,  pL  125. 

cites  37  H.  6.  24. 
Heath's  !!•  Tenant  for  life  by  copy  (haU  fay  that  he  is  feifed  in  dominico^ 

Max.  i4^. '  fun  at  de  libero  tenemento  fecundum  confuetudinem  maneriiy  ice.     Br. 

cap^  6.  cites  piej^JJ^gg^  pj^  II4.   citCS  21  E.  4.  00. 
Br.  Tenant  per  Copy*  pi.  13.  cites  S«  C. 

Heath's  j^.  In  trefpafs  the  defendant  faid,  that  the  place  where  is  one  acre 

eapTe^'cues  ^^  '^^»  ^^  which- he  and  Alice  his  feme  were  feifed  in  their  demefne 

S.  C.  as  of  fee  before  the  trefpafs  and  at  the  time  of  the  trefpafs,  ^nd  Ciie 

defendant  entered,  and  did  the  trefpafs,  and  exception  was  talceiT, 

inafmuch  as  he  did  not  fay  that  they. were  feifed  in  jure  uxoris,  or. 

conjunftim,  et  non  allocatur ;  for  per  Fineux  Ch.  Juft.  it  is  fuf- 

ficient  for  the  defendant  to  entitle  hfmfelf  to  any  p^rt  of  the  land 

in  whatfoever  manner  it  be.     Br.  Pleadings,  pi.  84.  cites  12  H» 

7.  24. 

Sr.  Plead-         ij.  In  debt  the  plaintiff  counted  that  he  demifed  tenementSy  feTr. 

eiSs*  c*—  f^  ^^'^  ^f  y^^^^  rendering  rent,  &c.  and  by  award  the  count  is 

8.  P.    Bu    good,  quod  dimifit,  without  faying  that  he  was  feifed  and  demifed. 

Count,  pi.    Br.  Count,  pi.  50.  cites  21  H.  7.  26. 

19.  atcs  34  . 

H.  6.  48.  Br.  Monftrans,  pi.  10.  cites  S.  C-  Heath's  Max.  145.  cap.  6.  cites  S.  C. 

Br.  Plead-        14,  go  in  formedon^  the  writ  and  count  is  that  he  gave^  and 
cufsS  c  —  "^'  *^^  ^®  ^^  (t\k^  and  gave.    Br.  Count,  pL  50.  cites  2X 

*  '     H.  7.  26p 
L  3^9  J       15*  5^  in  cui  in  vita^  &c.  which  is  by  writ  or  count.    Br. 
S.  P.    Br.    Count,  pi.  50.  cites  21  H.  7.  26. 

Count,  pi.  ^  »^     ^  ' 

19.  cites  34  H.  6.  48.— —Br.  Monftrans,  pi.  10.  cites  S.  C. S.  P.  Bi^  Pleadings,  pi.  146.  citeft 

10  H.  6.  at.  Br.  Titles,  pi.  ^9.  cites  S.C.  ■  Heath's  Max.  145.  cap.  6.  cites  fanra 

cafes,  de  9  H.  4.  5. 

In  count  J  tvritt  or  ojicet  a  man  mzy  fay  thai  J.  M  gave  to  J.  P.  In  tail^  without  (heMrii)g  tbae 
lie  wu  feifed,  aud  gave.  Br.  CouAt,  pi.  88*  cites  1^  H.  ;•  d.-»*^0  ofrtnt.  Br.  Count,  pi.  8B« 
•kca  14  H.  7.  ^ 

16.  Bii 


d)ei(iiu  3if 

16.  JBut  in  pleading^  as  har^  replication^  &c«  he  (hall  fky  that  he  Br.  Plead- 
was  feifed  and  leafed,  gave,  &c«.  quod  nota  diverfity.     Br.  County  >°8**pl-47* 
pi.  50.  cites  21  H.  7.  26.  s" P.    bT 

Count,  pi.  88.  cites  15  H.  7.  6.  ■■    S.  P.   Br.  Count,  pi.  19.  cites  34  H*  6.  48%  ■  f 

Br.  Monftrans,  pi.  10.  citci  S.  C. 


and  (hall  not  fay  that  the  one  was  feifed  ut  de  libera  tenemento, 
and  the  other  as  in  uil.  Quxre  inde.  Littleton  cap.  tail  fays  in 
the  fame  cafe,  that  the  feme  has  tail  general,  and  the  baron  but  for 
life      Br.  Pleadings,  pi.  3.  cites  27  H^  8.  21. 

1 8.  Note  for  law,  that  it  is  good  pleading  to  fay,  that  J.  N,  and 
W.  wen  feifed  in  their  demefne  as  of  fee  to  the  ujeofT,r.  and  his 
beirsj  without  Jhewing  the  commencement  ef  the  ufe^  as  to  (ay  that  A* 
was  feifed  in  fee,  and  infeoffed  J.  N.  and  W.  to  the  ufc  of  T.  ?• 
&c.     Br.  Pleadings,  pi.  160.  cites  36  H.  8. 

19.  In  affife  brought  of  z  portion  of  tithes^  which  came  to  the 
King  by  the  fuppreflion  of  an  abbey,  and  by  him  granted  to  the 
plaintiff,  it  is  fuificient  to  fay  that  he  was  feifed  in  dominicofuo  ut 
defeodo^  and  better  than  faying  in  jure  coronoe.  D.  83.  pi.  77.  & 
86.  pi.  94.  Pafch.  7.  £.  6.  the  new  Serjeant's  cafe,  or  the 
Dean  and  Chapter  of  Briftpl  v.  Clarke. 

20.  Exception  was  taken  to  a  replication,  becaufe  it  was,  that  D.  109I  ^ 
J.  P:  majUr  and  confreres  offuch  a  college  were  feifed  of  the  faid  ma-  Pj*  i-  S.  C. 
nor  whereof,  &c,  in  thdr  demefne  as  of  fee,  without  (aying  injure  col-  otheJwlre"ol 
kgii^  for  that  it  may  be  they  were  feized  in  their  natural  capacity.  adcaa,pasN 
But  all  the  Court  held  the  exception  not  good,  for  when  it  is  fo"  o^ 
faid  that  they  were  feifed  in  fee,  it  can  have  no  other  intendment,  prebend^ 
but  that  it  was  in  right  of  the  college ;  for  the  corporation  cannot  ry.  Pi.  C. 
be  intended  feifed  to  any  other  ufe.     PI.  C.  102.  b.  2.  Mar.  in  *o8'«"S.lP 
the  cafe  of  Fulmerftone  v.  Steward. 

21.  It  was  argued,  that  of  fuch  things  whereof  a  man  (hall  have  Hettb'a 
•affife,  he  fhall  fay  in  his  count  that  he  was  feifed  in  his  demefne  as  ^***a  ^^ 
•of  fee  \  but  if  the  rcverfion  had  been  depending  on  an  ejiatefor  Ufcy  s.  C.  ^^ 
there  he  might  fay,  as  of  fee  and  right ;  but  that  where  the  xt^tt-^ 

fion  is  upan  an  efiate  for  years^  as  in  the  principal  cafe,  he  might  fay 
in  his  Demefne  as  of  fee.  But  to  this  it  was  anfwered  by  the 
court  that  true  it  is,  he  might  have  (aid  fo,  and  it  would  have  beeo 
{;ood,  and  that  the  other  form  of  pleading  is  good  alfo  :  for  whea 
a  nian  has  made  a  Ibafe  for  years,  he  cannot  de  j  ure  meddle  with  the 
xlemefne,  but  Demefne  is  properly  faid^  wbemrne  has  the  thing  in  poffef- 
Jim^  by  which  a  man  may  &y  of  a  reverfion  depending  on  an  eftate 
for  years,  as  well  as  if  it  weredepetidinl;  on  an  eftate  for  life,  that 
he  vns  feifed  as  offee^  and  fo  the  exception  was  over-ruled ;  per 
Cur.  PL  C.  191.  a.  i  £liz.  in  the  cafe  of  Wrotefley  v.  Adams. 

22.  Exception  was  taken  to  the  plea  of  a  dean  and  chapter,  be« 
caufe  it  was,  that  they  were  feifed  tf  theparfonage  of  D.  in  right  of 
the  cathedral  churchy  but  this  was  fiud  to  be  well ;  and  a  difference 

Vps  taken  when  (jie  pl^i  19  9f  di^  whQte  w4  vi[l^  of  ^^      for 

if 
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if  diey  were  £[fitfed  of  one  acre  parcel  of  the  parfonage^  and  they  haj 

feid,  Uiat  they  were  thereof  feifed,  they  ought  to  Jay  in  jure  ecclejia 

fua  de  D,  aiid  cited  *  the  cafe  in  49  H.  6«  16.  where  the  Mot  of 

.  Colchefter^  parfon  of  a  churchy  claimed  an  annuity  appertaining  to  the 

faid  re^oryy  he  ought  to  prefcrebe  iujure  re^ornty  and  not  that  he 

and  his  predecefibrs  abbots  have  had  it  time  out  of  mind ;  becaufe 

of  parcels  of  things^  and  things  appertaining  to  a  reSiory^  diey  ought  to 

'  be  claimed  in  right  of  the  reiiory  ;  but  in  the  principal  cafe  it  is  al- 

leged)  that  they  were  feifed  of  the  parfonage  and  church  of  D. 

which  is  the  whole,  and  of  th6  whole  they  were  feifed  in  jure^of 

their  cathedral  church,  which  is  true,  and  it  would  be  abfurd  to 

jay  that  they  were  feifed  of  the. church  of  D.  injure  ecclefix  de 

D.  or  of  the  reflory  and  church  of  D.  in  jure  ecclefiae  de  D*  Ph 

C.  503.  b.     Mich.  18  &  19  Eliz.  in  the  cafe  of  Grendon  v.  Bi« 

(hop  of  Lincoln. 

23.  Where  a  defendant  alleges  afeijin  in  A,  from  whom  he  claims^ 
HiQ  plaintiff  cannot  allege  a  feifinin  J5.  ;from  whom  he  claims)  before 
thej'ejin  ^,  &c.  without  traverfing,  confeffing,  or  avoiding  the  fei- 
fin  alleged  by  the  defendant.  Cro.  £•  30.  pi.  2.  Trin.  26  £Hz* 
B.  R.  He'ring  v.  Blacklow. 
Xtie  re-  1\*  In  trefpafs^  &c.  the  defendant  pleaded,  that  Alice  Catmere  was 

porter  fayst  feijed  tnfee^  anil  devifedy  &c.  to  Thomas  Catmere  and  his  heirs^  under 
fccms*io\c  whom  the  defendant  juftified.  The  plaintiff  replied^  that  before. 
soother  ma-  Thomas  Catmere  any  thmg  had^  lie,  H.  and  F.  S,  were  feifed  infee^ 
ternl  ob-  and  made  fi  leafe  of  the  lands  under  which  the  plaintiff  claimed ;  and 
%trepUcm'  upon  demurer  to  this  replication  it  was  objeded,  that  the  bar  was 
fjoff, viz.  neither  anfwered  and  avoided,  or  traverfed:  for  it  maybe  true^ 
that  it  wA/  that  H.  and  F,  S.  were  feifed  in  fee,  and  yet  Alice  Catmere  might 
'!^Ttf^'  be  feifed  in  fee  before^  and  be  diffeifed  by  »•  and  F.  S.  and  that 
tbffaidAUce  flic  had  re-entered,  and  died  feifed  :  but  adjudged  for  the  defen- 
Cdtrntre  any  Jant ;  and  tho*  When  a  feifin  in  fee  is  alleged,  it  muft  be  intended  t 
«v!Sorthe  '^wfiil  feifin  till  the  contrary  be  (hewn,  yet  the  fault  in  the  replica- 
title  under*  tion  (admitting  that  the  mifprifion  of  Thomas  Catmere  for  Alicb 
Which  the  Catmere,  had  not  been  in  the  cafe)  is,  that  thefeljin  in  fee  of  Alice  ^ 
-  y^  *2I*  ^^tged  in  the  bar^  ought  to  have  been  corf^ed  and  avoided ^  traverfed  or 
originally  denied f  which  is  not  done.  2  Lutw.  1337*  1342.  Trin.2jac* 
^^«J* .  '  2.    Meriton  v.  Benn. 

nomAuce; 

•od  therefore  the  plaintiff  ottgit  tofurmount  the  title  of  the  faid  Alict^  or  to  confef  that  fit  vtaifeifei 
infee%  and  derive  a  title  from  bet  \  and  cue*  the  cafe  of  Faki  ni  ▼ .  Holt.  Litt.  Rep.  353.  whers 
in  qnare  impcdit  the  plaimifF  declarcdt  that  R.  H.  was  fdfed  in  fee,  and  preCentcd  F.  &c.  and  Ult 
iacumbeat  pleaded  ihat  before  R.  H.  prcrented  F.  &c.  £t  per  Tot.  Cur.  The  plea  was  ill  \  for  tbf 
fl^^feof  pleading  is,  that  before  the  faid^R.  H.  any  thing  had,  &c    Ibid.  1342, 1343* 

For  oiore  of  &rf (In  in  general,  fee  SltlOtDtP,  Hf mf tatf OIISU 
^atecfei  and  other  Proper  Titles.. 
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(A)     Statutes  relating  thereto* 

I.  By  3  £.  I.  I  T is  provided^  that  no  ifcheator^  fieriff  fur  otber^  2fol!^^ 
cap.%^.       1    bailifftifthi  kingy  ibtute  wtii 

that  cfchettoM,  (herifff,  md  other  of  ihe  king'*  bailiffs,  would  colore  officii,  feife  into  die  king^ 
haodt  the  freehold  of  the  fubjea,  and  thereby  diifcife  the  party,  who  thereupon,  to  hn  intolerable 
vexation  and  delay,  was  put  to  hit  fuit  to  the  king  by  petition,  for  which  this  ftattue  provtdct 

remedy,    s  Inft.  to6.  '«       «        • 

•  Here  by  bailiff  i«  nndcrftood  any  other  ojpcer  or  minifter  of  the  kiog*s.    %  Inft.  too. 

B,  clmr  ,fbh  office,  Co^^ 

uken  tn  maUm  p4trtm,  ai  virtute  ofHcii  is  taken  in  boaam ;  and  therefore  thii  implies  a  fcaCure  una 

duly  made  againft  law.     2  Inft.  ao6.  

And  he  may  do  it  colore  officii  a  manner  of  woyx ;  cither  when  he  hu  no  warrant  at  aU|  oi 
"When  he  haa  a  warrant,  and  does  not  parfue  it*    a  InflL  ao6* 

fVlthota  fpecial  warranty  T^'Vi^sI^ 

/«r,  &c«  a  difm  cUufit  extremum,  mandamus^  or  any  other  of  the  kings  writsa  and  office  thereupon 
found  for  the  king.     2  Inft.  206. 

JLikrwife  tc  tbefi>cr1ffi\ic  king's  writ,  as  an  baiere  facias feifiam*  or  the  like,     a  laft.  ao6. 

By  this  a6l  00  feifurecan  be  made  of  lands  or  tenements  into  the  king's  hands,  before  office 
found;  and  fo  is  the  common  experience  at  this  day.  Seethe  ftatute  of  Articuli  fuper  Gartv 
cap.  19.  and  ag  £.  i.  the  ftatute  of  Lincoln,    a  Inft.  206. 

Or  commandment^  U.iderthefb 

w  )rds  are 
comprehended  not  only  the  iing*s  commandments  hy  bit  %urit*t  as  has  been  fsid,  int  aUo  the  com* 
mandment  cftbejufticex  oftbe  kind's  courts  ofjuflice.     s  Inft.  ao6.  * 

A  man  was  indi&ed  brfore  tbejberiffwi  his  tourne  of  felony;  upon  which  indidment  bis  fandt 
rnnd  chatties  vjere  by  the  ihaiS  Jei/ed  for  the  king;  a/terxt/ards  be/ore juji ices  ajfigned^  be  was  ae» 
ftiittedt  and  fued  out  a  certiorart  to  remove  therecord  into  B.  R.  which  being  removed,  he  prayed 
there  to  have  reftitution  of  his  lands  and  goods ;  and  it  was  refolvcd,  that  the  fheriff  had  not  war- 
rant to  feife  the  lands,  (before  he  was  attainted)  and  therefore  that  he  (hould  fue  his  affife  againS 
tbefieriffupon  tbisfiatute.  It  was  further  refolvcd,  that  if  the  fticriff  feife  iands  by  the  command- 
ment oAhe  juftices,  then  is  the  (heriff  excufcd,  though  the  jiiftices  therein  did  err;  and  if  he  did  it? 
of  his  own  head,  then  had  the  psrty  remedy  by  anafTife;  therefore  the  party  was  required  to  fue 
out  a  writ  to  the  juftices,  to  certify  if  the  feifure  was  made  by  their  commandmeot.  a  Inft.  ao6^* 
soy. 

Or  authority  certain  pertaining  to  bis  office^  dijfeife  any  man  of  his  That  is, 
freehold^  nor  of  any  thing  belonging  to  hisfreeholdy  without^' 

writ  or  commandment :  for  example,  when  the  e/cbeator  takes  an  office  virtute  officii,  he  may  feifa^ 
the  land  ;  for  this,  as  our  aft  faith,  doth  belong  to  his  office ;  but  ifoi  his  own  head  (as  has  been 
laid)  be  feifes  the  land  without  any  office,  that  feifure  is  colore  officii^  and  therefore  the  affife  upoa 
this  ftatute  w  maintmsnable  againfi  bim  in  that  cafe,  &  (ic  de  caeteria.    a  Inft.  207. 

And  if  any  doy  it  Jhall  he  at  the  ele^ion  <f  the  dijfeifee^  whether  This  ftatut^i 
that  the  king  by  office  Jball  caufe  it  to  be  amended  at  bis  complmnt^  or  l^^l^^^ 

that 
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•rtfaat  that  he  will  fue  at  the  common  law  by  a  writ  of  f  wmel  dijfetfin. 
Ilgh^to  -^^  ^*  '*^  ^^  attainted  thereof^  Jhall  pay  double  damages  to  the 
have  bcea    plaintiffs  andjball  be  grievoujly  amerced  unto  the  king. 

done  by  the 

common  law,  and  ii  the  foundation  as  well  of  our  bookcafea  aa  of  the  adt  of  parliament,  that 
•fter  h^vc  been  made  conceimng  undue  {eifurea  bv  cfcheators,  Iheriifa,  and  other  bailiffa  or  coro- 
ners, and  the  *  reft.  8  In(i.  207.  '  And  if  it  does  appear  to  the  Court,  that  the  king's 
of&cer  doth  feife  for  the  king  any  lands  without  ^Mtarrant  againft  the  law,  in  an  adion  brought 
tgainft  the  officer  he  ought  not  to  Aavt  any  aid  of  the  Al/tg;  net/her'  doth  the  ivr//  de  domino  regt 
iHamfuho  He  in  that  eafe^  becsufe  that  which  is  Jone  by  hira,  is  void;  and  where  thecaufe  of  aid 
fails,  there  no  aid  is  to  be  granted.  It  was  agaioH  rcafon  that  the  king,  who  is  the  head  of  jufticet 
Ihould  aid  him  in  his  wrong;  and  thcretbrc  this  a£i  for  doing  of  wrong  in  the  king's  name,  doih 
^ve  the  party  grieved  an  ailife  againft  him,  wherein  the  plainuiF  (hall  recover  his  land,  and  douhie 
damaget^  and  bdidea  the  king's  olficer  (hall  be  iii  the  grievous  snercy  of  the  king,  for  doing  injury 
in  his  name  to  the  fubje£i.     a  Inft.  S07. 

Therefore  in  a  real  adion,  if  the  efcheator  (of  whom  this  ftatute  fpeaks)  be  examined,  and  upo« 
Ilis examination  faith  generally,  that  be  has  fcifed  the  lands  in  demand  into  the  king's  hands;  this 
ia  noigood,  and  the  a^ion  (hall  proceed,  for  he  muftjbevj  thecaufe  of  the  fetfure^  as  is  implied  in 
|bia  ao,  which  caufe,  if  it  appear  to  be  againft  the  law,  the  judges  of  the  U  w  ought  to  difillow  tb« 
lame.    •  Inft.  207. 

f  Thi*  IS  piity^r  OH  examplei  for  he  may  have  any  other  writ  or  adion  againft  him.    %  Inft.  207. 

•  TMafei-  2.  28  Ed  I  cap.  19.  ena(2s,  Thzt  from  henceforth  where  the 
Ibreis  in-  efcheator  or  the  Jheriff  Jhall  '"'feife  other  mens  lands  into  the  kin^s 
Scef  "fw'  °^^^^  (^here  there  is  no  caufe  of  feifer)  and  afier  when  it  is  found 
More  of-  «^  caufcy  the  profits  taken  tn  tie  mean  time  have  been  ftill  retained 
ice  lands  or  and  not  reftored,  when  the  king  has  removed  his  hand,  the  king  willsy 
2^*^  that  if  hereafter  any  lands  be  fo  feifed,  and  after  it  be  removed  out 
fcifed  into  rf  his  hands^  by  reafon  that  he  has  no  caufe  to  feife  nor  to  hold  it^  the 
«he  king's  iffues  Jhall  be  fully  reftored  to  him  to  whom  the  land  ought  to  remain^ 
$nfthe*"^  <7«i  which  has  fujlained  the  damage. 

•ommott  experience  a€  this  dsy.     a  In(t.  573.  See  the  (Utute  of  29  Ed.  1.  de  efcheatori^s^ 

commonly  called  the  ftatute  of  Lincoln  made  the  year  after  this  law  {  and  upou  thefe  two  ftatuics 
so  points  are  to  be  obferved, 

sft.  That  by  the  common  law,  although  the  feifare  was  not  lawful,  vet  for  the  uufne  frojttt 
wpon  the  livery,  or  oufter  le  mayne,  the  party  grieved  was  not  rtftwtd  to  loe  mefac  profiu,  whtcli 
jpaifehief  is  remedied  by  thefe  two  (latuies. 

•dlv,  Iffuex  art  intended  rente  and  things  Iruiahle  by  the  efcheator,  which  may  be  reftored, 
dkoogn  the  efcheator  has  accounted  for  them,  and  not  paid ;  but  the  jwourf ,  being  9Hct  in  the  i/sjg V 
mfffre%  Jhall  nt  be  rejlored, 

3dlv,  That  though  both  thefe  ftstorts  fpeak  only  of  an  oufter  le  main,  yet  being  both  both  bcno* 
€cial  laws  for  rrftitution  to  be  made  to  the  party  grieved,  hy  eqnity  they  extend  to  liveries, 

4thly,  Where  the  words  feem  to  extend  only  to  feifurrs  before  office,  and  after  by  the  office^ 
Aat  it  found,  the  king  it  not  intiiled,  yet  by  oonftrii6^ion  the  fame  extend  only  tojtifures  afier  •ffiet. 

iCNIBd. 

^thly,  Thefe  ftatutet  extend  hy  eptJty  to  oufter  le  mayne,  and  amoveas  manus  upon  petitioni|  an^- 
Uonlbana  de  Droits,  not  only  m  cafes  cooceining  v/ardjhip^  hat  freehold  and  inheritance. 

^hly,  Thefe  ftatutes  extend  alfo,  by  like  equity,  to  oufter  le  mayncs  upon  traverfes^  altfaougk 
tnverfea  were  not  in  ufe  at  the  time  ot  the  making  of  thefe  ftatutes. 

7thly,  By  the  faid  ftatute  of  39  E»  1 .  If  any  former  office  of  record  he  found  afler'lhftry^  or  wmJUt 
U  maymty  thai  maintains  the  title,  hy  reafon  wiereof  the  king  is  feifed,  the  king  upon  that  record 
JLill  not  refcife  immediately,  but  tnereuponysv  out  9  feire facias,  &c. 

Sthly,  But  lf*B  office  be  found,  which  does  tntitle  the  king  to  the  land  by  a  title  grown  to  him 
^nce  the  livery,  or  onjter  le  mayne,  neither  of  thefe  ftatutet  reftiain  the  king,  but  that  he  may  refeife 
'Without  a  fcire  facias. 

9thly,  'nierc  is  a  diverfity  when  the  party  baa  a  livery  or  oufter  le  mayne  upon  an  infufficieni 
oMce,  or  by  erroneous  frotefs,  there,  thoa|;h  the  party  has  right,  yet  the  king  ftiall  refeife  without 
Kire  facias  \  for  a  livery  miC>fued  is  as  ifit  had  never  been  fued ;  and  the  ftatute  of  sq  E.  1.  iato 
oe  u 


ight,  but  the  king  (if  he  bad  been  appril 
•f  record)  [and  fo]  no  liver]^,  or  oufter  le  mayne,  ought  to  have  been  granted,  ytt  there,  upon  thai 
^cord  the  Iting  cannot  refeiiie  without  a  fciie  facias. 

«Mblyi  SoiBcluvctaoUoitUat it ibgfioauBoakv  ^thitfwlKfcaiie]  wai  kipoffeffian  oftte 


fi>e<fttre  rot  tfje  l^fng*  322J: 

)an(),  ice,  Sy  taJgrnentt  as  in  cafe  of  an  ouHer  le  maine,  livery,  or  tmoveai  manum,  th^  »«  re» 
feifure  conid  oe  m^de  for  the  king  vjithput  a  fcire  faciaSf  and  liicrein  to  avoid  ihc  former  record 
by  matter  of  as  high  nature;  for  the  general  rules  of  the  law  be,  nihil  lam  conveniens  eft  naturait 
aequiiati  quam  uiiumquodque  diflfuWi  co  ii>:aminc,  quo  li^alum  c(ii  et  J4idicia  funt  tanquam  juris 
dida,  &  pro  vcritate  accipvuiuur.     a  InU.  ^73,  ^73, 

(B)  By  whom  it  may  be  made.  [  3^3  3 

X.  T  F  exigent  is  awarded  to  the  Hk^rxW again/f.  a  fehn^  by  this  hts 
X.  ^^oods  are  forfeited  for  the  difobedicnce  of  the  law,  and  the 
t;///,  where  they  are^  Jhall  be  chargeable  with  them  immediately,  and 
they  may  feife  them  any  where  immediately.  Fer.  Cur.  Br.  £fcape> 
pi.  39., cites  22  Afl'.  81. 

2.  A  man  czr\x\ot  fife  g09d 5  as  'waifs^  &c.  for  the  king^  unleft 
he  he  bailiff  of  the  king^  efcheator^  or  other  officer  accountant  to  the 
king  ;  quod  nota ;  for  the  p^rty  fliall  pkad  accordingly ;  per  PrifoC 
for  law.     Br.  Refeifer,  pi.  15.  cites  39  H.  6.  I. 

(C)  hi  what  Cafes ^  and  q(  what. 

« 

t.  'T^HE  king  may  feife  for  fine  for  alienatitn^  where  his  tenant  ^^  whert 
X     in  capite  aliened  without  licence.     Br.  Seifin,  pi,  11.  *'l*^'"'f!" 

I.      "c*     ^  *  of  tht  kinjt. 

Cites  i I  E.   3.  44.  •     las  land 

gvildabte 
iftld  In  capite^  and  land  borougk  EngHJh  brU  of  another^  or  land  in  fee  Jimple  held  of  the  king,  arid 
land  entufitd  to  toe  heirs  mules  btlJ  ttj  ^luiorher,  diid  one  if  heir  /«  him  of  the  one  litnd,  and  anothet 
to  the  other  land,  the  kinjj.  Ihall  IciJc  but  only  tha^r  whirh  19  defceiided  10  ihtf  heir  general. 
Br.  Refeifer,  pi.  40<  cites  12  £.  4.  18.— ^ISr.  Tiaverfe  de  Office,  pi.  ^*/.  cites  &  C*-- *-iia(  fc€ 
12  Car.  a.  cap.  24. 

2.  So  where  the  hijhop  makes  grants  the  king  jhall  feife  the  tern-* 
poralities,     Br.  Seifin,  pi.  li.  cites  21  E.  3.  4^. 

3.  And  where  tenant  for  life ^  or  m  tail^  does  felony^  and  is:  at^ 
tainted^  the  king  ihail  have  their  land  during  their  lives.  Br* 
Seifin, 'pl.  II.  cites  21  E.  3   44.  • 

4.  So  in  c^k  of  ward  during  nonage.  Br.  Seifin,  pL  il.  cites 
21   E.   3.  44. 

5.  And  where  a  bijhop  dieSy  the  king  (hall  have  the  pofl!eflioa 
quoufque,  &c.     Br.  Seifin,*  pl.  11.  cites  21  E.  3.  44. 

6.  o^  it  fecms  of  annum  diem  ^'  vajium^  where  a  man  is  attainted 
of  felony;  tamen  quxre.     Br.  Seifin,  pl.  11.  cites  21  E.  3.  44. 

7.  But  where  a  man  is  outlawed  in  perfonal  a^ion^  the  kirtg 
fhaJl  have  the  profits  and  not  the  land  itfelf.  Br.  Seiiin,  pl.  ii. 
Cites  21  E.  3.  44. 

8.  If  tf  feoffee  confeffes  feoffment  made  to  him  and  others  by  the 
Ung^s  tenant  by  collujion  to  dejraud  the  king  of  ward^  the  king  (hall 
feife  all.     Br.  Refeifer,  pl.  39.  cites  10  H.  4.  N.  50. 

9.  At  this  day^no  feifure  is  made  for  the  king  upon  the  grand 
4ape^  but  there  is  a  general  allegation  of  it  upon  the  (herifF's 
jeturn.     Jenk.  122.  pl.  45. 

'   Vol.  XIX.  B  b  P)    In 


SH  defOict  for  t!)e  ftfnfft 


(D)     In  what  Cafes  the  King  may  feife  Bui  not 

retain. 
♦[324] 

But  Ibid.  I.  A  MAN  holds  a  manor  of  the  king  in  cftpiic^  and  hoMs 
pi.  ig.  cicct  £\,  apother  manor  0^  J.  N.  for  term  of  Vtfe^  the  revcrfion  /# 
35.thaMii  ^  ^*  ^^  ^^h  ^^^  ting  may  feiji  both ^  but  upon  fuit  made  by  him 
cafe  of  the  in  fiVtrJUn^  he  cannot  *  retain  the  manor,  but  fiiafl  make  oufter  le 
u>n«nt  for  maJi*  but  vct  the  kingjhall  havs  the  voidance  which  falls  before  the 
Ihail  noc  A^#r  U  mam:  and  10  lee  where  trie  king  may  leiie  and  not  retain, 
Ceiie;  for  and  fee  that  land  for  life  fhaii  be  lei  fed ;  and  yet  the 'prerogative 
ft  woiftld  be  ^yg^  yj^jg  tenens  obiit  feifitus  in  dominico  fao  ut  dc  feoclo  ;  an'd 
caofe  he  '  therefore  it  feems,  that  he  (hail  have  the  land  held  for  life  by  hi« 
fhsiinake    prerogative  at  cooimon  ki>v.      hr.  PrerogatL^vc,  pL  31.  ciced 

•lifter  le        ^      £  - 

wayne  cum      ^  •*     ^^ 

cxitibus,  and  alfo  the  writ  of  diem  cUuGt  cxtremttm  i»<|D*d^  ite.  de  •M»ibM  feeryi«  Ja  teiie«»eiiu|p 

ttodc  obiU  tcilkut  ia  doaiiii«i  f«0  ui  (k  feod*. 


(E)     At  what  Timi. 

9r*roiCiU    J,    A   M  AN  (hall  not  take  the  goods  of  a  felon  before  they  ant 
5^^^^"^*        Jl\  (brfcitcd,  but  may  feife  and  take  fecurity  that  ihcy  (haft 

not  be  eiToigned,  or  put  them  into  the  hands  of  the  neighbours  to 

keep.     Br.  Refeifer,  pi.  3.  cites  43  K.  3.  24. 

2.  If  tenant  frr  life  fojfeits  his  ejiate  to  the  king  for  felony^  and 
after  dies^  the  king  mall  not  feife  \  for  his  title  and  caufe  is  deter* 
mined*    Br.  Refeifcr^  pi.  39.  cites  8  H.  5.  &  Fitzh.  Tr^ve/fe,  47. 

3.  Where  the  office  is  found,  the  king  fcrfes  immediately  upoa 
the  ofHce ;  birt  where  the  fcire  facial  is  founded  upoi  the  patent^ 
there  the  king  cannot y^^  till  the  forfeiture  or  other  dcfe(5l  of  th« 
patent  be  tried  upon,  the  fcire  facias  3  Lev.  223.  Trin.  1 
Jac.  2.  in  the  Huu(e  of  Lords  on  appeal  out  of  Chancery.  Tlvt 
j^ng  V.  Butler« 

j^A)f\.u       (F)     Ltvcry.    In  what  Cafes,  and  of  what. 

X.  ^T^EWANT  of  the  king  of  certain  land  had  an  adv^wfonfef- 

jL    lifey  2X1A  died  feifed  and  the  king  felfed  all  (  and  he  in  re« 

Verfion  of  the  advowfon  came  and  (hewed  the  matter,  and. had  an 

•ujler  le  main  of  the  king  cum  exhibus^  and  the  advowfon  was  void 

'  ai  the  time  of  the  oujler  le  main^  and  yet  the  king  had  this  pfeient* 
cnent ;  for  by  thefc  words  f^um  exitibus)  nothing  pafled  but  r/itfi 
eind  profits^  and  ttot  a  prefentment  \  and  yet  before  he  had  this 
oufter  le  main,  writ  i(rued  to  the  efcheator  to  enquire  of  the  title^ 
which  found  :tccordingly,  ^ind  yet  he  Iqft  the  prefentation  for  d^t 

,  turn ;  and  yet  it  appears,  that  the  king  had  n$  eaufe  U  feife. 
U.r.  LiYwy,  pi.  73*  citca  X4  E.  3.  28,  29,  59, 

2^  Jt 


*  2»  \Vlierc  the  king  feifed  the  pofTefTions  of  a  prior  alien  hf 
general  feifure  without  caufe^  and  inade  livery  and  general  reflitution 
alfo,  there  the  advowfon  pajfed  without  cxprejfing  of  the  advowibn* 
Br.  Livery,  pi.  29.  cites  27  Afl'.  48. 

'  3.  Wherethe  *  king  feifes  and  has  no  right  tofeife^  livery  (hall  *.S.  ?•  B>v 
be  made  cum  exitibus  \  but  not  where  the  king  iciics  by  xight.  t^y^ie/** 
Br,  Livery,  pi.  i6.  cites  7  H.  4.  41.  7  £-4*  17* 

(G)     Pleadings.  [  3*5  3 

l.TN  trefpafe  for  taking  2 7I.  of  wool,  the  defendant  pleaded, 
X  that  in  the  borough  of  C.  time  out  of  mind,  there  has  been 
ft  cuftom^  that  it  fliali  be  lawful  for  any  burgefs  of  the  faid  borough 
to  jeift  all  the  gozds  bought  and  fold  within  the  borough  to  any  alien 
hy  an  alien^  to  the  ufe  'of  the  queen  and  of  fuch  burgefs  as  finds  and 
feifes  them ;  and  that  be  was  a  burgefs  there^  and  that  before  the 
titni  of  the  taking  the  plaintiffs  being  an  alien^  bought  the  wool  of 
another  alien  \  and  that  he,  being  a  burgefs,  feifed  the  fame  to  the 
queen's  and  his  own  ufe.     It  was  objected,  that  the  prefcriptton 
does  not  allege  a  ufe  in  fa<Sto  to  feife  \  for  there  can  be  no  pre- 
fcription  unlefs  put  in  ure.     2dly,  He  prefcribed  to  feife  goods, 
but  docs  not  Ollege  to  what  ufe  or  purpofc^  as  for  forfeiture^  tolLf  or 
cudom,  or  fuch  intent,  and  the  ♦  cauje  of  feifure  ought  always  to  •Butwhtfft 
be  Jhewn,    And  for  this  caufe  principally  the  Court  was  clearly  of  1  "*'"..  ^ 
opmion,  that  the  plea  was  ill  \  judgment  for  the  pjamti^,  nifi  the  king 
caufa.     Cro.  E.    no.   pi.  6.     Mich.  30  &  31   Eliz.  B.  R.  hM/«yw 
CJearywilk  v.  Conftablc.  -  /'Xz/X 

9ther  cannot  difirain  iberty  &c.  there  the  party  nefd  not  fi>rw  for  what  €aufr  the  king  feifed*    Ar^ 
Rcfeilei,  pi.  ^.  cites  47  £.  j.  5. Br.  Lect,  pi.  8.  cues  47  £.  3.  alt. 

^ 

For  more  of  fe^efftire  foc  tlje  Bins,  fee  (Jfcl)eator,  IDrerogeu 

tibe,  lElefeifer>  and  other  proper  'i  itles. 


^equedratton. 


(A)    What  it  is;   and  the  Original  and  Force 

thereof. 

I.npHE  ibqueflration  it  a  ammj^n  ufually  direded  Co  (eren 

X    perlbnt  therein  named,  tiM  itnpnuering  them  to  feife  the- 

^^ftidanfi  r$0l  ^ni  perjonal  ejiau  into  their  baUlNls,  (^  it  may  be 

B  b  2  fcmt 


fime  pdri;culjr  part  or  para!  of  his  lands)  ani  to  rcAife  ini 

fcqacftcr  the  rents  and  profits  there,   until  the  dcfeiuJant  (hall 

have  anfwcred  the  plaintiff's  bill,  or  perfofmcd  fome  oiher  matter 

which  has  been  ordered  and  enjoined  him  by  the  Court,  for  not 

r  -26!*  doing  Whei;cof  he  is  in  contempt.     Curf.  Cane.  89. 

M  H  ff  2.  It  was  faid  argaendo,  that  a  fcqucftration  of  tithes  by  Z 
S.C.Vs.V.  blftiop,  for  not  repairing  the  chancel,  does  net  bin  J  the  intereji  not 
byAtkinsJ.  put  the  re£lor  out  of  pofleflion  ;  the  not  fubmittiri|i;  is  onI)i  matter 
according-  ^f  coDtcmpt,  and  fiicfi  a  fequcftration  out  of  the  Spiritual  Court 
ficVtid'that  can  no  more  be  pleadad  in  ♦  ^r  to  an  aSiion  of  trefpafs  than  a 
the  Chan-  {equcftration  out  of  Chancery.  Hut  Atkins  faid,  J.  he  hoped  not 
lS^A*(^yk  to  fee  it  drawn  in  queftion,  whether  a  fequeftratron  oi»t  of  Chancery 
fcqueara.  i^ay  be  pleaded  in  bar  to  an  iSt\on  of  trefpafs  at  the  com*  law,  or 
uonsitwill  no;  but  if  it  was  pleaded,  he  thought  they  need  not  fi.ruple  ta 
be  u  bind-  ^\q^  ^y^otk  a  plea,  "by  reafon  the  Court  of  Chancery  at  VVeftminftcr 
oihc/pTo.  prefcribes  to  grant  fuch  a  procefs  'y  which  n  a  court  of  fuch  an- 
cer»  ilTuing   tic^uity  that  we  ought  to  take  notice  of  their  cuiloms.     i  Mod* 

S?hc'*tuit  ^59-  P^*  *  J'     ^^^'  ^9  ^*^-  ^  "^  ^*  ^'  -^"°"' 

•f  Uie  common  law. 

3.  Seqaeftration^  were  firji  introduced  in  the  Lord   Bacon% 

time,  and  then  but  fparingly  ufed  in  procefs,  and  after  a  decree  to 

fequefter  the  thing  in  demand  only.     Arg.  Vern.  424.  in  the  cafo 

of  the  Earl  of  Kildarc  v.  Sir  A^aurice  Euilace. 

i  '*•  '  •  ^  4.  It  was^ovcd  for  a  prohibition  to  the  Court  of  Chancery, 

*  \  ■  ,  upon  a  writ  of  fequefl  ration  out  of  that  court,  whereby  lands  wer« 

['  /  fcqueftrated ;  and  fuggcllcd  that  the  Chancery  was  only  a  court 

^' ".  of  Equity,  having  only  jurifdiction  over  perfons  in  cafe  of  difo- 

bcdience  to  their  decrees,  and  not  otherwife,  and  affirmed,  that 
though  it  were  caUcd  the  High  Court  of  Chancery,  yet  if  it  fliould 
go  againft  law,  or  exceed  its  jurifJiilion,  they  were  ui^cr  controul 
4)f  B.  R.  for  they  upon  habeas  corpus  will  deliver  one  illegally 
committed  bythcni;  and  it  was  faid,  that  at  Ji^^Jf *ihe{Q  fort  of 
fequeftrations  were  ohiy  granted  in  cafe  of  perfonal  duty  concerning 
iand\  but  th'ey  ought  not  to  fcqueHer  land  fur  debt  arifing  upon  a 
ferfonal  contract  not  concerning  the  land  fequej}ered,     Hut  Hok 
Ch.  J.  faid,  you  move  for  a  ftranger  to  the  bill  and  anfwcr  and 
proceedings   in  Chancery ;   and  therefore   you   muft   take   your 
remedy  at  law ;  you  do  not  tell  that  you  have  brought  ttefpais 
sigainft  this  fcqueftrtitor,  and  that  they  llop  you  by  injunftion  out 
4if  Chancery,  and  no  more  was  done  in  this  matter.     Note,  th« 
Mafter  of  the  Rolls  faid,  that  that  way  of  fequeftration  feemed  now 
to  have  the  countenance  of  an  ait  of  parliament,  for  the  ftatute  of 
W.  3.  did  recite  it  and  allowed  it.    la  Mod.  313,   Mich.  II 
W.  3.  B.  R.     Dair  v.  the  Earl  of  Stamford. 

5.  The  remedy  upon  a  decree  to  affedt  the  land  is  only  for  a 
contempt  whereupon  the  party  proceeds  to  a  fequeftration,  which 
prucefs  //  not  of  very  long  Jlanding  \  and  that  it  is  hut  a  perfonal 
procefi^  appears  by  its  al^ting  by  the  death  of  the  party,  and  if  it 
would  have  affected  land  as  a  judgment  does,  it  would  afFc£t  only 
A  moiety  as  a  judgment  does>  whereas  a  fequeftnuion  takes  tb« 

whole 


Vhole  profits.     2   Wms's  Rep.   {621.)     Trin.   2731.   by  the 
hiaiier  ot  the  Rolls.     Bllgh  v.  Ld.  Darnley. 

6.  A  fequedration  out  of  Chancery  is  more  effcSfual  than  an 
execution  by  fieri  ,facias  at  law  ;  for  a  fcqucliration  may  be 
ftgainft  the  goods,  though  the  party  is  in  cuftody  upon  the  attach- 
ment; whereas  in  law  if  a  capias  ad  fatisfaciendum  is  executed 
there  ^in  no  fieri  facias  ilTue.  Cafes  in  £qu.  in  Ld.  Talbot's 
time,  222.  Mich-  1736.  Per  Ld.  ChaiKcUor.  The  cafe  <?f 
M^rrice  y.  the  Bank  oif  England  &  aL 


(B)    In  what  Cafes  ;  and  how, 

.l.-'T^HE  defendant  was  committed  to  the  Fleet  for  not  perform- 
X  ing  a  decree,  and  the  lands  fequcilered,  and  the  plaintiff 
fut  in  p9£cffion  of  the  lands  which  were  mortgage  to  him-  It  was 
innfted,  tnat  by  the  plaintifTs  havirig  the  lands,  and  by  the  de-  f  3^7  T 
fendant's  being  in  prifon.,  there  was  a  double  execution  >  but  it 
was  ordered  with  afiif^^ance  of  judges,  that  the  defendant  fhould 
not  be  difchargcd  till  he  has  abfolutely  affurcd  the  lands  to  the 
plainti^fi^  or  fatisfied  him  his  money  and  damages,  and  that  the 
plaintiff  bold  the  lands  in  the  mean  time.  Chan.  Rep.  152. 
17  Car.  I.  fol.  5H5.     Ferryman  v.  Dinham. 

2.  A  fequeft ration  goes  not  till  fuit  revived  againjl  the  heir^ 
unlefs  the  father's  conveyance  be  pleaded.  Cited  by  Lord  Chan- 
cellor. 2  Chan.  Cafes,  46.  as  the  cafe  of  the  E.  of  Derby  v. 
Ld.  Ancram. 

3.  A  fequeft  ration  to  be  laid  on  by  the  Court  of  Chancery 
9Ught  always  to  be  laid  confcionahly.  Per  Lord  Chancellor, 
2  Chan.  Cr.fes,  46.  Hill.  32  &  33  Car.  2.  in  the  cafe  of 
,Col  ft  on  V.  Gardiner. 

4.  Upon  an  affidavit,  that  the  defendant  David  was  gone  int9 
Holland  to  avoid  the  plaintiff's  demand  again  ft  him,  and  he  having 
been  arreted  on  an  attachment^  and  a  cept  corpus  returned  by  the 
fberiif,  the  Court  upon  a  motion  granted  a  ferjeant  at  arms 
againft  him,  and  upon  the  return  thereof  granted  a  fequeftration. 
),  Vern.  344.  pi.  338.     Mich.  1685.     Frederick  v.  David. 

5.  The  queftion  was,  whether  the  Court  of  Exchequer  coulj 
grant  a  fequeftration  after  a  decree  for  a  perjhnal  duly.  It  was  ad- 
mitted, that  in  procefs  for  appearance,  a  fequeftration  was  always 
grantable  by  this  court,  but  for  a  perfonal  duty  after  a  decree, 
there  were  many  inftances  in  my  Ld.  Ch.  Bai-on  Hale's  time,  and 
in  the  Ld.  Mountague's  time,  where  it  had  been  denied ;  and 
and  thofe  precedents  that  had  been  produced  for  it,  were  moft  cf 
them  where  it  was  the  fuit  of  the  king,  which  was  admitted  on  all 
h^nds,  that  where  the  king  was  plaintiff  it  might  be  granted.  But 
by  the  opinion  of  Baron  Jenner,  Heath,  and  Fowcl,  it  ought  to  be 
jgranted ;  for  they  thought  that  if  it  might  be  granted  in  mefnc 
procefs,  where  it  did  not  appear  whether  there  was  any  duty  or 
AOt,^  fortiori  after  a  decree,  where  the  duty  was  adjudged  ar*d  jf- 

B  b'  3  certained» 
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certstined.     And  it  being  al^^ys  the  pra^'ce  of  the  CHanccry  W 
ought  much  more  in  this  court  where  the  plaintiff  was  fuppofed  to 
be  a  debtor  to  the  king,  and  they  thought  that  the  jurifdi6lioa  of 
the  Court  of  Equity  would  be  to  little  purpofe,  if  the  Court  had 
not   fufficient  authority  to  fee  their  decrees   executed.      Th» 
Ld.  Ch.  Baron  doubted,  becaufe  the  Ld.  Ch.  Baron  Hale,  could 
never  be  prevailed  upon  to  grant  it,  nor  the  Ld.  Mountague^  t^ 
whofe  learning  he  faid  he  muft  greatly  fubfcribe ;  but  by  the  opi- 
nion of  the  other  3  it  was  granted.     2  Freem.  Rep.  99.  pi.  109. 
Trin.  1687.  in  Curia  Cane.     Guavers  v.  Fountain  in  Scacc. 
'''*^****be.        ^*  ^  fequeftration  was  ordered^'  unlefs  caufe,  both  againft  the 
ing  brought  Countefs  Dowagcr  of  Shaftfbury  and  the  Countefs  of  Gainf- 
before  ihc    borough  fir  a  antempt  in  contriving  and  effiSijng  the  marriage  of 
^^'iffione™'   /*/  Earl  of  Sbaftjhury  an  infant^  with  conjint  of  bis  guardian 
pXxcT  the      named  by  his  father* s  witl^  and  without  applying  to  the  Court, the 
removal  of  matter  of  the  faid  infant  and  guardian  being  then  before  the  Court. 
eiwfi^d'     2  Wms's  Rep.   110.     Hill.   1722.     Eyre  v.   the  Countefs  of 
itwasob.     Shaftfbury. 

ferved  that 

this  contempl  was  not  fworn  upon  the  Lady  GainfhorAu^h,  whereas,  an  order  for  ftqueftr^diam  h  m 
ju(/icial  aSf  of  the  Court,  atid  therefore  mitfi  be  founded  upon  d  proper  affidavit^  as  he  (Ld.  Cora- 
miflioncr  Gilbert)  itpprehendcd  ;  and  f^ici  thiC  ihc  oidt  r  i«  the  judgment  of  the  Court  and  the 
fequeUration  ic  the  exrcuiion,  and  the  judgmrnt  ought  not  to  be  founded  upon  conjrdurc  onlyi 
for  tf  flie  be  examined  xm^ow  fuifequent  interrogatories,  this  will  not  make  good  the  deter minatioQ 
of  the  Court  by  a  matter  en  fofifa.Qo»  G.  L^u.  R.  178.  P4f&h.  8  Geo.  t.  &.  of  Shafi(bury  v«. 
Sbafifbury, 


[  328  ]  (C)    Againft  what  Perfons. 

The  charge   j.    \  BILL  was  brought  againjl  the  defendant  and  the  Countefi 


A 


ry«r^upon  -^^  "f  ^"P^^,  fi""  "  rent^charge,  which  the  defendant  en* 
the  manor  dcavourcd  to  avoid  the  payment  of,  by  pretending  a  prior  rieht; 
of  w  an!l    and  the  matter  being  referred  to  the  Lord  Privy  Seal  and  fome 

r  man'^rr  «^^^''  ^^^^^  ^^  ^^^  ^^'^^Y  Counfel,  their  lordfliips  at  length  de- 
known  by  clared,  that  if  a  decree  mould  pafs  againft  the  countefs,  andfiie 
that  name,  pot  yield  obedience  thereunto,  then  alT  the  lands  infifted  on  by  the 
gica°er%nd  pla»"tifF  to  bc  charged  fhall  be  fubjed  to  a  fequeftration  for  fatif* 
thrntherof  fying  the  faid  decree.  Chan.  Rep.  6l.  64.  8  Car.  I.  foL  502^ 
mlrfa value;  Harding  V.  Suffolk  (Countefs.) 

pIitri:ilT  averred  that  the  greater  manor  (liould  be  liable  to  the  rent»charge,  the  other  not  bctts^ 
1ifio(«  liuo  iiol,  a  year.    Chan.  Rep.  138.     23  Car.  t.  S.  C. 

J.  Sequeft ration  was  granted  againft  an  infant  hrd  for  not  ap- 
pearing, and  the  fequeftrators  received  the  rents.  %  Chan,  Cafes, 
J 63.    Trin.  36  Car.  2.     Ld.  Mohun's  cafe. 

3.  If  a  peer  of  the  realm  appears,  and  does  not  anfwer, 
formerly  an  attachment  lay,  but  now  by  order  of  parliament  no 
procefs  lies  but  a  fequeftration.  Comb.  62.  29  OSt.  J&87.  in 
Chancery.    Anon. 

4.  A  fequeftration  nifi  is  the  firft  procefs  againjl  a  feer^  $r 
Mfnber  of  the  Houfe  ^fCommcm  \  hit  when  it  is  granted  ag^nft  4 

peer 


4fteque6ratfoitt  ait 

^cr  for  want  of  an  anfwer,  it  is  good  caufe,  againft  fuch  order 
oifi,  to  (hew  that  the  anfwer  is  piit  in,  which  muft  be  a0owed9  and 
when  that  anfwer  is  reported  infufficient,  the  plaintiff  muft  move 
again  de  novo  for  a  fequefl ration  nifi  j  per  the  Mafter  of  the 
KpUs ;  and  Goldftorough  the  regifter  faid  it  was  the  courfe  of  tht 
€«4irc*    2  VVms's  Rep.  385.    iVUcb.  1726.   LA.  Clifford's  cafe. 

(D)    To  what  Places.     Ireland,  &c. 

4^ /CHANCERY  in  Kngland  cannot  award  a  fequeftration  I.  P.  IctiqA 

V>  againft  AiWx /«  Iriland.     Arg.  Vern.  76;     Mich.  1682.  *****lj*^" 
in  the  cafe  of  the  Earl  of  Ar^lafs  v.  Mufchamp.      ■■  ■■  And  chan^r't 
S.  P.  feems  to  be  admitted  by  the  Lord-Keeper.     Hill.  i682t  1^  M»ch! 
in  S.  C.  V*^-/-!? 

the  cafe  of 
1.4l.  Kilfiair  v.  Sir  Maurice  Euftacf.  '  Upon  a  motion  for  a  (eqticftratton  of  the  dcfendani^t 
cilaie  in  Ireland  ftr  a  c^ntem^t  ^f  this  courts  the  Mafter  of  the  Rolls  was  of  opinion,  that  fuch 
frqiirftration  could  rioi  be  grained,  or  at  leall  that  he  would  be  well  advifed  before  he  would  grant 
it ;  lor  ihar  ilic  proccfs  of  this  court  could  not  afftd  any  lands  in  Ireland,  the  pradicc  in  fuch  cal^ 
bcinj;  fo  make  afBdaMi,  that  the  pcrfon  ftandin^  in  contempt  ia  here  in  £nfland|  and  being  after^ 
wards'takenu|>r>ii  iiroccfs,  the  Court  will  oblige  him  to  give  bail  to  abide  and  peitom (heir  decree. 
^  Mod.  r24.     Hill    1 1  Geo.  in  Cane.     Sir  John  Fryar  v.  Vernon. 

8  Wms's  Rep.  261.  Aig.  rites  the  rafe  of  Lord  Arglafs  v.  Mofehamp,  that  the  Court  leranted 
a  (equenratiun  mtn  Iielaod,  and  faid  that  fuch  procefs  hid  been  awarded  to  the  Governor  w  Nortk 
^Mr»/!/ra.  But  l.H.  Chan.  Macclesfield  held  that  the  plaintiff  ought  at  leaft  firtl  to  /air  Mtipauefrm^ 
t'fm  here  and  upon  ttttlU  bcna  rtiurned,  he  faid  he  would  grant  a  fequeftration  which  fiiould  affelk 
the  defendant's  cilaic  in  Ireland,  and  th»t  the  court  of  juftice  here  have  a  fuperioteodent  power 
•ver  thofe  in  Ireland  ;  but  the  Court  doubted  much  y^ihtihtr ftfUfftralUnia  the  fiamtMtioMs mhnmd^ 
as  North  Carolina,  3cc.  Jbculd  not  be  dirtffed  6y  the  kimg  in  fUftciL  where  alone  an  appeal  lies 
fiom  the  decrees  in  the  plantations.  2  Wnis's  Rep.  s6i.  Mich.  17S4.  Sir  John  fryer  v» 
Bcrnaid. 

X.  B.  In  the  faid  cafe  of  Fryer  v.  Bernard  the  Reporter  makes  a  qtntrt  to  v/Aom  the  feqoeftratio* 
againft  the  cftaie  in  Ireland  is  to  ir  dJrtffed,  and  if  it  flsould  not  oc  by  an  order  ftom  the  Lor^ 
Chancellor  recicng  the  proceedings  here,  and  dire^ing  the  Chancellor  o|  Ireland  to  T  72O  1 
ifTue  nut  a  for] nr (I  ration  ihrre.     t  Wms's  Rep.  t6«.  ut  fup.  L  w    V    J 

Sele€^  Cafes  in  C^tnc.  in  Ld.  King*s  time,  5  6.  S.  C.  is,  that  a  motioa  was  made  for  a  parttculav 
(cqueftralion  agaiuA  ihedetmdani's  lands  in  Ireland,  ftic  having  ftood  out  the  procefs  of  contempt 
here;  and  relied  on  the  cafe  of  Hamilton  and  PoLLxan  in  July  and  OAober  laft,^here  ^ 
like  motion  for  a  particular  fequeftration  to  North  Curoliiutt  the  Chaocdlor  faid  it  might  be  rights 
hut  the  method  flionid  be  well  confidered,  as  it  is  to  be  a  precedent,  and  inclined  it  (bould  be  to 
frqueftrators.  Kut  the  regiUer  on  being  aiked,  faid,  that  frqucttration  never  went.  The  Mailer 
of  the  Rolls  faid,  that  what  led  them  into  this  motion  was  the  cafe  of  the  Ear  l  or  Am  class  v. 
Muscif  Aur,  whrre  it  was  denied  b^  the  Court,  but  that  afterwards  application  was  made  to  tho 
king,  and  a  letter  was  fent  to  the  Governor  of  Iicland,  but  never  heard  of  any  thing  elfe  of  that 
Ibrt,  and  it  would  be  very  odd,  that  the  procefs  of  this  cttmt  fhould  have  any  thing  to  aflift  it. 
He  faid  he  remembered  that  a  bill  vwai  brought  into  pailiainenr,  to  exiend  jud^rments  10  the  plan* 
tattons,  but  it  wai  rcj«  6ted  ;  hut  as  to  the  plantations  it  is  particularly  odd,  as  it  mfftBs  the  king*^ 
fan/ereifnty  hi  cou/tcifovcr  them ;  but  what  maket  it  clear  to  dcnioiillrarion,  that  it  Ihould  not  go« 
is  this,  where  a  defendant  \o  a  bill,  whole  ufual  refidencc  it  in  liehnd,  happens  to  ht  here,  he  ic 
•bilged  to  give  fecuiitv;  which  makes  it  plain  he  is  not  am^-nahle  to  this  court;  for  if  he  was, 
that  precaution  would  be  unneccilary.  So  a  ^vnvCAxUr  ftquefiration  wa«  dcnicdi  but  a  g<H€f^i  oo« 
•f  «oiMfcfr«j«/fi^ 


(E)     Of  what  Things, 


©etitteffratfoit* 

men'ilwiSsy  'i'f^  Ji".  li.  A.  fol.  322.  and  he  committed,  becaufe  his  wife  wooM 
tnthcn«.  noi  b.ing  in  bonds  after  j  but  the  chief  order  was  in  May  lo* 
turt  of  a  fc-  J      ji  3^  f  J     ^     ry^^j^  L^j^^g  ^^  Mearcs. 

qucftratton.  J  jJ'J  '^ 

I'otb.  233.  cites  1 1  Car.     Ladkiii  v.  Sackville. 

Chan.Cafrt,  "  2  Upon  a  Aecrti  fuT  a  perfonal  duiy^  a  feqticdration  was  awarded 
b^iD*  P^-^  againft  the  dcfeudnnt's  real  and  perfonal  cftate.  It  was*afier- 
t  Frrem.  wards  rooved,  that  fecjueftrations  were  fparingly  granted  formerly. 
Rep.  125.  and  then  only  of  the  thing  in  demand,  that  they  take  more  than  att 
^r  ucd  bv^  ^^  executions  at  law,  and  had  been  extended  fo  far  of  late  as  to 
roumain'in  pqufJJer  things  in  aSiion,  But  on  the  other  fide  it  was  infiftcd, 
mahuc-  that  fcqueft rations  were  very  ancient ;  and  cited  a  cafe  of 
f""oeitrL  Zacheverell  V.  Zacheverell,  wherc  a  fequeftration  was 
tioni;  and  axxarded  againjl  both  lavJs  and  goods  \  and  the  thing  decreed  was 
the  Ld,  a  perfonal  duty,  and  that  this  fcqueftration  was  awarded  by  the 
P^.^^'^^k.*  Court,  beinj»  affifted  with  the  iudecs,  upon  view  of  4  precedents. 

hinted,  that     .'        ,^,        ..  ^  n-*"i  1\       '    n.*  e 

t  court  ba-  And  urged,  that  it  tcquclrrations  were  taken  away,  the  julrice  or 

ron  in  a  this  court  would  bc  clufory  ;  fo  tnat  if  defendant  would  lie  in 

"cie^ctirdld  prison?  the  plaintiff,  after  great  expence,  could  have  no  benefit  of 

fcquclicr  his  decrce.     Lord  Chancellor,  alTided  with   Mr.  Baron  TMrner, 

ilic  profiti  f^iJ  they  would  fee  precedents ;   and  after  at  another  time  de- 

by  a  t,d".  clared  they  were  fatisficd  the  fequcftration  in  the  principal  cafe  was 

iiicni  in"  well  awarded,  and  that  fequcft rations  were  a  necejfary  procefs  of 

debt,  and  fjji^  court.    Chan.  Cafes,  oi.    Mich,  ig  Car.  2.    Hide  v.  Petit. 

therefore  It  ■^  ^ 

is  reafonablc  that  the  High  Court  of  Chancery  may  do  fo;  bnt  Fountain  would  itot  defend  llie 

fcquertration  of  choJcs  in  adion,  nor  of  copyhold  cftalts,  which  wa«  ihr  point  in  qucUion. 

A  fequcftration  w«»  grantrd  rf  lands  for  debts  only,  in  13  Jac.  Lib.  B.  tol.  502.  or  tiictc«ibout«« 
•nd  Mich»  14  ]ao  Ltb.  13.  fol.  309.  Toih.  27^  Co^iiand  v.  Mudd.— —  A  fcqu'iliaiion  for 
money  was  both  oi  copyhold  znd  hcrhold.     Toic.  274.  ci'ca  13  Jdc.  Lib.  A.  fol    105.     Mulliiu 

V.  Bawdcn. A  l<qurllra!ion  was  for  a  maniagcj/oition.      loih.  275.   fays  the   dccicc  waft 

i5  or  17  Jac.     Eaidley  v,  Flioiihead.     And  fee  Toth.  373,  874,  B75. ScqucHiaiion  m^y  be 

of  land  ^nd  copyhold  too,  aud  may  be  exteiuied  for  a  pcHoniiliy  ;  per  Lord  Chancellor.    %  Cliait. 
•    C<ifcS|  46.    Hill.  32  &  3^  Car.  2.  in  cafe  of  Culilou  v.  Gai diner. 


T  '*'?0  1       3'  T^^c  defendant  being  in  the  Fleet,  the  money  decreed  was 
»»•  .k    ic    fnQUffteredy  it  beina  in  the  Fleet.     Chan.  Cafes,  02.  cites  it  as  ia 

loth.  I'' 0.  J  J    i        I  l^  ^,     ^.  .      «    /r  I         r»      J  ' 

S.C.I iC-r.  the  Lord  Coventry  s  time.     Ruirel  v,  Kew. 

and  is,  that 

a  warrant  was  made  to  the  ferjeant  at  arms  to  go  iato  the  Fleet,  and  to  take  the  defendant's  money 

'9»d  goods  (o  fatiafy  a  fiue, 

fl 

4.  Defendant  being  in  contempt  for  difoheying  a  decree^  and 

being  a  {)rifoner  in  Briflol,  was  brought  thence  by  habeas  corpus^ 

and  turned  over  to  the  Fleet,  and  refufed  to  obey  the  faid  decree. 

The  Court  ordered  a  fequcftration  againft  his  reat  and  perfonal 

ejiate.    2  Chan.  Rep.  151.    31  Car.  2.    Elbard  v., Warren. 

S.  C.  rl'.rdf        5.  jiccount  of  a  perjinal  ejlate  was  decreed^  and  referred  to  \ 

Axi.  Mich,  niafter ;  exceptions  were  taken  to  the  account,  and  referred  back 

Cotnv?»s's"    ^^  ^"^  exception  ;  in  the  interim  A.  the  defendant  having  had  a 

Krp.714.in  treaty  for  the  marriage  of  B.  his  fon,  but  nothing  concluded,  he  bv 

the  cafe  of    deed,  to  enable  &.  to  make  a  jointure,  in  cafe  he  manied,  and  m 

Cook  in  the  ^^fifidcratioK  that  B.  had  undertaken  to  pay  his  dehts^  amounting  to 

i&»ch«;»icr.  I'jooVfettLd  all  his  lands  upon  B,  and  his  htirs^  being  of  far  greats 
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^lue^  viz.  many  lOOO  pounds,  and  the  creditors  were  no  parties 
to  the  deed  ;  and  in  the  deed  a  power  of  revocation  was  referued  to 

A.  in  cafe  J?,  Jhould  die  without  ijfue.  This  was  done  before  the 
mafter  made  his  2d  report.  The  2d  report  varied  but  i  il.  from 
the  former,  being  about  400I.  due  upon  both  reports :  proccfs  of 
the  Court  was  purfued  to  a  fequeihation  againft  A.  and  his  afligns. 

B.  being  taken  upon  attachment  for  difobeying  the  fequeftration^ 
and  examined,  excufed  himfelf  by  the  title  aforcfaid.  The  queftioa 
was,  whether  ^.  was  liable  to  the  fequcdration  in  this  cafe  i  which 
was  much  debated  by  counfel  on  B*s  behalf,  ift,  Becaufe  no 
land  was  demanded  but  only  on  account  of  a  perfonal  eftate* 
2dly,  Becaufe  at  the  time  of  the  alienation  the  account  was  not 
afccrtained,  and  the  cafe  of  an  outlawry  was  juft  the  fame ;  if  the 
party  aliened  after  the  outlawry,  his  land 'was  not  fubjeft  to  it  la 
the  hands  of  the  alienee.  And  3dly,  The  fcqucftration  was  for 
the  contempt,  and  not  for  the  duty.  Lord  Chancellor  thought 
that  the  not  allowing  a  fequeftration,  in  cafe  of  a  iuft  duty  de- 
creed, makes  this  court  illufory,  and  permits  nunkind  to  be  co.* 
zcned.  And  it  being  objeSed  by  Sir  Francis  Winnington,  that 
his  lordChip  had  declared  that  a  voluntary  fcttlement  would  not 
bar  a  fequeftration,  he  therefore  defired  leave  to  try  it.  But 
Lord  Chancellor  refufed  it,  becaufe  he  was  of  opinion  that  there 
is  fraud  apparent^  and  that  there  needs  no  trial  for  faiisfaSlion^ 
c  Chan.  Cafes,  43.    Hill.  32  &  33  Car.  2.    Colfton  v.  Gardner. 

6.  There  was  a  decree  for  5000I.  on  account  againft  the  father  •  Chtn. 
in  execution,  whereof  the  procefs  was  carried  to  a  fequeftration  ^*c*c?ici 
of  the  lands  which  the  father  bad  at  the  time  of  the  decree^  and  (atihcciife 
fettled  on  debate  on  the  heir  of  the  father,  though  be  alfo  made  title  of  Wnhaw 
thereto^  by  conveyance  made  to  the  father..    It  was  disputed  if  the  li^f^^^^ 
conveyance  was  revocable^  or  not  j  for  if  it  was,  the  Lord  Keeper  Colfton  v. 
would  keep  on  the  fequeftration,  though  the  decree  was  not  for  Gardiner, 
lands  but  for  perfonal  duty:  at  laft  the  ca'e  appeared  thus,  the  ffcouctt!*. 
fether  about  1663,  before  the  fuit,  fettled  the  land  voluntarily  on  tion  was 
himfelf  for  life,  the  remainder  to  his  fon,  remainder  over ;  pro-  g«"antf<i  ^<^ 
vided  he  might  by  deed  revoke  thofe  ufes,  and  fays  nothing  of  aJty  ^and 
limiting  new  ufes ;  afterwards,  and  before  the  decree  or  bill,  he  thcu'dc- 
rcvokes  the  former  ufes,  and  by  the  fame  deed  limits  an  eftate  to  ^^^^^ 
his  fon  J  in  which  tJ  deed  was  no  power  of  revocation^  but  though  TJitm^ig, 
it  was  voluntary  and  for  natural  afFedtion,  was  abfolute  ;  fo  Lord  veyanc<i     ' 
Pinch  difcharged  the  fequeftration.     Chan.  Cafes,  241.    Anon.      f*»>* »» "» 

,     ^  bar  10  the 

frqueftration'cired  by  Lord  Chancellor.     %  Chan.  Cafes,  46.  in  cafe  of  Colfton  v.  Ga^dinefi  at  tf  « 
^>y»  *9  Car.  9.     Langly  v,  Brccdou* 

7.  Upon  a  contempt  for  not  an fwering  plaintiff* s  billy  Ac  fe-  [  331  1 
queftrators   were   ordered  to  pay  the  rents  to  the  plaintiffs  to- 
wards the  duty  demanded  by  his  bilL    N.  Ch.  Rep^  i«    Okebam 

V.  Hall. 

8.  If  a  prebend  has  a  fole  diJlinSf  corpfe^  it  may  be  fequefltred\ 
but  where  he  is  only  a  member  of  the  body  aggregate,  and  the 
jiiheritance  is  in  the  dean  and  chapter,  there  cannot  be  a  feque^- 

ftration* 


5}x  fte^oeffratfOR^ 


I  SjJIc.  )2o.  .Morely  v»  WarburtM  t  kBow  aC 

Winchcftcr  College. 

9.  On  a  dicreijor  a  perfonal  duty^  the  defendant  ftood  out  in 
contempt,  but  before  a  fequeftration  againft  bcr>  (be  being  tenant 
f$r  lifi^  infeoffed  trujieis^  in  conQderatiqn  of  %%.  and  alfo  in  con(i« 
deration  of  400I.  part  of  a  confidcrable  fum  recited  to  be  due  to 
ber  daughters ;  and  fo  conveyed  her  eftate  for  life,  in  trufty^r  her 
daughters  (infants)  and  their  heirs.  Afterwards  a  fequeltration^ 
was  taken  out  againft  the  mother,  and  this  eftate  was  feifed  j  it 
"was  referred  to  the  deputy  to  examine  what  interejl  the  mUher  and 
daughters  had  in  the  eftate,  who  reported  that  they  had  not  made  out 
n  Jiifficienf  title  whereby  to  imprach  the  fequejfration.  U  was  in- 
fifted  that  this  decree  bound  only  the  defendant's  perfon,  and  not 
the  land  ^  and  that  the  M  after  or  the  Rolls,  in  the  cafe  o^  Bligh 
&  aL  V,  the  Earl  of  Darnley,  faid  that  a  decree  for  a  debt  does  noi 
bind  the  real  eftate,  it  a£ling  only  in  perfonam,  and  not  in  rem, 
and  the  remedy  to  affeA  land  is  only  by  fequeftration  for  a  con- 
tempt, and  that  a  decree,  for  a  debt  never  a£re£b  the  lands  in  thm 
hands  of  an  heir.  And  feVeral  other  cafes  there  cited  to  the  fame 
pu'pofe,  but  nothing  mentioned  as  iaid  by  the  Court  any  further 
in  the  principal  cafe.  Comyns's  Rep.  712.  pL  277.  Mich.  13 
Geo.  in  the  Exchequer.    Cook  v.  Cook. 


(F)     Power  of  Sequcftrators. 

ft  Own.  X.  p  A^'^  of  the  land§  fequeftered  being  a  term  for  years,  the 
fteis  igt.        X     Court  afterwards  ordered  the  commiffioners  of  feque* 

9jt  Car.  I.  ftratton  to  fell  the  term  towards  (atisfaftton  of  the  decree,     t  Ch* ' 

wvardv.  i^g        Mich.  1681.    EUard  V.  Warrcn. 

Warrcfiy  ' 

fi«  C*  accordiii^y. 

2.  Sequcftrators  were  in  pofleffion  of  a  great  houfe  in  St.  James's 

Square,  which  was  the  defendant's  for  life ;  the  Court  ordered  that 

the  mafter  allow  a  tenant  for  the  houfe,  and  the  fequeftrators  to 

Tnake  a  leafey  and  th^  tenant  to  enjoy.     3  Ch.  R*  87*    Harvey 

V.  Harvey. 

•  cinii*  3*  Sequeftrators,  having,  by  virtue  of  an  order,  poM^r  to  fttt 

c»fct,  104.  timber^  they  cut  down  to  the  value  of  7000I.  and  paid  over  Only 

■ofs.p"L   510001-  ^o  the  plaintiff,  for  whofe  benefit  the  fequeftration  was 

i  Chan.       granted ;  North  K.  would  not  charge  the  plaintiff  with  mort 

I^«P>  *45-    than  the  2000I.  though  defendant  was  all  the  time  an  infant, 

wfs.  p!L  '^^'"-  ^-  ^^^-  P^  *49*    ^^^^'  *^83-    I>acre$  v.  Chute. 

3  Chan.  Rep.  6.  S.  but  not  %,  P. 

t 

4.  Sequcftrators  on  mefiv^  procefs^  are  aecountable  for  all  th« 
profits,  and  can  retain  only  fo  far  as  to  fatisfy  for  the  contempts. 
Vern.  248.    Trin.  1684.  in  the  cafe  of  Gibfbn  v.  Sqevington, 

5.  It  was  moved,  that  the  irregularity  of  a  fequeftration  roigbt 
be  leferjred  4d  the  deputy,  whicb  wa|S  taken  out  ggaittft  the  de- 

ffilia>t 


s 

t^nixnt  tor  not  appearing,  ly  reafon  of  it's  being  taken  9Ut  JioHer 
than  by  the  conrfe  ef  the  Court  it  could^  and  yet  the  (equeftratort 
kad  taken  the  goods  off  the  premifes,  and  threatened  to  fell  them. 
The  Ch.  Baron  faid,  that  as  to  ♦  the  carrying  the  goods  offthefre-m. 
^Jfes^  it  was  clear  the  fequeflrators  could  do  that,  beeauie  a  feque** 
jftration  upon  mcfne  procefs  anfwers  to  a  diftringas  at  law ;  but 
however,  as  to  the  felling  them«  the  Court  agreed  in  the  prefent 
cafe  it  could  not  be  lawful,  and  faid  it  had  lately  been  fettled  upon 
debate ;  and  obferved  fiuther,  that  courts  of  equity  could  not  am* 
ihorize  fequeftrators  to  Jell  goodsy  even  upon  a  decree,  till  Lord 
Stamford's  act,  woich  mates  decrees  tn  this  refpell  efusvaleni 
to  a  judgment;  and  even  now  the  counfel  faid,  fequeftrators  cannot 
fell  but  upon  leave  of  the  Court :  however,  the  Court  faid  thit 
was  a  matter  proper  for  them  to  confider  upon  another  occafioi^ 
and  therefore  only  referred  the  irregularity  of  the  fequeftration,  at 
to  the  point  of  time,  to  the  deputy.  Barnard.  Rep.  in  B.  R.' 
212.  cites  Mich.  3  Geo.  2.  1729.  in  the  Exchequer*  Dtf* 
brough  V.  Crumbey, 

(G)     Sequeftration.     Determined  or  fet  aiide. 

I.  O  EQUESTRATION  difcbarged  as  to  an  annuity,  after  tbt 

O  death  of  the  offender.  Chan.  Rep.  247.  ProSor  v. 
Reynell. 

2.  A  decree  being  made  againft  A.  for  a  debt  of  5457/.  to  J.  S.  S.  C  citeC 
H  fequeftration  was  awarded  a^inft  the  eftate,  out  this  defendant  chiSeUiir 
dyings  and  being  only  tenant  for  life ^  B,  his  fon  and  heir  being  a  ere-  a  CkMi. 
ditor  of  his  faid  father  byjlatute  JlapUy  and  judgment^  for  above  Caici,  46. 
600/.  due  to  B.  long  before  J.  5.  had  exhibited  his  biU^  and  B.  ^^?.\*, 
being  alfofeifed  as  a  purchafor  in  remainder  of  the  fame  lands,  and  cafe  orcoi- 
being  now  vefted  in  him,  and  fo  his  title  prior  to  the  bill  of  J*  S*  ^  ^*  Gaf* 
and  againft  "whom  B.  had  brought  his  bill,  and  there  being  no  ^^'^* 
reafon  to  charge  the  lands  with  the  debts  of  A,  it  was  decreed 
that  the  fequeftration,  and  all  orders  and  proceedings  thereon,  be 
abfolutely  fet  afide  and  difcharged.     Fin.  Rep.    126*     Mich«  26 
Car.  2.     Witham  v.  Bland.    ^ 

3*  A  fequeftration  was  granted  for  not  obeying  a  decree^  and  the 
plaintiff  was  in  poffeftion,  but  the  decree  was  reverfed  becaufe  not 
well  grounded  j  and  therefore  decreed  the  fequeftration  to  be  fet 
ajide.    Fin.  Rep.  312.     Trin.  29  Car.  2«    Pulefton  v.  Pulefton. 

4.  On  a  demurrer  die  plaintiff^s  bill  was  to  revive  a  feque^-  But  t  Vera* 
flration  obtained  againft  the  defendants  hujband  for  a  perfonal  duty  '^^-P^'ST- 
before  his  intermarriage  with  the  defendant,  and  to  avoid  the  de^  xegVupoa 
fendanfs  ejiate  in  dower  in  the  lands  that  were  fequeftered  before  a  demurrer, 
the  marriage^  it  being  infifted,  that  thefc  lands  were  fo  bound  by  ^*  ^^^ 
the  fequeftration,  and  covered  therewith,  that  the  defendant^  trt^US'thli 
right  of  dower  could  never  attach  them.    To  this  bill  the  de^  a  fequeftn. 
fendant  demurred,  and  the  demurrer  was  allowed  by  the  Lord  "o"/»»'« 
Keeper  i  and  the  counfel  at  the  bar  defired  to  know  his  loHJfliip's  ^^deteru 
epimoHj  wb^tbej:  the  \^w  in  fee  iisnple  iboi|ld«  in  fucb  eafe,  have  mtocd  with 
^    .  •  iho  ^^^^^^ 


^^V^^IJ  ^*  *ft*te  b«un<i,  and  fubjcfl:  to  fuch  a  fequcflration^  ar  not ! 

Motlslc  ^"^  ^^  Jt#ord  Keeper  refufed  to  declare  bis  opinion  therein; 

viwJ  faying,  that  cafe  was  not  now  before  him.     z  Vern.  iiS,  119. 

sgaiM/ihe  pi  ,06.    Hill,  1682.  Anon, 

krir  J  buc 

took  time  to  conHder  of  itt  and  wnuld  be  attended  whh  precedenti ;  and  the  cafe  of  Rockley  an4 
Surdet  was  cUcd)  where  |t  waa  ruled,  that  fuch  a  fequcftratioa  Ihonld  not  bind  the  feme,  who  came 
in  for  her  jfiinturc  or  dower.     Univcrfity  College  v.  Foxcrofi.  2  Chan.  Rep.  344.  S.  C. 

accordingly,  tnough  it  was  tnfifted,  that  it  was  a  cafe  of  extremity,  being  on  the  behalf  of  a  charity, 
and  that  the  defendant  endcavoura  to  deprive  the  plaintiff  of  2000U  given  10  purchafe  sool.  a 
^car  for  mdinienaiice  of  a  fellovia  of  the  college. 

A  frqueOration  which  ifTues  as  mefne  froteft  will  be  diftpontinued,  and  dtttrmines  by  the  death  of 
the  party ;  bat  where  it  ifTurs  in  furfuanct  ^  a  decree^  and  to  compel  the  execution  of  it,  thcr<v 
though  it  be  for  a  perfooal  du:y,  ii  ^aoibcrwiie.  Vern.  58.  pi.  ^4.  Trio.  1683*  fiurdett  v« 
Jlockey. 

r  32^  1  5.  At  the  fetting  down  of  the  Exchequcr-caufcs  in  Serjeant's- 
Inn,  an  eje£Iment  having  been  brought  of  lands  which  fcquejlratan 
had  got  pojjejjiin  ofy  a  bill  was  brought  to  revive  the  fequcft ration, 
and  likewifc  an  injundlion  prayed  to  flay  proceedings  in  the  ejc£t« 
snent.  '  Counfel  moved,  tKat  the  fcqucRration  might  be  revived. 
He  allowed,  that  it  was  taken  partly  upon  copyhold  lands  and  partly 
upon  freehold^  and  that  the  defendant  in  the  original  fuit  was  deadi 
but  yet  he  fubmitted  it,  that  the  fequeilration  was  proper  to  be  re«* 
vived,  as  to  the  whole  lands  in  the  hands  of  the  heir :  he  con- 
fefled,  that  this  was  a  fequeftration  on  a  decree,  and  that  fuch 
fequeftrations  were  but  of  late  date.  They  began  in  the  time  of 
Ld.  Nottij^gham  in  the  Court  of  Chancery,  and  not  aHowed  in 
this  court  till  the  14th  of  June  1687,  in  the  cafe  of  Fountaiw 
\  and  Mavbrs.     He  confefled  likewile,  that  they  did  abate  by  the 

death  of  the  party ;  but  yet,  be  faid,  as  to  the  freehold,  it  was 
'  certain  it  might  be  revived ;  and  as  to  the  copyhold  he  fubmitted 
it,  the  law  was  the  faoie  5  for  it  is  well  known,  that  this  proce^ 
runs  upon  thefe  lands,  though  the  common  law  procefs  of  elegit 
does  not.  The  Court  faid,  that  though  it  was  true  fequejhations 
run  upon  copyhold^  yet  it  was  to  be  doubted  whether  it  could  be  r^- 
vhed  in  the  hands  of  the  heir  to  fuch  lands  ;  for  if  it  (hould  the 
heir  would  not  take  up  thofe  lands,  and  then  the  lord  would  be 
without  a  tenant  5  for  which  rcafon  they  ordered  the  injuniSion 
to  continue  only  as  to  the  freehold  lands,  and  diflblved  it  as  t* 
the  copyhold,  with  liberty  to  apply  to  the  Court  again.  Barnard. 
Rep.  in  B.  R.  431*  HilL  4  Geo.  2.  1730.  Whitehead  r% 
ilarrifon. 

(H)    Relation* 

i.TT THERE  the  defendant,  for  not  bringing  into  court  a 
VV  deed  purfuant  to  a  decree,  was  profecutcd  on  con- 
tempt to  a  fcqueftration,  which  he  goxfet  afide  on  a  falfe  fuggejiiony 
a  writ  of  rejlitution  was  decreed  to  the  plaintiff  and  defendant  to 
account  to  nim  for  what  he  had  received  fince  he  got  the  ieque* 
ftration  fet  afide.  Fin.  Rep.  471.  Mifib.  32  Car.  2.  Lewi$ 
V.  Lew)$.^ 

a.  Th'« 


dtticant  tit  3cmd>  iu 

ft.  The  fequeRration  hhJs  from  the  tim  of  awarding  the  com" 
miffion,  and  not  only  from  the  time  of  executing  it,  and  its  being 
laid  on  by  the  commiilioncrs  \  for  if  that  {hould  be  admitted,  then 
the  inferior  officer  would  have  ligandi  &  non  ligandi  pote(lateni« 
Vern.  58.  pi.  J4«     Trin.  i682«     Burdett  v.  Rocicey. 

For  more  of  ^cqutacatfon  in  general,  fee  ^en'eant  VtZimii% 

and  other  proper  Titles. 


Serjeant  at  'i^xmsi,  1 334 1 


^, 'T^HTS  officer,  feijcant  at  arms  //  by  patent  fr 3m  the  qutiH 

2.  tlis  office  is  to  bear  a  gilt  mace  before  the  Ld.  Keeper,  in 
going  to  or  returning  from  court  or  parliament ;  and  to  execute  all 
warrants  granted  againft  any  perfon  after  he  has  ftocd  out  a  com-> 
miffion  or  rebellion  ;  01  to  bring  up,  by  order  of  Court,  any  one 
that  is  in  cuftody  of  a  fherift'  or  other  officer,  who  has  returned  a 
cepi  corpus  upon  a  procefs  of  this  Court,  and  brings  not  in  the 
party,  and  to  take  into  cuftody  any  other  perlbn,  upon  an  order  of 
this  Court.     P.  R.  C.  332, 

3.  It  was  faid,  the  Court  may,  if  there  be  caufe,  fend  this  officer 
to  ifring  in  a  defendant  to  appear^  injiead  of  ilTuing  a  fubpctna. 
P.  R.  C.  332. 

4.  He  hs&feveral  deputies^  fome  of  whom  are  ufed  as,  and  called 
mejfengers \?&  is  faid)  before  a  commiffion  of  rebellion  ;  others  upoft 
or  after  a  commilfion  of  rebellion,  and  are  called  by  the  name  of  their 
fuperior.     P.  R.  C.  332. 

5.  A  party  in  cuftociv  of  the  feijcant  at  arms  or  meflenger,  upon 
fome  contempt,  prayed  to  be  tinned  over  to  the  warden  of  the 
Fleet ;  t>ecaufe  he  lay  in  the  hands  of  the  officer  at  fo  great  an  /*•- 
fence  as  13/.  4^/.  per  diem  i  and  it  was  granted  him.    P.  R.  C.  332. 

6.  Where  a  defendant  is  taken  upon  procefs  of  contempt^  and 
the  fhertff  returns  cepi  corpus,  the  party  lying  in  prifon,  or  tlie 
Jheriff  refufmg  to  bring  him  in^  the  Court  will  ordrt*  a  meffengcx 
(if  dclired)  to  take  the  prifoner  into  his  cuftody  and  bring  him  in. 

P.  R.  c.  333. 

7.  I'he  Court  refufed  to  order  a  meflenger  to  Durham^  wKich 
B  2C0  milai  or  oiorcj  00  tbe  r^torn  of  a  cepi  on  an  attachment, 

Ucaufe 


Per  Ld.  K« 


becauTe  of  the  great  di  (lance  and  expence  \  but  faid^  it  is  tiiid  tX)  hz 

granted  as  faF  as  York.     P.  R.  C.  3^3. 

8.  U|xm  -an  informatioii,  that  A.  &  B.  two  necifpiry  witneffisj 

chfenied  thitnfelviSy  fo  as  not  to  be  found  to,  be  fcrved  with  proceii>y 

a  meflengejr  was  granted  to  bring  them  in.     P.  R.  C.  33  j. 

g.  On  a  motion  for  a  rnefienger  on  a  eepi  corpus  ^  the  defendant 
fiiMx  the  filing  in  London^  North  K.  faid,  tli's  Iiad  been  looked  as  a  motion 
granting  «  of  courfe,  but  it  was  groundeil  on  a  miftake  ;  for  to  his  knowledge 
ncffenger  the  officers  of  the  city  have  not  their  own  amerciaments.  U'hcy 
l^jj^jj^^*  have  no  royal  amerciaments.    Vem.  Rep.  116.    Hill.  i682.  Anon. 

the  ordinary  mocefs  of  the  court,  and  it  might  be  necf  fTary  for  exptdititi^  yet  he  muil  take  care  that 
the  king  might  not  lofe  hia  amereiamtnt* ;  and  thercfote,  for  the  luiurc,  no  mciTengcr  (hould  go  till 
the  (hctiff  be  amerced.  But  it  was  anTwered,  that  would  occafion  great  delay ;  for  chat  the  (hcriif 
could  not  be  amerced  but  in  term-time.     Vern.  154.     Pafch.  1683-  Anon. 

Note,  when  a  cepi  corpus  is  once  nturmeti^  there  U  an  end  of  all  manner  of  frocffi^  (for  no  pr6* 
clamation  or  commifliun  of  rebellion  goes  after  that)  and  though  a  mejfrnger  of  late  years  has  been 
wfually  granted  in  fuch  cafes,  yet  he  U  hut  a  fte%v  officer^  and fuhordinau  to  tbeferjeant  at  arms;  but 
regularly,  in  fuch  a  cafe,  you  ought  to  move,  the  defendant  may  mter  his  appearance  and  be  ex- 
amined wiihtn  4  days,  or  ftand  committed,  i  Vern.  344.  pi.  3j8.  Mkh'.  1685.  Frederick 
▼.  David. 

On  a  like  motion  and  fuggeftion,  that  the  nicriffsof  London  have  the  amerciaments;  and  there- 
lore  it  being  a  vain  thing  to  amerce^  the  ufual  way  in  fuch  cafes  is  for  a  mcflTcnger.  Ld.  Chan. 
King  faid,  that  the Jberfff"  having  retnrntd^  thai  Ju  Imd  iJ^  Mody  in  his  cujiody^  the  beft  way  is  to 
move,  that  he  bring  in  ttie  body ;  which,  if  not  done  forthwith,  he  Utd,  he  would  order  \\itfi>eriff 
fpay  the  plaintiff  a.,  his  cofii'x  and  that  by  introducing  this  pra^^icc  into  the  Common  Pleas,  he 
bad  prevented  this  *  dilatory  there;  and  therefore,  in  order  to  prevent  the  like  delay  in  thir court* 
liis  lordftiip  directed  an  order  upon  the  fliciilF,  that  hn  fofihwiih  bring  in  the  body.  2  Wmv'a 
Rep.  301.    Trin.  172^.  Auou. 

•L335] 

C.  Equ.  R.       10.  A  meflenger  ihall  g$  in  all  cafes  where  the  fherifF  tAes  bail 
aAailS.C.  where  the  party  is  not  bailable,   as  upon  an  attachment  "for  nor 
*  paying  cofhi  and  fo  it  was  ordered.     Ch.  Prec.  331.     Pafch. 
xyi2.  Anon. 

II.  Ho  f$quejirati$n  can  regularly  ilTue  to  (cqueftcr  the  «fta1!iB 
of  any  i^crfon  who  cannot  be  founds  but  upon  the  return  of  non  eft 
inventus  of  the  ferjcant  at  arms ;  per  Ld.  Chancellor :  and  his 
lordfhip  did  therefore  order,  that  from  hcncefortli  where  any  perfon 
h  in  contempt^  either  for  want  of  an  appearance  or  anjiuer^  or  for 
mot  yielding  obedience  to  any  order  of  this  court,  (unlefs  tt  be  for  cort" 
Umptuous  language^  or  the  beating  and  abufing  any  perfon  in  thi 
ferving  the  procefs  of  this  Court,  or  otlier  contempts  of  the  like 
nature)  the  ferjeant  at  arms  attending  this  court  do  apprehend  ancf 
iring  the  contemner  to  the  bar  of  this  court,  to  anfwer  fuch  con- 
tempt ;  but  if  the  contemner  can  not  be  founds  then  to  return^  non 
eft  inventus ;  to  the  end  a  fequeftration  may  regularly  ifjiu^  accord- 
ing to  the  ancient  rules  and  practice  of  this  couit ;  and  that  pioodi 
do,  for  the  future,  i^ue  accordingly  ;  and  that  it  may  be  made  a 
fart  of  all  orders  for  giving  tinu  to  anfwer9  or  for  doing  any  other 
a6t  upon  the  party's  entering,  his  appearance  with  tlie*  regifler^  tbtit 
the  party ^  when  ne  eaters  fuch  appearance,  do  likewife  eonfent  that 
a  ferjeant  at  arms  do  go  againft  Sim^  as  upon  a  commiffion  of  re- 
bellbn,  retiirned,  non  eft  inventus,  in  cafe  of  mn^cowfliamce ;  and 
that  this  order  be  hung  up  in  the  regifteis  and  Six-Ckrks  Office 
of  this  court^  tluU  all  pedfooi  (Daj  takie  notion  tbomf;  and  yield 


Aedience  to  the  (aoie.     Chan.  Free.  553,  554.  pi.  341.    Mic3u 
i^0«     Ex  parte  Jephlbn  Serjeant  at  Anns. 

II.  The  return  of  the  2  attachments,  upon  which  an  9rdir  fir 
m  ftijiant  at  arms  was  grounded^  was  reported  to  be  irrtgular  tor 
not  being  entered  in  the  Regijlers  Offu.  2  Wins's  Rep.  (657.) 
Mich.  1731  •     James  V.  Philips. 

^  F«r  mon  of  &er)efint  at  SLvms  m  general,  fee  ^cqueScatioa 

aod  oiher  proper  T* 


— —   -*— ' --       I  I  r  m". 


^nutce  of  ^ults,  £>xttxs,  |C, 


y  A  BEING  ferved  without  a  copy  of  an  injul!i$ny  defirodt 
Jl\.%  the  perfon  to  (hew  him  the  wTit  to  examine  the  writ  and 
£opyj  to  fee  how  £0*  he  was  concerned  in  it,  which  was  denied.; 
whereupon  A.  delivered  back  the  copy,  and  difturbed  the  pofleffioD 
which  the  injundion  was  to  quiet.  Per  Lord  Keeper,  the  party 
below  fhoil  dbey ;  if  he  will  difpute,  he  fhall  do  it  here.  2  Qiao. 
Cafes,  203.     Nlich.  26  Car.  2.     Woodward  v.  King. 

2.  A  plaintiff  is  a  g90d  u/ifmefs  to  prove  fervice  of  a  decree  ;  [  336  J 
but  if  the  defendant  fwears  the  clean  contnuy,  he  (hall  be  difcharged 

af  the  contempt.     3  Chan.  Rep.  39.     Mich.    1659.     Nurfe  v* 
GuiUim. 

3.  Two  defendants  had  faioaght  a  joint  aftion  at  LeghoFS^ 
againft  the  ptuntifF,  and  had  there  arrefted  his  goods,  and  the  de» 
fendant  (Baker)  being  now  here,  and  the  other  at  Legberuy  and  % 
kill  being  filed  againft  them.  Baker  put  in  his  anfwer ;  and  It  wsn 
pidered,  that  a  fakpatna  being  kft  with  him  (hould  be  good  fervict 
'on  die  other  defendant,  who  was  at  Leghorn;  and  thereupon. at| 
attathmnUfer  want  of  an  anfivery  and  fo  an  injun&ion  to  fby  pro- 
ceedings at  Leghorn :  but  the  Ld.  Chancdbr  fiud,  he  would  ad- 
'^\k  with  the  judges ;  i^ch  afterwards  he  fiud  he  had  done,  an4 
Cheir  <^inioii  was,  dial  the  injunAion  ought  to  be  diflblved :  but 
tfie  Rj^orter  fays,  diat  all  the  bar  was  oif  another  opinion  ;  and  that 
k  was  £ud^  thait  an  itgan&iQn  did  not  lie  far  foreign  juriicliftions, 
nor  out  of  the  king's  dominions ;  but  to  that  it  was  anfwered,  that 
she  injunction  was  not  to  die  Court  but  to  the  party.  Chan* 
Cafes,  67*    P^fch.  17  Car*  2.     Love  v.  Baker  &  al\ 

^.  Subfaena  was  ferved  on  the  defkndanfs  fervant^  who  gave  n§ 
9tfHir$0  tii  ifftndMt  wlJiP  Wai  prcdMitid  £^  ^ooMPpt  to  » (eq^ans 


33^  defisfmijS  df  )parlfamem:. 

at  anns.  Ter  Cur.  though  the  want  of  notice  is  fufilcient  ta  SC* 
charge  the  contempt,  yet  the  defendant  (hall  pay  the  pblntlfF^s  co/Is^ 
clfc  the  plaintiiF  mav  be  put  to  change  without  any  fault  of  his ; 
for  prima  facie  the  icrvice  was  good,  and  ground  enough  for  i'\m 
plaintiiF  to  go  on  wkh  proccfs  of  contempt  i  and  fo  fhail  have  his 
cofts*  HarcH  405.  pl»  6-  Pafch,  17  Car.  2.  in  the  ExLhec^ucr* 
Duncomb  v.  Hide, 

.  c.  If  a  man  be  within  and  keeps  his  doors  Jhut,,  the  leaving  a 
rule  at  the  honfe  is  good  fervice;  otherwise  if  he  is  from  home* 
Comb.  243.     5  W.  &  M.  B.  R.    Anon, 

6.  Lord  Sommei"S  doubled  if  a  fordgnet  can  be  fenced  with  a 
iubpcena  in  a  foreign  country  ;  and  Hutch  ins  laid,  he  remcmlxred 
that  the  great  Duke  of  Tufcany  had  laid  feveral  perfons  by  the  heels 
for  executing  a  commiffion  to  examine  witncfTes  in  his  dominions 
without  his  leave.    Ch.  Prec,  83.    Mich.  1698.    Cowflad  v.  Cely. 

7.  If  the  party  *s  clerk  in  court  be  dcad^  no  procefs  can  be  taken 
out  againft  the  p.^rty,  till  he  has  appoiiKoi  a  new  cL-ric  in  ccivrt,  and 
a  fulipoena  ad  faciend,  attorn,  muft  be  taken  out  and  (crved;  fjr 
till  tlien  the  party  is  not  in  court.  And  it  was  a.lowed,  that  the 
fervice  of  fuch  fubpcena  would  l)e  good,  if  left  at  the  houfe.  Wms'i 
Kep.  420*     Pafch.  1719*  in  tb(^  cafe  of  Roper  v.  RatUiiF, 

For  more  of  feertfce  Of  Euletf,  1^.  In  general,  fee  3|njUnttfOntf 

and  other  proper  Titles. 


^.^<dbH«B«MBl«M^>M»MpriM«,«a« 


[  337  3         S>efl]ion0  of  i^atUatnent. 


(A)     JVbat  (hall  be  fald  a  Seffions. 

Hi^ptrlia-  [i.rr^HE  pajfmg  of  any  billot  bills,  by  giving  the  royal  afient 
^m  of  14  ^       thereunto,  or  xht  giving  any  judgment  in  pariiamcnt,  do«s 

•I  Wcttt*^*"  not  make  a  feffion,  but  the  fel/ion  does  cofitinue  until  that  icflion  be 
ntnaer  the  prorogued  or  dijfolved ;  and  this  is  evident  by  many  precedents  in 
^ic?  mS*''  parliament,  ancient  ai\d  laic.     4  Lift.  27. 

Lent :  the  ill  Monday  of  the  pirliament,  the  9th  part  of  ihcir  grain,  wdol,  and  lamb,  &c.  wa« 
granted  to  the  king,  on  condiiioo  that  the  king  would  gram  their  pctitiooi  in  a  I'chcdulc,  bcgiuning'- 
thus,  vi2.  tbefc  be  the  petittona  v^hich  by  the  commont  and  lord«  were  drawn  into  a  foim  oj  a  fta«< 
tuie,  and  patiTed  both  houfes,  and  th6  royal  ailcnt  thcreimto,  and  ihe  lame  eyemplifrrd  under  rhc 
great  fcal.  Atter  ihis  the  parliament  continued,  and  dtvaa  a£la  made,  and  pcUtioiu^rauied.i  and 
in  the  end  that  parliament  wa«  dillolved,    4  Init  27. 

In  the  parliament  holdeo  anno  3  R.  «.  it  is  dcclaied  by  a£l  of  parliament,  That  the  killing  of 
.  Johfl|  impcrtai  ttnbtflidor  of,  Ccovaf  wm  btgb  Uctfoai  criiAca  lufiB  si»jcllaiit|  lod  yet  the  paiiia- 


9ef!Sfonst  of  Pailiament»  3^7 

ttf^nt  continued,  loag  after,  »n4  divers  »€ki  of  par]i«ni«nc  «itcrwardfl  liitde»  and  pelitioDi  griittcd,* 

•ad  in  the  end  the  parlivnient  wm  diifolved.    4  Inft.  a;. 

In  the  parliameni,  begun  the  tH  day  of  March,  anno  7  H.  4.  on  Saturday  the  8th  day  of  May  il 
Vrat  enabled  by  the  king,  the  lords  fpiritual  and  teosporal,  and  the  commons,  that  certain  ftrangen 
by  naote,  who  fecmed  10  be  officers  to  the  queen,  (hould  by  a  day  depart  the  realm,  and  procla* 
tnation  thereof  in  kind  made  by  wiit,  by  authority  of  parliament  {  which  parliamem  cootiauody 
ftnd  divers  other  ads  of  parliament  made,  and  peiiiiona  anfwered,  and  00  the  aad  day  of  Dec.  % 
II.  4.  dfOblved.    4  Inft.  a?* 

The  parliament  begun  the  7th  of  November ;  and  on  the  ift  day  of  the  parliament  it  was  refblv* 
ed,  by  all  the  judges,  that  ihofe  that  were  attainted  of  treafon,  and  returned  knights,  citisens,  or 
iMirgrflfes  of  parltantent,  that  ihe.attatndcrs  were  to  be  reverfed  by  authority  of  parliament  bcforo 
they  could  fit  in  the  Houfe  of  Commons  {  and  that  after  the  attaiodera  reverfed,  both  the  lords  and 
thofe  of  the  Hoiifeof  Comroona  might  take  their  places;  for  fuch  as  were  attainted  coold  not  b« 
lawful  judges  fo  long  as  their  atuiodars  flood  in  force;  and  thereupon  the  attainders  were  reverfed 
by  a6i  of  parliament,  and  then  they  took  their  places  in  parliamenti  and  the. parliament  coBtiiiaed» 
and.tiivers  a&s  made.     4  Inil  87. 

^he  bill  of  Queen  Katherine  Howard's  Attainder  paflfed  both  houfes  about  the  beginning  of  the 
j^rliamcnt,  whrreunto  the  king  fitttog  the  parliament  by  his  letters  patents  gave  bis  roysl  afTcnt* 
and  yet  the  parliament  continued  until  the  ift  day  of  April,  and  divers  a^  of  parliament  pafled 
after  the  faid  royal  aflent  given.  Divers  more  might  be  produced  but  thefe  (hall  fufficci  $0  aa 
albeit  bills  pafled  both  houfes,  and  the  royal'aflent  given  thereunto,  there  is  no  feflion  until  a  pto* 
rogation  or  a  diflolution.    4  Inft.  ^7. 

The  Earl  of  Shaftsbury,  with  other  lords,  was  committed  to  the  Tower  in  1676.  by  virtue  of  aa 
order  of  the  Houfe  of  Lords.  It  was  infifted  by  the  counfel  for  the  earl,  that  by  the  king's  giving 
bis  royal  aflent  to  feveral  laws  which  have  been  ena6led,  the  feflion  is  determined,  and  then  the 
order  for  the  imprifonment  is  alio  determined ;  and  cited  Brook,  tit,  parliament  36.  every  fefBoa 
in  which  the  king  (i(^ns  bills  is  a  day  of  itfelf  and  a  feifion  of  itfelf.  1  Car.'  t.  cap.  7.  a  fpecial  ad 
as  made,  that  the  givmg  of  the  royal  afTent  to  feveral  bills  Ihall  not  determine  the  feflion.  It  ia 
true,  it  is  there  faid  to  be  made  for  avoiding  all  doubta.  In  the  ftatute  of  16  Car.  1.  cap.  t.  tWre 
is  a  provifo  to  the  fame  purpofc;  and  alfo  la  Car.  a.  cap.  t.  it  R.  a.  That  by  the  opinion  of 
Coke.  4  Inft.  27.  the  royal  alfent  does  not  determine  a  feflion,  but  the  authorities  on  which  bo 
relies  do  not  warrant  his  opinions  for  ifi,  in  the  parliament  roll,  t  H,  7.  6.  it  appears,  that  the 
royal  aflent  was  given  to  the  a  A  for  the  reverfal  of  the  attainder  of  the  members  of  parliament,  th« 
fame  day  that  it  was  given  to.the other  bills;  and  in  the  fame  vear  the  fame  parliament  afTembled 
again,  and  then  it  ia  probable  the  mcmbera,  who  had  been  attainted,  were  prefent,  and  not  beforCf 
tha<  8  R.  a.'n.  13.  is  only  a  judgment  in  cafe  of  treafon,  by  virtue  of  a  power  referved  to  them  on 
the  ftatute  85  £dw.  3.  Roll.  Parliament  7  H.  4.  n.  29.  and  is  not  an  ad  of  parliamcns.  14  £• 
Q.  n  7,  8,  ^.  the  sid  is  firft  entered  on  the  roll,  but  upon  condition  that  the  king  will  grant  their 
other  petitions.  The  inference  my  Ld.  Coke  makes,  that  the  ad  for  the  attainder  of  Queen  Ca- 
tharine 33  H.  8.  was  pafled  before  the  determination  of  the  feflion,  is  an  error ;  for  though  Cbe 
was  ixegited  during  the  feflion,  yet  it  was  on  a  judgment  given  againft  the  queen  by  the  comraif^ 
fioners  of  oyer  and  terminer,  and  tl^  fubfequent  aa  was  only  an  a6k  of  confirmation.  Arg.  4  Mod* 
1^1 .  pi.  X.  Trio.  29  Car.  a.  &  R.  in  cafe  of  the  Earl  of  Sbafubury.    . 

2.  The  divcrfity  between  a  prorogation  and  an  adjournment  [  338  1 
or  continuance  of  the  parliament,  is,  that  by  the  prorogation  in 

4pen  court  there  is  a  feflion,  and  then  ftich  bills  as  pfTed  tn  either 
houfe,  or  by  both  houfes,  and  had  no  royal  afTent  to  them,  muft  at 
the  next  affembly  begin  again,  &c.  for  every  feveral  fejfton  of  par- 
liament is  in  law  a  Jruera!  parliament  \  but  tf  it  be  but  adjourned 
ir  contint^d,  then  is  there  no  fejjion ;  and  confequently  all  things 
continue  ftill  in  the  fame  ftate  they  were  in  before  the  adjourn- 
ment or  continuance.    4  Inft.  27. 

3.  When  a  parliament  is  called  andfits^  and  is  dished  without  A  writ  of 
any  aH  of  parliament  pajfed,  §r  judgment  given^  it  ts  no  feflion  of  Xl^^V^n 
poriiament,  but  a  convention*    4  Inft.  28,  parliament 

to  rcverfe  a 
jttdgnient  10  aflife,  but  the  parliament  being  diflblved,  it  was  moved  for  execution  according  to  th« 
forqaer  jttdgneoc.  Coke  Ch.  J,  held,  that  this  was  00  parliament^  becaufe  no  biU  pailed,  nor  was 
•ny  royal  afleot  given,  fo  that  it  was  only  an  inception  of  a  p^rliunent ;  but  if  any  aflent  or  dil^ 
•ffent  bad  beenjto  any  bill,  then  it  fliould  have  been  faid  to  be  a  fe(&oo;  aiid  then  a  roll  flmuld 
iiavt  been  made  thereof,  and  it  is  not  to  be  tried  by  a  jury,  whether  there  waa  a  f  arliammt  o« 
pot.  And  execoiUoQ  was  graniad  ^y  rule  of  court,  a  fiulft.  a^?,  Tria.  ^a  Jac  '  Ueydoa  v. 
C^dfalvc  .-•••. 


33^  %t9fHmn  of  tt)e  ^mt* 

A  fummofli  wat  iwtrdcd  for  •  parliament,  and  the  knighta  ind  borgeflct'  were  tetamf  d,  sinl 
the  lords  and  king  came  in  flae  lo  the  partiament,  and  foroe  bills  paflcd  both  houfcSf  and  fomr 
^KcfiU,  by  command  of  the  Commons,  were  brought  io,  bec&ufe  they  apprehended  them  to  be 
ag^nft  law,  afier  the  Jaft  day  of  the  Uit  term  the  king  by  comraifTion  diffblved  the  parliament* 
And  t}iere  Coke  fa  id,  that  he  had  feeo  divers  precedents  where  the  king  had  annihilated  fuch  par- 
liamcnt,  as  la  E.  4.  the  parliament  was  revoked  (aa  the  word  is)  snd  fuperfedeas  granted  (0  tht 
counties  and  towns,  by  reafon  of  a  fuddcn  coming  of  enemiea,  and  that  the  like  was  done  in  the 
time  *  of  E.  t.  by  proclamation  and  fuperfedeas.  Bui  Roll  (the  Reporter)  adds  a  oota,  that  he 
had  been  credibly  infoi  med,  that  by  the  opinion  of  all  or  the  greater  part  of  the  jullicra,  the  ttatute*- 
•forefaid  arc  not  determined  for  the  caufe  aforcfaid :  and  fays,  qiueie  if  the  precedents  atorrfaid 
are  that  the  parliament  was  diflblved,  in  at  much  as  it  is  faid  the  fupcrfcdeas's  were  awarded  to 
the  countiet  and  towns,  which  implies,  that  it  wis  after  fummons  and  before  a flembly.  RoU* 
Reok  ft^.  pi.  1.    Trin.  ta  J^c.  Anon. 

*  ft  Bulft.  837.  cites  the  S.  P.  and  faya  it  was  upon  the  coming  in  of  the  Scots,  but  that  alltlM 
btUi  did  thea  fUnd  in  their  force  to  be  revived  again  at  ilic  next  felTiona  of  peiiiament. 

4.  It  was  agreed,  that  every  parliament  is  afeffion^  but  not  e  r#«« 
verfo\  for  one  parliament  may  have  feveral  feffions*  Hutt.  6i. 
Hili.  Vacation,  20  Jac. 
Lcvi  9654  5.  An  a£i  of  parliament  was  made  to  continue  for  3  v/^ri,  and 
Cooper  ^"^  thence  to  the  end  rftbe  nextfejjioii  of  parliament,  ana  no  longer^ 
S.P.acr^rd.  Refolvjed  that  this  mud  be  intended  a  feiTion  which  commences 
ingiy,  and  after  the  3  years  expired  ;  for  if  a  fedion  (hould  be  within  the 
^C  '  And  ^^""c^  years,  and  continue  for  many  years,  the  zSt  would  continue, 
the  Rc«       Vent.  22.     Pafch.  21  Car.  2.  B.  R.  Anon. 

porter  iaiva 

that  fo  it  was  refolve4  in  C.  B.  tite  fame  term,  aa  Lockhaut  the  prothonoury  informed  him.—* 
And  where  ia  fuch  cafe  tlicre  had  been  a  convention  of  pailiament  after  ihc  3  years,  but  no  z6l 
^fled  in  it  hut  the  parliament  was  prorogued,  it  was  held  that  this  was  no  fclUon  of  parlikihcnt, 
«nd  theiefore  the  a6i  contmued ;  and  Twifden  J.  faid  ibe  opmion  of  Hale  Ch.  fi.  waa  accordingly. 
^*  467*  P^*  'S*    f  Akh.  aa  Car.  a.  B.  K.    Hdrfl*y  v.  Toiu. 

Bob.  78.  5,  It  cannot  be  called  a  fcffion  of  parliament,  unlefs  the  king 
td.  nV.      P^fi  ^^  ^*    Vent.  22.    Pafch.  21  Car.  2.  B.  R.    Anon. 

For  more  of  ^tfConfit  Of  )^arl(ament  in  general,  fee  ^arllHi 
rnent,  &tatUte0,  and  other  proper  laities. 


t^^^ 


[  339 1         i^efiGionfi;  of  tt)e  0eaee. 


(A)    Summoned  and  beldi  b^w,  and  by  whom. 

t  Mavlt.  I.  'Tn  HOUGH  feffions  of  juftices  of  peace  be  commonly  and 
fafr^V*s!1'  -^  *^^^  orderly  fummoned  by  a  precept  iu  writings  yet  it  is 
tifcai^icict  •*•       •*»*' 
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^  not  altogether  ofneceJfUy  (for  the  making  of  a  lawful  feflions)  to  thactt  i» 
have  it  fo}  for  if  competent  juilices  of  the  peace  do  get  meh  to  (ai<ithati 
ferve,  and  thereupon  do  hold  a  feilion  (without  any  precept  before  ^^fj^v!^ 
direded)  ail  presentments  made  before  them  by  12  lawful  men,  fore  juf. 
ihall  be  of  force  in  law;  but  no  man  (hall  lofe  any  thing  for  his  tiers  of 
default  of  appearance  there,  becaufe  no  man  had  notice  of  their  {^/^fjj. 
fitting.     Lamb.  Eiren.  lib.  4.  cap.  2*  hongiya 

becauie  the  precept  for  the  fummoni  of  the  feflioiis  hath  a  claufe  to  the  fame  efied,  for  the  fum* 
mons  of  14  out  of  every  hundred,  iec.  Yet  he  much  qaeftions  whether  thU  matter  do  not  rather 
«iepend  on  pr9£bicc.  and  the  conftant  courfe  of  precedents,  than  any  argument  from  the  reafon  of 
the  thing ;  tor  the  precept  to  the  iheriff  from  jafticea  of  oyer  and  terminer,  to  order  for  the  holding 
of  their  fcflloQS,  has,  in  ciFed,  the  very  fame  claufe  for  the  bringing  of  24  before  them  out  of  each 
hundred  at  the  day  of  their  feflions,  &q.  And  yet  it  feems  agreed,  (hat  (hey  cannot  have  a  jury 
returned  for  the  trial  of  an  iiTuejoiocd  before  them,  by  force  of  a  bare  award,  but  ought  to  makt 
a  particular  precept  to  the  (heriii  for  that  purpofe  under  their  feals. 

'  *  S.  P.  Arg.  Ld.  Raym.    t  Rep,  1237.    Hill.  4  Ann.  in  the  cafe  of  the  Queen  v.  the  BaiUft 
4cc,  of  Gippo  [Ipfwich.] 

2.  This  precept  may  be  made  hy  any  2  juftices  of  the  peace,  fo  Serjeant 
that  the  one  of  them  be  of  the  quorum ;  for  2fuch  may  hold  ajejfton  "^^Vt"* 
of  the  peace,  as  it  does  plainlv  appear  by  the  commiflion ;  and  feem,  clear 
therefore,  (as  Mr.  Marrow  (ays;  it  fuffices,  not  to  have  it  run  from  tho 
under  the  name  of  the  cujlos  rotulorum  alone,  feeing  that  he  has  no  ^l^^^ 
more  authority  in  this  behalf^  than  any  one  of  his  fellows  has ;  for  the  com* 
the  words  of  the  faid  mandamus  in  the  commiflion  to  the  flierifF  mii&on, 
be  coram  nobis,  &c.     Venire  facias  tot.  &  tales,  &c.  yea,  ♦  if  a  fJlch*"?.* 
fuch  juftices  make  a  precept  for  a.feflion  of  the  peace,  sJI  their  ticea,wher*. 
fellow  juftices  cannot  difcharge  it  by  their  fuperfedeas ;  but  zfis-  of  one  is  ol 
ferfedeas  out  of  the  Chancery  will  difcharge  it,  (ays  Fitzh.  Lamb,  ^u^"^, 
£iren.    Lib.  4.  cap.  2..  hold  fuch 

,  court  at 

luch  days  and  places  as  (hall  be  appointed  by  them,  and  that  the  (heriflP  is  boun^  to  return  proper 
juriea,  and  that  the  cuftos  rotulorum  ought  to  bring  the  rolls  of  the  place  before  them,  &c. 
a  J-Iawk*.  Fl.  C.  41.  cap.  8.  S.  41. 

And  from  hence  it  feems  to  iollow,  that  any  a  fueb  jujlicex  may  dirr£f  their  precept  under  their 
tefte  to  tbejher'tff  for  tbefummons  of  tbefeffiom  of  (he  peace,  thereby  eommgnding  him  /#  return  m 
gr^nd  jury  before  them,  or  their  fellow  JQtt ices  at  a  certain  day  and  place,  and  to  give  notice  to  all 
Acwards,  condables,  and  bailiifs  of  liberties,  to  be  prefrnt  and  do  their  duties  at  fuch  day  ^nd 
place,  and  to  proclaim  in  proper  places  throughout  his  bailiwick,  that  fucli  feifions  will  be  holden 
at  fuch  day  and  place,  and  to  attend  there  himfelf  lo  hta  duty,  &9.  %  Hawk.  Fl.  O.  ^41* 
cip.  8.  S.  4a. 

«S.  P.    2  Hawk.  PK  C.  41.  cap.  8.  S.  43, 

3.  And  if  one  jujiice  of  the  peace  alone  will  take  upon  him  to 
bolda  fejjion  of  the  peace  (that  was  lawfully  fummoned  by  him  and 
another  fuch  juftice)  and  will  make  the  ftile  of  the  feffion  in  the 
iHui^es  of  himfelf  and  the  other,  all  prefentments  fo  taken  before 

him  may  be  avoided ;  but  if  the  fe(fions  be  in  truth  holden  ^j'  2  [  340  } 

fufficient  ju(Hces  only,  andthejlile  (or  title)  thereof  be  made  in  the 

names  of  3,  then  all  the  prefentments  before  them  (hall   ftapd 

good ;  for  it  will  not  help  the  party  to  fay,  that  one  of  the  3  was 

not  there,  when  it  (hall  appear  that  2  of  them  (the  one  being  of 

t|ie  quorum)  wer^  prefent,  uriiich  will  fuffice*    Ifdmb.  £irea« 

X^b.  4.  cap.  a.  cites  Marrow* 


Cf»  {B}    HoUett 
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(B)     Holden  when,  and  how  often. 


See  Limb.    I.    a  /f.  5-  4.  "CPNACTS,  that  the  jujiices  of  peace  Jhall  hold 


cap.  19.  the 
cnmtnrnt 

upon  this     ujeek  hper  Eafter,   and  the  firjl  week  after  the  tranflation  of 


cnminciu     w^ik  after  Michaelmas,  the  firfi  week  after  Epiphany,  the  firft 

upon  this     >ujgek  ajler  Eafter,   and  the  prji 

ftacute.         g^^  Thomas  a  Becket,  and  oftner  if  need  be. 


2.   14  //I  6.  4.  Ena6ls,  that  jujiices  of  the  peace  in  the  county  of 
Middlefex  Jhall  not  he  obKged  to  hold  their  fejjions  above  twice  in  the 
year^  notwitbjlanding  thejiatute  of  12  R,  2,  yit  they  may  keep  thfm 
eftener^  if  need  be^  at  their  difcretionSm 


'I 


(C)     Holden.     In  what  Place. 

T  was  cnafled  by  a  private  a6l  of  parliament  5  E,  6.  That 
the  quarter-feflions  for  the  county  of  Anglejea  Ihall  be  holdea 
at  Beaumorrii  in  that  county,  and  not  elfeiuhere.  This  acl  was 
exemplified  and  (hewed  to  the  jujiices  under 'their  great  feal,  at 
their  feflions,  but  yet  they  proceeded,  and  took  fever ai  indi5tment% 
of  felony  at  B,  another  place  within  that  county ;  adjudged  by  all  the 
-udges,  that  the  laid  indictments  were  void  by  reafon  of  the  ne- 
gative words,  (and  not  elfe where)  and  the  juftices  were  fined  in 
the  8tar-Chamber  for  their  contempt.-  Jenk.  212.  pi.  49.  cites 
3  Mar.  D.  135. 
Itisarbi.         2.  The  juftices  of  peace  may  hold  their  quarter-feflions.  tcA^rlr 

lublVr  ©"i^n  ^^^y  *^^'"^  fi^  '^  ^^^  county^  if  they  be  not  rejirained  as  above* 
picafurr,/,   Jcnk.  212.  pi.  49.  cites  33  H.  8.  50. 

that  it  be 

m'etfor  accttCz.     And  though  the  precept  appoints  the  fejficm  to  be  holden  in  fame  one  tvwn  by  name% 

jet  m*y  the  juiUces  ketp  it  any  other  town,  and  all  the  piclcntn>«>nts  (hall  be  good  that  Ihall  be  uken 

where  they  hold  it;  but  then  attain  no  amerciament  can  be  fet  upon  any  man  for  hia  default  of 

•ppear^acc  thcre«  becaufc  be  bad  no  warning  of  it.     Lamb.  Eircn  Lib.  4.  cap.  s.  citea  Marrow. ' 


£  341  ]     (D)     Of  Appeah  to  Seflions :  and  good  or  not. 

Poor's  Set-  I,  ^Tp  HE  p<^rty  removed  by  order  of  2  juftices  'may  appeal  to 
iT^rtse  -*-  ^^^  feffions  as  well  as  the  parifh.  Per  tot.  Cur.  Carth. 
BueaS.c.  '  222.     Pafch.  4  W.  &  M.     The  Kingy.  Hartfield. 

2.  Two  juf  ices  of  peace,  by  an  order,  fend  certain  poor  perfmi 
the  29/A  of  June  1712.  to  the  parifli  of  Hunfion\  two  jujiices 
there  the  24^*  of  July  find  them  hack  to  Malendine ;  then  the 
eficers  of  Malendine  appeal  to  the  fcflions,  and  that  is  confirmed. 
Now  thefe  3  orders  are  removed  by  certiorari,  and  the  Court 
quafhed  the  order  of  the  24th  of  July,  becaufe  they  ought  to  have 
appealed,  and  not  fend  them  back  ;  and  held  the  order  of  the  firft 
2  juftices  to  be  good,  becaufe  there  was  no  appeal  againft  it. 

Folejr's 
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Foley's  Poor  Laws,  273,  274.    HilL  12  Ann.  B.  R.    The 
Pari(hes  of  Malendine  v.  Hunfdon* 

3.  An  3ppe»]  from  an  order  of  2  juftices  in  refation  to  haftardy 
is  not  properly  an  appfol^  but  a  dcfeafancc  of  I  he  recognizance  j 
for  the  recognizance  is  to  appear  at  the  fef&ons,  and  to  abide  by 
their  order,  and  if  they  make  none  then  to  abide  by  the  former 
order.  Per  Parker  Ch.  J.  Poor's  Settlements,  74.  pi.  97. 
Trin.  1716.    Anon. 

4.  An  exception  was  taken  to  an  appeal  to  the  feflions^  thajt  it 
did  not  appear  thut  it  was  made  by  any  one  of  the  parijhes  con^ 
cerned,  without  which  they  have  no  jurifdid^ion ;  fed  non  allo- 
Cfitur;  for  it  is  here  faid  upon  an  appeal,  though  not  ti^/^npioned 
by  whom,  yet  if  held  to  ^r\&  law,  it  mull  appear  to  be  by  the 
churchwardens  and  overfeers  ;  but  it  is  faid,  it  was  an  appeal 
made  from  an  order  by  2  juflices,  and  it  is  not  to  be  conceived 
that  ftrangers  would*  trouble  themfclves.  It  is  a  rule  as  to  all  in- 
ferior courts,  that  it  muft  appear  they  had  jurifdiclion,  but  that 
which  governs  us,  is  the  many  precedents,  and  all  the  orders  in 
this  riding  of  Torkjhirf  being  as  this  is  we  muft  allow  it  thougli  in 
fome  fort  defcdive.  There  is  fome  little  difference  between  this 
cafe,  and  a  complaint  made  to  2  juftices.  MS.  Cafes.  Trin.  4 
Geo.  The  King  v.  the  Inhabitants  of  Aldermanbury  and  Had- 
dersfield  in  the  Weft- Riding  of  Yorkftiire. 

5.  9  Geo.  I.  cap.  7.  S.  8.  Enadis,  \hzx  no  appeal  from  any  order 
9f  removal  Jh  all  be  proceeded  upon  unlefs  notice.^/  given  by  the 
churchwardens  or  overjeers  of  the  pariJI)  who  Jhall  make  the  appeal 
to  the  churchwardens,  (sTr.  0/  the  par ijh  from  which  fuch  poor  perfom 
Jhall  be  removed^'thc  reafonablenefs  of  which  notice  ihall  be  deter- 
mined by  the  quarter-felilons ;  and  if  reafonable  notice  be  not 
given,  they  ihall  adjourn  the  appeal  to  the  next  quarter- fcflTions. 

6.  Inhere  was  an  order  of  2  juftices  to  remove  a  poor  pcrfoti 
from  Cawood  parifti  to  UUJkelf  Upon  the  order  of  appeal  it  ap- 
peared, that  the  appeal  was  by  the  inhabitants  of  Ulejkelf  {wxth  a 
double  II)  fo  it  was  objeded  that  it  was  hot  the  fame  parilh.  Ad- 
jornaiur.  At  another  time  it  was  inCfted  to  be  the  fame  j  and 
that  it  had  been  often  held  where  there  was  fo  fmall  a  dif-* 
ference  as  this  is,  yet  being  of  the  fame  found,  it  was  held  well, 
and  cited  feveral  books  to  that  purpofe.  Afterwards  the  whole 
Court  wer^  of  opinion  that  Ullelkelf  and  Uleflcelf  tc;/r*  the  fame ^ 
The  fame  rule  holds  where  there  i^  fome  fmall  difference  betweer^ 
the  certiorari  and  the  orders  returned,  if  the  words  continue  the 
fame  in  found.  Foley's  Poor  Laws,  281,  282.  Trin.  2  G.  2* 
in  B.  R.     The  King  v.  the  Inhabitants  of  the  Parilh  of  Cawockl« 


(E)     Appeals,     ^0  what  SeJJtons  it  muft  be.       [  34a  3 

I.    8  &f  9  ^.  3.  cap.  T7  N  ACTS  that  the  appeal* again/} pny 

30.  5.  6.         XI4  order  for  removal  of  any  poor  perfon 

faall  bi  determined  at  the  quarter-fiffions  for  the  cQunty^  divijion^ 

C  c  3  •r 


34^  fte00fott9  of  t!)e  ptatz* 

9r  riding  wherein  the  place j  from  whence  fucb  per/on  Jhall  be  r/- 
m&vedj  4dotb  lie. 
Comb.  448.       2.  An  order  adjudged  B.  U  be  the  father  of  a  hajiard  child^ 

fafcXc.  ^^  ^'  ■  ^96'  ^^^  ''»  '*'  ^^"^*-  /#"»^  following  the  faid  order 
HoitCh.j.  was  di [charged:  now  both  orders  being  here,  the  latter  was 
faid.  that      quo/heJ,  becaufe  it  did  [not]  appear  thereupon^  that  Mich,  pjfions 

oughftrbc  ^^'  '^^  fi^^  f'3?^^  ^fl'^  ^^^^^^  8*^^  ^^  ^^^  reputed  father,  of  his 
to  the  next  being  fo  adjudgtcl ;  for  though  18  £Iiz.  appoints  the  appeal  not 
fcfliofu;  to  be  to  the  firft.  feflions  after  the  order  of  the  2  jufticcs,  but  the 
fiadthathe  ^^  fcffions  affCT  the  party  has  notice  of  the  faid  order  5  yet  by 
had  no  no-  ths  ftatute  of  H.  5.  there  might  be  a  feflions  intervening,  as  in 
tice  till  after  this  cafe,  between  the  order  by  th^  2  juftices,  and  the  order  of 
fiont.  Holt  fcffions ;  and  it  mu/i  appear  on  the  order  that  this  was  the  firft 
inclined,  fiffions  after  notice  had  of  the  former  order,  %  Sailc.  480*  pi*  29* 
that  the  ap.  frin.  ^  w.  3,  B.  R.    Thc  King  v.  Brown. 

peal  might  t  j  o       . 

lie  to  the  next  feffioni  after  notice.  Wberefoever  it  does  appear  there  might  be  an  intervening 
feflflon  by  law,  it  liea  upon  the  party  to  prove  that  he  had  not  notice  liil  after  the  next  feflion ;  nay, 
it  fecms  it  (bould  appear^fo  in  the  order  of  fefTion. 

In  fuch  a  cafe  the  party  af pealed  to  the  next  <iuartef-ffJfion»  of  peace  aper  notice^  where  the  order 
of  the  2  jiifticrs  xvas  difcbargeds  and  now  it  waa  here  moved  to  quafn  the  otder  of  feflions ;  be- 
caufe by  thc  ftaiuie  the  appeal  mvji  be  /•  the  next  general  frj/ion*,  and  there  might  h»vc  been  a 
general  fefTions  before  the  general  quariet-feflions,  as  in  London  knd  Middlefex,  wh^re  there  are  4 
general  feflions  in  a  year  befides  the  general  quarter* feflions.     Quafhed  for  thia  fault.    9  Salk. 

48a.  pi.  34.     Trin.  10  W.  3.  B.  R.     Thc  King  v.  Shaw. Carth.  455.  by  name  of  Shaw't 

Ctfc-  Pool's  Scitlemcnta,  135.  pi,  180.  and  141.  pi.  18^.  ciics  S.  C.«-— >ia  Mod.  803.  S.C* 

3.  Two  juflices  of  St.  Alban's  made  an  order,  that  whereas 
they  were  credibly  informed^  that  Wcndover  was  the  place  of  ITs 
laji  legal  fettlement  \  but  no  where  adjudged  it  to  be  fo.  From 
this  order  the^'e  was  an  appeal  to  the  quarter- feflions  of  St.  Albans, 
where  it  was  confirmed ;  and  both  were  quafhed  :  the  firft,  be- 
caufe there  was  no  adjudication  of  what  was  the  place  of  his  laft 
legal  fettlement  \  and  the  2d  becaufe  the  appeal  ought  to  have  been 

•S.  P.  For  iQ  fijg  feffions  of  the  county^  *  not  of  the  corporation  »  and  as  ic 
would  b<r  ^*^»  *^  ^^*  coram  non  judicc.  ISalk.  490.  pi.  54.  Pafch.  ij 
an  appeal     W.  3.  B.  R.     Watfofd  Inhabitants  v.  Wendover  inhabitants. 

^h  eodem  ad 

tundem\  there  being,  it  maybe,  the  fame  juflices  fitting  who  made  the  ordci.     Poor*s  SculementSi 

5.  pL  to.     Mich,  la  Ann.  ^  R.     The  Paiifli  of  Maldon  in  Eflcx. 

4.  The  inhabitants  of  the  pari(h  of  St.  Giles  appealed  to  the 
feiTions  upon  an  order  mzdcfor  the  levying  a  poor^s  rate^  in  which 
fome  were  unequally  taxed  \  upon  which  the  feflions  difuaiiled  the 
appeal,  and  (hew  for  caufe  in  the  order  of  difmifjion^  that  the  Court 
being  of  opinion  that  the  appeal  fhould  have  been  to  the  next  quarter  * 
feffions  after  making  the  rate^  and  not  after  the  taking  'the  diftrefs 

idco  the  Court  does  difmifs  the  appeal.  And  this  order  being  re- 
moved into  B.  R.  by  certiorari^  it  was  infifted  for  confirming  the 
order,  that  though  43  Eli%.  does  not  fay  that  the  order  fball  be  /# 
tke  next  quarter-fejions^  yet  it  is  neceuary  fo  to  be ;  for  elfe  it  will 
create  confufion,  no  time  being  limited  by  the  ad ;  for  if  hot  th» 
firft,  it  cannot  be  brought  in  any  certain  time :  that  this  is  not  an 
appol  for  relief,  but  la  quad)  the  rate  which  (bould  be  before  any 

payuieiv 
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payment  upon  it,  or  diftrefs  for  it ;  for  if  the  rate  is  not  good,  an 

a«ftion  lies  againft  the  overfeers  for  taking  the  diftrefs.  It  was 
anlwered,  that  it  is  not  neceflary  the  appeal  fhould  be  to  the  next 
*  quarter-feflions  ;  for  there  is  n0  time  limitid  by  the  a£iy  and  that 
being  alleged  for  the  reafon  of  the  order  of  difmidion,  it  is  bad  ; 
1>t:riJes,  this  appeal  was  at  the  next  quarter- feffions  after  the 
grievance.  Per  Cur.  this  appeal  need  not  be  to  the  next  quarter^ 
feiFions ;  bur  the  error  of  the  jujiices  is,  that  they  did  not  proceed 
upon  it  when  it  was  before  them,  and  give  judgment  whether  the 
rate  was  good,  or  not.  Though  one  of  the  parties  may  have  a 
particular  appeal^  yet  this  being  a  rate  which  they  think  not  ac- 
cording to  the  aft,  they  may  appeal  together,  but  it  being  af- 
iigned  for  a  reafon,  that  the  appeal  was  not  to  the  next  quarter* 

'feflions,  the  Court  quafhed  the  order  of  difmiflion.     ri  Mod. 
259.     Mich.  8  Ann.  B.  R.    The  Queen  v.  Si.  Giles's  Parilh. 

5.  A  perfon  was  removed  from  M.  to  St.  John's,  by  an  order  ^^  p    p^ 
bearing  date  la^h  February^  and  they  appealed  to  Trinity  ffjjions.  Parker  Ch,^ 
Jt  was  moved  to  quafh  the  order,  there  appearing  to  be  an  inter-  J-  |*^or't 
vening  feflTioiis,  and  fo  not  within  the  aft  of  parliament.     And  gg.  p^i'^Sa. 
per  P'^rker  and  Cur.  you  cannot  take  this  objeftion  now;  it  is  Parch.1718. 
lyiattcrof  faft,  and  perhaps  the  order  was  not  jerved  till  after,  the  'I'*'^Q"**«t 

Jejftuns :  you  fhould   have  made  this  objeftion  then,  it  is  too  late  And  he 
to  make  it  now.     The  order  was  not  quafhed.     Poor's  Settle-  cited  a  caf€ 
ments,  66.  pi.  88.     Milbrook  v.  St.  John's  iti  Southampton.        JJ^veV*" 

vhen  counfcl,  ihe  pari(h  of  Rucby  in  Leicefterihire ;  the  order  wa*  made  gtfi  July;  the  party 
appealed  the  next  Michaelinds  fedjona,  fo  that  i  feiTions  intervened,  but  ovir-ralcd;  and  if  tbo 
pltjcdion  had  any  weight  ii  would  have  prevailed  then.  It  waa  rcfo^vrd,  that  it  ii  not  /rr« 

efjfary  to  apptar  on  the  face  of  the  order  of  apftal^  that  tbt  appeal  'was  at  the  tuxt  fejpont  after 

feryiee\  for  the  Court  will  tiitcnd  it  to  be  fo,  this  being  matter  to  be  taken  advantage  ot  below  it 
tl>c  kdions;  and  if  it  be  not,  the  parUc«  bav(  loii  Utcir  opportuuiiy,    Trin»  16  G*  a.  B.  &% 

.  pariQics  of  NortUbiady  v.  Rhode, 


(F)    Their  Power. 

t .  'T^  HE  Court  ofjuflice  of  Peace  is  no  mare  hafe  than  this  court  i 
JL     for  the  jufticcs  of  peace  have  power  to  enter  pleas  of  the 
erov/n^  fcil.  of  felony j  as  well  as  thofe  of  B.  R.     Br.  Failer  de 
Record,  pi.  3.  cites  4  H.  6.  23.     Per  Rolf. 

2-  The  juRices  of  the  peace  be  fo  neccflary,  as  without  them  •  SerjeiK 
(though  all  others  thould  appear)  no  feflion  can  be  kept ;  and  yet  Hawkin* 
V  any  of  them  be  abfent,  their  fellow  juQices  ♦  cannot  amerce  ^J^;^'**** 
them,  as  the  juftices  of  aflife  may  do  for  their  abfence  at  the  gaol-  tain,  it  b«« 
delivery  ;  for  mier  pares  non  eft  poteftas^  and  the  authority  of  all  »ng  rcafon- 
the  juftices  of  rhc  peace  at  the  fefTions,  is  efual ;  fo  that  like  J^'.X'^JJ^ 
power  has  he  which  is  not  of  the  quorum  with  him  that  is,  ejecept  p«niikrocnt 
it  be  in  fpecial  cafes  fet  forth  in  the  commiffion  and  flatutes  \  and  o*  prifooa  ■ 
therefore  it  was  holden  ( 3  H.  7.    Fitzh.  lit.  Juftice del  Peace  3.)  Xi! in* 
that  if  one  which  is  noc  of  the  quorum,  will  be  fo  bold  as  to  re-  relation  to 
buke  one  that  is  of  the  quorum,  he  and  his  companion;  may  not  **?«•♦  ^«*»»- 
commit  him  to  prifon  foe  it*     Lamb.  Eiren.  lib.  4.  cap.  3^  fuchVffiee» 

•t  otkcr  jud^et  w  t  fuperiot  ftauon.,  Uiaa  to  thofe  in  tbc  faunc  iix^  vriih  thcaifcl?et  \  uid>yet'h» 
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fays,  it  reemi  tg^ttd,  that  if  a  jiiAice  of  peace  gives  ju^l  caafe  to  any  perfon  to  demand  tKt  fdrelf 
of  the  peace  againft  hiin»  he  may  be  compelled  by  any  biher  justice  to  find  fuch  fecurity  ;  for  th« 
publick  peace  requlrerao  immediate  remedy  in  all  fuch  cafes,    s  Hawk.  PI,  C.  41.  cap.  8.  S.  46* 

« 

» Jslft  ^  (G)    Their  Power.    Js  to  Orders  made  by  Jujiich, 

tardy, 

S.  c.  cited  I,  'T^  fVO  jujiices  adjudged  one  H.  H  he  the  reputed  father  of 
i?"!^*  ?.**•  X  a  baftard  child,  and  ordered  him  to  maintain  it  \  he  en^ 
B.  R.  in  ihe  tned  tnto  a  reagntzance^  with  lureties,  to  appear  at  the  next 
cafe  of  the  quarter-felTions,  which  he^d  accordingly  ;  and  \\\t  fejjions  made 
Smifh^aod  ^''*^*"'  order^  uihich  be  refufing  to  obey^  they  committid  hihi.  Hide 
there  fald  Ch,  J.  faid  they  ought  not  to  have  committed  him  for  not  per- 
that  by  the  forming  their  otder  made  at  the  quarter-feflions,  where  they  alter 
EU«.  «p*  Q  ^^^  former  order,  by  which  the  firft  order  of  the  two  juftices  is 
thay  bad'no  made  void  \  and  thi«  imprifonment  being  illegal,  he  was  balled  ^ 
power  to  by  rule  of  Court.  2  Bulft.  341.  Micfi.  3  Car.  B.  R»  The 
'.nrne  for   King  V.  Hammond. 

not  performing  the  order,  but  that  the  two  firft  and  next  joftiees  are  to  take  bond  for  hit  appearance 
ift  the  next  quarter-feffions.  Hide  Ch.  J.  and  the  whole  Court  were  clear  of  opinion,  that  tho 
judicrt  9t  their  next  qunrter  fijions  ov^t  to  have  made  a  final  order,  or  to  have  affirmed  or  dif" 
tjloxued  of  the  firmer  order^  and  then  attcr  to  have  grmnted  a  reference  of  the  caufe  to  the  fame  netet 
jujiices  ot  peace  (if  in  the  county)  who  made  the  firft  order  for  10  confider  better  of  it»  and  of  the 
proof,  and  thia  had  been  according  to  the  law  ;  and  there  if  added  a  nota,  ihat  upon  reading  the 
fiatuCe  t8  Eliz.  cap.  3.  and  conference  bad  among  the  judges,  they  all  agreed  that  after  an  afpeat 
to  the  feffions,  if  tbfy  repeal  the  firft  order^  then  the  matter  it  as  ra  Integra  before  tbcmi  and  tb«y 
jDay  then  grant  •  re-rcference  of  the  matter  to  the  two  next  juftices. 

2.  Two  judices  adjudged  one  W.  to  be  the  reputed  father  of 

a  baftard^child,  and  ordered  hisn  to  maintain  it ;  and  upon  hit 

appeal  from  the  faid  order  to  the  next  quarter* felTions,  the  juftices 

in  xhm  frj/ions  made  a  new  order,  by  which  they  charged  another 

perfon  to  be  the  reputed  father  of  the  child.     Upon  a  petition  by  the 

inhabitants  to  the  judge  of  allife,  he  refufed  to  enter  into  the  re* 

examination  of  the  matter,  but  confirmed  the  feffiom  enrder^  and   . 

faid  that  it  wa9  final,  and  no  appeal  to  be  admitted  againft  it ;  and 

that  fo  it  had  been  adjudged  formerly,  and  of  late,  diverfe  times 

in  B.  R,  and  fo  he  affirmed  the  former  order.     2  BulH.  355.  by 

Jones  J.  at  Gloucefter  aflizes,  20  July.     13  Car.    The  cafe  pf 

Wood  and  Cole  of  Beckford. 

Cro.C.34T .       3.  Two  jiiflices  made  an  order  upon  P.  to  maintain  a  haflard* 

j^i.  5.  and    child.     P.  appealed  to  the  qu^rttt-fejjions^  where  they  quaflied  the 

l^c.accord-  ^**^  Order,  and  difchargtd  P.     Afterwards  at  another  quarter^- 

ingiy,  and   fefjions^  the  matter  was  re-examined,  and  by  a  new  order  they 

drf^ha^  Vd    ^^J^^S^'^  ^*  '^  ^^  '*'  reputed  father  y  and  that  he  fliould  keep  the 

J^s. elated  baftard  ;  and   he  refufing  to  obey  that  order,  was  committed. 

by  jonea     The  wliole  Court  agreed,  that  when  tl>e  firft  order  was  reverfed 

^^^r  ^^      ^^^^  appeal,  the  ftatute  18  £hz.  was  fatisfied,  and  that  no  juftice 

cordingfv,    ^^  peace,  nor  the  quarter- feffions,.  could  by  any  ftatute  make  a 

andtheiaft  new  order  concerning  tlie  dime  matter.    Jo.  330.  pi.  3.    HilL 

:;' u4"l*"  9  Car.    Pridgega's  cafe. 

order,    t  Bulft.  3^^,  356  ai  Gloucefter  affiscsi  ao  July,  13  Cax.  in  tkc  caft  pf  Wbo4  sod  C«1e 

4.  All 
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4.  An  order  vras  made  by  %  juftkes,  to  remnn  a  poor  paron 
firocn  Woking  to  Ofwell  }.and  upon  an  appeal  the  ftjjians  ordend 
the  juftices*  order  to  h  fyperfeded^  and  that  the  perjon  fl^uld  to 
Tf moved  to  Waking.  It  was  objedied,  that  by  the  ad  of  parlia- 
ment the  feflions  have  only  power  to  afErtn  or  quafh,  but  not  to 
fuperfede,  an  brder,  or  to  fufpend  it  for  a  time ;  and  here  they 
have  made  an  order  upon  a  3d  pari(h  not  concerned,  by  miRaking 
(Wtf^ng)  for  Wtfking^  and  therefore  muft  be  void,  and  that  the  ^ 
word  aforefaid  would  not  help  it,  becaufe  Ofwell  was  (be  parilh  l  34 j  2 
laft  mentioned  ;  it  was  referred  to  a  judge  of  afTife.     2  Salk«  472* 

pK  5.  Pafch.  8  W.  3.  fi.  R.  Tne  Inhabitants  ctf  Ofwell  v. 
Woking. 

5.  Two  juftices  make  an  order  on  the  %otb  November^  to  re-» 
move  the  pauper  and  his  family  from  A.  to  6.  and  at  the  next 
ftjjiyns  no  appeal  being  brought  the  pari(h  of  A»  gets  the  order  to  ba 

tonfirtntd^  and  at  the  Eai^er  feflions  following  the  parifh  of^B* 
and  appeals  then  the  order  of  2  juftices,  together  with  the  order  of 
confirmation,  is  fet  afide.  Now  it  was  moved  to  fet  afide  the  laft 
order  of  (eflions,  and  that  the  two  former  orders  might  (land.  It 
was  refolved,  that  the  fejftons  have  no  authority  to  confirm  original 
ardersfor  want  of  appeal -y  for  they  have  no  jurifdidion  to  confirm 
or  reverfe  orders  but  on  complaint  made  ^  and  the  ilatute,  which 
bars  the  party  grieved  of  an  appeal  after  the  next  feflions,  makes 
fuch  order  of  confirmation  needfefs ;  for  which  reasons  the  Court 
confirmed  fo  much  of  the  order  of  appeal  as  fet  afide  the  original 
order,  but  quaihed  it  fo  far  as  it  repealed  the  former  order  of 
feflions,  becaufe  that  was  void  in  itfelf,  and  one  quarter^fejfioht 
cannot  revoke  the  aSls  of  another.  Trin.  16  Geo*  2«  B*  R« 
Pariihes  of  Northbrady  v.  Rhode, 


(H)     Power  to  make  original  Orders. 

f.QESSIONS  ordered  a  man  from  A.  to  B.  on  the  account  Dtk.  Jd^ 

O  of  being  a  poor  inhabitant^  and  ordered  B.  (the  place  of  his  **^|^ 
former  abode)  to  receive  him.    Per  Whitlock,  they  have  no  a  show.*** 
power  to  make  fuch  order,  unlefs  he  had  been  impotent^  and  fo  ^93-  s*  ^ 
within  the  43d  Eliz.  or  actually  chargeable  to  the  parifii,  other-  xhtnaZa 
wife  he  might  provide  for  himfelf  where  he  could  get  a  houfe.  cannot 
2  Bulft.  ?47.    17  Car.    Ville  de  Kimmalton  v.  Layftas.  «*^  •« 

dtr  for  the  removftl  of  a  poor  pcrfon.     a  Show.  503.  pi.  463*    Mich,  a  Jac.  B.  R.    The  King  v. 
Boad.  It  was  refolved,  thai  the  feiTiofns  had  no  power  to  make  orciers  for  fettling  poor,  kuc 

their  bufiners  was  only  to  quajh  or  confirm  orders,  on  appeal  to  tbeoi.     la  Mod.  376.  in  cad  of  ikk 
ptriiiies  of  Ovcocot  and  Giiodow. 

%n  Where  an  oi:dcr  ought  to  be  made  by  the  two  next  jufiiees 
by  a  fiatute,  an  original  order  made  at  feflions  is  ill,  and  was 
"therefore  quafhed,  though  it  was  infifted,  that  if  it  be  made  by  all 
the  judicesj  &c.  then  it  is  by  two,  and  that  they  (hall  be  fuppofed  -    ^ 

to  be  at  the  general  feflions*     Comb.  25*    Trin.  2  Jac.  2.  B.  R. 
Tfa«  King  V,  Gricfly. 

3.  Sefionr 
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|Moa.a69.  .J.  Seflbns  cannot  make  an  original  order  for  taking  appnmUi^ 
mUS.V^-  but  it  ought  to  come  thither  by  appeal.  Comb.  i66.  Mick 
Show.  76.    I  W.  &  M.  B.  R.    The  King  v.  fair^. 

S.  C.  and 

S.  P« Carth.  94.  S.  C.  but  not  S.  P.        Upon  exceptioni  taken  to  an  originil  order  of  fe^iani 

for  difehmrging  an  apfrentict.  Holt  Ch.  J.  was  ftrongly  a^tnft  it.  &■  Mod.  349.  Palcb.  iz 
W.  3.  King  V.  Hayct.—- — But  note,  Trin.  1701.  it  waa  unanimoofly  refoWed  that  fucb  order 
'made  at  feinona  at  the  iirft  ficp  wa»  gocxl ;  and  Holt  f«iid  be  was  brought  to  that  refoiuiion  rather 
from  the  mcfjfity  of  the  things  the  fraStict  being  aifoy  than  any  reafon  he  faw  for  it.^ — X2  Mod. 
^o.  citea  it  at  the  cafe  of  the  King  v.  Johnfon,  and  the  King  v.  Fenwtck.  t^  Mod.  353.  Tiia. 
^3  W.  3.  S.  C.-— 1  Salk.  6$.  pi.  6.  S.  C.  accordingry. •  Salk.  491.  pi.  56.  &  C 

Poor's  ^.  In  fome  cafes  the  juAices  may  make  an  original  order  at  the 

^!^m6.  f-effiom*  as  U  charge  the  grandfather^  &c.  Per  Eyres  J.  Comb, 
ciieas.'c.-^  ao8.  Trin.  c  W.  &  M.  fi.  R.  in  cafe  of  Sbermanbury  Parilh  v. 
Carth.  a79-  Boldncv  Pariib, 

6,0.  but  ' 

not  S.  P.— —Where  ttuibority  it  given  /#  ^jujflca  pfpea€i%  %uithottt  mentlm  of  a f pea/,  there  an  ot* 
der  may  roauirxcr  at  the  fej/fom,  cKe  not.  Per  Holt  Ch.  J.  Comb.  345.  Micb.  7  W.  3.  B.  R. 
Aooo.«-^.  P.  *  Per  Hole  Ch.  J.  Ld.  Raym.  Rep.  426.  Hill.  i«  W.  3.  in  cafe  of  the  King  ▼• 
the  Inbabitanta  of  fioughton. 

•    •[346J 

Poor's  r»  One  Lucas,  an  old  blind  man,  was  born  at  Wi  in  Lanca(hire» 

•oSfc^*rr*'  and  after  was  fettled  as  a  fervant  at  H.  in  Cheftiirc,  and  thence 
citcaS.C.-^  removed  him/elf^  and  was  fettled  at  S.  in  Herefordfhire,  where  ho 
S.P.  Andit  became  blind,  and  thence  to  return  to  fF.  in  Lancafhire,  whence 
i^VhU^caJf  two  jufticcs  removed  him  by  order,  &c.  to  H.  in  Chc(hire,  and 
*  that  the  fe-'  two  jujlices  in  Chcfhire  made  an  order  to  remove  him  to  S  in 
cond  order   Hereford fhirc.     It  was  moved  to  quafli  the  order  of  Chcfhire,  be- 

tcrfeiTwUh  ^^^^^  ^^^y  ^^"'^  ^^^®  appealed  to  Lancafhirc,  and  could  not 
thefirit.be-  make  an  original  order;  for  otherwife  the  poor  would  be  toflcd 
eaufe  the      about  from  pillar  to  poft.     Curia  (abfente  Holt  Ch.  J.)  haefitavit. 
chargeable    "^"^  ^^  another  day  Mr.  Cticfliire  praybd  that  the  order  of  the 
ia  not  fent    juftices  of  the  fcffions  might  be  affirmed ;  for  the  order  of  Lan« 
back  to  the  cafhire  is  binding  to  Cheihire  quoad  Lancaihire  only,  but  doth 
wh^^£   not  hinder  them  from  finding  a  new  place  of  fettlement ;  and  the 
came.butto  ftatute  1 4  Car.  a.  cap.  12.  which  directs  the  perfons  grieved  to 
*  h^  t!*^*  make  their  appeal  to  the  next  quarter- feilions,  cannot  be  taken  to 
-the^pia^*^  extend  to  foreign  counties,     ift,  Becaufe  of  the  (hortnefs  of  the 
bia  lad  rcfi.  time ;  for  it  muft  be  to  the  next  feffions.     adly,  Becaufe  of  the 
aencfr  The  jjftance  of  place,  which  may  be  to  the  remoteft  part  of  the  king- 
idoubted  of  dom«     Holt  Ch.  J.  faid  the  firft  order  of  two  juflices  is  good  till 
thia  natter,  revcffcd,  but  whether  the  order  of  Cheftiire  be  good  as  an  original 
O    r1.eW^    ^^^^^  h«fitavit.    The  Sol.  Gen-  faid,  the  juftices  of  Cheihire  can 
'    whether  the  make  no  order  to  that  of  Lancafhire,  and  confequently  cannot  ic«^ 
fitxt/rffioMi  move  him  to  another  place ;  for  the  terminus  ad  quem  is  part  of 
"ukMi^be  ^^  order,  as  well  as  tne  terminus  a  quo,    Comb«  2x8.    Mich. 
the«r»/      5  W.  &  M,  B.  R,    Lucas's  cafe* 

4ifler  the 

mmkimg  of  the  erder,  vr  the  next  ^fteT  the  faxttetftii  tbtmf^vee  grUvei.  Bot  it  vaa  agreed  by  all» 
that  two  juftices  off  the  foreign  county  could  not  by  an  order  lend  ihe  poor  man  back  again  to  (Im 
place  from  whence  he  came,  for  that  would  make  an  iaterftrlmg  of  jMfifJiOioiu  t  bot  at*  bft  ih« 
order  of  Chefliire  vaa  tfuafhed  for  being  informal,  and  fo  the  puinu  above  were  not  dctermia^ 
Cvth.  sQ7i  t9B.  S*  C.  b^  name  of  the  Xio;  v.  the  f  atiOjioaa^  of  Uunii^gdoo. 
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6.  The  jafticcs  of  Middlcfcx  made  an  #rs/#r  at  thm  Jefftms  fir 
reimburfing  ofxt^DMUComh  furvtyor  9f  the  bighwaysy  upon  the  new 
flatute ;  and  it  was  moved  to  qua(h  this  order,  for  that  it  appeared 
Mr.  D.'  had  firft  applied  to  thefpecial  feflions,  where  the  juilices 
refufed  to  meddle,  then  he  applied  himfelf  to  the  general  feflions 
as  a  perfon  aggrieved.  Holt  Ch.  J.  faid,  it  comes  to  the  general 
fefEons  perfaltum ;  for  it  cannot  be  by  way  6f  appeal,  where  the 
juftices  have  done  nothing  before ;  and  though  it  was  urged  by 
Sir  T.  Powys,  that  there  is  another  claufe  in  the  ad,  which  gives 
an  original  jurifdidion  to  the  feffions,  to  that  Eyres  J.  anfweredt 
t!)at  is  only  where  former  ftatutes  about  repairs  do  not  reach,  and 
upon  affidavit,  &c.     He  faid  further^  it  feemed  doubtful  whether 

'  a  furveyor  can  be  reimburfed  by  this  Aatute  for  any  thing  but 
gravel,  though  he  thought  he  might,  &c«     Comb.  235.     HilL 

5  W.  &  M.  in  fi.  R.     The  King  and  Queen  v.  Ifliogtdn  In- 
habitants. 

7.  If  a  poor  perfon  be  nmoved  from  one  place  where  not  legally  P«r^3a^. 
fettled  the  feffions  upon  appeal  may  qua(h  th^  order,  but  cannst  r/-  ^'^"tlj*^ 
move  her  to  a  third  plzxx ;  per  Holt.     Comb.  a86t     Trin.  6  W.  iu^Is/c.^ 

6  M.  B.  R.     Wale's  cafe.  s.  p.  For 

they  cftR  bat 
afiiim  or  rcverfr.    Comb.  396.     Mich.  8  W.  3.  B.  R.    Ball't  ofe...  ?oor*a  Setikacnt^ 

100.  pi.  134.  c\tr%  S.  C. S.  P.    3  Silk,  «54.    The  King  v.  the  Ptrilh  of  Winflcy. 

"Two  jullicet  removfJ  a  mam  from  T^rrgn/  Keirfitt^  and  mdjwl^d  him  to  be  legaliy  lafi  fettled  #r 
TfrriM  Crattford.  upon  which  they  uppeaUd;  and  there  u  w<>&  ordered,  that  it  appearing  lo  th« 
Jifiont  that  he  was  hift  fettled  at  Amner,  therefore  they  difcharge  Ttrrin  Crojufwd^  and  order  tbo 
poof  man  to  be  removed  to  Amner  :  this  wasqu^flied,  bec^ule  ttiis  -was  to  make  an  original  order« 
which  the  jufticcs  at  (eflPiona  have  no  power  to  do  ;  they  mifjhi  have  reverfed  the  fir  ft  order,  «id 
ordered  the  party  to  be  carried  back  to  Terreot  KciDUon,  but  they  could  Dot  remove  the  party  to 
Amner,  a  third  parifli,  who  was  no  ways  concerned  in  the  order  or  appeal ;  and  if  they  are  reallf 
ch.«rgMble  with  it,  it  muU  be  at  the  complaint  of  *  Terrent  Keioftoo  to  two  juftices  ot  the  peaec« 
%  Salk.  475.  pi.  13.  Mich.  8  W.  3.  B.  R.  Amner  Parifb's  cafe.  ■  ■  Poor'»  Sculemefit% 
«€8.  pi.  306.  S.  C. 

[3473» 

8.  Two  jullices  removed  i  man  from  Honiton  in  the  county  Poor's  s*- 
of  Devon^  to  South  Btverton  in  the  county  of  Somerfet ;  they  ap^  VSlpUaa. 
pealed  to  the  feffions  in  the  county  of  Devon^  where  the  order  was  cites  S.C* 
reverftd.     Now  two  juflices  in  the  county  of  Somerfet  may  by 

order  remove  him  to  Honiton  again  \  for  it  is  but  an  execution  of 
the  order  of  feflions,  which  could  not  otherwife  be  done  ;  becaufe 
it  is  out  of  the  jurifdidion  of  the  court  of  feffions.  Comb.  401. 
Mich.  8  W,  3.  B.  R.    Honiton  Parifli  v.  South  Peverion. 

9*  Seffions  cannot  make  an  order  to  profecute  an  offender  out  lULTttifm 
af  the  county  flock.     2  Salk.  605.     Pafch.  2  Ann.  B.  R.     The  J'^P*  «7^. 
Queen  v.  Savin. 

10.  Two  juflices  made  an  order  of  haflardy.     The  party  ap-  6  Mod.  175, 
pealed  j  the  juflices  at  fefftons  fet  afide  that  ordr^  and  made  am  J^cr^f^u* 
ariginal  order,  and  held  well ;  for  they  have  an  original  authority*  dift^m'*^ 
poor's  Settlements^  38.  pl«  63.     Pafch.   lyia.   B.  R«    The  caic. 
Qde«n  v.  Cripps. 

11.  The'  ju/l ices  made  an  order  which  was  to  continuo  till 
fejjionsy  and  then  XhtfeJJicns  made  an  ordgr^  and  both  orders  were 

?uaibed ;  becaufe  the  ieffions  making  an  01  iginal  order  is  void* 
oor's  S€tU«incQts>  33.  pi.  53.    HilL  1713.    iirai(on  v.  Ufley. 

12.  rh9 


147  MtUfHonsi  of  t^e  peace. 

An  order  i>  y^.  Thc  fcflions  havc  no  original  power  to  appoint  wtrfeetu 
"t^l^V"^  Poor's  Scttkments,  123.  pi.  168.  Mich.  1726-  ^  The  King  v. 
upon  an  «^.  the  Inhabitants  of  ChilmartOD. 

feal  agttittfi 

an  apffointment  ofovfrfetrs  of  the  poor,  which  was  difcharged*  and  a  new  appointment  was  made 
of  other  pcifons.  Pov^'cl,  there  roud  be  two  fubltahiial  inhabitautt  appointed,  and  if  theft  are 
difcharged  at  the  fcflions  /'/  tnvft^o  hack  agafn  to  the  two  juficei  to  appoint  others,  but  thc  order 
wa»  ouafhcd  for  a  fault  in  the  caption,  MS.  Cafci,  Uiii.  lo  Ann.  B.  R.  The  Queen  v* 
Overicera  of  Maiden  Rcdbrclh. 


(I)     Power  of  Seffions  over  their  own  Orders. 

e«  appcil  I.  'T^  W  O  juftices  made  an  ordgr  to  nmovi  a  poor  man  from 
d^^o/re""^'  ^  ^^'  ^^  ^'  ^^^  parifhioncrs  ot  B.  appealed  to  the  Jejftonsy 
flr0t/!t/cniide  2ind  thc  ordsr  of  thi  two  jujiicis  was  fit  ajidg  \  afterwards,  but  in 
kytwojuf  the  fame  fedions,  upon  allegation  of  counfel,  the  felTions  did 
/S'*'^  -  ^^^P^*^^^®  *^^^*'"  fi**^  order,  and  confirm  the  order  of  the  two 
jrme*dtb€*  juAices {  and  upon  a  motion  made  to  this  Coort,  it  was  alleged; 
9rdtryand  that  the  record  was  in  the  brea()  of  the  Court  during  the  whole 
jf'e'fcfl*^  feffions,  and  therefore  they  might  lawfully  fuperfede  their  own 
fiona  re-  Order.  To  which  it  was  anf^ered,  that  ihcy  having  once  cx- 
^fftd  it,  ecuted  their  authority,  they  cannot  fet  it  up  again.  The  Court 
JJdera'S!.  ^ffi^^^^  the  ftcofid  Order  of  fejftons^  and  quafhed  the  firft.  5  Mod. 
ing  return-   396.    Pafch.  10  W.  3.     Baiterfca  Inhabitants  v.  WeAham. 

cd  on  a 

certiorari,  the  Court  held,  ift,  That  the  judgment  is  in  the  breaft  of  thc  juHices,  and  alterable  by 
them  all  the  fame  fcflions.  adly,  That  ^fuifetjuent  order  direOly  conirary  to  a  former  made  in  iho 
lame  feflions  in  the  fame  caufe  ii  art  abfolute  repeal  ot  the  former,  as  bong  inconliiient  with  it» 
though  there  are  no  exprefs  rvords  of  repeal  in  the  2d  order.  6  Mod.  287.  Mich.  3  Ann.  I>.  R. 
&.  Clement's  Pariih  v.  St.  Andirw's  Parifh.^^— a  Salk.  606.  pi.  5.  Si.  An<iTcw's  Hoibourn  v. 
St.  CtemcBt's  Dftncs,  S.  C.  accordingly;  and  Holt  Ch.  J.  faid,  thai  by  ihc  3x1  order  of  thc  fclfions, 

the  fird  cider  there  ceafcd  to  be  a  record. Poor's  Settlements,  168.  pi.  B15.  S.  C Holt 

Ch.  J.  in  the  principal  cafe,  6  Mod.  887.  cited  a  case  of  thk  town  or  Colchester  in  £. R. 
lome  years  a^,  exadly  like  the  principal  cale;  4iid  ibete,  becaufe  the  ad  order  did  nor  exptefsly 
rcpesl  the  firll  order ;  and  becaufe  the  julHces  returned  them  both  aa  orders,  the  ad  order  waa 

2uaflied  and  the  firft  let  up.—- ~And  %  Salk.  607.  Holt  Ch.  J.  faid,  ihr  frflions  ougni  10  have 
It  the  hrft  order  wholly  afide,  and  to  havc  entered  up  the  laft  order  as  the  only  order;  for  the 
cfFc&  uf  the  Court's  fetting  afide  ihefrjf  orders  is.  that  it  ccafes  to  be  an  order,  and  consequently 
wgbt  not  to  have  heen  returned  to  B,  R.  ar  an  order  vacated  by  another  order,  hnt  *  wfionld  have 
heen  annulled^  and  tnade  nothing ;  as  in  B.  R.  the  Court  cannot  enter  op  one  judgment  on  record, 
and  then  enter  a  vacat  of  that,  and  then  enter  a  contrary  one.  The  feffions  as  well  as  thc  term  i« 
but  one  day  in  law.     But  the  mailer  was  rcfcncd  to  three  puifnc  jud(^eS|  and  fo  it  rcftcd.  ■ 

•  Salk.  494.  pi.  61.  S.  C.  &  P. 

(K)     Power  to  delegate  Authority  to  Juftices. 

i.QESSIONS  (hall  fet  a  rare  for  relief  of  children  byth^k* 
O  parents,  but  they  can  not  transfer  their  authority  to  other 

juftices  of  peace  to  do  it.     Sti.  154.    Mich.  24  Car.  B.  R.    The 

King  V.  Humphries. 
•«  Bulft.         2.  Two  juftices  upon  complaint  order  One  R.  to  keep  a  laftard^ 
843,  M>ch,  childy  thtfjjions  vacated  the  order ^  and  referred  it  hack  again 
s.  P*  in  cafe  ^^  '*^  JhA^^^^^  «'A^  ^'^  nothing  further  \  thc  next  feflions  one 
•f  I  he  king  BuTweU  was  adjudged  the  reputed  father  and  ordered  to  py  fo 


dc00fon0  of  tU  l^eace^  S4l 

much  a  week,  &c.  until  the  child  was  12  years  old ;  this  order  ^  ^^^*  •«• 
was  removed  into  B,  R.     They  refolved,  that  the  feiEons  could  Keihnjf ^* 
not  *  refer  the  matter  back  to  the  juftices ;  and  that  the  laft  order  (aid,  they 
was  void,  it  being  to  pay  fo  much  per  week  until  the  child  was  <'"S^<  <<> 
12  years  old,  but  it  fhould  be,  as  long  as  it  is  chargeable  to  the  ^tJeordi 
parifl) ;  for  the  father  .might  take  it  when  he  would.     X  Vent.  48.  made  by 
Mich.  21  Car.  2.  B.  R.     +  Burwell's  cafe.         •  thetwojuf, 

ticet.  And 
Twifden  J.  fiid,  they  may  vKat  the  firft  order,  aod  refer  it  back  at  rea  intcg ta« 

3»  A  judge  of  nifi  prius  by  confent  of  the  parties  may  make  a  Poor'iSeu 
rule  to  refer  a  caufe,  but  the  feilions  cannot  do  fo,  though  fy  aerp^'aor 
confent.  They  may  refer  a  thing  to  another  to  e^amine^  and  make  a  citeis.C— 
report  to  them  for  their  determination,  but  can  not  refer  a  thing  to  S.  P. agreed 
he  determined  by  the  other.  Per  Cur.  2  Salk.  477.  8  W.  3.  Ts'afklW 
B.  R.     1  he  King  v.  Harding.  p^rch.  x 

Ann.  B.  R.' 

in  the  hnndrrd  of  Bl*ckheath'»c«fc.  .  ■  Holt  Ch.  J.  faid,  he  was  not  fatisfied  that  the  feiBoni 
can  ever  refer  the  cxaminaiion  oF  a  matter  to  a  ceriain  number  of  rhcmrdves,  becaiife  they  are  aU 
judges  of  the  fad,  and  therefore  they  tranfaft  it  as  judges  in  court;  but  allowed  they  may  refer  :he 
examination  o'^  the  U6t^  and  referve  the  judgment  to  thcmfelvea,  yet  doubtlefa  they  cannot  give  ^ 
pi^-wer  to  mttie  rate*  and  ordttu  §  Mod.  87.  Mich,  t  Auo.  B.  R.  The  Queen  v.  Glya.  ■  >■ 
Poor's  Scttlcmenis,  817.  pi.  258.  cites  S.  C. 

4.  J.  H.  a  poor  perfon  complained  to  the  feflions,  that  he  being 
a  lame  feaman,  and  reduced  to  a  very  low  condition,  and  obliged 
to  fell  part  of  his  houfe,  yet  he  was  charged  with  9s.  per  ann.  to 
the  poor,  and  prays  to  be  relieved  of  this  charge.  The  feffions 
iDade  an  order  to  refer  it  to  two  juftices,  and  they  to  report  it  to 
the  next  felHons.  The  two  juftices  made  a  final  order.  It  was 
objected,  that  the  feffions  cannot  delegate  their  authority.  Per 
Cur,  they  may  make  an  order  to  refer  it  to  two jufi ices  \  but  then 
they  muji  report  it  to  the  next  Jejftons^  and  the  feffions  mujf  make  the 
•rder final.  But  that  formality  nqt  being  obferved  here,  the  order 
of  the  two  juftices  is  ill ;  and  it  was  qu^ed.  Poor's  Settle- 
ifnents,  8.  pi.  13.     Hill.  1712.     l*he  Qucren  v.  the  Inhabitants 

of  Limehoufe.  [349']* 

5.  An   order  made   upon   pa  Ring  an  overfeer^s  accounty  and  '«« Court 
confirmed  on  appeal,  was  quafhed,  becaufe  the  examination  of  the  ^^t^^^^^ 
matter  was  referred  hy  the  court  of  feffions  to  fome  gentlemen^  upon  twoordera 

.  whofe  report  the  order  was  made.     MS.  Cafes.     Anon.  of  guarter- 

tnade  by  the  juftices  of  peace  for  the  county  of  Middlefex,  the  cafe  was  this,  a  church -warden  of 
the  parilh  of  St.  Mary,  Ifl'ngion,  and  who  a6led  as  overfter  of  tht  pocr^  came  to  pafs  hh  account* 
before  two  jufilcex^  who  difal/onved  feveral  items  therein,  (viz.)  one  of  ^dl.for  a  perainhulatiom 
dinner^  anuihet  of  for  ncvj  hellropa^  and  ordered  him  to  pay  the  money  to  hia  fucceflbr, 

which  he  did  accordingly,  but  *  appealed  to  the  (niMrtcr/fJtom,  and  the  jullice^  ordered  4  or  ^  of 
the  6encb  tc  examine  toe  diJa/Zotved  itemt  and  report  the  fame  at  the  nexj  court,  and  at  the  next  court 
the /aid  items  toere  aiivwed,  and  xhtfneceffor  ordered  to  pay  back  tbe  fum  be  had  received  ij  he  had 
money.  It  was  alfeged,  that  the  ift  order  o\  quarter-  lelfians ought  to  bequaftied  becaufe  the  jufticet 
could  not  delegate  their  judicial  auibority  to  others;  but  it  was  held  per  Cur.  that  tbe  examination 
of  the  account  by  thofe  appointed  was  only  in  aid  of  ihe  Court,  and  well.  It  was  infifted,  that 
the  %d  order  ought  to  be  quafhed,  becaufe  it  was  grounded  upon  an  aiiovL-ancrof  fucb  of  the/aid 
€bureb^ardenS'diJburfemtnt%  of  the  poor**  money  as  opght'nat  to  he  aJ/oiued.  Sut  per  Parker  Ch.  J. 
this  court  has  not  been  nice  as  to  the  thinga  in  which  the  poor's  money  ia  laid  out,  fo  chat  it  be  la 
fuch  things  for  which  the  pariHi  was  ratable }  for  fuch.di(burfemem«  prevent  a  multitude  of  rates. 
And  as  10  the  words  ofihia  order,  viz.  Jf  he  had  money  ^  it  was  held  thty  Jignijled  when  he  Jhoui4 
ka^jajsonej^   figthoulcri  were  coofiroica.    MS.  Carei,    ^ich«  4  Ceo.  B.  R.    ParHh  of  Iflmgton. 

(L)   Their 


S49  %tftgii^nu  of  t^  l^racr^ 


(L)     Their  Power  as  to  Arrejis^ 

|U.  t$9.  I.  APERSON  was  arreftcd  as  he  was  comng  i$  the  feffmSf^ 
wid 'iiu  ^^^  whereupon  thejufticei  of  the  peace  granted  a  habeas  corpus 

upoB  the  to  difcharge  him,  for  that  he  ought  not  to  be  arretted  eundo  &  re- 
Ircond  mo-  deundo,  &c.  Windham  and  Twifden  J.  inclined  that  the  pri- 
^^^j  vilcge  ought  to  be  allowed  5  but  per  Kelyng^  the  juftices  of  peace 
doubted      Cannot  grant  habeas  corpus:  et  adjornatur.     Lev.  159.    Hill. 

ivhetfacr       16  &  17  Car.  2.  B.  R.    Clarice  v.  Molineux. 
Inch  privb- 

Irgc  extended  to  fuch  inferior  count,  or  only  to  the  courts  here.-  S.  C«  Raym.  100.  that 

{  ibe  pleading  this  habeas  corpus  by  the  (heriff  Termed  to  be  ill,  becaufe  the  juftices  cannot  caufe  an 
melted  pcifoB  lo  be  dirmUTcd*  And  citea  Brownl.  15.  Wilson's  case,  where  the  Court 
jKld,  that  if  a  man  be  mrrtftd  io  the  face  ot'  the  Court,  the  pouft  has  fewer  to  difcbarg€  him,  bat 
MM  other  wife* 


(M)  Power  of  an  after  Scflions  to  controul  a  former. 

Iec(G}pl.^.  I.T^HERE  had  been  time  out  of  mind   one  conjtahk  for 

X     Ratcitff^  Shadwelly  and  Old  JVapping  in  Middlefex^  wb$ 
joined  in  relief  of  their  poor^  hut  the  number  of  their  houfes  and 
inhabitants  greatly  increaftng  within  30  years  laft  p  ift,  they  madt 
feveral  conflablesj  and  relieved  their  poor  feparately  \  but  the  poor  of 
ShadiVt  II  increajingy  fo  that  they  were  not  able  to  relieve  them^  they 
complained  to  tbefejjions  when  Hide  Ch,  7.  and  ff^indham  y,  wet't 
prefent\  and  it  was  then  ordered  that  theje  parijhes  Jhould  be  joined 
again^  and  relieve  their  poor  together ;  but  afterwards^  at  another ' 
fefftonsy  wTiere  Sir  John  Robinfon,  a  juftice  of  peace  of  Middle(ex 
was  chairman,  it  wa$  ordered^  that  they  Jhould  be  fevered  again  % 
which  lafl:  order  was  quaflied ;  becaufe  the  feiHons  cannot  alter  an 
order  made  in  the  feffions  where  any  judges  of  B.  R.  arc  prefent^ 
becaufe  by  the  ftatute,  matters  of  difficulty  are  to  be  judged  bjr 
them,  fo  that  what  they  order  is  of  greater  authority  \  befides  the 
-jujtices  of  peace  had  no  power  concerning  the  poor  before  the 
Hatute  43  Eliz.  and  even  by  that  ftatute  they  have  no  power  /# 
fever  parijhes ;  for  which  reafon  feveral  ads  of  parliament  have 
^en  additionally  made  for  feveral  pkrifhes  in  the  north*    Sid.  292* 
pi.  9.     Trin.  18  Car.  2.  B.  R.    The  King  v.  the  Inhabitants  of 
Ratclili;  &c. 
[35^3      2.  An  order  was  made  to  remove  one  from  C.  to  B.  and  thit 
M^^w*^  order,  being  appealed  from,  was  confirmed  at  the  fejjians  ;  but  the 
B.  R?  S.  ci  S^ffvms  afier  that  ♦  made  an  order  of  review^  and  quajhed  the  former 
Yoor*s  Seu  order  of  feffions,  becaufe  made  by  furprife.    And  per  Cur.  the  order 
•***^*^     of  review  muft  be  quamed ;  for  tne  jufticeshave  no  power  after  the 
22;!"!*  fi'ft  'effions.     2  Salk.  477,    Hill.  8  W.  3.  B.  R.    Inhabitants 
of  Cockfiekl  V.  Boxfieaik 


<N)    Cop 


dfawi0t0  if^z  ptau,  33% 


(N)    Co/fs  upon  AppeaL 

k.  8  C^  9  fFill.  3,  T7NACTS,  xYMtbtjuftiasin  the  quarter^ 
cap.  30.  J.  3.  Jl!^  ffjjions^  upon  any  appeal  conarning  tbeftt" 
tUmifii  9f  any  poor  perfon^  or  upon  any  proof  before  tbem  made  of 
notice  offucb  appeal^  fiall  order  to  the  party y  for  wbomfucb  appeal 
fhaU  be  determined^  or  to  ivbom  fuch  notice  did  appear  io  have  hem 
given^  fuch  cojls  as  by  the  juji ices  Jball  be  thought  juflj  to  be  paid  by 
the  churcbtoardensy  overfeersy  or  any  other  perfon  againfi  whom 
fuch  appeal  Jhall  be  deter minedy  or  by  the  perjon  that  did  give  fuch 
notice ;  and  if  the  perfon  ordered  to  pay  fuch  cofisy  Jball  live  out  of 
the  jurifdiifion  of  the  Court y  anyjuftice  of  the  county y  Uc,  wbereim 
fuch  perfon  Jball  inbabity  is  requiredy  upon  requejl  madoy  and  a  copy 
of  the  order  for  cojis  producedy  and  proved  by  warranty  to  caufe  tbg 
money  mentioned  in  that  order^  to  be  levied  by  dijirefs  and  fetle  of 
goods ;  and  if  no  fuch  diflrrfs  can  be  hady  to  commit  fuch  perfon  to 
the  common  gaoly  there  to  remain  20  days. 

1.  5  Geo.  %.  cap.  19.  S.  i.  Enads,  that  no  certiorari  Jhall  be  Angrier tf 
allowed  to  remove  any  order y  unlefs  the  party  profecuting  Jball  gnter  f'-^^'^^ 
into  a  recognizanccy  with  furetiesy  before  one  jufiice  of  peace  where  SJ'cmio? 
fuch  order  Jball  have  been  madoy  or  before  one  of  bis  majeffy*s  rari,  hdttg 
jujficfs  of  B,'R.  in  the  fum  of  50/.  with  condition  to  projecute  ^^JT' 
witbout  wilful  delayy  and  to  pay  the  party  in  whofe  favour  fuch  jif^^coJr, 


order  was  madcy  within  one  month  after  tbefaid  order  Jball  be  con^  it  was  mo?. 

'  a/e  the  party  profecuting  ^  *^'  9?^ 

fucb  certtorariy  Jball  not  enter  into  Jucb  recognizanccy  or  Jball  not  ftatme. 


firmed^  their  cofls  to  be  taxed.     And  in  cafe  the  party  profecuting  ^  ^^^ 


perform  ihe  conditions  aforefaidy  it  Jhall  be  lawful  for  the  jujiices  ^hUh  th« 
to  proceed^  and  make  further  order  Sy  as  if  no  certiorari  had  been  foJ^f^IJ,^* 
granted.  fideracioo 

gavc.iho' 
at  the^  fir  ft  the  Cb.  J.  (bmething  doubted.    •  Barnard.  Rep.  ia  B.  R.  413.    Piich.  7  On,  ^ 
«734.    The  PahOt  of  Thatcham  v.  the  Paiifli  oi  fiucklciwry. 

{O)    Orders  of  SefHons.    Good^  or  not^  in  refpeSt 

of  Fdrm. 

€•  /^RDER  of  feffions  (on  complaint  of>  &c.  that  A»  was  a  Aoord^ 
\J  poor  inhabitant  of  the  parilh  of  B.  and  had  lately  intruded  jJ/jSU 
himfelf  into  the  parifh  of  C.  &c.}  and  that  A.  is  a  fettled  inha*  on  ■'com. 
J>itant  of  B.  and  that  die  overfcers  of  B.  receive  bim^  with  his  wife  ?^^  ^ 
and  his  family,  into  their  (aid  pariih  of  B.  and  provide  for  thera  as  l^^^^^ 
Cheir  poor,  accordii^  to  law,  and  that  the  inhabitants  of  Aeparifif  cooctrning 
of  a  be  difchargedy  ccc.    Adjudged  good,  though  notfaid  that  he  •  ^'^'^'^^ 
was  likefy  to  become  cbargteAtey  or  that  he  was  an  inhabitant  of  C,  ^^^^ 
but  only  that  be  had  lately  intruded  himfelf,  &c.    2  Show.  290.  tioa  tUm  k 
Pafch.  35  Car,  2.  B.  R.    The  King  v.  CbiMcton.  Sl'SST 

sian  was  tlke/j  t9  heeome  eherftmUe ;  but  it  is  otherwil«  lA  an  ori|iaal  ordtf.   Carth.  ttt.    Pafeb* 
^W.dcJLi»«&.    TiM JUag V. CsUim Ftet/k« 

ft«  A«^Bc 


to  Inhere  a 
wrdtr  wts 


85>  %mSxxa»  nf  tie  peace* 

f  •  A.  B.  and  C.  conteft  the  fgttlemtnt  of  a  poor  perfofi^  and  1 
juftices  adjudge  him  laft  legallv  fettled  at  A.  A.  ^eais ;  feffions 
repeal  the  order,  ^hd  order  htm  to  he  removed  to  Q  zs  laft  legally 
fetded  there;  but  the  feffions  order  did  not  recite  that  C,  was 
beard  on  the  appeal^  yet  held  good,  becaiife  C.  was  a  party  to  the 
original  order,  and  confequendy  to  the  appeal }  otherwife  feffions, 
could  not  have  charged  them,  as  not  being  before  the  Court. 
•Carth.  221.    Pafch.  4  W.  &  M.    The  King  v.  Colliton  Pariflx. 

3.  An  order  made  by  two  juftices,  for  iettling  a  poor  nlan  aC 
fuch  a  place,  was  quafned  at  the  feffions ;  but  becaufe  it  did  not 
appear  that  it  came  before  them  by  way  of  appeal^  the  order  of  feffions 
was  quafbed ;  for  they  have  not  origmal  jurifdi6lion,  but  it  muft 
be  brought  before  them  by  appeal.  3  Salic.  257.  pi.  9.  Pafch. 
9W.;3.     Tudy  v..  Padftow. 

4*  An  order  of  feffions  drawn  up  (pecially,  in  order  to  have  the 
opinion  of  the  Court,  was  concluded,  and  tf  the  Court  Jhou^d he  of 
mtit^in  Opinion^  then^  &c.  which  was  held  naught ;  for  the  juftices  ought  to 
tafe  the  determine  One  way  or  other ^  and  not  m^ke  a  fpecial  conclufion,  re- 
B^R^ouU  fc*""^?  ^  *^  Court;  but  it  was  referred  to  the  judge  of  affife» 
.Seo/offfiha  2  Salk.  486.  pi.  46.     Hill.  XI  W.  3.  B.  R.  Anon. 

that  where 

•  fci  vant  wai  htred  at  ■  fair  ten  days  after  Michaeltmf  till  Michaeli»»s  next,  foc4i  hiring  and  fenrioe 
did  gain  a  fctilemmt  then,  &c.  and  for  this  the  order  was  quaflied.  it  Mod.  323.  Mich.  11  W.  3. 
B.  R.  Parifli  of  Grindon  in  Northampton(hire,  and  Ovcrcott  in  Warwick.  '  -ta  Mod.  376. 
Fafch.  ta  W.  3.  3.  R.  S,  C.  by  name  of  OvkNcott  v.  Grinoow,  and  reports  it,  that  the  order 
6f  fv'fllons  lecired  an  order  of  s  juUices,  for  the  fctchng  a  poor  pcrfon  in  the  pari(K  nf  O.  and  com* 
eluded  in  tbf  nature  of  a /fecial  verdiilt  viz.  If  the  poor  perfoo  of  right  belongs  to  .the  parifli  ot.O. 
we  coafirxn,  if  to  the  parilh  o(  G.  we  qaafli  the  order;  out  to  which  it  does  belong  of  right,  we 
fubmii  to  the  court  of  B.  R.  Per  Cur.  we  are  Sovmd  est  deSlto  jujliti^t  to  confirm  mn  order^  jf 
mothing  af fears  Vfbj  it  Jkomld  be  fet  nfidt\  and  the  order  of  fdfiona  was  qoalkrd,  uid  the  ot^ 
confirmed* 

« 

So  an  order  5,  An  order  of  feffions  was  quaflied,  for  that  it  was,  that  the 
wtt^  was  pcrfo*^  w^  ^^^^h  '*  hecome  chargeable^  as  ive  are  credibly  informed, 
n^bereatw  12  Mod.  323.  Mich.  II  W.  3.  B.  R.  Parifli  of  Bloxom  v» 
stei»finrmd  Kingfton. 

\y  the  ^ 

churchwardens,  &c^  wu  qusflicd.     it  Mod.  407.    Xiin,  tt  W.  3.  B.  R.    Parifli  of  Erith  n 

tte«fOfford. 

6.  A  motion  was  'made  to  qua(h  an  order  of  feffions  ;  the  ex- 
ception taken  was,  that  it  did  not  appear  that  there  ^ffTS  any  com^ 
plaint  of  the  overfeers^  only  A.  B.  Riorum  unusy  do  order y  &<*• 
ir  Mod.  222.  Pafch.  8  Ann.  B.  R.  The  Queen  v.  the  In« 
lubitxnts  of  Puttenham. 

7.  An  order  of  (eflions  is  made,  upon  an  appeal  from  an  order 
of  2  jufiices :  whereas  upon  the  complaints  of  the  churchwardens  of 

fuch  a  parijhy  and  upon  hearing  counjely  &c.     It  was  excepted,  that 

It  did  not  appear  that  either  parifli  appealed :  fed  ncxi  allocatur,  it 

being  iaid  upon  hearing  of  counfeL    MS.  Cafes.    Trin.  10  Ann* 

B.  R.    The  Queen  v.  St.  Peter's  in  Hereford. 

Onaatp*        8.  Two  juft ices  made  an  order y  to  which  the  parifli  appealed; 

Vn^  ***  Jj*  At  feffions  Jet  afide  the  orekr ;  and  it  was  moved  to.quafli  tiie  ordes 

C^tdif^   ^f  feffions,  it  not  appearing  that  it  was  upon  hecfring  the  merits  ; 

charged  tic  for  the  fiatute  never  intended  thai  aa  order  defedtive  in  law  fliould 

Mfofdeur  concluda 


feejBiaifoniBf  af  tbt  peace/  35»* 

conclude,  and  the  feflions  have  no  authority  unlefs  it  came  regu-  Aod  now  ic 
larly  before  them.  Adjornatur.  Poor's  Setdcments,  8.  pL  12.  tTfcJ^afid^ 
Mich.  II  Ann.  B.  R.     Saffron  Walden  v.  Little  Hempftead.*        the  order 

of  dif. 
•harge,  becaufe  the  jufticcs  do  not /ay  tvhttber  they  difchargc  it  for/ornf  or  on  the  wtrriti  i  lor  if  ft 
was  for  form  the  parifh  it  not  bound ;  but  if  on  the  merits,  the'  parifh,  in  confequence,  is  hereby 
ditcharged  for  ever ;  ind  per  Cur.  ift,  The  juftlces  are  not  Sound  to  exprtfi  the  f  rta^  of  thtir 
jud^munt  in  the  judgment  no  more  than  other  courts;  and  IF  it  wa«  otherwiie  held  in  the  late  chief 
juftice*a  time  it  pafled  without  confiderauon.  The  rtafon  of  their  judgment  muft  be  coUeEtedfnm 
ihi  record',  as  where  judgment  is  arretted  upon  an  inuifficiem  indi6tment.  7/* the  feifions  reverfie*' 
iht  JSrJi  order,,  and  that  being  removed  appears  to  be  good,  tbix  court  muft  intend  it  vuu  reiferfid  mt 
tbe  merits^  and  affirm  the  order  offfjponx.  If  the  fcflions  reverfc  ihtjirfi  order^  and  (hat  being  re- 
moved appears  not  to  be  good  t  we  muji  intend  it  reverfed for  form,  and  afnrm  the  order  of  reverla]  t 
fo  if  the  feflions  afHrm  the  *  Aril  order,  and. that  appeafs  to  be  good,  we  mu(b  affirm  the  order  of 
fefliooa.  But  ifthefirfi  order  appears  bad,  and  ihcfijfiont  afirms  it,  this  court  muft  reverfe  it,  be* 
caufe  it  appears  naught.     1  Salk.  607,  608.     Mich.  9  Ann.  B.  R.     Parifh  of  South  Cadbury  v« 

Parifli  of  Braddon. Poor's  Settlements*  17  a.  pi.  8x7  cites  S.  C. ——MS.  Calcs,  S.  C. 

by  name  of  the  Queen  v.  Sooth  Cadbury  and  Braddon. 

f  An  order  of  iefliona,  Chat  quafhcs  an  order  of  the  twojufticea,  is  good,  though  it  r/vM  no  reafon. 
MS.  Cafes.  Mich.  8  Ann.  l^he  Queen  v.  Inhabitanis  of  St.  Giles  in  Reading.  It  oeed  not  fet 
forth  whether  the  fatd  order  was  quafhed  for  form,  or  upon  the  merits. 

9«  The  feffions  confirmed  the  original  order :  it  began  thu^,  It  >•  •  rule 
vpon  hearing  the  appeal  of  Burcoty  it  was  moved  that  the  parifli  ^|  * ^^^"' 


tb€ 

face  'of  it 
maybe  tabem 
to  be  good, 
pr  bad,  the  Court  will  tX^tyt  fuppofe  it  to  be  right*    Foley's  Poor  Laws,  279.  Anon. 

10.  The  feifions  appoint  two  of  the  inhabitants  to  be  overfeersy 
not  faid  fuhftantial  inhabitants^  as  the  ftatute  direds ;  and  quaflied 
per  Cur,    poor's  Settlements,  123.  pi.  168.    Mich.  1726,  B.  R*  . 
7'he  King  v.  the  Inhabitants  of  Chilmarton. 

(P)     Orders  of  Seffion$.  ^  ^ajbed  for  what,      See(o) 

I.  TT  was  moved  for  fetting  afide  of  an  order  of  feflions  for 

X  the  fettling  of  a  poor  perfon  in  a  town  which  had  been 
Tent  thither  by  an  order  of  2  juftices  \  and  it  was  confirmed  upon 
an  appeal  to  tbe  feflions.     But  the  Court  would  hear  nothing  oftht 
merits  of  the  caufct,  the  order  offejjions  being  in  that  cafe  final^ 
tmlefs  there  had  been  error  in  fornu     i   Vent.  310.    Paich.  29  . 
Car.  2.  B*.  R» 

%•  An  order  of  feffions  was  refofed  to'be  quaflied/  becaufe  rr« 
quiring  fomething  out  of  their  power  nobody  was  hurt  by  it,  and 
therefore  did  not  aiF^£t  any  body.  Carth.  161.  Mich.  2  W,  & 
M.  B.  R.    The  King  v.  Moor. 

3«  The  feflions,  upon  appeal,  made  an  order  to  return  a  poor  ^o<it\  Scc^ 
Bian  to  the  parifli  whence  he  was  removed,  but  did  not  by  any  ex-'  tlementa, 
^r4%  words  vacate  the  \Jl  order:  but  per  2  J.  contra  Holt  Ch.  J.  «.48pla8fi. 
L^pffiMHs^wder  vacates  the  order  of  2  jujiices  by  implication  $  be-  ***"      * 
•ayfe  it  orders  the  contrary,  and  that  is  fuffi^ient  \  and  fo  the  order 

Yoi-XIX,  .         Dd  was 


3i%  de09fon0  of  tfie  ^encu 

Wat  confirmecL  Carth.  222*  Pafch.  4  W.  &  M.  B.  R«  The 
King  V.  HartficM  Pariih. 
3Sa!k.  S57.  ^  An  order  made  by  2  jufttces  of  the  peace  for  fettling  a  pioor 
oameo/fu-  P^rfo*^  was  quafbed  by  the  feffions ;  but  becaufe  it  dfd  not  appear 
dy  V.  Pad-  that  it  canu  befgrt  them  by  way  of  appeal^  without  which  they  have 
^y^-~  no  rarifdidioii,  this  order  of  feffions  was  quaihed.  2  Salk.  479. 
Sr«^  P'-  25-    Pafch.  9  W.  3.  B.  R.  Anon.  , 

£^.pU9^      5.  Order  was  made  at  feffions  ^or  relief  if  for  prtfoners  in 
gaolsy  mtd  providing  materials  tofet  them  on  wori^  upon  tht;  ftatute 
of  14  Eliz.  cap.  5.  and  19  Car.  2.  cap.  4.  by  which  a  (um  was 
ailefTed  on  the  feveral  pariuies,  not  exceeding  what  is  allowed  by 
both  a£b ;  but  -it  was  qua(hed,  becaufe  they  ought  to  make  diJlinJ^ 
crden  upon  the  different  Jlatutes ;  the  money  to  be  levied  by  virtue 
of  each  ftatute  being  applicable  to  different  purpofes.     2  Salk. 
487.  pi.  47.     Hitt.  n  W.  3.  B.  R.     Eaton-Bridge  Parifli  v. 
Weftram  l^rifh  in  Kent. 
f>bor»«  S«t-       6^  A  juftice  of  peace  was  furueyor  of  the  highway,  and  a  matter 
*7i!T7t.     wA/VA  concerned  his  office  coming  in  quejiibn  at  the  fejfionsj  he  joihed 
pi.si6.S.C.  in  making  the  order^  and  his  name  was  put  in  f hi  caption*     Aiul  per 
t  353  3  ^^'^  ^^'  J"  *^  ought  not  to  be,  as  if  an  action  be  brought  by  the 
chief  juftice  of  C.  B.  in  the  court  of  C.  B.  the  placita  muft  be 
coram  Ed'ro  Ncvill  Mil.  &  fociis  fuis,  and  not  coram  Thoma 
Trevor,  &c.     And  it  was  ouaftied.     2  Salk.  6o7.  pi.  6.     Hill. 
3  Ann.  B.  R.     The  cafe  of  Foxham  TithirTg  in  Com.  Wilts. 
MS.  Cifct.        7.  Thomas  Hobbs,  his  wife,  and  3  children,  being  removed 
Ann.  B.  R.  ^^^^  Horfloy  to  Smallcy,  they  appeal  to  the  feffions ;  the  feffions 
s.  C.bythc  make  an  order,  reciting,  that  whereas  it  appears  to  them^  upon 
nanieofthe  hearing  counfei  on  both  fides,  that  the  boundaries  of  the  parijb 
thcYnhlbU  ^'^"^  ^^  f ''5/^'^»»  *«^  that  they  have  no  power  to  inquire  Into  that 
urns  of       matter  they  fet  afide  the  order  of  the  2  juftices ;  but  the  feffions- 
**o'^y  »n^  order  was  here  quaflied ;  for  per  Curiam  they  have  power  to  i»- 
A*nd  fa>^«,     ^^^^  '"'^  '*'  boundaries  of  a  parijb  concerning  fettlements^    Poor's 
tWatopon     Settlements,  9,  10.  pi.  14.    Hill.  1722.    Smalley  Pari(he*s  cafe. 

•  propofal 

sifdt  t<rgo  M  trial  the  erdcr  was  %ittlhed  by  confenc. 

» 

S.  The  Juftices  ma^e  an  vrder  t»  remove  Ann  Morgan  and  btr 
ihildren  from  Lai>gucren,  upon  her  oath  that  Jhc  was  Jpji  fcttUi  at 
Panteed,  her  hujband  being  gone  for  afoldier*  The  feffions  quaflied 
thd  ofder,  it  not  being  upon  the  oath  of  the  ht^and:  but  the  order 
of  feffions  was  quaft)ed  here,  being  (et  forth  in  the  order  that  the 
hulband  was  beyond  fea.  Poor^  Settlements,  13.  pi.  18.  Triiw 
-  22  Ann.     Langueren  Pari(h  v.  Pameed  Parifti. 

9.  Tht/iffions  quajhed  tht  OTxgiDai  order  for  injufficiency^  whom 
it  was  geod^  and  the  feffions<>order  was  quained  m  B.  R.  for  that 
reafon.  Poor's  Settlements,  35.  pL  56,  Trin.  1714.  The 
Queen  v.  the  Inhabitants  of  Meils. 

xo.  It  was  moved  to  quaih  an  order  of  feiGons,  which  qoafhed 
an  order  of  2  juftices,  and  recited  as  a  rea/on  of  their  quafiing  stj 
that  there  was  not  duo  notice  given  of  the  ^fpioly  purfuant  to  tbo  a^-  i 


%tfiMon^  of  tlie  ipeace*  sss 

^9  Gid.  And  per  totam  Curiam  the  order  of  (eflions  muft  be 
quaflied,  becaufe  they  faid  that  due  notice  not  being  given,  WiS 
no  reafon  to  quafh  the  order  of  2  juftices,  but  niight  be  a  reafoa 
to  adjourn  the  appNcal*  Foley's  Poor  Laws,  245.  Trin.  10  Geo* 
B.  R«  Anon. 

II.  On  rule  to  (hew  caufe  why  an  order  of  feffions  (bould  not 
be  quaQied,  feveral  exceptions  were  taken  to  it  by  counfeL  The 
e^rder  he  faid  was  made  upon  an  appeal frtm  the  dijburfemints  of  certain 
churchwardens  and  overfeers  of  the  poor  for  the  year  17  30.  On 
this  appeal  the  Court  oli  feffwis  adjudged^  that  thefe  officers  had 
made  feveral  difburfements  mt  warrantable  by  law,  and  therefore 
ordered^  that  they  fhould  pay  the  fum  of  ill.  being  the  amount  ef 
thofe  difburfements  to  the  fubfequent  churchwardens.  The  excep'^ 
tiofis  taken  to  this  order  was,  ift,  That  by  the  ftatute  of  43  £liz. 
the  firft  application  ought  to  have  been  2  jujiices  i  but'  in  the  prefenC 
cafe,  the  application  wzs  to  the  feffions  in  the  firft  inftance* 
2dly,  That  the  appeal  appeared  to  have  been  made  at  a  former 
fejfionsy  and  no  order  for  the  adjourning  itj  fo  that  there  was  a  dif- 
continuance.  3dly,  That  it  does  not  appear  at  what  time  thi 
firft  feffions  was  holden^  which  is  neceflary ;  becaufe  by  aft  of  par- 
liament thefe  quarter-fejjions  can  be  held  only  at  particular  times. 
4thly,  That  the  difburfements  of  churchwardens  are  not  under  the 
jurijdi^ion  of  the  jujftces  of  peace,  but  only  the  difburfements  of 
overfeers.  Sthly,  That  the  order  is  made  upon  4  perfons  to  pay  the 
til.  whereas  it  ought  to  have  been  fpecified,  what  part  each  of  the 
perfons  ought  to  pay.  6thly,  That  the  order  requires  the  money 
t§  hi  paid  to  the  ftdfequent  overfeers  not  naming  theniy  and  it  does 
not  appear  that  there  were  any  overfeers  then  in  being.  But  the 
other  fide  prayed  a  day  to  anfwer  thefe  exceptions  ;  and  accord- 
ingly the  rule  was  enlarged.  £x  Relatione.  2  Barnard.  Rep.  in 
B.  R.  228, 229.    Hill.  6  Geo.  2.  1732*    The  King  v.  Barfield. 

(QJ     Quaflied.    In  Part.  [  354  ] 

I.  A  WOMAN  was  removed  by  order  of  2  juftices  of  the 
m\  peace  to  her  hufband^  and  upon  appeal  to  the  feffions  it  is 
there  ordered^  that  the  man  and  his  wife  be  removed  to  the  fame 
flace^  whence  the  woman  was  removed  before.  Now  upon  motion 
this  order  of  feffions  was  quafhed  quoad  the  hufhand.  Comb.  227. 
Mich.  5  W.  and  M-  in  B.  R.    Knight's  cafe. 

2.  An  order  was  made  at  the  feffions  that  an  order  of  7,  juftices  Poor's  Sef« 
touching  the fettlement  of  A.  be  difchargedy  and  that  A.  be  fettled  at  B.  tlemcmi. 
Per  Cur.  they  could  only  difcharge  the  order  of  2  juftices,  there-  c«css/c!!l! 
fore  let  that  part  be  confirmed,  but  they  could  not  appoint  a  new  s.  p.  FaVr 
place  of  fettlement,  therefore  let  that  part  be  quaihed ;  for  the  J^  ^»fc^* 
Court  may  confirm  in  part  and  qudh  in  part,  as  is  frequently  xhe  Qu«n' 
done  in  oraers  touching  *  baftafd-children.    Comb.  286.    Trin.  v.Miivertoo 
6  W.  &  M.  B.  R.    Haincs^s  cafe.  KlT 

tiemeata,  to6.  pi.  •47.  citer  S.  C. S.  P.    Nelf.  Jaft.  545.-7— —*  S.  P.    Per  Holt  Ch.  J. 

Comb.  264.    Tiito,  6  W.  &  M.  B«  R.  Anon. Poor's  2>culcfflcn(s»  151*  pi*  i^.  citet  S.  C*. 

D  d  2  3.  4^ 


354  &mion^  of  tfje  tpeace^ 

J^oor»»  Stu  2^  ^,j  ^^j^^  ^^j^  originally  at  quarter^fejpeus  fet  fortb^  that 
•ft?!pi!«66.  ^^^^^^^  '^^  parijh  of  D.  was  burdened  with  poor^  and  that  E. 
S.  C.  had  no  poor,  therefore  D.  Jhould  be  annexed  to  E.  and  that  tbg 

occupiers  of  lands  there  Jhould  contribute  20/.  per^  ann.  by  equal 
monthly  payments  to  D.  as  long  as  D.  Jhould  be  overburdened  with 
poor,  and  E.  had  none.  Per  Holt  Ch.  J.  by  the  ftaCute  43  Eliz^ 
the  feflions  may  tax  particular  perfons  in  aid  to  that  pariQi  which 
cannot  relieve  its  own  poor,  or  they  may  alTefs  the  whole  parifh 
in  a  certain  fum,  and  leave  it  to  the  parifli-officers  to  colle£l^ 
and  levy  the  feme  of  particular  perfons,  which  was  well  done  in 
this  particular  cafe,  but  that  fo  much  of  the  order  as  concerns  the 
einnexing  cf  the  parijhes  is  void.  2  Salk.  480.  pi.  31  •  Hill.  9 
W*  3*  B.  R.     Dimchurch  v.  Eailchurch. 


(R)    Of  their  Entries  aiid  Proceedings. 

But 

€orporaiedt    bccaufc  it  was  adJeJftoH*     In  conC  tent*  and  not  pro  com*     Vent. 

"oXrho*  39-  '^^  "•  *'  ^^^-  ^-  ^*  ^-  ^"^^^^ 

it  were  not  p  o  bur^ o«     1  Veot.  39.  Anon. 

Poor'*  Set-       2.  No  caption  of  an  order  of  feffions  was  returned^  but  there 

«*^!^pU8s.  "''^^  ^"^y  ^^  ^^'^  ^^  ^^  feflions  on  the  top;  but  it  was  not  faid 

s.  c.  that  ordinatum  fuit  prout  fequitur,  &c*  but  the  order  was  diftinA 

without  relation  to  the  ftile;  fed  non  allocatur,  but  held  well 

enough.     Carth.  222,    Pafch.  4  W,  &  M.  B.  R.     The  King  v. 

[355  1*  ^oUiton  ParicTi. 

^Mod-aag.       '3.  Indi5lment  for  refujing  to  relieve  and  maintain  Elizabeth, 
The  King     ^j^  ^^  of  his  fin  John  Turnock  according  to  an  order  made  in  the 

fl^  c. —  fiJJ^^^h  which  order  was  fet  forth  in  the  indiibnent  in  haec  verba, 

ik>  zn  order  viz.  jld  generalem  feffion^  pacts  tenf  apud  Marlb,  in  iff  pro  com^ 


V 


'''^l/rf[^Il  ^^'^^^»  ^^*     ^"^  ^'  *^  motion  of  Mr.  Eyre  the  indi<ftment  was^ 

^dVtthe  '  quaflicd,  becaufe  the  order  was  only  faid  *  to  be  made  at  the  general 
j-jfiont,  and  fejftons,  and  not  at  xht  general  quarter -Jeffions ;  for  the  quartcr-feflions 

''^  vcd^b  ^^^  appointed  by  2  H.  7.  cap.  4.  though  it  appears  by  the  fame  fta- 

^iiiorari  tute,  that  there  may  be  a  general  feflions  at  other  times  •,  and  43 

into  B.  R.  Eliz.  cap.  2,  S.  7   appoints  orders  in  thefe  cafes  to  be  made  at  the 

cnc.cxccp.  general  quarter-feflions.     2  Salk.  474.   pi.    ii,     Mich.  8  W. 

lion  (among  o  ^  t/t     r 

otficrsj  to     B.  K.     1  he  Kmg  v.  1  urnock. 

the  order 

off'Jpomt  was  tliat  it  was  ad  gtnertlemjeffimtm^  &C.  but  did  ntH  fay  quarterialtm  \  and  thr  ftatote 
IS  rxprefi  in  dirrdin;;  the  appral  before  the  jullicet  at  (heir  quartcr-fririons;  and  this  being  a  new 
1  iw  iind  a  new  jurifdidion,  ou^hi  to  be  literally  purfued.  And  Hok  Ch.  J.  was  of  that  opinion« 
and  two  judicei  contra  ;  therefoic  it  was  adjourned  to  fearch  ^or  precedents^  and  upon  fearch,  they, 
<rfryr  found  to  be  ^o/ift  ^vayt^  and  atmoft  equally  in  oumber.  Carth.  22a.  Paftih.  4  W.  &  M. 
B.  R.   The  King  v.  Coll'um  Inhabitant*. 

So  an  order  "P""  H.y^r  mawtalrthg  bis  daughter  was  qua  (bed,  becaufe  it  «'«*  reehed  to  be  mAdt 
ad  gerteralem/fj^ojtem  pjcis,  and  mt  ad  quarterialem  frflioncm  pacis,  according  to  the  Aatute  of 
43  Eliz.  cap.  2.  2  Salk.  47G.  pi.  16.  Iliil.  %  W.  3.  B.  R.  furn^iri  csfc.*— Foor's  Settle- 
iriiCtttS;  140.  pi.  184,  S.  C. 

Serjeam 


9>z9»ionfi  of  tU  ^tnct*  355 

Serjeant  Hawkins  fays,  that  Mr.  Lambard  frems  to  make  no  diftinfiiop  between  general  and 
quarter  {rf&ons,  but  to  take  them  as  fynonimous  tcrmi :  but  it  fcems  the  better  opinion^  tliac 
quarter -fefftoHt  are  a/peciet  only  of  getteral /fffioftt^  and  that  fuch  fellions  only  are  pioperly  called 
general  qtiarter-fi'JpOHtf  which  are  bolden  in  the  4  qttarters  of  the  year  in  purfuattce  of  toe  ftatyte  of 
%  H,  5.  4.  and  that  any  other  fcfllioos  holden  at  any  other  time  for  1  he  general  execution  of  the  au- 
thority of  juftices  of  the  peace  which  by  the  other  ftaiute  the  juflices  ol  the  peace  are  authorifcd  to 
hold  ofteoer  than  at  the  times  therein  fpccificd,  if  need  be,  may  be  properly  called  general  fefljons* 
and  that  tbofe  holden  on  a  fpcctal  occafion  f«r  the  execution  of  fom?  particular  branch  of  their 
Authority,  may  properly  be  ^Wt^fpecialfrjpons.     a' Hawk.  PI.  C.  42.  cap.  8.  S.  47. 

4.  Exception  was  taken  to  the  caption  of  an  order  of  fejjions^ 
becaufe  it  defcrihed  the  jujiices  as  juftices  of  the  peace  only^  and  not 
as  juftices  of  oyer  and  terminer^  but  the  Court  over- ruled  it,  and 
iaid  that  the  juftices  do  not  hold  their  feflions  for  the  examination 
and  judging  of  matters  relating  to  the  poor  by  force  of  their  com- 
miflion  of  oyer  and  terminer.  MS.  Cafes.  Hill.  4  Geo.  B.  R. 
Anon. 

5.  It  is  a  regular  way  in  cafes  of  appeals  to  the  feflions  about 
fettlement,  to  enter  the  appeal  before  the  two  juftices  that  made  th$ 
9rder^  iind  they  to  return  the  order  with  the  appeal  into  the  fejjions ; 
per  Holt.  Powel  faid,  thev  always  did  otberwife,  however  this 
would  be  a  |;ood  rule.    Mo.  Cafes, 


(S)     Prhate  Seffions. 

I.    A  PRIVATE  feflions  of  the  peace  is  not  faid  to  be  held 
J\.for  thi  county,   per  RolL   Ch,   J.     Sty.    359.     Mich. 

1652.  Anon. 

2.  If  any  thing  he. done  at  a  private  feflions  of  peace,  it  ought  ta 

be  returned  to  a  quarter-fejjionsy  or  into  B.  R.     Per  Roll,  Ch.  J, 

Sty.  360.    Mich.  1652.  in  Staples's  cafe, 

(T)    Next  Seffions.  Sec.     How  underftood. 

[356]* 

I.    A  N  order  was  made  by  two  juftices  in  fej/ions*  timcy  about  ^^^/rjion* 

I\  keeping  a  baftard-child.     Whether  the  faid  feflions  fliall  "^^^i^J" 

be  &id  the  next  feflions  within  the  ftatute  of  18  £liz.  ?     Mod.  20.  oa<iher%fi\ 

pi.  54.     Mich.  21  Car.  2.  B.  R.  Anon.  adjownedta 

tbel^b^nd, 
iettueen  tbefe  times  an  order  of  removal  was  made  by  %  jufilcn\  the  parijb  to  v>bicb  they  wete  re^ 
moved  *  appealed  to  tbe  adjourned  feffi^ns  \  and  whecher  that  this  is  to  be  idkrn  to  be  the  next 
f<tfliona  within  the  a^  waa  the  qucre.  The  whole  Court  agreed,  that  if  an  order  waa' dated  before 
the  feflioha,  and  not  ferved  till  after,  then  the  feflions  that  came  after  the  fervice  of  the  cider  waa. 
the  next  feflions.  Parker  Ch.  J  faid,  he  took  thia  to  be  well  enough ;  and  he  could  not  diftinguifla 
this  from  ih«  cafe  of  a  perfon  taking  the  oaths  the  fame  term  he  had  a  place,  which  by  Holt  Ch.  J. 
waa  held  well.  Eyres  J.  was  of  a  different  opinion ;  and  he  thought  that  the  next  mutt  meaq 
that  which  waa  next  after;  and  though  fome  inconveniencies  might  arife  from  that  conOrufiiont 
yet  he  took  the  law  now  to  be  fos  et  adjourn/  (Quaere  de  Ceo.  Foley's  Poor  Laws,  161,  163* 
Hill.  11  Ann.  ^^  R.  between  the  PaiUhea  of  Monk's  Riiborougb  and  Piiiice's  Kiiitorougb  ia 
Com'  Bucks. 

!•  An  order  was  made  by  the  jujiices  of  the  peace  of  Maidftone  Th«  R«- 
divifton  in  Kenty  for  keeping  a  baftard  child  froin  which  there  was  J^dWeo 
an  appeal  to  the  feflions }  feveial  motions  were  made  to  quafti  the  the  ftaiuir; 

l>d  3  iame.  fcrhcfaya. 


35^  9tsgli$vfi  Of  tie  ^em* 

it  fcems  fame.  And  after  feveral  debates,  it  was  refolved,  that  die  words 
KTchpg^l-  in  i8  Eiiz.  cat.  3,  viz.  Next  quarter-feffions>»tf//*^/»//ifirrfthe 
Keb  534.  nixt  quarter^fejjions  held  for  thai  divijion  of  the  county  in  which  it 
pi.  34.  and  tuas  made^  ananot  the  very  next  feffions  in  the  county  \  for  if  (p, 
S  48*  The  ^^^  ^^  appeal  ought  to  be  to  the  fefllons  at  Canterbury,  whereas 
King  V.  this  ofder  was  made  in  Maidftone  divifion,  and  neither  of  thofe 
Costing,  dlvifions  intermeddle  with  matters  done  in  the  other  divifion.  Bui 
fh*f  by  ^*'  JSf^^//ff|^  y.  contra  \  for  the  next  feffion  rauft  neceffarily  be  Intended 
confcnc,  the  the  next  in  the  county,  and  not  that  which  (ball  be  next  in  this 
order  wM  divifion ;  inafmuch  as  the  ftatute  takes  particular  notice  of  Yorlc* 
qu^aftied,  (hire,  whcrc  there  are  fuch  dif!in£t  Mions,  and  makes  provlAoa 
tfndrccurity  for  that,  and  not  for  the  other  counties.  Sid.  149.  pi.  14.  Trin* 
put  in  to      I  r  Car.  2.  B.  R.    The  King  v.  Coyilan. 

•bide  ibc         "^  ^  J 

order  of  the  next  fefliom,  and,  to  pay  the  church- wardena  their  chargea,  and  the  ratber  for  that 
ICeding  infifted  that  the  order  ought  to  be  at  the  next  ftffiotu  predfely^  ualeft  where  the  law  takci 
nolioe  of  any  particular  diviiionay  aa  in  Yorkfhirc. 

The  next  3.  Whether  the  next  feffions  for  an  appeal  to  an  order  of  fettle* 
JSnoM'to  "^^"^  ^^'  ^^  t2\ien  to  be  the  next  after  the  making  the  order,  or 
which  an  next  after  the  parties  find  themfelves  aggrieved?  Dubitatur. 
appeal  muft  Carth.  288.  Mich.  5  W.  &  M.  B.  R.  The  King  v.  Hunt- 
t'i/^>r    ingtown  PariQi  in  Chefhire. 

tbtf^rtjf  ifgnev(4»    it'  Mod.  336*    Mich.  11  W.  3.  Anon^ 

4.  An  order  made  ad  generalem  quarterialem  fefjionem  pads  tent* 
pro  conC  Suffolk  per  adjomamentum  was  quafhed  i  now  it  did  not 
appear  that  this  was  the  next  general  quarter-fejponsy  for  it  might 
be  that  the  general  feflions  was  begun,  and  continued  by  adjourn-*' 
ment  before  the  order  was  made*  MS.  Cafes.  ,The  Queen  v, 
the  Inhabitants  of  Hindercleave* 

5.  It  was  moved  to  quafb  an  order  of  two  juftices ;  becaufe 
^y  the  caption  of  the  order  of  feffions,  //  did  appear  that  the  appeal 
%vas  not  till  one  fejjions  had  been  pafi^  fo  that  the  feflions  had  no  ju- 
rifdiclion,  and  the  parties  were  concluded  for  want  of  appealing  ; 
fed  per  totam  Curiam :  the  order  of  two  jujlifes  might  not  bejerved 
fill  the  firji  fejjionf  was  oper^  fo  confirmed  the  order.  Foley's 
Poor  Laws,  09.  Mich,  i  Gpo.  B,  R.  Pariib  of  St.  John's  v* 
f^Uh  of  Mijbrok?. 

fhil  hca'd^'  (^)  Q^  "^^^^  *^0^  ^^y  inquire^  and  proceed  there- 
fee  Lamb.  UDOtlf 

Eircn  Lib,  * 

4.c.p.,9.    ^^  a  H.  5.  4.    AUTHORfSES  the  jujices  in  their  fefwnt 

Jl\.  to  examine  all  labqutersj  artificers^  Jirvants^ 
and  their  mafters  upon  oathj  and  fo  punijh  them  for  (iffences  agoing 
p  ^  tbejiatute  of  labourers. 

Lid  a  o  ^'  ^^^^^  ^^  *  judgment  upon  an  indi£):ment,  before  Juftices 

pi.  26^'  ^^  peace,  for  *  reciting  a  libellous  and  fcandalous  letter  agamft  M, 
Trin.  17  to  a  feme,  whom  M.  intended  to  marry.  And  the  errors  afligned 
Sji'iVwl?  W?^^>  *^»  ^^^  *^  ^^^  ^y  *  private  letter,  and  Aot  puoiibable 


i^0!effon9  of  fi&0  Ij^mttt  isj 

hy  ind^dment,     2dly,  If  it  be,  yet  not  before  juftices  of  peac«y  ting  a  letter 
but  commiffioners  of  oyer  and  terminer,  who  have  words  in  their  'jV^^u 
commiflion  de  propalationibus  verborum.     And  for  both  caufes  nottomarry 
Hide  Ch,  J.  at  the  firft  held  it  erroneous }  but  in  l>in.  Term,  M-  becaufe 
after  Hide  being  dead,  Twifden,  Keeling,  and  Windham  held   it  brurhccL^' 
indidlable,  becaufe  it  tended  to  the  breach  of  the  peace,  and  before  and^ad  iHe 
juftices  of  peace,  as  well  as  before  juftices 'of  oyer  and.  terminer.  po«»  »"<! 
Ley.  139.     Mich.  16  Car.  2.  B.  R.    The  King  v.  Summers.      '^l*^l''l 

groat,  and  had  declared,  that  if  he  married  her,  he  would  allow  a  whore  50/.  a  yrar.  And  thit 
leticr  was  not  fubfcribed,  bat  conveyed  to  her  by  S.  and  for  this  S.  wa«  fined  at  the  (e(li«ins  too/, 
who  brought  this  writ  of  error.  ■  ■     S.  G.    Keb.  77a.  pi.  7.  788,  pi.  4t.    Mich.  i6  Car.  a. 

Adjornatur.  and  931.  pi.  40.  Trid.  17  Car.  b«  The  judgment  amtracd  againft  the  cxecutora 
of  Summeis. 

3.  The  feflions  cannot  indiSifor  pitty  trettfon ;  per  Holt  Ch,  J, 
12  Mod.  III.     Hill.  8  W.  3.  Anon. 

4.  Indi£lnient  vpon  the  13^  Eliz.  for  making  cables  of  old 
ftuflf  concluding  contra  fonnam  ftatuti  generally  1  and  the  penalty 
given  by  the  ftatute  is  four  times  the  value  of  the  cables,  te  be  re* 
covered  by  bill  of  plaint  or  information ;  and  it  was  quaflied  nifi, 
upon  this  exception,  that  the  juftices  of  peace  have  no  jurifdi^lion 
given  them  by  the  ftatute,  and  the  indidlment  was  taken  before 
them  at  their  quarter-feiSons.  22  Mod.  514*  Pafch.  13  W.  3* 
Anon* 

5.  So  in  cafe  of  an  indidment  upon  the  Jfatute  of  ufury  atrainft 
the  lender;  as  was  adjudged  on  writ  of  error.  12  Mpd.  514* 
cites  Trin.  4  Ann.     Smith's  cafe. 

6.  Ey  6  Geo,  I.  cap.  21.  S.  10.  Upon  appeals  to  jujiices  of  peace 
in  their  quarter-fejjions^  ogainfi  judgments  gtven  by  jt^ices  upon  in* 

formations^  for  ofiences  committed  contrary  to  the  a£^s  relating  to 
the  duties  upon  malt,  and  upon  hides  and  fkins,  tanned^  tawe^  or 
dreffed^  and  upon  vellum  or  parchment  made  in  Great  Britain^  the 
juftices  in  quarter-fejjions  Jhall  proceed  to  rehear  the  truth  and  merits 
ofihefaSls  in  queftion^  and  to  re-examine  the  witneffes^  and  thereupon 
finally  determine  between  the  parties  \  and  if  any  defe^  of  form  Jhall 
he  found  infucb  proceedings  before  the  particular  juflicesyfuch  defeats 
mfj  be  amended  by  order  of  luch  (}uarter-feftions. 


(W)    Of  A^tmrnment  of  Scffions, 

I.    AN  adjourned  fijjions  cannot  invade  or  run  into  another  fub- 
jl\  fequent  feflions*    Lutw.  911.  in  cafe  of  Thurfton  v, 
Slatford. 

2.  At  the  qqarter-feffions  there  may  be  a  trial  the  (me  fefjions^ 
if  there  bean  adjourmnentj  fo  as  there  may  be  15  days  between  the 
tcfte  and  the  return.  I2  Mod,  50.  Hill.  5  W.  &  M,  B.  R. 
Anon; 

3,  An  order  was  made  by  3  juftices  to  remove  S,  from  H.  to  Poor'a  Sc«. 
Rf  who  appealed,  and  at  the  adjourned  fejjions  the  two  parijbcs  ^'  g'*,'*'- 
0greed  to  put  off  the  determination  of  the  caufc  till  the  next  fejjions^  ciic»°i>.*(?. 

D  d  4  which 


^$s*  Btmom  of  tfie  peace^ 

which  feffions  vacated  the  order  of  the  two  juftices^  and  now  It 

was  moved  to  fet  afide  that  order ;  becaufe  the  appeal  ought  to  be 

at  the  next  feffions  by  the  Oatute  1 3  Car.  2.  and  3  &  4  W.  3. 

there  to  be  finally  detrrmined :  and  for  this  reafon  it  was  quaihedi 

3  Salk.  258.  Hill.  8  W.  3.     Spencer's  Cafei 

poir'sSet*       *4.  A  motion  was  made  to  quaQi  an  order  of  feffions,  becaufe 

tlemems^     the  juftices  had  adjourned  the  appeal  from  one  feflions  to  another, 

cites  s.'c.-^  and  (o  the  determination  upon  the  appeal  was  not  at  tht  next 

12  Mod.      quarter- feffion :  fed  non  allocatur ;  for  the  appeal  fm{/i  be  *  lodged 

aSo.S^.by  ^^  ^j^  ^^^  quarter -fejfions,  yet  when  it  is  lodged  the  juftices  nwy 

inhabitanu   adjourn  it:  per  Cur.  2  Salk.  605.  Trin.  11  W.  3.  B«  R.    The 

of  King*!-     cafe  of  King's-Langley  parifh. 

Langlcy  v.   , 

the  Inh^bitanu  of  St.  Peter's  io  St.  Alban's.  S.  C.  Ld.  Riym.  Rep.  481.     It  was  sn  aj^pnl . 

from  an  order  for  removal  of  a  poor  pcrfon.     And  per  tot.  Cur.  The  femons  mtty  well  adJ9urM 
an  appeal  upon  dchzte /»^/artirr  confideratiti,  %  Blackerby's  Juft.  tit.  Appeal,  cites  S.  C. 

*  Where  appeal  lies  to  the  next  Jejftws^  if  it  be  then  received  and  lodged  there  it  is  fufficicD^ 
and  the  juftices  may  proceed  upon  it  at  the  nextfej/tom  after.  Cumb.  365.  Pafch.  8  W.  3.  B.  R* 
Karlh's  Cafe. 

5.  IndiSment  was  taken  at  fcflions  held  fuch  a  day  by  adjourn* 

menu  without  Jhewmg  from  what  time  they  had  adjourned  \  and  that 

exception  was  taken,  but  over- ruled.     12  Mod.  408.  Trin.  12 

W.  3.  Anon, 

Poor's  Set-       6,  Though  a  feffions  may  adjourn  from  one  day  to  another,  and 

J4^pi!i88.  ^^  ^^^  '^y  adjournment,  vet  //  miijl  not  appear  in  a  luinp,  as  Atting  3 

cUetS.C.     days  together,  but  difiinnly.     2  Salk.  6o5«  pi.  2.  rafch.  I  Ann. 

B.  R.    Per  Holt.  Ch.  J.  in  the  cafe  of  Linfield  parifh  v.  Battle 

pariih. 

7.  An  indinment  was  found  before  the  juftices  for  the  county  of 
Lincoln  s^gainft  a  conftable  for  refufuig  to  obey  an  order  of  the 
juftices,  and  the  defendant  was  tried,  convided,  and  hsAjudgmcnt 
'  given  againft  him  at  a  general JeJJions  held  the  3^  day  of  M(^y  (which 
was  after  the  Eajier  feffions  began)  by  the  adjournment  of  the  Epipbanjf 
feffions ;  a  writ  of  error  was  brought,  and  it  was  alleged  for  error, 
that  the  juftices  cannot  continue  one  general  feilion$^to  a  day 
fubfequent  to  the  time  appointed  by  2  H.  5.  cap.  4.  for  the  holding 
another  original  feffions,  and  for  that  reafon  the  judgment  was  rc« 
verfed  per  tot.  Cur.  MS.  Cafes.  Trin.  4  Geo.  B.  R.  The 
King  V.  Grince. 


(X)   Informations  againjl  a  Court  of  SeJJwni^  or  againft 

Jt{/lices  of  Peaces  For  what. 

z.  /^^  njle  to  (hew  caufe  why  an  information  (hall  nqt  go 
V^  againft  the  defendant,  the  chief  matter  of  comphint 
againft  him  was,  for  that  upon  complaint  being  made  to  him  as  a 
juftice  of  peace,  that  a  certain  perfon  hddflok  fome  bands  belonging  to 
another  as  adminifiratrixj  he  committed  him  ;  whereas  it  is  known 
law,  that  this  was  not  felony  till  the  late  ad  of  parliament,  and  this 
offence  was  before  that  afl :   for  which  reafon  it  wa$  iaid|  thjs  cqm- 

ibitm^At 


%tf»ion^  of  tl^e  peace^  ss^t 

^mitment  was  entirely  illegs^.  The  Court  howcrer  refufed  to 
make  the  rule  abfolute,  though  ttiey  faid,  this  was  certainly^ orr;^ 
mi/demeanor  in  the  juftice.  t  Barnard.  Rep.  in  B.  R.  340«  Tri(i* 
3  Geo.  2.  1730.    The  King  v.  Taylor. 

2.  On  a  rule  to  (hew  caufe  why  an  information  (hould  not  go  • 
Igainft  the  defendants^  who  wt^e  by  charter  appointed  jufiices  of  the 
Jejfions  m  the  atj  of  Sarum.  The  fa£k  came  out  to  be  thus :  The 
aefendarAi  bad  never  held  a  court  Jince  the  year  1 723.  the  recorder  rftbe 
aty^  who  generally  affijied  at  this  aflembly,  being  made  chancellor  (flre^ 
bmdj  and  that  they  had  little  or  no  bidjinefs  ;  however,  upon  a  mandamus 
coming  down  to  them  lately  to  make  a  rate^  they  were  obliged  to  hold  one^ 
which  they  intended  to  do  for  that  particular  purpofe  only.  When  the 
Court  was  fitting  a  bill  of  indl^ment  for  a  nmfance  was  offered  to  be 
preferred ^fore  them;  but  they  had  fummoned  no  grand  jury:  . 

and  upon  that  they  made  an  entry  in  their  books,  that  this  indiiiment  £  359  I 

,Jhould  be  r^effed^  giving  this  fpecial  reafon  for  it,  that  they  had 
affimbled  thcmfehes  as  a  court  for  this  prefent  purpofe  only  of  maicing  a 
rate;  and  yet  in  the  fiile  of  the  court  they  had  called  themjihes  a 
general  fefjions.  The  attorney-general  fubmitted  it,  that  this  was  a 
very  unwarrantable  ad  of  power ;  and  therefore  prayed,  that  the 

'jnile  Ihould  be  made  abiblute.  Judge  Probyn  (aid,  that  he  had  a 
doubt  whether  a  general  feflions  had  conufance  of  indictments  for 
nuifances  ?    To  this  the  attorney-general  anfwered,  that  he  had 

.beard  it  often  &id  in  this  court,  that  every  feflions  at  Hicks's-hall 
is  a  general  feflions,  and  yet  nothing  is  more  known  than  that 
they  hold  (dea  upon  thefe  mdiftments  eonftantly.  However,  the 
Court  faid,  that  as  this  was  a  particular  franchife  chat  had  authority 
indeed  to  hold  fuch  a  Court,  but  held  them  very  feldom,  they  took 
it  there  was  nothing  in  this  cafe  but  a  mi/iake  in  judgment  tn  the 

jufiices^  and  therefore  they  dif charged  the  ride.  2  Barnard.  Rep.  in 
B.  R.  250,  251*  Pafch.  6  Geo.  2.  1733*  The  King  v.  Eyres 
and  others. 

3.  On  rule  to  (hew  caufe  why  an  information  fhould  not  go 
againft  the  defendant,  the  comprint  againft  him  appeared  to  be 
fliortly  thus :  fve  boys  had  been  committed  by  him  for  a  theft ^  the 
goods  fiolen  were  carried  to  a  pawnbroker'' s  \  upon  which  the  iu(Hce 
fnu  to  the  pawnbroker^ s  requiring  him  to  bring  th^  goods  to  bim^  in 
order  that  he  might  have  them  forth-coming  at  the  trial:  the  goods 
accordingly  were  brought,  produced  by  the  juftice  at  the  trial>and 
the  boys  convifled,     PVhen  the  convi^ion  was  over^  the  party  robbed 

2ipUed  to  the  juflice  for  the  goods  ;  but  be  told  him,  the  keeper  of 
rideweU,  whofe  cuftody  the  boys  were  committed  to,  had  been 
with  him  and  informed  him,  that  he  had  been  at  a  good  deal  of  ex- 
pence  in  keeping  the  boys  in  prifon,  and  attending  with  them  on 
the  trial,  which  came  to  4s.  per  boy :  upon  which  thejtiftice  told  the 
farty^  thai  be  mufhpay  this  money  to  the  keeper^  and  that  he  Jhould  not 
deliver  the  goods  to  him  till  he  had  paid  it.  The  money  accordingly 
was  paid,  but  afterwards  8s.  of  it  was  returned.  Upon  this  ftate 
of  the  cafe  th^  Court  made  the  rule  abfolute ;  and  faid,  that  diey . 
thought  the  requiting  the  godds  to  be  brought,  and  die  money 

paid| 


$59  ftetflemetttiBi  in  C^ancet^ 

paid,  were  both  iHcgal.    2  Bamaid.  Rep.  .in  B.  R,  379^  Hill,  f 
Geo,  2.  1733.    The  King  v.  Dc  Veil. 

For  more  of  &t(&Oni  of  t|e  ^eOCt  in  general.  See  £{U«||Ottrejt 

iappcentiee,  Baftarfip,  i^oor^  Slemolidl>  Settlement  oC 

^OOr,  sind  other  proper  Titles. 


^ttlements;  in  C^ianeerp. 


(A)    Settlements  of  Lands  fy  Chancery^  &c.    What 
'  Limitations  Chancery,  &c.  will  dircd. 

^360]*  I.  TTPON  a  marriage,  artieks  were  entered  into,  whereby  It 
In  marriage  U  was  agreed,  that  the  wife^s  portion  Jhpuld  be  Imd  out  in  tlire 
•rtidea  the  purchafing  of  landsy  which  Jhould  he  fettled  on  the  hujhand  and  wife  for 
ticIStrly^'*  their  lives  •and  the  life  of  the  longer  liver  of  them,  and  after  to  the 
coafidered  heirs  of  the  body  of  the  wfe  by  the  hujhand  to  be  begotten :  yet  the 
"^nw^ul  "™^ft^^  ^^  *^  ^^^'*  decreed  the  fettlement  to  be  to  the  firft  and 
clufors;  ntd  Other  fons,  &€•  fo  as  the  hulband  and  wife  may  not  have  power' to 
for  that  rca-  bar  the  ifiue.    Abr.  £qu.  cafes  392.   Mich.  1698.    Jones  v. 

reftrained  the  general  expreflions  ofed  by  the  parties;  for  it  cannot  reafonably  be  fappofed,  that  % 
valuable  confideration  would  be  given  for  the  retilement  of  an  eftate,  which  as  foon  as  fettled  the 
faufband  might  deilr»y  {  per  Ld.  Haroourc.  Wma'a  Rep.  145.  PaCcfa.  1711.  iothcctrcof  fitie 
V.  Coleman* 

Abr.  Equ.  2.  A  truft  was  limited  to  A.  and  the  heirs  of  his  hotfy^  With  rf* 
^'^"  ^S 'c  *^^^^^^  ^^^*  A  bill  was  brought  to  have  the  truftpes  convey  to 
•ccordiag* '  him  in  fee.  The  mader  of  the  Rolls  decreed  them  to  convey 
ly,  and  that  only  aA  cftatc  tail,  and  refufcd  to  decree  a  conveyance  in  fee. 
!lf*th^  Rolls  ^  Vcrn.  +28.  pi.  389-  Hill.  1701.    Saunders  v,  Nevill. 

would  not  decree  the  conveyance  to  be  in  fcCt  though  prefled  to  it;  and  be  f»id,  that  there  may 
be  many  reafons  why  a  court  of  equity  would  not  -decree  a  convey^ce  at  all  in  Hich  a  eafct  fome- 
times  for  a  politick  tea  fen,  as  if  it  were  to  enable  a  nobleman  to  fuffer  a  recovery,  and  leave  tb« 
honour  bate  without  ettaie;  or  if  the  party  were  a  notorious  fpeodthrift;  or  wbca  the  cfitte  tail 
was  only  by  impUcatiops  u  he  faid  he  took  it  in  Sir  Francis  Garrard's  Cafe. 

Abr.  Equ,  3*  So  where  after  an  eftate  tail  a  reminder  was  limited  i$  a  cba^ 
Cafes  392.  r//y,  Ld.  Jcfferies  refufed  to  decree  a  conveyance  in  fee.  2  Vern. 
«f/df  SaJJl^  428,  cites  it  as  the  cafe  of  Cook  v.  Woodward. 

dcrs  V.  Nevilt  cites  Sir  Francis  Gerrard's  Cafe  exaflly  S.  P.  and  feema  to  mean  it  to  be  the  S.  C. 
and  addi  a  note  arthc  cnd|  that  though  the  Court  would  not  decree  a  conveyaocc  ia  Sir  Francia 

Garrard'a 


0ettlemettti8  in  C^mtcetp*  3^0 

Garnrd's  Cafe,  yet  he  fuffcred  a  recovery  aa  cefty  que  truft  in  uU}  mrhidi  wu  held  goodj  and  the 
ifttie  eiijoyed  under  it  difcbarged  ot  the  charity. 

4*  An  eftate  was  devifed  in  tnift  to  anruey  em  tmnciy  for  gg  years  S.  C.  cSteil 
to  A.  in  cale  be  Jbmddfo  long  live y  with  fe  eral  remainders  over.     The  x^toi-^* 
Court  decreed  the  mafter  to  fettle  the  conveyance  according  to  who  iaid,  k 
the  letter  of  the  will ;  but  upon  exceptions  taken  to  the  mafter's  *pp^red 
report,  Nov.  19,  1709.  it  was  ordered,  that  proper  ejiates  Jbquld  be  o^'Jruftc»* 
made  tojupport  the  remainders ^  t)i2^t  the  teftator's  intent  might  not  be  to  preferve 
fruftrated.     And  this  was  affirmed  in  the  Houfe  of  Loi^s.     Arg,  '*»«  coaiin. 
Cafes  in  Chan,  in  Ld,  Talbot's  Time  8,  cites  it  as  a  cafe  con-  JerirairS 
cerning  Sir  John  Maynard's  will.    Earl  of  Stamford  v.  Sir  John  u(^  iAiend* 
Hobart.  «^.,i°'»»«. 

will  and  111 
the  aA  of  parliamfnt  to  take  rffed  might  have  beeo  avoided ;  M)d  therefore  the  Lord  Cowper  didt 
not^itbfianding  the  vtords  of  the  a8j  upon  great  deliberatioDi  ia/eri  ir^/tut*    Ibid.  la.  cues  it  n 
Dec.  19,  1/09. 

5.  Devife  of  lands  to  A.  &  B.  in  truftfor  C.for  Tife^  with  power  Wms'aRep. 
to  make  leafes,  and  after  C's  deceafe  in  truft  for  the  heirs  male  of  ^'J*'  E.^iT 
the  body  of  C,     Cowper  C.  decreed  only  an  eftate  for  life  to  be  cicrk  v. 
conveyed  to  C    and  to  his  ift,  &c.  fons  in  tail  male;    but  Har«>  ^*y* 
court  K.  reverfed  that  decree,  and  decreed  an  eftate  tail  j  though 

he  admitted,  that  on  marriage  articles  founded  on  the  agreement  of 
parties,  the  hufband  in  fuch  cafe  might  be  only  tenant  for  life ;  but 
in  a  will  you  muft  take  the  words  as  you  find  them.  %  Vern.  670. 
Pafch.  1711.     Baile  v.  Coleman. 

6.  A.  feifed  of  a  good  real  eftate,  and  alfo  poftefled  of  a  confi-  *T  ^^I'X 
derable  perfonai  eftate  by  will  in  writing,  after  feveral  legacies,  gives  o.  Enu.  R. 
end  devifes  all  the  reft  and  refidue  of  his  real  and  perfonai  eftate  tffs  105.  S.  P.~ 
J5,  and  the  heirs  male  of  his  body^  and  for  want  of  fuch  ifllie  to  the  dc^  ^^*'i  p^* 

fei^dant  and  the  heirs  male  of  his  body^  with  like  remainders  over  to  "jJea  no  n«« 
feveral  others  of  the  fame  name,  and  makes  the  defendant  his  ex-  ticeofany 
ccutor,  and  dies.    It  was  infifted,  that  the  intent  of  the  teftator  f^''  ^^^\ 
appearing  to  be  to  *  continue  the  real  eftate  and  the  lands  to  be  d^yrihdal/ 
purchafed  in  his  name,  this  Court  would  order  the  fettlement  to  be  Ah  mtmey  im 
made  in  fuch  manner  that  the  plaintiff  might  not  have  power  to  '^^K^^y 
defeat  the  remainders;   and  therefore  that  the  pl^ntiff* fliould  be-T/il/IijJtit 
only  made  tenant  for  life,  with  remainder  to  his  firft  and  other  /«  a  pur- 
•fons  in  tail  male,  and  fo  for  the  others  in  remainder :   and  the  ^^A  ^3  *'' 
attorney-general  faid,  the  Houfe  of  Lords  had,  in  a  cafe  lately,  ^ands  ^amd^^ 
made  the  like  provifion  for  the  benefit  of  the  i/Tue ;  that  they  may  fttded  <m  bh 
not  be  defeated  by  the  fether.     But  my  lord  chancellor  (aid,  it  was  jf^'f -^yj^^ 
hi  a  cafe  of  marriage  *articlesy  where  the  intent  was  plain  to  provide  derubit\i 
ibr  the  iflue  of  the  marriage  ;   but  here  the  teftator  himfelf  i&Ar  ex-  fin  as  here. 
prefsly  pven  it  to  the  plaintiff /»  tail  male ;  and  therefore  he  thought  ^1l^  f*^ 
tins  Cotert  cquld  not  vary  the  limitation ;  befides  that  the  defendant  has  that^^  ^ 


in  mar* 


a  chance  for  the  remainder  Jf  the  plaintiff  fliould  die  without  iiTue  riagearti- 
before  any  recovery  fuffered;  and  mentioned  a  cafe  where  fuch  ^rVnar*^**'^ 
remainder  took  place  by  the  death  of  tenant  in  tail  without  iffue,  confidered 
before  he  could  compleat  a  recovery;  and  therefore  ordered  a  fct-  ■•  purcha- 

t}emen(  ia  tbis  ^e  tQ  be  made  in  the  like  manner,  and  the  deeds  [^^'j.f^"^f  a 

and 


36 1  ftrniementiK  m  Ci^ancet?; 

wVl  (u  thit  and  wridngs  to  be  brought  before  the  mafter  for  that  pnrpofe. 
T")*''"'  Ch.  Prec.  Aai.  Mich.  1715.    Seal  v.  Seal. 

the  tefiaXor  ^  '  .  -^ 

fxfftjff*  kh  iMtnt  tffgive  an  efiate  tall,  a  coart  of  equity  ought  not  to  tbridge  the  bounty  diredeil 
by  the  tcikator ;  but  A.  huwittg  ke^ueatjkd  the  rtjt  »f  bis  perpmal  eJUte  /«  B.  and  the  heirs  male  ef 
his  hodj,  remainder  over ;  bU  lord(bip  held  it  clear,  that  the  periooal  eftate  could  oo(  be  entailed 
.but  that  the  whole  property  veftcd  in  B.  but  faid,  as  to  the  other  devife  he  would  conftrue  it  in  the 
iDoft  liberal  fenfe  t  and  it  helng  direBed^  that  lands  of  ^wr  400/.  a  year  Jbotdd  be  furcha/ed^  the 
fttrcha/eJhotUd  be  made  of  40  W.  a  year, 

•  S.  P.  Per  Ld^^Chaucellor,  Hill.  1708.  Wms'aRep.  io6. 

B«t  Ibid.  y.  Ten  tbot^and pwftd  being  the  portions  of  the  intetnled  hufband 

*^  U  u  ^^^  ^*^®'  ^^  vefled  in  truftees  to  he  laid  01a  in  land  and  fettled  on  the 

&td,'tbat  hufband  for  life,  remainder  to  the  wife  for  life,  remainder  to  the 

^y  the  re-  | A  ^.  fon  in  tail  male,  remainder  to  the  hufband  in  fee.     The 

Si  appeal  I  w  ^^^'^y  !>y  confent  was  laid  out  in  S.  S.Jiock^  and  improved  to  30,009/. 

\e  decrerd  The  hufband  and  wife  having  a  fons  brought  their  bill  againft  the 

g  April,  truflees,  and  the  fiithers  of  the  hufband  and  wife,  and  the  infiinC 

Urt^^l.^Ft.  f^"^  ^^  ^^^^  *^  ^^J^  ^^  ^^^  money  laid  out  in  land :  and  in 
ikeiftoo.  regard  of  the  great  increafe  the  hufband  to  have  6000L  to  buy  a 
pl^e*  It  was  decreed  firfl  by  the  mafler  of  the  Rolls,  and  after 
by  Lord  Chancellor  Parker,  that  as  the  truft  mufl:  have  fuftered  by 
,  the  (sX\y  fo  it  ought  to  have  the  benefit  of  the  rife  of  the  flock  \ 
but  that  l8,oool.  fhould  be  taken  out  of  the  30,000!.  and  that 
thereout  the  bujband  flymld  have  6ooo/«  w  quitting  his  ejlate  for  life^ 
and  that  12,000/.  Jhould  be  kid  out  in  land  to  be  on  tbepji  [on  of  the 
marriage  in  tail  in  poffeffkn  ;  but  to  prevent  the  fon*  s  Offering  a  recovery 
§n  bis  coming  of  age ^  and  fo  to  bar  his  brother  in  his  father's  life* 
time,  and  alfo  the  father's  remainder  in  fee,  tbe  lands  were  diretiei 
ia  be  hmited  to  tbe  father  for  lifey  remainder  to  the  firfi,  (ffc.  fon  of  the 
marriage  \  artd  the  father  to  make  a  kafe  for  99  yearSy  if  be  Jhmddfo 
bftw  Svej  in  truji  pr  the  immediate  ben^t  of  the  elde^foh.  And  the 
re^due  of  the  money  (fuppofed  to  be  i2,oool.  more)  to  arife  bv 
lale  of  the  flock,  was  directed  to  be  ve/ied  in  land^  andjettled  on  the 
father  for  Ufe\  i^c^  according  to  the  agreement*  Wms's  Rep.  648. 
Pafch.  1720.  Anon. 

8.  Lands  by  agreement  on  marriage,  were  to  be  charged  with 

portions  for  younger  children,  but  the  term  for  years  for  raifing  the 

portions  was  placed  in  the  Jettlcment  Jubjequent  to  the  ejiate  teal  to  the 

firft^  ^c.  fons  J  which  was  decreedf  at  the  Rolls  to  be  tranfpofed  ; 

but  the  father  being  dead,  the  eldefl  fon  had  fufFered  a  recovery  of 

thofe  lands.     His  honour  direded  the  remainder  in  fee  of  thofe 

lands  fubfequent  to  tbe  term  for  years,  to  be  limited  to  the  eldefl 

fon  in  fee  %  but  with  refpe<3  to  other  lands  in  jointure,  of  which 

r  ^52  1  "o  recover}'  had  then  been  fufFered,  he  dire&ea  a  new  fettlement 

L  ^  to  be  made  thereof  to  the  fons  in  tail,  fubfequent  to  the  term  of 

500  years,  for  raifing  the  portions.     2  Wms's  Rep.  151.  Trin» 

1723.     Uvedale  v.  Halfpenny. 

sdMod^as.      9*  A.  on  treaty  of  a  marriage  between  C.  his  eldefl  fon  then 

S  C.  living,  (B.  an  elder  fon  being  dead,  leaving  two  daughters)  and 

M.  in  confideration  of  the  marriage  and  portion^  articled  to  convey 

the  fame,  to  fecure  ooL  a  year  for  M.  for  a  jointure,  and  fubje^ 

'  thereto  to  C.  for  lifcy  remainder  to  hit  ift^  (^c.  fin  by  that  mar*, 

riage  in  tail  male^  then  wuh  a  provifion  tQ  nufe  pecuniary  portions 

for 
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for  daughters  of  that  marriage,  remainder  t9  D.  ^  grandfin  of  A* 
by  anothirfon  dtctafed^  and  bis  bsirs  mali,  remainder  t9  £.  grandfom 
of  A.  by  A*s  ildeft  daughter  and  his  heirs  male^  remainder  te  A*$ 
right  heirs.  All  the  precedent  eftates  being  determined,  £• 
brought  his  bill  for  a  conveyance  of  the  premiftes,  purfuant  to  the 
articles,  and  Lord  C.  Macclesfield  holding  that  the  confideration 
might  well  extend  to  the  after^remaindcrs,  by  reafen  oi  ftviral 
and  diJIinSf  interefts  in  A.  and  6*.  at  the  time  ef  fettling  the  lands^ 
as  above^  (aid  that  becaufe  the;  limitation  by  the  articles  is  to  C» 
for  life,  remainder  to  his  firft,  &c«  fon  in  tail  male,  though  tht 
limitation  to  £•  the  plaintiff  be  to  him  and  his  heirs  male,  which 
might  feem  to  have  been  defignedly  diftinguiibed  by  the  parties 
from  the  former  limitation,  yet  it  being  in  cafe  of  articles^  where  a 
latitude  is  given  to  a  court  of  equity  to  expound  thefame^  he  would 
conftrue  it  to  be  intended  to  E.  the  plaintiff,  and  his  fons  in  tail 
male ;  to  that  the  premifles  (hould  be  conveyed  to  him  for  life, 
but  it  (bould  be  fans  wafte,  with  power  to  malce  fuch  leafes  at  . 
tenant  in  tail  may,  with  truftees  to  fupport  contingent  remainders^ 
the  remainder  to  his  firft,  &c.  fon  in  tail  male,  with  like  remain- 
ders to  the  next,  remainder  to  the  right  heirs  of  A.  the  defendants. 
2  Wms*s  Rep.  245,  257.  Mich.  1724.    Ofgood  v.  Strode^ 

10.  By  marriage  articles  the  wtfe*s  eflate  was  to  be  Jettled  on  ^^  ^^   q. 
the  hujband  and  ivife^  and  on  the  heirs  of  their  two  bodies  to  be  Equ.  Rcf>. 
begotten;  and  afterwards  it  was  fettled  to  the  ufe  of  the  hujband  »»3-*«co«*- 
and  wife  during  their  liveSy  remainder  to  the  firji  and  every  other  JJJJ  JjJ^fe 
fon  of  the  hujband  in  tail  male^  remainder  to  the  heirs  of  the  body  of  word«««cB. 
the  wife^  [*by  her  faid  hufl>and.     They  had  no  fon,  and  but  ons  C^'J.^^j*?*^ 
daughttr  \   the  hujband  died^  and  his  widoiv  married  again,  and  ,q^  Uytu  • 
then  the  hujband  and  wife  joined  in  a  fine^  and  fettled  the  ijlate  to  wismriaed* 
ether  ujes ;  thereupon  the  daughter  exhibited  her  bill,  and  prayed  ^^  ^  *^ 
relief  on  the  articles,  becaufe  by  the  equity  thereof  the  hufband  c^rew^M 
and  wife  ought  to  be  but  tenants  for  life,  and  the  fubfequent  fettle-  ukenoCtW 
mcnt  coul(h  not  enlarge  the  eftate  of  the  wife  to  an  eftate  tail  J^"*'  '^**"i,^ 
general,  (viz.)  to  her  and  the  heirs  of  her  body;  but  (he  had  no  tm'cm«fib« 
relief,  the  Lord  Chancellor  Cowper  declaring  he  could  not  relieve  article*; but 
againft  the  fertleme.  t,  thouch  if  it  rejied  on  the  articles  without  "g'Jj^"^f**'j^ 
any  fetilement  made^  he  would  have  decreed  that  the  articles  Jhould  diaghcei*, 
he  carried  into  execution^  9  Mod.  131.  Hill.  1 1  Geo.  in  Cane,  in  in  rtg;irdia 
cafe  of  Reeves  v.  Reeves,  cites  it  as  the  cafe  of  Burton  v.  Haftines.  '.^  i*o»»ij- 

^  o       Uon  to  ihe 

heirs  of  the  body  of  the  mother  by  the  firft  bulbind,  made  her  tenant  in  tail  general,  and  cooCe- 
<]ucntly  at  liberty  lo  defeat  her  daughter's,  as  (he  has  now  done  by  this  hoe  aud  recovery,  which 
-was  contrary  to  the  intent  of  the  articles,  which  were  to  make  an  cffedual  provifion  for  all  the 
ilTue  of  that  ffiartiage.  But  my  lord  chancellor  faid,  if  no  fettlement  bad  been  made,  and  they 
had  then  come  hiilier  to  have  inforced  the  making  of  one  purfuant  to  the  aniclcs,  there  this  Court 
would  bav«  lalcen  care  the  daughters  (hould  have  been  likewifc  Cecured  of  the  provifion  intende^d 
by  the  articles,  by  limiting  a  remainder  to  the  dau^hleis,  and  the  heirs  of  their  bpdies  to  be  be* 
i;ottcn,  on  filibire  of  fons;  but  here  a  fettlement  being  adually  made,  and  accepted  by  the  partiea, 
though  a  provihon  be  for  the  font  ftri€let  than  the  articles  'themfeivea  imported,  yet  jtbc  next  re*, 
nainder  being  limited  in  the  very  terms  of  the  articles,  he  could  now  maX^  no  alteration  in  it^ 
though  Mr.  Vernon  offered  a  difference  where  a  frtilerocnt  was  made  before  marrisge,  and  where 
after,  that  where  it  w^  before,  this  court  could  not  inter poftf  as  they  could  whvre  it  was  after 
marriage,  yet  theCouit  had  no  regard  to  this  diftin^ion,  but  f  too  haftily  difmifled  the  bill. 
Abr.  fCqu.  Cafes  393.  pi.  4.  $.  C«  and  almott  in  the  wozdi  of  G.  £^u.  Rep.  113,  but  the  wordi 
(t  Too  haftil/}  are  aoI  there. 

IX.  An 
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ti.  An  eftate  wzz  given  [but  whether  by  will  or  deed  is  not 
cxprefsly  mentioned]  t9  bi  fittlid  on  his  grandchild  for  her  lifgy 
rtmainier  to  the  iffue  of  her  body  \  and  when  (he  applied  to  have 
an  eftate  tail  conveyed  to  her,  (he  was  decreed  an  eftate  for  life 
only.  Arg.  Cafes  in  Chanc.  in  Ld;  Talbot's  Time.  8.  cites  it  as 
a  cafe  heard  ftt  the  Rolls  in  June  1728.    Brampfton  v.  Kinafton. 

12.  A.  had  a  great  grandaughter  B.  and  a  great  grandfon  C. 
and  devifed  lands  to  fr.  R.  and  W.  S,  their  heirs  and  ajjigns  in 
truft  to  receive  the  rents^  tfc,  till  B,  Jball  marry  or  die^  and  to  pay 
her  100/.  a  year  for  her  maintenance^  and  with  the  refidue  to  pay 
his  debts  and  legacies ;  and  after  in  truft  for  B.    And  upon  further 
trujiy  that  ifjhe  marry  a  Preteflant  of  the  church  of  England^  and 
Jhe  be  then  21,  or  if  under  21,  fuch  marriage  be  with  confent  of 
W*  R,  then  to  convey  the  ejiate  with  all  convenient  fpeed  to  the  ule 
of  B*  for  life  without  impeachment  of  wajie^  voluntary  wajle  in 
houfes  only  excepted  \  remainder  after  her  death  to  her  hujband  for 
life^  remainder  to  the  ijfue  of  her  bodyy  with  feveral  remainders 
ever.    But  if  (he  married  not  as  by  the  will  direSed,  then  to  con- 
vey to  truftees,  as  to  one  moiety,  to  the  ufe  of  B.  for  life,  remain- 
der to  truftees  fcr  preferving  contingent  remainders,  remainder  to 
her  firft,  &c*  fon,  &c.  and  the  other  moiety  in  like  manner  to  C. 
A.  died;    B.  foon  after  attained  her  age  of  21,  and  above  6 
years  afterwards  applied  to  the  truftees  ((he  being  then  upon 
a  treaty  of  marriage,  but  not  a£hially  married)  for  a  convey- 
ance or  the  eftate  to  herfelf  for  life,  remainder  to  her  intended 
bu(band  for  life,    remainder  to  the  iflue  of  her  body.    One 
truftee  executed  fuch  conveyance,  but  the  other  refiifed.    As 
to  this.  Lord  C.  Talbot  £ud,  that  the  truftee  who  executed 
the  conveyance  h^d  done  wrong;   for  nothing  was  to  veft  till 
after  her  marrying  a  Proteftant;   and  therefore  the  truftee,  by 
conveying  and  enabling  B.  to  fufFer  a  common  recovery   (as 
(he  has  a^ually  done)  has  done  wrong.     As  to  the  queftion,  what 
eftate  B.  (hall  take  ?  Lord  C.  Talbot  faid,  that  confidering  it  a 
legal  devife  executed^  it  is  plain  that  the  firft  limitation,  with  the 
power  [of  impeachment  of  wafte]  and  reJlri£fion  [of  voluntary 
wafte  in  houfes  excepted]  carry  an  eftate  for  life  only ;  fo  likewt(e 
of  the  remainder  to  the  hufband.     But  as  to  the  following  words 
(remainder  to  the  iffue  of  her  body)  the  word  (iflue)  does  ex  vi 
termini  comprehend  all  the  ifliie,  but  fometimes  a  teftator  may  not 
intend  it  in  fo  large  a  fenfe  as  where  there  are  children  alive,  &c, 
that  it  may  be  a  word  of  purchafe^  is  clear  from  the  cafe  of  Back- 
house V.  Wells,  and  of  limitation  by  that  of  King  v«  Melling, 
but  it  has  noty  nor  can  be  proved' that  it  may  be  both  in  the  fame 
will.    The  word  (heirs)  is  naturally  a  word  of  limitation,  and 
when  by  adding  feme  ether  words j  exprefting  the  teftator's  intent, 
it  may  be  looked  on  as  a  word  both"  of  limitation  and  pur  chafe  in 
the  fame  will\   whereas  (hould  the  word  (iifue)  be  looked  on  as 
both  in  die  fame  will,  what  a  confufion  would  it  breed !    (or  the 
moment  any  iffue  was  born^  or  any  iffue  of  that  ijfue^  they  would  all 
take.    The  queftion  then  will  be,  whether  A.  intended  B*s  iffue 
to  take  by  defcent  or  pur  chafe  f  If  by  purcbale  they  can  take  out 

for 
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for  life,  and  fo  every  iflTue  of  that  iflue  will  take  for  life.  Tliis  in- 
convenience was  the  reafon  that  Lord  Hale,  in  King,  and  M£l« 
ling's  cafe,  was  of  opinion  that  the  limitation  there  created  zt% 
eftate  tail.  Redraint  from  wafte  has  been  annexed  to  eftates  for 
life,  which  have  afterwards  been  conftrued  to  be  eftates  taiU 
Where  an  exprefs  eftate  tail  is  devifed,  the  annexing  a  powir  iu'- 
€onJift$nt  with  thi  eftaU  tail^  will  not  difeat  ity  but  tiic  powir  Jhall 
be  void.  Here  the  power  is  annexed  to  the  eftate  for  life  which 
B.  took  firft ;  and  therefore  his  lordfliip  was  rather  inclined  to 
think  it  ftronger  than  King  and  Melling's  cafe,  where  there  was 
no  midiati  e/iat'e^  as  here  is,  to  the  hufband  :  that  was  an  immt^ 
diati  devifi^  this  a  mediate  one ;  and  fo  the  applying  this  power  to 
the  eftate  for  life,  carries  no  incongruity  with  it,  and  therefore  was  [  364  1 
inclinable  to  think  It  an  eftate  tail,  as  it  would  be  at  law.  But  as 
to  the  queftion,  bow  far  the  tejlator^s  intent  is  to  prevail  ovtr  tbe 
ftrength  and  legal  ftgnijication  of  tbe  words  t  Lord  C.  Talbot 
thought  that  in  ca^s  of  trujis  ixtcuted^  or  immediate  devifes^  the 
copftru^on  of  the  courts  otlaw  and  equity  ought  to  be  the  fame; 
for  there  the  teftator  doth  not  fupppfe  any  other  conveyance  will 
be  made ;  but  in  t'rujls executory  he  leaves  fomewhat  to  be  dooe^ 
▼iz.  to  be  executed  in  a  more  careful  and  accurate  manner.  And 
laid  that  the  cafe  of  Leonard  v.  The  Earl  of  Sussex,  if  it 
had  been  by  aci  executed,  would  have  been  an  eftate  tail,  and  the 
reftraint  had  been  void ;  but  being  an  executory  truft,  the  Court 
decreed  according  to  the  intent,  as  exprefTed  in  the  will,  which 
muft  govern  the  conftru£tion  in  the  prcfent  cafe,  and  therefore 
ordered  an  eftate  for  life  only  to  B,  remainder  to  her  hufband  (fhe  • 
being  married  to  the  plaintin,  a  Proteftant)  for  life,  remainder  ta 
their  firft  and  every  other  fon,  remainder  to  daughters.  Cafes  in 
Equity  in  Lord  Talbot's  Time.  3  to  2i.  Mich.  1733.  Ld. 
Glenorchy  v.  Bofville. 


(B)     Settlements*     By  Perfons  of  Weak  Under^ 

Jianding. 


'A. 


B  E I N  G  a  perfon  of  weak  capacity,  after  marriage  with 
^^  M.  the  daughter  of  B.  fettled  part  of  bis  eftate  to  the 
ufe  ^himfelf  for  life,  remainder  to  truftees  to  preferve  contingent 
remainders,  remaindif  to  tbe  ufe  of  C.  {the  ivife's  brother)  and  his 
heirs  and  fettled  other  part  to  truftees  for  200  years, /^r  payment 
rfanf  money  A^  (the  plaintiff^  fii^uld  charge  it  withal^  by  way  of 
legacies  or  otherwife ;  remainder  to  JD.  (another  brother  of  J*s 
wife)  and  to  bis  heirs  far  ever ;  but  B.  (the  defendant)  got  a  grant 
from  A,  of  tbe  pnu'er  which  he  had  to  charge  the  eftate,  and  A's 
mother  in  law  got  another  grant  from  him  of  lool.  to  be  paid  to 
her  after  the  death  of  M.  which  was  recited  to  be  in  confideration 
of  the  love  and  affe£^ion  he  had  for  his  wife,  who  was  her  daugh- 
ter ;  and  they  got  another  bond  of  htm  of  8ol.  conditioned  for  pay* 
aicnt  of  40I.  wtthout  any  manner  of  confideration :  the  queftion 

was. 
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whether  this  fettlement  (hotdd  be  fet  afide  for  want  of  capat» 
city  in  the  plaiutiiF,  or  as  a  voluntary  fettlement,  A.  having  on  a 
ad  marriage  made  a  fettlement  of  the  fame  eftate  on  his  2q  wife  I 
The  pkintiiF's  father,  who  had  the  legal  eftate  by  the  2d  fettle- 
ment, not  being  made  a  party  to  the  bill,  the  plaintiiF  could  have 
no  decree,  but  had  leave  to  amend  his  bill,  &c.  9  Mod.  So.  Hill. 
10  Geo.    Hobfon  v*  Staneer* 


(C)     Ufes  in  Settlements  relieved  againfi  in  Equity, 

1.  TF  A.  Jills  land  to  B.for  20L  with  confidence  that  it  Jhallho 
X  to  the  life  of  A*  yet  A.  ihall  have  no  remedy  here,  becaufe 
tile  bargain  hath  a  confideration  in  itfelf,  cites  D.  169*  per  Har^ 
per ;  and  fuch  a  confideration  in  an  indenture  of  bargain  and  fale, 
feems  not  to  be  examinable,  except  fraud  be  objedled,  becaufe  it  is 
aneftoppeL  Gary's  Rep.  19.  Anon. 
£  3^5  3  ^^  A  termor  for  years  by  fettlement  on  marriage  affigns  ft  to 
truftees  in  truftyir  himfelffor  Itfe^  remainder  to  his  wife  for  life^ 
remainder  of  one  moiety  to  the  heirs  of  the  body  of  the  wife  by  the 
bufband^  remainder,  as  to  the  other  moiety,  to  the  children  of  the 
body  of  the  wife.  The  hufband  died,  leaving  a  fon  of  that  mar- 
riage ;  the  wife  married  again,  and  had  a  fon  by  the  2d  hu(band« 
Decreed  that  the  fon  of  the  2d  marriage  (hall  not  come  in  for  a 
ihare  of  the  2d  moiety,  notwithftanding  the  words  are  fo ;  for  that 
it  being  the  firft  hufband's  eftate,  and  the  fettlement  to  the  pur- 
pofes  before-mentioned  being  made  on  his  marriage,  the  declara- 
tion of  the  truft  for  the  benefit  of  the  children  of  the  wife^  muft  be 
intended  the  children  of  that  marriage ;  and  fo  difmifled  the  bill. 
2  Vein.  362.  Trin.  1699.    DafForn  v.  Goodman  and  Bolt. 

For  more  of  feettletm tltK  in  genera].  See  Sl^ttmZtitgj  9^aC« 
tiage*  dUCeSF,  and  other  proper  Titles. 


•*•  »■ 


Settlement  of  t!)e  l&oor. 


(A)    By  Birthy  and  Orders  relating  thereto. 

a  Sliaw^      X.  1  1  A  travelling  woman  having  a  fmall  fucking  child  i^kmi  her, 
jl*1:lw«"**        JlI^    '*  apprehended  for  felony^  and  fent  to  .gsOy  a»^  is  after 

^'q,\ arraigned  and  hanged^  this  child  is  to  be  tent  to  the  place  of  its 

8.  P.  jnft.  birth)  if  it  can  be  known  s  otherwife  it  muft  be  fent  to  the  town 

C»fe  Law.  ^^^^- 
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Inhere  the  mother  was  apprehended,  becaufe  that  towA  ought  not  g38-  ^    -  ■ 
to  have  fent  the  child  to  gaol  (being  no  malefeftor.)     Dalt.  Juft,  flJJ^*^** 
cap.  72.  cites  it  as  fo  delivered  by  Sir  Nicholas  Hide  at  Cam-  iga,  230. 
bridge  Lent  AiSfes,  3  Car.  ciut  s.  c. 

2.  Children  born  in  common  gaolsy  and  houfes  of  corrtSilony  their 
parents  being  prifoners,  are  to  be  maintained  at  the  charge  of  the 
county.     Dale.  Juft.  cap.  73.  cites  Refol.  32. 

3.  One  Dorothy  C.  with  a  young  child^  going  about  as  a  wan^  So  wh;re 
derery  came  to  the  vill  of  A.  in  the  county  of  W.  and  dejired  a  war-  one  Elira. 
rant  to  be  comity  id  to  £.  in  the  county  of  S.  where  Jhe  had  fome  ^^^^^^frn 
friends  J  and  where  the  child  was  born,  as  appeared  by  a  certificate  ;  v/Uh  3  cAH" 
upon  which  the  con/iable  of  A.  made  a  pafs  to  convey  her  to  E  and  ^^^^  ^»»''»  '*'» 
delivered  her  to  the  conftable  of  R.  who  delivered  her  to  the  conflable  ^f^ij!^ 
oj  B.  in  the  county  of  IV.  and  there  at  B,  the  mother  dted\    they  v,itbtbcmt9 
fent  the  child  to  R.  and  R.  fent  it  to  A.  who  fent  it  back  again  to  D.mtbepa^ 
R.     And  upon  a  reference  to  the  judges  of  ai&fe,  Jones  and  Whit-  [^^^^iy' 
lock  J.  refol ved  that  the  child  ought  to  be  kept  by  the  pariQi  where  of  w.  to  her 
it  was  born,  and  not  where  the  mother  died  in  tranfitu.     2  Bulft.  Jffl^f  ''*^ 
351.  28  June  5  Car.  Anon.  [^"^^(, 

dren  being  there  lefr,  Jones  aod  Whklock  J.  re folved  that  they  fliould  be  kept  aod  provided  for 
by  the  fcvcral  parifhci  where  they  were  born;  and  the  reafon  of  their  lefolutiont  wai,  becaufe* 
the  place  of  birth  is  a  fcttlement  certain  for  thefe  children,  and  the  wandering  of  the  mother,  with 
them  afterwards,  does  not  alter  the  cafe,  noi  the  dying  of  the  mother  in  a  parifh  having  the  chil- 
dren there,  (ball  not  be  faid  a  fettling  to  make  the  faid  parifh  where  the  mother  died,  keep  the 

children.     Ibid. TheVeporter  adds  a  nota,  that  the  children  were  fent  to  the  feveral  pariOvea 

of  their  births,  as  poor,  and  not  as  wanderers,  rogues,  or  vagabonds.     Ibid.  352.    ■         a  Shaw't 

Praa.  Juft.  53.  cites  S.  C, Juft.  Cafe  Law  238.  cites  S.  C- Shaw'i  Parifti  Law 

930,  936.  cues  S.  C. 

[366]* 

4.  ff.  was  fettled  at  Luckington  in  Wilts,  but  afterwards  he  and  s.  c.  but  it 
his  wife  came  into  the  parifh  of  St.  Auftin  in  Brijiolj  where  he  dottnotap. 
lived  (om^  time,  and  had  a  child  born  there^  which  child  was  now  %Yt'ih7m0' 
under  the  age  of  7  years  5  H.  went  tojea^  and  there  died^  the  mother  ^her  loa* 
returned  to  Luckington^  and  there  Jhe  died;  two  juft  ices  made  an  ^^^^^^  but 
order  to  fend  the  child  to  Luckington,  that  being  the  place  where  °ijj!^f,\h*r 
the  father  was  fettled,  which  order  was  confirmed  on  an  appeal ;  died  in  the 
but  it  was  moved  to  quafh  this  order  of  fefSons,  becaufe  the  child  ^jng*»  fer- 
muft  be  fent  to  the  place  where  it  was  born,  unlefs  it  can  be  fent  J!j^^j  ^^" j^ 
to  the  parents  where  they  are  fettled,  which  could  not  be  done  in  faid  the 
this  cafe,  becaufe  they  were  both  dead*     3  Salk,  257.     Lucking-  ^e«l>  ojth^ 
ton  Parifh  v.  St.  Auftin's  Parifh.  lot  aUerTht 

child's  fettlement ;  aod  aflted  if  a  pqfthumous  child  muft  become  a  vagrant  ?  birth  gives  no  fettU- 
mcnt  (as  if  a  child  were  born  in  the  houfe  of  correflion)  indeed  it  is  a  fettlement  for  a  baftard- 
child,  becaufe  he  is  nullius  filius;  the  mother  muft  be  fettled  where  the  father  was  laft  fettled  :  fo 
for  the  child;  but  hxfitavit,  and  faid  that  the  cafe  is  confidcrable,  and  that  the  child  might  be  fent 
to  the  mother,  but  quaere  who  (hall  maintain  it.  But  Holt  faid  that  they  would  advife  upon  the 
cafe,  and  that.he  would  hear  it  when  be  came  to  Briftol  upon  the  circuit.  Comb.  380,  381. 
Trin.  8  W.  3.  B.  R.  S.  C.  by  name  of  the  King  v.  the  Inhabiiantt  of  Luckington.—— —Fooi'« 
Seulemema  s^i.  pi,  290.  cites  S.  C. 

5.  B.  had  two  children,  both  bom  in  the  parifh  of  Whitechapel;  Poor •»  Set- 
B,  died,  and  the  mother  married  again,^  znd  not  long  after  the  'igrp".^^^, 
hufband  and  wife  ran  away,  and  deferted  thefe  children  who  were  cites  s.c.-« 
afterwards  privately  dropped  in  the  parifh  of  Stepney^  one  being  2  years  Sh« w 'a  Pa- 
oldy  and  the  other  4,    Whereupon  the  children  were  by  order  of  "      *^ 

Vox.,  XlXa  £  e  two      ' 


^  I 
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s.  c. —  two  juftices  removed  to  Whitccbajjcl ;  but  that  order  was  vacate! 
lUehiUhc  ^^^  appeal,  and  the  reafcn  expreffcd  in  the  order  of  feffions  waJ, 
pi^KoJ  becaufe  Stepney  could  not  prove  that  B.  the  fether  of  the  children 
««y  remove  was  evcr  legally  fettled  in  Whitechapel,  though  in  the  fame  order 
^i"  ^^  fw  it  ^"^  acknowledged  by  cxprefs  words,  that  both  the  children 
birih,  or  were  born  in  Whitechapel.  And  it  was  moved  to  quafli  this 
where  hit  order  of  feffions,  which  was  done  per  Cur.  and  the  order  of  the 
f«ti7l\n*  two  juftices  confirmed ;  becaufe  whirs  the  parent  is  a  •  vagabond, 
wa"Toley'.  thi  birth  of  a  legitimate  child  gains  a  fettlement,  otherwifcit  wiU 
Poor  Lawj  be  bom  ft  vagrant.  Carth.  433.  Mich.  9  W.  3.  B.  R.  Whitc- 
HifhSAnn.  ^**»P^'  P*"*^  ^'  Stepney  Parilh. 

B.  R.     The  Inhabitants  of  Cripplcpate  v;  St.  Saviour's,  South wark.  t  a  r  c 

•  Vagaboada  are  to  be  fent  and  fettled  at  the  place  of  their  birth,  or  laft  habitalion.    Jull.  i.al« 
Law  139.  cites  Black  846. 

♦But where  6.  It  was  agt'eed  by  all,  that  the  birth  of  a  baftard  child  gains 
tht fiuber*i  a  fettlement  for  that  child,  but  a  "^  legitimate  child  gatns  no  jettU-- 
tV^ifJf^  ment  by  its  birthj  when  the  place  of  the  parenfs  lajl  fettlement  ts 
Sn/uHot  inowny  but  that  fuch  child  muft  follow  the  fettlement  of  the  parent. 
kMctv^,  Carth.  434.  Mich.  9  W.  3.  B.  R.  in  cafe  of  f  Whitechapel 
chtld  may    P^^ifli  V.  Stepney  pariOi. 

be  f«nt  to  the  place  of  its  birth,  as  well  as  an  illegitimate  one.    ■  Black.  198.  The  Parifh  of  KicK- 

manfworth  iu  Com.  Heitford,  and  St.  Giles's  in  Com.  Middlefex. S.  P.  Aig.  a  ?Uck.  a^a* 

Mich.  5  Ann.  in  cafe  of  Great  Sanckc,  Barton,  and  Clitton,  Parifhcs •— S.  P.  Per  Cur. 

Foley's  Poor  Laws  265,  a66.  Hill.  8  Ann.  B.  R.    The  Inhabiunis  of  Cripplegatc  v.  St.  Savioui  s, 

Souihwark. S.  P.    And  therefore  the  ekiU  of  a  matt  who  vt9Abom  in  Ireland,  sni  nev^ 

gained  any  fettlement  in  England,  muft  be  (cltfed  in  the  pariOi  where  the  child  was  born.     MS. 

Cafes,  Hill.  8  Ann.  B.  R.     The  ftucen  v.  the  Inhabitants  of  Shillin^ford. S.  P.  MS.  Cafes, 

Mich.  8  Ann.  B.  R.  The  Queen  v.  St.  Giles  and  St.  Saviour's.  And  Sir  Edward  Nort hey  cited 
a  cafe,  10  W.  3.  where  it  was  refolvcd  ihii  if  the  father  had  gained  no  feulcment  fincc  hu  birth, 
then  the  child  muft  be  fenVto  the  place  where  it  was  born. 

Birth  gains  no  fettlement  but  where  ihe /ettlement  of  the  father  is  wiknrwn.    Per  Fortefcne  J. 

Poor's  Settlements  111.  pi.  149.  in  cafe  of  St.  Giles  in  Reading  v.  Evcrflry  Blackwater. S.  P. 

Juft.  Cafe  Law  «38. S.  P.  Shaw's  Parift;  Law  237.  .  /* 

•  +  Poor's  Settlements  199.  pi.  a^a.  cites  S.  C Sb»w'«  Pwifti  Law  235.  cites  S.  C. 

S.  P.  Juft.  Cafe  837, 

•[367] 

Poor's  Set-  7-  A  woman  big  with  child  was  removed  by  order  of  two  juftices, 
tlements  from  A.  to  B.  and  was  there  brought  to  bed ;  B.  appealed,  and  on 
^  t^'s*  C^l  /i6/  appeal  the  woman  was  fent  back  to  A.  And  per  Cur.  So  ought 
«. "  *  '  the  child ;  for  all  wasfujpended  by  the  appeal^  and  now  the  mother's 
a  Shaw'a  right  of  fettling  upon  B.  is  avoided  ab  initio,  i  Salk.  121.  Mich. 
Praa^.     Q  yf   ^    q\      Wood's  cafe. 

Shaw's  Parifli  Law  ^%^.  cites  S.  C. S.  P.  Per  Sir  R.  Raymond;  for  the  parifti  vws  concluded 

by  the  order  while  it  was  in  force,  and  was  not  capable  of  fending  her  before.     Poor's  Settlcmenu 

4a.  pi,  ee,  Pafch.  1711.  in  Jane  Grey's  cafe S.  P.  Poor's  Settlements  40.  pi.  65.  Pafcb, 

a  71  i.    The  Parifli  of  Abingar  v.  St.  Martha  in  Surry. 

S.  P.  Per  8.  The  place  of  a  child's  birth  is  the  place  of  his  fettlement,  till 
Cur.Foicy's  j,jp  contrary  appears ;  per  Cur.  12  Mod.  383.  Pafch.  12  W.  3. 
;65.  hJilb  B.  R.  in  the  cafe  of  the  Inhabitants  of  Spittlefields  v.  the  Parilh 

Ann.incafe  of  St.  Andrew. 

of  the  Idha-  ,  .    r  «  <•    1 

biunts*of  Cripplegate  V.  St.  Saviour's,  Southwark. Birth  is  a  fettlement,  and  the  hrft  lettlemenc« 

and  there  mufi  be  another  frcnnd fettlement  by  40  days^  &c,  to  alter  the  primary  fettlement ;  per  Holt 

Ch.  J.    t  Sallt.  5«8.  Trm.  x  Ann.  B.  R.  ui  cafe  of  Cumacr  Pirilh  v.  Miltoa  Pirifli. Pow*« 

6«ttlcmeau  a^o.  pi.  181 .  citct  8.  C. 


dettletmnt  of  ti^e  Poot*  3^7 

The  child  it  fettled  hy  birth  only  where  it  U  tn  accldtntal  fettlematU  Per  Holt  Ch*  J.  ■  8alk» 
|t0.  in  cafe  of  Cumner  Parifli  v.  Milton  Pari(h. 

Settlement  by  birth  if  «v/y  quoufjue  tbtyfind  tbe/atber'sfettlewieni ;  and  if  they  never  can  find 
that,  it  it  abfolute  upon  them,     roley'i  Poor  Lawa  %S^y  266.  Hill.  8  Ann.  B.  R.     The  lohabi- 

tinu  of  Cripplesate  v.  St.  Savionr'i,  Southwark. S.  P.  MS.  Cafea  Hill.  8  Ann.  B.  R.  The 

Queen  ▼.  the  Inhabits nu  of  Shillingford.—S.  P.  Hot  if  neither  the  father't  fettlement,  nor  the 
place  of  the  child't  birth  can  be  known,  then  it  is  a  miafortune  upon  »he  parifti  where  the  child  it 
found.    MS.  CaCea  Mich.  8  Ann.  B.  R.    The  Queen  v.  St.  Giles  and  St.  Saviour's. 

9.  J.  ,S.  an  infant  bom  in  the  pariih  of  St,  Andrew* s^  was  nurfed 
in  Sptttlefieldsy  ua^  father  died,  and  the  mother  ran  away^  neither 
the  father  mr  the  mother  had  any  fettlement  in  St.  Andrew* Sy  but 
were  only  lodgers  there.  This  child  being  become  likely  to  be 
chargeable  to  the  parifh  of  Spittlefields,  was  removed  bv  order  of 
two  juftices  to  the  parifh  of  St.  Andrew's,  being  the  place  of  its 
birth.  Upon  appeal  from  the  fiud  order  to  the  quarter  feffions  it 
was  quafhed,  the  juftices  being  of  opinion,  that  baftards  did  not 
gain  a  fettlement  by  their  birth  ;  and  upon  motion  in  B.  R.  this 
order  was  quafhed,  and  the  order  of  the  two  juftices  confirmed  ; 
becaufe  a  child  ought  to  be  maintained  where  it  is  born,  unlefs  it 
obtains  another  fettlement ;  and  therefore  it  is  incumbent  upon  the 
parijh  where  it  is  bom  to  find  another  place  of  fettlement,  Ld,  Raym. 
Rep.  567.  Pafch.  12  W.  3.  Spittlehcld's  Hamlet  v.  St.  Andrew's 
Parifli,  Holborn. 

10.  If  a  man  and  his  wife  come  to  A.  and  then  go  to  the  pari(h  of  Poor's  Set- 
JB.  and  within  40  days  the  wife  is  delivered  of  a  child^  the  child,  ^  *"*"'•- 
though  legitimate,  fliall  be  fettled  where  it  was  borh  j  per  Holt  coea  8.  C.* 
Ch.  J.  2  Salk.  529.  Trin.  i  Ann.  B.  R.  in  cafe  of  Cumner 

Parifli  V.  Milton  Parifli. 

1 1.  If  t\iQ  father  isfettled^  and  dieSj  his  wife  being  big  with  child^  6  Mod.  87. 
and  after  the  mother  dies  before  jhe  is  delivered^  and  afterwards  the  ^*  ^' 
child  is  born^  the  child  is  fettled  there  by  his  birth ;  per  Holt  Ch.  J. 

2  Salk.  529.  in  cafe  of  Cumner  Parifli  v.  Milton  Parifli. 

12.  A  man  inhabiting  zxA  fettled  in  a  parijh  had  fever al  children 
lorn  theroy  and  then  removed  into  another  parifli,  and  rented  a  te- 
nement of  above  10/.  per  Ann.  and  then  failed  in  the  world,  his 
ehiUren  being  above  feven  years  old\  and  the  queftion  was,  which 
parifli  they  £ould  be' fettled  in,  whether  in  the  firft  parifli  where 
they  were  born,  or  in  the  laft  parifli  where  their  father  had  ac- 
quired a  fettlement.  My  Lord  Ch.  J.  was  of  opinion,  that  they 
fliould  be  fettled  in  the  firft  parifh,  but  Powel  e  contra ;  fo  it  was 
adjourned  till  the  next  term.  Freem.  Rep.  518.  pi.  693.  Mich. 
1702.  B.  R.  Anon. 

13.  An  order  to  remove  the  child  of  a  vagrant  woman  (being  T  ^68  1 
dropt  in  a  parifli)  to  the  place  of  its  birth  was  confirmed;  for  that 

is  the  child's  fettlement  whether  legitimate  or  illegitimate.  MS. 
Cafes.  Hill.  8  Ann.  B.  R.  The  Queen  v.  the  Inhabitants  of 
Shillingfbrd. 

14.  Ann  Smith  a  child  of  a  year  old  was  intruded  into  the  parijh  S-  P*  ^or 
of  St.  John  Baptijiy  but  bom  in  Spaldin.    It  was  faid,  a  child  gains  i£5^^« 
no  fettlement  by  being  born  in  a  place,  unlefs  he  isf.a:baftard,  or  the  pUce  oF 
his  father  and  mother  vagabonds.  .  Ld.  Parker  faid,  you  fay  well ;  ^^"  '><^  ^'^' 
but  here  it  is  made  good  h  tbefubfequent  words^  being  laft  fettled  ^lj™'«'-'^ 


IbQ  z  there* 


ctrcum^ 
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ancttto     there*     Poor's  Settlements  6.  pi.  9.  Pafch.  1711.  B.  P.     The 
make  it  (o    Parifli  of  St.  John  Baptift  in  Peterborough  v.  Spaldin  in  Lincoln- 

fiallheuH'    fljJrg^ 

the  children  born  under  fuch  circumftances  will  gain  •  fettlement.  MS.  Cafct  Mich«  lo  Ann. 
B.  R.  S.  C.  by  name  of  the  Queen  v.  ihe  Inbabitanta  of  Su  John  Baptiil  in  Peterborough,  and 
Spaldin  in  Lincoloflitre. 

15.  A  poor  child  born  of  a  travelling  vagrant  woman  in  die 
parifli  of  Alderbury,  whoft  parents  were  unknown j  was  brought 
into  the  parifli  of  St.  £dmond*s,  who  removed  him  to  Alderbury. 
The  feflions  quaflied  the  order  for  form,  which  order  was  removed 
into  B.  R.  It  was  objeded  that  the  or  Jer  of  removal  does  not  judge 
that  he  is  chargeable^  hut  only  in  the  reciting  part^  but  it  was  an- 
fwered,  that  there  is  no  occafioii  \  for  the  thing  fpeaks  itfelf,  and 
it  is  impoflibie  it  fliould  be  otherwifc,  the  child  being  but  four  or 
five  days  old,  and  the  parents  unknown*  Per  Cur.  there  muji  be 
an  adjudication  \  for  poflibly  a  perfon  out  of  charity  may  relieve 
him.  The  order  of  feffions  was  confirmed.  Poor's  Settlements 
90.  pi.  122.  Trin.  1719*  B.  R*  Aldermanbury  v.  St.  £d- 
mond's  in  Sarum. 


S€e(H)pi.6.  (B)     By  Frauds  and  How  puniftied. 

I.  'TpHE  parifliioners  of  L.  gave  a  man  [who  had  a  wife  and 
1       5  children)  5/.  in  money  to  remove  into  another  parijh^ 
upon  condition  that  if  he  returned  in  40  days^  he  Jhould  repay  the 
money^  he  removed  accordingly,  znijiayed  away  by  the  fpace  of  40 
*    days.     The  Court  declared  their  opinion,  that  the  man  had  gained 
a  fettlement  in  the  parifli  to  which  he  removed ;  for  being  an  in- 
habitant there  for  fo  long  a  time  as  was  required  by  law  to  make 
a  fettlement,  and  not  difturbed  by  the  officers,  they  were  remifs  in 
their  duty,  and  the  Court  would  not  help  their  negligence.     3  Mod, 
67.  Pafch.  I  Jac.  2.  B.  R.    David  Burgh's  cafe. 
Ifihercbc        ^'  ^^  ^  woman  ht  fettled  m  a  parifli,  and  got  with  child  of  a  baf* 
wy fraud  in  tard^  and  perfuaded^  when  near  her  delivery^  to  remove  into  another 
C9fnffjinga  parijh^  and  there  is  delivered^  it  is  good  reafon  for  the  juftices  to 
SiSw  b^«r  return  her,  but  that  muft  be  to  the  place  of  her  lafl:  fettlement^ 
her  child  in  (with  her  child,  come  femble.*    Comb.  360.  Aill.  8  W.  3,  B.  R, 
•ny  P»"(h,    The  King  v.  the  Inhabitants  of  Moreton. 

yet  the  child  ° 

nay  be  feni  with  its  mothci-  to  the  place  of  the  laft  fettlement ;  pel-  Holt  Ch.  J.  Cuthb.  9r86. 
Trm.  6  W.  &  M.  B.  R.  Aon  Fieneley'i  Cafe.— Poor's  Settlementa  i  ji.  pi.  aoo.  cites  S.  C.^- 
Shaw*s  Parish  Law  227.  citea  S.  C. 

3.  Giving  money  to  a  man  to  marry  a  poor  helplefs  woman^  on 
purpofe  to  gain  a  fettlement  for  her  in  the  parifli  of  A.  where  thie 
man  was  fettled,  is  indi£iable ;  but  it  fliould  be  fet  forth  that  the 
woman  was  likely  to  be  chargeable,  and  that  (he  was  laft  legally 
r  369  1  f  ttled  in  the  parifli  of  B.  Bat  laying  that  flie  was  an  inhabitant 
there  is  not  fufficient.  8  Mod.  320,  Mich,  ii  Geo.  B.  R.  The 
King  V.  Edwards  &  ai. 
4*  Confpiracy  to  let  lands  ^f^oi*  P^r  gnti%  value  to  a  poor  man  in 

order 


order  to  get  him  a  fettlement,  or  to  make  a  certificate-man  a  parijb 
officer ^  or  to  fend  a  woman  big  of  a  baftard  child  into  another 
parifli  to  be  delivered  there,  and  fo  to  charge  the  parift  with  the 
child  are  crimes  indiSfable.  Per  Cur.  8  Mod.  321.  Mich.  11 
Geo.  B.  R.  In  C^fe  of  King  v.  Edwards. 

5.  There  was  a  fpecial  order  flated  at  feffions,  A.  purchafes  a 
eopyhold  teoement,  in  St.  Paul's  Walden,  which^  with  the  fine  and 
fines  paid  the  court,  amounted  to  30/.  and  it  appeared  by  the  fame 
order,  that  the  officers  of  the  parijh  of  Kempton  had  given  him  40X. 
towards  paying  his  fine  and  fees  ^  therefpre  it  was  infifted,  that  this 
was  fraudulent,  and  not  a  good  purchafe  within  the  ftatute  of  9 
Geo.  fuffcient  to  gain  a  fettlement.  The  whole  Court  faid,  that 
they  cauld  not  take  notice  of  its  being  fraudulent^  finlefs  the  jujiices 

bad  *  adjudged  itfo.     So  the  order  was  confirmed.     Foley's  Poor  •  n  heUngt 
Laws  238,  239.  Pafch.  13  Geo.  B.  R.  between  the  Pariflies  of  totbejvf- 
Paul's  Walden  and  Kempton  Com'.  Hertford.  VjuVttf 

fraudt  and.  B.  R.  capaot  judge  of  it.    Per  Pratt  J.     10  Mod.  3^.  Trio.  ^  Geo.  1'.  in  Horion 
Pariihes  cafe,  .  .  ^    - . 

6.  If  any  (ball  by  any  indire<9:  means  hinder  a  poor  man  fron^ 
hiring  a  hotife^  he  may  for  fuch  difturbance  be  indided.  Aid  it 
is  finable  to  remove  or  put  any  out  of  the  parifl)  who  ought  not  to 
be  put  out,  and  the  perfons  fo  removed  may  be  fent  back.    2  Shaw'a 

Praa.  Juft.  52. 

(C)     By  Habitation.  See  (b) 

1.  Q  ETTLEMENT  by  commoracy  is  where  a  perfon  con- 
O    tinues  in  fome  other  place  than  where  he  was  before  legally 
fettled,  and  fuch  continuation  makes  a  fettlement.     2  Shaw's 
Praft.  Juft.  51. 

2.  It  was  held  that  if  a  man  lives  in  H,  for  a  good  tinu^  and  then 
goes  to  G,  and  there  falls  fif  fick^  that  he  is  not  capable  ef  being  re^ 
moved  back  to  H.  though  he  lies  in  that  condition  for  many  days, 
this  (hall  acquire  no  fettlement.  Freem.  Rep.  433.  pi.  581.  Trin. 
1676.  Anon. 

3.  A  man^  his  wifty  and  family  removed  into  a  new  parijb^  the  fj^^^'j^**" 
nunijlery  church-wardens^  and  inhabitants  of  the  old  parijh  certified  1j2.pl. 23 7. 
that  they  own  them  and  all  the  children^  which  Jhould  be  born  of  them  citci  S.  C— 
as  their  parijhioners.     Nineteen  years  after ^  zjuftices  made  an  order 

to  remffue  them  to  the  old  parifli  with  ^  children  bornfince^  reciting 

the  certificate,  &c.     This  cTder  was  confirmed  at  the  feflions, 

and  now  both  thefe  orders  were  quaihed  \  for  per  Cur.  they  have 

obtained  a  fettlement  in  the  new  pariih.     See  now  the  late  ♦  fta-  •  Sec  CenW 

tute.     Comb.  292,  293.  Mich.  6  W.  &  M.  B.  R.  Anon.  ^"^'^  "•"-. 

4.  On  a  certiorari  was  returned  an  order  of  feffions  in  Glou-  Poor's  Sct» 
cefterfliire.     A  girl  of  near  1 3  years  old  had  been  at  D.  in  the  faid  ^T*^"" g 
county,  and  had  always  lived  there  with  her  grandmother^  but  her  cucsS.C.-i 

father  was  legally  fettled  at  B.  in  the  fame  county ;  (he  wanting  Dait.  juft. 
relief,  was  by  the  order  charged  on  B.  becaufe  her  father  was  fet-  ^ap^73cuci 
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tied  there.     And  per  Cur.  the  order  muft  be  quafhed ;  for  though 
till  8  years  children  are  counted  nurfe-children,  yet  they  muft  af- 
terwards have  maintenance  from  the  parifhes  whdre  they  them- 
felves  are  fettled,  znd  for  any  thing  appear s, /be  may  have  gained  a 
fettlement.     2  Salk.  470.  Fafch.  7  W.  3.   B.  R.     The  Inhabi- 
tants of  Dumbleton  v.  the  Inhabitants  of  Beckford. 
L  37^  D       5*  ^  clandejiine  habitation  gains  no  fettlement,  though  the  party 
lived  6  years  in  the  parifli.     Per  Holt  Ch,  J.  Comb.  382.  Trin. 
8  W.  3.  B.  R.  Anon. 
Poor*tSet-        6.  If  a  child  ht  put  out  to  *nur[e  w  for  educationy  though  it  be 
ticmcxiti       above  7  years  old,  it  gains  no  fettlement  thereby,  as  it  was  held 
cites  s  c     »"  S^r  Paul  Jenkinson's  cafe.     Per  Holt  Ch.  J.  2  Salk.  528. 

•  s.  p.  la  Trin.  i  Ann.  B.  R.  in  the  cafe  of  Cumner  Parifh  v.  Milton 
Mod.  383.    Parifli. 

Pafcb.  la 

W.  3.  B.  R.  in  the  cafe  of  the  Inhabitanu  of  Spittldields  v.  the  Parifli  v.  St.  Andrews.-— >2?Mr/- 
ing  at  a  febolar  gains  no  fettlement.  a  Salk.  584.  Hill.  8  W.  3.  B.  R.  Ryflip  Parifli  v.  Htr- 
fV  Parilh.—^  Poor's  Settlements  sa4.  pi.  168.  cites  S.  C.  by  name  of  Riceflip  v.  Harrow. 

7*  Bagnal  and  hii  wifty  and  their  daughter  about  20  years  ofage^ 
tanu  by  certificate  from  the  parifli  of  Biddulph  to  the  parifli  of 
fVoolftantony  where  the  (aid  Bagnall  rented  a  houje  of  one  Tho.  Cart- 
ledge,  at  the  yearly  rent  of^^s*  and  4  years  after  he  rented  a  mill 
in  the  parifli  of  Burflem^  ofonz  Thomas  Bagnall,  of  the  yearly  rent 
0fill.  He  held  both  the  houfe  and  mill  for  3  years  together,  and 
paid  the  rent  for  both.  The  qiieftion  was,  whether  he  and  his 
family,  inhabiting  all  the  time  in  the  houfe  at  Woolftanton,  did 
not  gain  a  fettlement  there.     Probyn  J.  was  of  opinion  he  did 

•  SeeCerti.  not;  for  the  •aft  of  the  9th  and  loth  W.  3.  was  an  explanatory 
licaicman    ^  ^^^  ^^^^  ^^  j^^  ^^j^^^  ftriSly ;   and  that  the  words  in  fuch 

parifli,  relating  as  much  to  the  taking  of  a  tenement  of  loU  as 
ferving  of  an  annual  office ;  and  this  tenement  of  ill.  a  year  not 
being  in  Woolftanton,  he  took  it  that  Bagnall  gained  no  fettle- 
ment there.  Foley's  Poor  Laws.  210,  211.  The  cafe  between 
the  Pariflies  of  Wolftanton  and  Biddulph. 

8.  It  was  refolved  in  B.  R.  that  if  a  man  has  two  fettlements  ho 
is  to  be  efteemed  2s  fettled  where  he  lives ;  and  though  it  is  at  his 
cleftion  to  fettle  at  each  place,  yet  it  is  not  in  the  power  of  the 
juftices  to  remove  him  from  the  place  where  he  lives,  and  has  a 
right  of  fettlement,  to  another  place  where  he  has  likewife  a  right 
of  fettlement.  10  Mod.  388.  Trin.  3  Geo.  i.  B.  R.  in  the  cafe 
of  South  Sidenham  v.  Lamerton. 

9.  In  cafe  of  2  leets  the  party  fliall  be  a  refiant  where  he  lodges^ 
let  him  perform  his  fervice  in  which  he  wilL  MS.  Cafes,  Trin. 
3  Geo.  B.  R.  Anon. 

Sh9w*s  Pa-  lo.  Settlement  of  a  poor  man  is  in  the  parifli  where  he  lodges^ 
nfh  Law  j^j^j  ^f  where  he  ivorks^  and  a  man  cannot  be  removed  from  his 
V.Q  work,  as  a  cobler  from  his  ftall.     8  Mod.  308.  Mich.  11  Geo. 

B.  R.     The  King  v.  Spittlefields  Hamlet. 

II.  A  houfe  Jlands  in  2  parijhesy  the  feryant's  lodging-room  1$ 
in  the  parifli  of  B.  and  the  part  of  the  houfe  in  which  he  does  his 
fervice  is  in  the  parifli  of  C.     The  fettlement  fliall  be  adjud^g^d 
from  the  lodging  and  not  frgm  the  fervice.    Per  Fortefcue  Ser- 
jeant, 
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Jeant,  Arg.  at  Winchefter  Affifes  in  Lent,  1727.  (aid  it  had  been 
fo  adjudged. 

12.  The  40  days  continuance  gives  afettlenunt  in  all  cafes  where 
the  perfon  cannot  be  removed  by  the  juftices,  as  in  cafe  of  renting 
lol.  a  year,  or  living  in  his  own,  except  where  the  purchafe  of 
an  habitation  is  under  the  value  of  30I.    2  Shaw's  PraS.  Juft.  58. 

(D)     By  Havings  &CQ.  Land  ox  Houfe,  &c.        »««W 

I.  13  and  14  T 1  PON  complaint  made  by  the  churchwardens  and  ^[371  J 
Car.  2.  12.    ^J     roerfeers  of  the  poor  to  a  juftice  of  peace  within  An  order  of 
40  days  after  any  terfon*s  coming  tofttle  in  any  tenement  under  the  j?'^'**''" 
yearly  value  of  10/.  who  is  likely  to  become  chargeable  to  their  parijby  rcmovecTbV 
it  Jhall  be  lawful  for  any  7.jujlices  efpeace^  quor*  unus  of  the  divi^  certiorari ; 
Jion^  to  remove  and  convey  fuch  perfon  to  the  parijh  where  be  was  lafl  [IP®°  J^ftJ^** 
legally  fettled^  either  as  a  native^  boufekeeper^  *  fojourner^  apprentice^  wt«,  %srhe. 
or  fervant^  for  40  days  at  leaft^  unlefs  be  give  fecurity  to  indemnify  thcr  loK 
thetarijh,  to  be  allowed  by  the  f aid  juft  ices.  ^^nZl^ 

Provided  that  all  perfons  who  are  aggrieved  by  the  judgment  of  in  this  ad 
fuch  two  juftices^  may  appeal  to  the  next  quarter^feffions^  who  are  ^^^  'he  fet- 
required  t,  do  thim  juftice.  J^«^* 

(hall  be  uuderfiood  lol.  per  annum  of  an  eftateof  freehold  and  inberitancct  or  lol.  rem  ai  % 
tenant;  and  it  waa-urged  that  it  it  unreafonable  to  intend  that  the  ad  would  remove  a  perfon  front 
hit  freehold,  though  under  loI.  per  annum ;  and  that  iheftatute  •Mgbt  to  he  underfiood  renting  lol. 
per  annum,  and  a  cafe  was  cited  to  be  fo  ruled  by  North  Ch.  J.  at  the  allifei  at  Buckii>gtiamt 
and  Hollo  way  faid,  that  he  h^d  known  it  to  be  fo  adjudged ;  but  Herbert  Ch.  J.  was  of  another 
opinion,  and  took,  a  roan  who  bought  a  cottage  of  bos.  per  annum  of  which  he  had  the  inheritance* 
to  be  within  the  words  and  mifrhief  of  the  ad,  if  he  is  like  to  be  chargeable  to  the  parifli ;  for 
thai  is  the  thing  againfl  which  the  ftatutc  provides ;  but  where  a  man  is  not  like  to  be  chargeable 
to  the  pariih,  if  he  will  live  in  a  cottage  ofios.  peraHHum,  or  otherwife,  under  bis  condition,  he 
is  not  within  the  meaning  of  the  ad ;  the  other  juiliccs  were  (ilent.  Skin.  t68.  pi.  4.  HiU.  a  &  3 
Jac.  a.    B.  R«     The  King  v.  the  Inhabitants  ot  Stanmore, 

It  has  been  refolved  that  a  perfon  coming  to  refide  upon  his  amm  rfiate,  though  wider  xo/.  waa 
not  within  this  (l^tute,  nor  removeable  within  the  40  days,  for  that  neither  this  nor  any  other  ad  of 
parliament  did  defign  to  debar  a  man  from  coming  to  look  after  and  improve  his  own  eflate.  And 
whenever  a  perfon  comes  to  his  own  eftate,  it  was  faid  that  fuch  a  perfon  was  un<removeable»  via« 
iettled.     10  Mod.  431.  Palcb.  j  Geo.  ».  B.  R.  in  the  cafe  of  the  K'ng  v.  Burcleer  Parifli. 

2.  A.  had  been  long  fettled  at  B.  and  afterwards  a  copyhold  cRzte  b^^  where 
for  life  in  a  cottage^  worth  about  ^os*'a  year  in  5.  came  to  him^  a  man^vr. 
which  he  purchafed.    It  was  held,  that  if  A.  plcafed  he  might  go  'Hlf/J^ 
to  his  own  houfe,  though  the  value  was  fo  fmall  %  for  the  town  is  v^^.  ^er 
not  chargeable  to  maintain  him  fo  long  as  he  has  any  thing  of  his  annum,  the 
own ;  and  though  the  yearly  value  be  but  fmall,  yet  he  may  fell  it  J^^"  „Jj^f. 
and  raife  money,  if  he  will  \   but  they  all  likewife  held  that  the  he  have  or 
town  of  B,  could  not  force  him  thither.     And  the  order  that  was  do  rent  lol. 
made  to  remove  him  from  his  own  houfe  to  B.  where  he  was  laft  {JJ^o^e^hla 
fettled,  was  quaflied,  this  appearing  to  be  the  cafe.     Freem.  Rep.  so  or  40/. 
432.  pi.  581.  Trin.  1676.    The  Town  of  Sianlock  v.  Bampioo  ^^^f'*'^ 

*      r\    £     jii-'  '  freehold  01 

m  Oxtordihire.  >isown,yct 

if  he  be  chargeable  to  the  parilh  he  may  be  remaued  by  the  Astute.    %  Show.  494.  Mich.  a.  Jac. 
a.   B.  R.     The  King  v.  Ofroond 

S%  where  A.  was  legally  fettled  in  B.  and  had  a  child ;  afterwards  fome  efiate  defcended  to  A. 
im  C,  whither  A.  removed  (as  he  cannot  be  hindcredj  Holt  Ch.  J.  aiked  if  the  defceni  of  a  rood  of 
land  ibottld  charge  a  f  triih  with  10  children,  and  laid  be  ihouelu  ihcy  (bould  follow  the  parent 
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for  aurture  and  edacitton,  but  that  the  pari(h  where  bom  fhould  contribute  to  their  relief.  Cnmb* 
381.  Trin.  8  W  3.  B.  R.     The  King  agatnti  the  Inhabitants  of  Luckingion. 

But  where  a  pcr(onffti/eJ  at  Harrenu  as  afervant  for  a  year  bad  a  cofybold  efiate  of\^s.  ftr 
anftum  come  to  Aim  in  Mdgxuertb,  to  ^vbicb  be  v/as  admit ted^  and  lived  in  it  tiH  bit  deatb^  and  aficr 
bii  wife  enjoyed  it  during  ber  life^  and  died pojfejfed  of  it  too,  on  difpote  about  the  children  of  this 
party  he  was  held  to^  be  fettled  at  £dgeworih;  for  it  being  agreed  that  a  pcrfon't  living  in  a 
freehold  of  a  fmall  value  would  gain  a  ^tilemcnt;  it  will  be  the  fame  in  this  cafe ;  for  the  copy- 
hold is  in  nature  of  a  freehold ;  and  not  to  be  removeahle,  and  to  gain  a  fettlement  are  the  fame 
thing  i  and  if  one  taiies  a  tenement  of  more  tban  10/.  fer  annum,  and  does  not  Ih/e  in  it  for  40  days 
he  cannot  be  fent  ihither ;  but  the  father  continuing  upon  this  copyhold  for  life  for  40  days  it  gain- 
ed him  a  fcttlemeot,  and  confequenily  it  gained  one  for  his  children.     A  fettlement  is  not  an 
inheritance  to  go  by  dcfcent,  but  perfoos  muft  be  fent  where  they  were  laft  legally  fettled  for  40 
days.     So  here  they  cannot  be  fent  to.  Harrow,  where  they  never  were,  after  the  death  of  their 
father,  were  they  not  removed  during  his  life.     Qucre  of  an  eftatefor  ^^ years  under  \ol per  ann. 
for  per  Powell  living  on  fuch  an  etlate  for  40  daya  gains  no  Settlement.     M  S.  Cafcs  10  Ann. 
Harrow  v.  Edgeworth. S.  C.  cited  M  S.  Cafes  Trin  4  Geo.  B!  R.  in  the  cafe  of  the  inhabi- 
tants of  Granborough  v.  the  Inhabitants  of  Murfley  as  adjudged  Pafch.  11  Ann*. 

So  where  a  inan  in  1687  took  a  leafs  of  a  eottage  in  Mufley  of  the  value  of  30J.  per  annum 
for  99  years,  whereupon  is.  per  annum  was  refervcd,  and  in  1689  be  ajfigned  o^ter  bit  term 
10  J,  S.  in  trufifor  bimfelffor  iife^  and  after  bis  deatbfor  ber  iife,  and  after  her  death  in  truft  for 
hisfouy  and  cbatged  tbefon*s  truf^  witb  10/.  /•  bis  a  daugbters.  The  fat  ber  and  mother  died\  the 
fon  married  and  died  \  his  luidoivj  took  adminifiration^  and  f^d  part  of  the  cottage  y«r  15/.  The 
fart  notfoidi  xvas  an  upper  room,  a  loxv  room,  and  a  /enetoyv.  A  man,  xubofe  fettlement  toas  ut 
Crandborougb  married  tbe  tvidow,  and  xt/ent  into  Mufley  to  dviell  in  tbe  cottage  ;  whereupon  bg 
ti/as  removed  by  order  of  two  juftices  to  GrandSorougb,  which  order  vuas  cnnfiimed  at  the  quarter 
feifions,  in  which  lafk  order  the  cafe  was  fpecially  ftated,  both  were  removed  into  B.  R.  and 
quafhed  per  Pratt  Ch.  J.  Ch.  J.  Eyre  and  Fortefeue,  who  held,  that  any  pcrfon  who  hath  an 
cftate  of  freehold,  copyhold,  or  for  years,  by  a£l  of  law,  as  by  defcent,  marriage,  as  executor  or 
ttdminiitrator,  or  by  purchafe  may  dwell  upon  it  as  his  own,  and  is  not  rernoveable  from  it ;  and 
that  if  he  continues  upon  it  40  days  he  thereby  gains  a  fettlement,  though  it  be  under  the  value  of 
lol.  per  annum  \  for  they  held  that  the  13/ifr  and  \^b  Car,  2.  cap.  la.  whereby  perfons  occupying 

t^m,>y  1  land  under  the  yearly  value  of  lol.  are  made  rernoveable,  is  to  be  underfiood  of  perfons 
j1  J  *tbut  bold  land  under  that  value  at  a  full  and  jl  retched  rent,  and  that  it  had  been  all 
•long  fo  conftrued,  becaufe  perfons  that  have  land  by  a6l  of  law  or  by  purchafe,  cannot  be  fuppofed 
to  take  it  for  ihofe  ill  puipofes  fet  forth  in  the  preamble  of  that  ftatutCi  And  tv^o  ca'es  were 
cited  and  allowed,  the  fiifl  in  Trim  9  W.  3.  between  Hendon  and  Riflip,  where  a  freehold  of  a 
very  fmall  value  was  adjudged  to  gain  a  fciilement ;  and  that  it  was  in  that  cafe  adjudged  that  a 
man  could  not  gain  a  fettlement  by  having  a  freehold  in  a  parifii,  unlefs  he  abode  upon  it  for  40 
days,  and  that  notice  in  fuch  cafe  is  noc  ncceflary  becaufe  the  roan  ia  not  removeable.  The  other 
ca^  was  Pafch.  11  Ann.  between  Harrow  and  Edgewoith.  N.  B.  That  in  the  principal  cafe  the 
■wife  had  an  equitable  intereft  as  adminiftratrix,  and  fo  liable  to  the  debts  of  the  intcftatc,  which  waa 
notobferved.  MS.  Cafes.  Trin.  4  Geo.  B.  R.  The  Inhabitants  of  Grandborough  v.  the  Inhabi- 
tants of  Mufley. 

So  wheie  a  poor  perfon  lived  in  a  cottage  fin  WyleyJ^or  30  jrwr*  and  upwards,  and  died  leaving 
.«  daughter,  vfbo  afterwards  married  to  one  B,  who  immediately  entered,  and  after  fold  it  for  «4/. 
but  before  f ale  the  man  and  his  wife  continued  3  quarterx  of  a  year  in  quiet  poJfejfivn\  and  it  w^a 
likewife  laid  in  the  order,  tiiat  the  old  man  before  his  death  left  three  guineas  to  buy  a  term  in  th« 
cottage  of  the  Earl  Pembroke,  thejufticea  at  the  fcflions  adjudged  him  fettled  at  Wyley,  and  the 
Court  of  King's  Bench  inclined  to  be  of  the  fame  opinion,  no  fraud  appearing;  though  it  wai  ob* 
je6led  econtra  that  thicre  was  no  tule  appeared,  and  it  might,  for  aught  appears,  be  a  leafe  at  will. 
Adjornatur.     Poor's  Settlements  116.  pi.  156.  Trin.  1784.  B.  R.     Aflibiiitle  Parifti  in  Someriet 

V.  Wyley  Parifh  in  Wilis. In  a  MS.  which  I  have  of  this  cafe,  it  is  faid,  that  it  was  rcfolved 

that  the  juilices  had  no  power  to  remove  them,  that  it  hath  been  held  that  whsre  a  man  lives  upon 
his  own  edate  either  freehold,  copyhold,  or  le^fehold  of  never  fo  fmall  a  value,  it  is  by  conflruAion 
out  of  the  a£ls  of  fettlement  and  juilices  of  the  peace  are  not  to  determine  the  poor  man's  title; 
yet  in  this  cafe  the  daughter  after  fo  long  a  poflfcflion  had  a  title  againil  all  the  world.  And  if 
the  cottager  was  at  firft  a  diffeifor,  here  was  a  defcent  cad,  and  the  daughter's  pofrefTion,  and  the 
defcent  was  a  good  title,  and  he  that  had  right  is  put  to  his  real  a£Vion.  It  did  not  appear  in  this 
cafe  that  the  lord  had  fet  up  any  claim;  but  it  was  faid  that  a  fum  of  money  had  been  depofited  in 
the  hands  of  a  third  perfon  in  order  to  have  had  feme  conveyance-title  from  the  lord,  but  tbe 
Court  laid  no  ftrefs  upon  this.     MS.  Cafes.  Mich.  1 1  Geo.  S.  C. 

So  where  the  queftion  was,  whether  a  man  coming  into  a  parifh  where  he  has  a  ecpyhold  mef- 
fuage  of  28s.  per  year,  and  living  there  2  years  gained  a  feitlemcni  ?  Per  tot.  Cur.  it  did,  and  had 
been  often  fo  ruled,     Foley's  Poor  Laws  264.  Mich,  a  Geo.  B.  R.     Watfon  v.  Monkeley. 

But  where  J.  B,  before  his  marriage  zvas  hired fr  a  year,  ^x\^  fervid  2  years  as  a  hired  fervaflt, 
awarding  fo  //.»<•  Jiatute,  in  the  Parifh  of  Farriugdon,  and  aftervjards  removed  into  the  Parifh  of 
WidwoTthy  avd  lived  there  in  a  cottage  of  tbe  yearly  value  of  30J.  and  <tvorked  as  a  day-labourer 
for  himftif,  cf 'which  bis  houfe  his  father  then,  and  for  ntanyyearx  bffore  nat  pojfrffed for  the  refidue 
nfa  ttrm  */jfais  determinable  on  lives^  and  where  f  hi  died  fo  pifffffed  xvitJbaut  a  will  (his  wife 

d)ing 
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dyfog  before  him)  leaving  ihefaid  J.  B,  and  anptbttj/mt  who  tcci  bi^/hmrt  •/  the  father*  s  efftOt 
and  the  faid  J.  B,  after  the  death  of  bUfaid  father  lived  and  continxed  in  fojfejfion  of  the  faid 
houfeybr  ^  w  ^  jears  vntil  the  ieafe  war  determined^  after  which  trvo  jufiices  mad*  an  order  f 
remove  him  and  bis  family  to  Farringdon,  aod  aUcr  the  making  of  which  order  the  faid  J,  B.  took 
emt  lettete  of  adminlftratim  to  hii  father.  Farringdon  appealed  to  the  quarter  feffipnt,  who  beiikg 
of  opinion  that  J.  B.  by  living  in  the  faid  cottage  had  gained  a  fettlement  in  the  Parifh  of  Wid- 
worthy,  qualhed  the  order  of  two  juUicea ;  but  upon  removing  both  ordet a  into  ^.  R.  The  order 
of  feflions  was  quaflied,  and  the  order  of  the  2  juftices  confirmed  by  Page,  Probyn,  and  Chappel  J« 
the  chief  jufttce  being  abfent.  MS«  Cafes.  Trin.  lo  ^  ii  Geo.  ■•  Parifh  of  Wid worthy  v.  the 
iParilh  of  Farringdon. 

3*  All  perfons  whofe  inUreft  in  houfes  or,  lands  is  determtneti^ 
cannot  be  put  out  of  the  town  where  they  were  legally  fettled,  nor 
can  they  be  fent  to  the  place  of  their  birth  or  lad  habitation,  but, 
according  as  they  are  able  or  impotent,  Jball  he  relievtd,  or  fet  to 
work  in  the  town  wbtn  fo  fetthd.  i  Shaw's  Praft.  Juft.  51.  cites 
Dak.  158. 

4.  The  having  land  in  a  parifli  will  not  make  a  fettlement,  but  Neif.  juft. 
living  in  a  parijh  where  one  has  land  will  gain  a  fettlement  witliout  ^^'^^*^ 
notice ;  for  the  law  never  intended  to  banifti  men  from  the  enjoy-  ^,6*  417/ 
tnent  of  their  owji  lands,  and  the  law  takes  notice  of  fredioiders  Mich.  10 
as  thofe  that  chufe  members  of  parliament  and  are  jurors.     Per  5^V?'u'** 
Holt  Ch.  J.  2  Salk.  524.  Hill.  8  W.  3.  B.  R.     Ryflip  Parifti  n;meof 
V.  Harrow  Parifh.  Riceflip  t. 

Henden.^- 
Poor's  Settlements  224.  pi.  268.  cites  S.  C.  by  name  of  Ricclip  v.  Harrow«-^-^Juft.  Cafe  Law 
240.  cites  S.  C.  ■  Shaw's  Parilh  Law  is8.  cites  S.  C. 

If  a  man  has  land  in  a  pariAi,  yet  if  he  does  not  a&ually  entar  mpen  itt  and  continue  for  foma 
little  fpace  of  time,  he  cannot  be  fent  thither  by  an  order ;  for  how  can  he  be  faid  to  be  fettled 
in  a  place  where  he  never  was!  Poor's  Settlements  67.  pi.  89.  in  the  cafe  of  theParifliof 
Uppoierce  v.  Dunfwell  in  Devon. 

5.  If  a  hrd  at  this  day  makes  a  copyholdy  as  it  is  not  good  in  law. 
fo  it  will  not  make  a  fettlement,  but  mufi  be  taken  as  a  frauds 
MS.  Cafes,  Mich,  10  Ann.    Harrow  v.  Edgeworth. 

6.  !•  S.  fojfejfed  of  a  Ieafe  for  years  died  inUjlate^  and  it  was  *[  373 1 
held  that  the  next  of  kin  Jhould  not  be  faid  in  law  to  be  fettled  there  j  Shaw's  Pa. 
for  he  has  only  a  right  which  he  muft  purfue  by  taking  out  letters  "*  ^^ 
of  adminiftration,  biit  no  right  is  fettled  or  vefted  in  him  till  an  s?c.— io 
aftual  taking  out.    Poor's,* Settlements  77.  pi.  103.  Pafcb.  1717.  Mod.  3891 
B.  R.     The  Paritti  of  South-Sidnam  v.  Lamerton.  ^'S'^i^*^- 

where  this  queftion  was  put;  bat  it  being  immaterial,  by  reafon  thft  the  Court  [for  another  rea- 
fon]  held  hxra  fettled  at  Lamerton,  they  gave  no  judgment  upon  it.  ■  But  where  %poor 

woman,  as  next  of  kin,  was  intVled  to  a  leafehold  eottage  worth  about  20S.  per  ann.  her  bujhand 
took  out  Utters  of  adminifiration  in  right  of  bis  %vife\  and  held  it  gained  a  fettlement  So  likewife 
if  he  had  purchafcd  it,  bad  there  been  no  fraud.  Poor's  Settlementa  8^.  pi.  114.  Gramborough 
V.  Muifley  in  Bucks. 

7.  A.  Hn  came  with  a  certificate  into  the  parifh  of  E.  and  after-  S.  P/  Juft 
wards  married  one  S,  S.  and  had  feveral  children  by  her ;  her  father  ^^  ^*^ 

furrendered  a  copyhold  t&^xt  to  her  of  10s,  per  ann.  and  fo  the  huf-  shaw's  P^ 
band  had  it  in  her  right.     And  per  Cur.     The  man  has  gained  a  rifti  Law 
fettlement  in  E.     For  a  man  cannot  be  turned  out  of  his  own,  |fc.'"^ 
let  it  be  never  fo  fmall.    i  Shaw's  Pra£^«  Juft.  57.  cites  Pafch.  Poor's  Sct- 
1710.    The  Parifti  of  Burclear  v.  Eaft- Woodhay .  L^l""'* 

'    ^  '  83.  pi.  ias« 

S.  C.  Aod  per  Tortefieue,  the  party  here  tauld  not  be  removed;  and  not  being  removeable,  and 
<(aiaing  a  fettlcmemi  ase  tbc  fame  thing  {  and  he  cited  Vbc  cafe  of  RiciLirr  v.  Uak&owi  where 

bttlf 
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ka/fMM  sere  $f  Uni  In  hit  trvm  right  gained  a  feulemeoC.  Then  it  was  objcded«  tliat  the  perfos 
being  a  certihcaie  per  fan  by  the  ftatotc  of  9  6f  lo  1^  g.  be  gains  no  feitlemeot  onlcfi  be  rents  i0l. 
or  exercifet  an  office;  and  that  ftatute  being  an  explanatory  ad,  it  cannot  be  taken  farther  than  tb€ 
vords  are :  but  the  Court  thought  it  no  txfUnatoty  aQt  but  s  nttv  law ;  and  therefore  tvety  thing 
that  is  in  the  fame  niifchief,  though  not  within  the  words,  is  within  the  meaning  of  the  natntes 
bcfide,  the  k€t  of  parliament  never  defigned  to  put  a  certificate  perfon  in  a  woife  coaditioa  tbaa 
•aothar.— - — lo  Mod.  430.  S.  C.  by  o«me  of  the  King  v.  the  Parish  of  Burdcer. 

8*  A  perfoQ  came  into  a  pari(h,  and  matriid  the  daughter  9fm 
iopyholder^  who  diedfiifedy  and  tbi  Unement  was  afttrwards  blown  . 
dowrty  and  then  xb^  family  was  nmovid  by  an  order  of  twojufticesj 
t9  tbi  parijb  fr$m  whsna  thty  canti  \  the  juftices  at  the  feflions 
adjudged  them  fettled  in  the  panfli  where  the  copyhold  was.  It 
vras  objeded)  that  it  is  not  fata  that  the  wife  bad  any  right  in  the 
copyhold,  $r  that  the  bujband  lived  upen  it  fer  40  days  :  and  the 
Court  held  it  ill  for  that  reafon  \  quod  nota.  Poor's  Settlements 
102.  pi.  137.  Pafch.  1722*  B«  R.  Anon. 

9.  9  G#0.  I.  cap*  7.  S.  5*  £na£ts,  that  ne  perfon  Jhall acquire 
esnyfettUment^  by  virtue  of  any  purcbafe  of  an  ejiate  whereof  the 
confideration  does  not  amount  to  30/.  fox  any  longer  time  than  fuch 
perfon  Jhall  inhabit  in  fuch  eflate. 

10.  The  order  of  feilions  flated  a  matter  fpecially>  which  was 
thus,  one  George  Wool  more  came  into  the  pari(h  of  Benjoy,  and 
purchafed  an  acre  of  ground  for  25/.  and  afterwards  builds  an  houfe 
on  this  acre,  and  lived  in  it  9  months^  vcA  fold  it  for  150/.  If  this 
gained  him  a  fettlement  in  Benjoy  was  the  queAion.  Raymond 
Ch*  J.  faid,  that  before  this  ad  of  the  9  Geo.  a  perfon  who  had  a 
tenement^  either  freehold  or  copyhold^  might  live  there,  and  was  not 
removeable ;  and  if  it  came  by  dejcent,  it  is  not  now  within  the 
a£fc ;  and  he  laid  that  he  thought  that  by  this  perfon*s  having  a 
tenement  worth  150I.  and  living  in  it  40  days,  he  was  not  re- 
moveable, and  therefore  gained  a  fettlement.  Mr.  Juftice  Page, 
and  Mr.  Juftice  Probyn  of  the  fame  opinion.  Mr.  Jufiice  Rey- 
nolds (aid,  by  the  purchafe  he  gained  no  fettlement  there ;  and  he 
did  not  know  an  a£l  of  parliament  that  made  what  was  done  fub* 
fequent  fufficient  to  gain  a  fettlement.  £t  ftc  adjornatur.  Foley's 
Poor  Laws  239,  240,  241,  Mich.  &  Hill.  2  Geo.  2.  in  B.  K. 
between  the  Pariflies  of  St.  Mary's  in  Hertford  and  the  Parifli  of 
Benjoy. 

11.  N.  P.  was  bom  at  St.  Clear^  and  lived  there  till  he  was  of  age; 
afterwards  be  went  to  St.  Neot*s^  and  contra^ed  to  live  with  a  gentle^ 
man  for  5I.  yearly ;  he  lived  there  with  bis  mq/ier  a  year  and  a  half^ 
and  returned  to  St,  Clear ^  and  lived  there  off  and  on  3  years  upon  an 
eftate  which  he  heldjovuly  with  bis  mother  and  fiflery  but  did  not  refide 
there  40  deys  together.  Two  juftices  removed  him  into  St.  Clear^ 
but  by  an  order  made  at  the  general  quarter-feffions,  he  was  re- 
moved to  St.  Neot's.     It  was  urged  at  the  bar,  that  here  was  no 

C  374  1  ^^^^'^"^^'^^  gained  at  St.  Clear  within  any  of  the  ads  of  par- 
liament, there  being  no  hiring.  The  Court  was  of  opinion^ 
that  the  contrad  was  tantamount  to  a  hiring,  and  implied  it. 
That  it  depended  upon  13  &  14  Car.  2.  cap.  30.  which  re- 
quired no  40  days  continual  refidence,  nor  a  living  upon  the 
ideatical  eftate  \  therefore  quaihed  the  order  of  the  feffions,  and 

affirmed 
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ftfiirtned  the  private  order  of  the  two  juftices.    MS.  Cafes.   Trin. 
13  Geo.  2.  The  King  v.  the  Inhabitants  of  St.  Neotand  St.  Clear. 
10.  ff^.  rentidzn  eftate  of  lOoiL  per  atm*  in  Sowton^  where  ht 
etnd  bis  family  lived  Jhme  years j  but  bit  landlord  ffaving  dijlrained 
his  goidsfor  renty  be  left  Sowton^  and  bisfamfyy  and  went  to  Sidburyj 
when  be  bad  an  eftate  of  19/.  10^.  a  year  in  bis  own  right^for  fomt 
term  or  terms  of  years*     lie  lived  ojf  and  on  here  a  confidirabl* 
tinuy  hut  never  upon  bis  eftate j  being  a  gueft  at  fonu  public  alehoufi 
in  the  fame  parijh^  but  never  rejided  then  40  days fucceffively^  nor  bad 
any  cattle  upon  his  eftate^  h\xt  Jowed  fome  turnips^  digged  bis  ditches^ 
and  cut  down  fome  fmall  quanti^  of  wood  from  off  the  hedges*    Hav* 
ing  left  his  wife  and  family  at  Sowton,  occafioned*him  to  go  there 
frequendy  to  fee  them,  wnere  he  ftayed  2  or  3  days  together,  but 
no  longer,  and  returned  back  to  Sidbury.     Two  juftices  having 
removed  him  ^o  Sidbury,  they  appealed  to  the  general  quarter- 
feiHons,  where  an  order  was  made  to  remove  him  to  Sowton. 
Upon  removing  thefe  orders  into  B.  R.  two  queftions  arofe. 
xft,  If  he  had  this  eftate  by  purchafe,  according  to  9  Geo.  i.  or 
by  defcent.     And  whether  his  living  in  Sidbury,  as  is  mentioned, 
and  not  continuing  there  40  days  together,  is  fufficient  to  gain  a 
fettlement  there  ?     2dly,  If  it  be,  whether  or  no  his  iamily  ftiould 
not  follow  him  ?    And  the  Court  was  of  opinion,  though  the 
order  did  not  ftate  fpecially  what  intereft  he  had  in  his  eftate,  yet 
as  it  mentioned  it  to  be  m  his  own  right,  and  for  fome. term  or 
terms  of  years,  that  he  had  a  beneficial  intereft  in  it,  by  furrender- 
ing  it  [as  it  feems  he  did]  for  81.  to  his  tenant ;  and  that  he  was 
irremovable  from  Sidbury,  notwithftanding  he  never  refided  there 
for  40  days  together ;  for  he  was  above  that  time  there  altogether. 
As  to  the  fecond  queftion,  it  was  determined  in  this  court  in  the 
cafe  of  Blackwater  and  Eversley,  that  where  the  children 
live  with  their  father,  and  are  part  of  his  fiunily,  they  cannot  ' 

i ^though  they  are  not  nurfe-children)  gain  a  feparate  fettlement 
rom  their  father,  but  muft  all  have  one  and  the  fame  fettlements. 
Therefore  the  Court  quaftied  the  order  of  feflions,  and  affirmed 
the  private  order  of  2  jufUces.  MS.  Cafes.  Hill.  1%  Geo.  2. 
The  King  v.  the  Inhabitants  of  Sowton  and  Sidbury, 

(E)     By  Marriage.  f«t(i)/ 

1.  A  M  AT  D  fervant  was  gotten  with  child  at  A.  by  her  fellow^ 
JLX  fervant  (or  by  another  young  man  of  defame  town)  after 
*  both  their  times  expired  they  marryy  and  then  the  young  man  is  retained 
at  B,  and  -then  the  woman  is  delivered  of  the  child ;  ftie  with  lier 
child  are  to  be  fent  to  the  fiither  at  B.  and  there  are  to  be  fettled. 
Dalt.  Juft.  cap.  73* 

a.  A  widow  having  children  of  the  age  of  7  years,  marries  a 
man  of  another  parijb  i  the  children  (hall  go  with  the  mother  for 
nurture,  but.  after  7  years  of  age  they  flidl  be  fent  back  to  the 
parifh  where  the  father  was  fettled ;  for  (he  cannot  gain  a  fettle- 
ment for  them  in  this  laft  pariib,  becaufe  under  coverture,  and 

having 
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having  a  fetclei;)ent  diere  herielf  only  as  part  of  her  hufband's 
fiiinily,  from  whom  fl»e  cannot  be  fevered.    Per  Powel  J*    2  Salk. 
528.     Parifh  of  Cumner  v.  Milton. 
PooT»«  Set-       »  3.  Wherever  the  hujhand  is  fettled,  there  the  wife  muft  likewiie 

*,86!pU3o.  *^  ^^^^^-    ^^"^  ^«''-     3  Salk.  256.  in  the  cafe  of  the  King  y.  the 
citess. c.-^  Inhabitants  of  Oking. 
s.  p.  a 

Shftw's  Pra£^.  Juft.  52.  ■  The  wife  ought  to  be  fent  to  the  place  where  her  hufband  waa  laft 

legally  fettled,  though  fuch  fettUmeot  was  by  hia  being  a  fervaut,  dec    Dalt.  Juft.  cap.  73. 
%.  P.    Sbaw'a  Pariih  Law,  %%^^ 

•  Shaw's  ^,  A  vromzn  married  a  Satchman  who  had  gained  no  fettlemeht 

^'!dtia"^  i«  EngUndy  but  (he  before  her  marriage  was  fettled  in  Winf- 

s;*c. borough.     And  the  Court  held,  that  although  a  woman  by  mar- 

«.  c.  And  riage  follows  the  condition  of  her  huiband,  yet  flie  (hall  not  be  put 
bcine^to  re-  *^^^  *  worfe  Condition.  Her  hufband  is  a  parishioner  no  where  in 
move  her  England,  muft  (he  therefore  ftarve  ?  And  per  Cur.  the  fetilement 
to  Wint  which  Jhe  had  in  her  own  right  does  ftill  continue,  nowithfl:anding 
Grc«?aa  ^^  intermarriage.  Poor's  Settlements,  22.  pi.  31,  Mich.  1713. 
thfc  place  of  The  Pari(h  of  Dunsfold  v.  Winfborough-Green. 

her  fcttle- 

ment  before  imrriagei  exception  waa  taken  to  it,  that  fiie  was  a  married  woman,  and  by  her  mar- 
riage (he  ought  to  be  (iettled  where  her  huiband  wasi  and  this  cannot  be  right;  for  if  the  juilices 
snay  fend  away  a  wife,  it  is  making  a  divorce  between  hufband  and  wife;  and  if  he  it  a  Scotch- 
roan,  they  %ugbt  to  fend  bety  as  p^ft  of  bh  family^  to  the  bordfring  cpmttUs  of  Scotland  t  according 
to  the  aft  of  39  Eltz.  cap.  4.  S.  6.  The  Court  held,  though  (he  was  a  married  woman,  yet  if  her 
huiband  had  no  fettiement,  (he  could  not  gain  any  other  fetttemeot  than  (he  had  before  marriage; 
and  as  for  divorce  it  was  none ;  for  the  huiband  might  come  to  her  as  well  at  WilbcM'oughGreen 
as  at  Dunsford ;  and  ai  to  tbe  bujhand^  nothing  in  tbe  order  appeart  as  to  him,  'whether  In  England 
•mot;  fo  the  order  was  by  the  whole  Court  confirmed.'  Foley's  Poor  Laws,  £49.  sao,  251. 
Mich,  la  Ann.  B.  R.  The  Partfli  of  Dunsford  v.  the  Pari(h  of  Willborough- Green  in 
Com.  Devon. 

5.  A  woman  was  fettled  in  Dunfwellj  and  after  married  with  a 
f^ribn  who  vtras  a  runnagate,  and  had  gained  no  fettletnent,  as  ap- 
peared, any  where  elfe ;  he  came  into  the  parifh  of  Uppoterccj  and 
diedj  and  upon  his  death^hed  declared  that  he  was  barn  in  Wincanton: 
two  juflices  fent  his  wife  to  Dunfwell,  where  (he  was  fettled  before 
the  marriage.    And  per  Cur.  where  it  appears  that  tbe  huiband  in 
his  life-time  has  no  legal  fettlement,  as  can  be  found,  there  the 
marriage  (hall  not  put  her  in  a  worfe  condition  than  (he  was  before, 
and  is  all  one  as  the  .cafe  of  a  Scotchman,  and  a  foreigner,  and  ihe 
ihall  not  lofe  her  former  fettlement ;  and  although  her  hu(band 
was  born  in  Wincanton,  and  may  be  fettled  there,  yet  his  wife 
tannot  be  fettled  nor  fent  thithery  Jhe  never  having  been  in  that 
place.    Poor's  Settlements,  66.  pi.  89.    Mich.  17 14.  B.  R.   The 
Parifli  of  Uppoterce  v.  Dunfwell  in  Devon. 
Nelf.  Juft.        6.  Wherever  the  hufband  2xA  father  had  a  legal  fettlement,  tbe 
Tnn  *^  Geo.  ^^^^^  ^^^  children  gain  a  fettlement  there ;  fo  where  the  father 
s.  c- — '  was  born  in  Reading,  and  afterwards  put  apprentice  in  Everfley, 
Dalt.  Juft.    where  he  ferved  2  years,  and  then  his  matter  breaking,  he  returned 
"V.^And  ^^  Reading,  where  he  married,  and  had  children,  and  then  died 
fays  that  the  (pending  a  coaceft  between  the  2  parilbes}  the  widow  and  chil- 

vidow  and  dlCn 

children 
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dren  were  lent  to  Everfley.    8  Mod.  169.    Trin.  9  Geo.  B.  R.  ^'l  ^ 
St.  Gyles  in  Reading  v.  Everfley.  whirethe 

hufl>and  and  their  father  Wu  fettledi  and  that  hit  death  made  no  alteration  in  the  cafe ;  and  though 
the  wife  had  another  f^ttletnent  before  (he  marriedi  yet  that  was  loft  by  her  marriage. >■  ' 
It  wal  held  by  Pratt  Cb.  J.  Fowls,  Fortefcue,  and  Raymond  J.  That  though  the  place  of  the  ^trtA 
9f  d  poor  cbildi  tvbfre  tb* father  ha*  got  no  fettltm<nty  is  the  place  of  the  iettlement  of  the  child, 
yet  where  the  father  gained  a  fcttlement,  his  children,  though  born  in  another  parish,  (hall  be  looked 
on  aa  fettled  at  the  place  of  their  father's  la(^  legal  fettlemcnt,  and  (hall  be  removed  thither  as  well 
after  the  death  of  their  father,  if  occalion  requires  it,  as  in  his  life-time,  fuppofing  they  have  gained 
no  fettlementof  their  own.     Ld.  Raym.     a  Rep.  1332.  S.  C  Poor's  Settlements,  iiou 

pi.  149.  S.  C.  adjornatur.  The  fettlement  of  the  hufband  is  the  fettlement  of  the  wife  and 

child.    Poor's  Settlcmcms,  106.  pi.  149.     Per  Cur.  ia  oafe  of  the  Parifli  of  Oby  v,  Linfbury. 

7.  A  man  ere^  a  cottage  without  licence  or  order  on  the  wade,  Shaw'# 
and  lived  and  died  in  it.     His  only  child  was  a  daughter^  who  e«-  Ta^.^ui^* 
.teredy  and  married.     Per  Cur.  her  being  in  pofTeflion  by  defcenty  is  s.  C. 

a  good  title  againft  any  efcheat  the  lord  might  have  at  common*  f  076  1 
law ;  and  therefore  the  marriage ^w^s  the  hufband  a  fettlement, 
8  Mod.  287-     Trin.  10  Geo.     The  King  v.  Wilby  Parifli. 

8.  An  order  was  made  by  two  juftices,  which  recited  that  49 
woman  fettled  in  the  parifli  of  A.  had  married  a  man  fettled  in  B,  but 
that  he  had  been  abfent  feveral  yearsy  and  had  not  been  heard  ofjinccj 
fo  that  it  is  not  known  where  he  is  or  refides,  &c.  And  then 
direffed  the  removal  of  her  to  her  own  parifi.  Upon  appeal,  the 
feflions  confirmed  the  order,  and  now  both  orders  being  removed 
by  certiorari,  Lee  Ch.  J.  faid,  it  was  a  fettled  point,  that  if  a 
woman,  having  a  fettlement,  marries  a  man  having  none,  her  fet- 
tlement is  fufpended  by  the  coverture ;  for  otherwife  the  juftices 
would  feparate,  and  have  in  eiFed:  a  power  of  divorcing  man  and 
wife,  which  would  be  unreafonable  ;  therefore  it  muji  be  fet forth 

that  he  is  deady  in  order  to  revive  her  fettlement :  the  whole  Court  ^ 

being  of  this  opinion,  both  orders  were  quaflied.    Hill.  12  Geo.  2« 
B.  R.    The  King  v.  the  Inhabitants  of  Norton. 


(F)     By  Notice.    Who   muft  give  Notice,   and  s«(K) 

what  amounts  to  it. 

I.    I  Jac.  2.  cap.  17.  "rpNACTS,  that  the  40  days  continuance 
S.  3.  r^^  of  a  poor  per fon  in  a  parijh  intended  by 

1*^1^  \^  Car.  2i  cap.  2.  to  make  a  fettlement  Jhall  be  accounted  from  the 
time  of  his  delivery  of  notice  in  writing  of  the  houfe  of  "his  abodcj 
and  the  number  of  his  familyy  to  one  of  the  churchwardens  or 
overfeers  ^the  poor  of  the  partfh  to  which  they  Jhall  remove. 

2.  V.jerved  his  apprentice/hip  at  Mald^ny  where  he  marriedy  and  Carth.  sS. 
iad  feveral  children.     His  wife  diedy  and  he  married  another  l*afch.  i  w, 
woman,  who  had  a  term  for  years  in  a  houfe  in  the  parifli  of  ^^'^'^ 
HeybridgCy  where  be  lived  for  a  year.     Afterwards  he  returned  to  nameof  thf 
JMaldeny  was  rated  to  the  poory  and  lived  there  two  yearsy  and  then  ^iog  ▼>  the 
died.   .Soon  after  his  wife  and  children  were  removed  to  Hey-  ^?st.Prtei?t 
bridge  by  two  juftices,  but  upon  an  appeal  they  were  by  an  order  in  Maiden, 
of  feflions  declared  to  be  inhabitants  of  Maiden.     Mr.  PoUexfen  and  Hey- 

aiov«d  to  quadb  it  i  bccaufc  it  docs  not  appear,  that  he  gave  any  ^q^]  ^^„^ 

formal  fays,  tW 


37^  dettlement  of  t^t  19aor; 

tiusCoort  formal  notice  in  writing  to  the  overfeers  of  Maiden,  when  hs  re« 
2c  orden  ^"'"^d  fr^°^  Heybridge,  and  therefore  ought  to  be  fettled  there, 
for  that  the  and  not  at  Maiden ;  for  being  taxed  to  the  poor  will  not  amount 
parini  of-  to  notice,  and  he  cited  a  ftronger  cafe,  which  was  thus,  viz.  The 
notke^'fuffi-  ^^^f^^b'Wardens  of  Covent  Garden  certified  under  their  hands^  that 
cicot  within  fucb  a  perfon  was  an  inhabitant  within  their  parijb^  but  becaufe  no 
the  iotcot  note  was  left  with  them  purfuant  to  the  ftatute,  he  was  held  to  be 
nite  tho*'  no  inhabitant  within  their  parifli,  notwithftanding  fuch  certificate, 
not 'within  and  of  that  opinion  was  all  the  court.  3  Mod.  247.  Mich.  3 
the  letter;    Jac.  2.  B.  R.    The  King  v.  the  Inhabitants  of  Maiden. 

l»cq*ufcthc    •'  ° 

mffeffng  this  man  U  the  pAriJh  ratet^  and  recelvittg  the  monty  affeffed  is  a  AifEcient  evidence  that 
they  knew  that  he  was  an  inhabitant  there,  and  toe  meaning  .of  the  ftatote  is  no  other. 
Show.  12.  S.  C.  by  the  name  of  the  King  v.  Payne,  fays,  that  the  Court  held  that  it  gained  a 
good  fettlement,  though  there  was  no  .notice  in  writing  given  to  the  church- war  dens  of  nis  comingp 
and  that  coming  in  poblickly  by  taking  a  houfe,  and  that  beine  rated  in  the  poor's  rates,  and  k> 
obferved  by  the  officers  of  the  psrifh  in  their  pariQi- books  is  uifiicient  notice,  and  the  rather  be> 
caufe  by  the  freamilt  it  h  apparently  mfont  only  againft  private  and  tlandefiint  removals^  and  not 
publick  ones,  of  which  the  partfh  taltes  notice  itfelt.  a  Shaw's  Prad.  JufL  57.  cites  S.  C— 

Juft.  Cafe  Law.  246.  cites  S.  C. Dalt.  Juft.  cap.  73.  cites  S.  C.  Shaw's  Parifli 

Law,  B34.  cites  S.  C.  Foley's  Poor  Laws,  108, 109.  cites  S*  C. 

[  377  ]  3-  3  £sf  +  ^.  far  il/.  cap.  ii.  S.  3.  Ena£b,  that  the  40  days 
continuance  of  a  ponr  perfony  intended  by  the  a£is  to  nuike  a  fettlement j 
Jhall  be  accounted  from  the  publication  of  a  notice  in  writings  which 
be  Jhall  deliver^  of  the  houfe  of  his  abodcy  and  the  number  of  his 
family^  to  the  churchwarden  or  overfeer  of  the  poor^  which  notice^ 
the  churchwarden  or  overfeer  is  required  to  caufe  to  be  read  publickly 
immediately  after  divine  Jervice  in  the  churchy  on  the  next  Lorts  day  ; 
and  the  churchwarden  or  overfeer  is  to  regijier  the  faid  notice  in  the 
boot  kept  for  the  poor's  account, 

Poor's  Set*       ^.  None  but  a  perfon  removeable  is  to  give  notice ;  becaufe  they 

lorToq.     ^^"'^o^  be  difturbed ;  as  one  that  rents  lol.  per  ann.  a  fervant^  &c. 

pi.B38.cite8  2  Salk.  473.    Trin.  8  W.  3.  6.  R«  in  the  cafe  of  St.  Nicholas  v. 

s.  c. —     St.  Helen's  Parifh. 

Keif.  Juft. 

^43.  cites  S.  C. Juft.  Cafe  Law,  239.  cites  S.  C— ~S.  P.    Dalt.  Juft.  cap.  73.  ■ 

S.  P.    Per  Holt  Ch.  J.    Comb.  3Sa.  Anon. 

Poor's  Set-  5,  If  a  parifh  into  which  a  perfon  comes,  takes  notice  of  him, 
J**""'?  *"^  looks  on  himfelf  as  one  of  the  pari(h,  as  by  relieving  him^ 
pl.asB.citet  making  him  an  officery  &c.     There  after  a  long  continuance,  we 

s.  C. would  have  presumed  notice  given,  becaufe  the  notice  need  not  be 

^  q^cttca     e^^^'y  proved ;  for  the  churchwarden  to  whom  it  was  given,  and 

i.  c. the  witneiTes  attefting  the  matter,  may  be  dead,  but  in  the  prin- 

juft.  Cafe  cipal  cafe  it  was  returned  on  the  order,  that  he  clandeftinely  re- 
iiieiSX?—  «noved  himfelf,  fo  that  he  might  eafily  continue  in  the  fame  man- 
Cait.  juft.  ner ;  wherefore  in  fuch  cafes  we  mufl:  conftrue  the  ftatute  ftridly. 
cap.  73-       2  Salk.  473.    Trin.  8  W.  3.  B.  R.    St.  Nicholas  v.  St.  Helen's 

cite.S.C.     p-^ri(h.  ^^"^ 

Poor's  Set-  6.  Holt  Ch.  J.  (aid,  if  a  pqor  man  had  been  reSeved  feverat 
iQ^pUM.  y^^^'  ^  ^  parijhy  he  fliould  prefume  notice  in  writing  j  but  it  is 
cttess.'c—  but  evidence  to  the  juftices.  Comb.  382,  Trin,  8  W,  3.  B.  R. 
Shaw's        Anon. 

Parifli  Law, 
ft^a*  cit^  S.  C». 

7.  A, 


ftetdemeitt  of  tfie  i^aor.  %^^ 

y,  A.  and  his  wife  were  removed  by  two  juftices  to  B.  where  Sh«w»tPa. 
he  had  exircifed  the  trade  of  a  fmith  for'  a  yeaVy  and  worked  for,  "^.^J,"!^ 

and  was  *  conftantly  employed  by,  mod  of  the  inhabitants  of  B.  s.  c 

and  by  the  lord  of  the  manor,  and  the  juftices  of  peace  there*  Poor's  Sei- 
This  order  was  reverfed  at  feffions,  and  both  orders  returned  in  ^^fg'JJ'Jji, 
B.  R.  reciting  the  ipecial  matter,  that  he  was  apprentice  in  D.  Trin.6w  3I 
and  that  he  had  not  given  any  notice  in  writing,  nor  was  afiefled,  B.  R.  cites 
nor  bore  any  public  oiEce  in  B.  and  now  the  order  of  feflions  ^^^^  ^ 
was  confirmed ;  for  though  fuch  things  might  have  been  allowed  Blood's 
before  the  late  aS,  yet  now  it  being  an  explanatory  aSf  muft  not  be  ctfc.— 
enlarged  by  equity,  and  we  arc  confined  to  it.     Comb,  410.  Stn  riJ?^' 
HiU.  9  W,  3.  B,  R.    Fofton  v.  Dalbury  Parifh.  B.  rV  s. '^i 

by  naqte  of 
Dalbory  v.  Foflcn  Ptrifliionerf.— — 5  Mocl.  330*  331.  3*  C. 
*  Tbit  ^blick  nocice  taken  by  the  paiith  might  perhaps  have  fatUfied  the  ftatute  1  Jac.  a.  but 
there  being  doubts  concerning  the  notice  prefcribed  by  that  ad,  ihe  3  &  4  W.  &  M.  was  made  to 
explain  it,  and  this  later  ftatute  hat  particularized  the  notice,  and  what  (ball  be  tantamount  to  it, 
■ad  what  not;  tbia  ia  not  among  the  particulara  of  the  ftatute;  for  which  reafon  the  order  waa 
confirmed,     a  Salk.  476.    HiU.  S  W.  3.  B.  R.  S.  C.  by  name  of  the  lohabitanti  of  Talbury  v* 

the  Hamlet  of  Fofton  in  Scropton. Nclf.  Juft.  543.  cites  S.  C.  Dalt>  Juft.  cap.  73* 

cites  S.  C; -i^Foley'a  Poor  Laws,  114.  S.  C. 

8.  Payment  of  the  land-tax  hath  been  held  fufficient  notice,  P<»r'»  Set. 
where  charged  as  paid  in  a  parochial  limit,  though  not  a  parochial  ^.'i^r^^?^* 
tax-     Per  Holt  Ch.  J.     Comb.  410.     Hill.  9  W.  3.  B.  R.  in  citttS."^ 
cafe  of  Fofton  v.  Dalbury  Parifli,  alias  Blood's  cafe.  5^<xl*33<% 

^  331- S.C. 

by  name  of  Dalbury  v.  Foften  Pariftiioners  cites  it  as  held  in  the  cafe  of  Ipfwicb.— — — ^Payment 
«r  taxes  ia  equivalent  to  a  notice  in  writing,  a  Salk.  583.  Mich.  7  W.  3.  B.  R.  Talbom  v» 
Bofton  PariAes.  ■       Poor's  SettlemcnU|  180.  pi.  aa3.  cites  S.  C. — <■    '      a  Shaw's  Prad« 

Juft.  ^.  cites  S.  C. 

[378] 

9.  It  was  moved  to  qua(h  an.  order  of  fettlement  for  that  the  ^ oiey*a 
only  ground  of  fettling  a  poor  perfon  in  a  pariih  appears  upon  the  fj^^sx  — * 
order  to  have  been,  that  the  banns  of  matrimony  of  the  poor  perfon  Nclf.  Juft. 
were  puhiijhed  in  the  parijh  church ;  which  is  ill ;  for  the  notice  543-  c''e« 
given  to  the  pari(h  muft  not  only  be  in  writing,  but  the  other  juft.'cafe 
ceremonies  required  by  the  3  &  4  W.  &  M.  muft  be  obferved.  Law,  239, 
and  that  ?&  being  an  explanatory  a£l  cannot  be  taken  by  equity;  cites s.c.-* 
and  the  order  was  quaihed,  per  Cur.     5  Mod.  454.     Mich.  1 1  ^aA'e.D'!« 
W.  3.    The  King  v.  the  Inhabitants  of  Chertfey.  •  *   *^*^'' 

10.  One  N.  lejft  his  wife  and  children  upon  a  parijh^  and  gave  S.  C.  cited 
m  warrant  of  attorney  to  the  officers  of  the  parifli  to  take  and  feife  Jis.^Cafca* 
bis  goodsy  and  afterwards  lived  40  days  in  the  parijh.     And  it  was  Mich.  8 
held,  that  the  warrant  was  a  good  notice  in  writing  to  the  officers,  ^nn.  B.  R. 
and  that  the  party's  living  there  40  days  after  had  gained  him  a  o^'h^Ou^n 
fettlement.     MS.  Cafes,  pi,  44.  cites  it  as  cited  by  Eyre  J.  v.  the  inht. 
MS.  Rep.  175.    Nowd'scafe.  birantsof 

St.  Mary 
Arcbea,  and  tbe  Inbabitan:a  of  the  Parifli  of  Honiton* 

11.  The  notice  to  he  given  according  to  the  ftatute  does  not  s.  P.   Per 
extend  to  a  fervanty  9r  %n  apprentices  per  Powis.     ii  Mod.  205.  fi^Mo^,'*^* 
Hill.  7  Ann.  B.  R.  in  cafe  of  the  Parifli  of  St.  Giles  v.  Wey-  106.  in  car« 
bridge  Parifli.  ofthcparifla 

®  of  St.  Al- 

>«a'«  V.  tbf  Ptrifli  •£  %u  Botolph'i  iiflioprgau.    ■  >,  P;    Per  Holt  Cb.  J.  becaafe  tbe 

jufttcei 


ijB  %ttatmm  of  t&e  poor* 

ufticctof  peace,  thoogh  thero  had  bcea  noticci  eanoot  dlfturb  him.    is  Mod.  441.    HUL  is 
W.  3.  B.  R.  Anon, 

Mr.  Foley  12.  An  order  of  2  juftices  for  removal  of  one  John  Crolby  and 
fays»  it  is  Sufan  his  Wife,  from  the  parifli  of  Aldenham  to  Abbots  Langlejr* 
tharthU  ^^*  The  orJer  of  feffions  Jiated  the  fa£f  fpecially^  viz.  That  about  40 
cafe,  and  years  ago^  John  Crojby  took  a  houfe  in  Jldenham^  with  the  know^ 
*h*  K-*^  °^  '^^^'  ^/<^'  churchwardens  and  over  Jeers  ^  and  heft  ajhop^  and  lived 
the  lnha1)U  unmoUjUd  till  this  order  of  removal  \  that  he  came  into  the  parijb 
tanuof Mai-  after  thefirjl  of  Jac.  the  %d.  that  on  the  ^th  of  OStoher  i688,  the 
den,  fupra  jujjices  granted  him  a  licence  for  buying  and  jelling  corn  ;  that  he 
only  upon^  ^^^/  a  publick  alehoufe  in  Aldenham /ir  35  or  36  years^  which  was 
the  claufe  publickly  known  to  the  parifh  officers,  that  he  had  five  children 
*'  ^*^^fih'  ^^^^  ^  chrijienid  in  the  parijk  \  that  he  was  placed  in  a  feat  in 
ajac.B.s.s.  ^be  parijh  church  by  the  churchwarJens ;  thzt  he  did  watch  and 
-which  re-  wardy  znd  ferved  as  juryman  at  court  leetsy  and  every  year  worked 
guirea^no-  -^  ^^^  highways^  or  paid  money  to  the  furveyors  to  *bi  excufed ; 
oneof  the^  and  the  fingle  point  was,  whether  this  did  tantamount  to  a  notice 
church-  in  writing,  fo  as  to  gain  a  fettlement  after  the  ift  Jac.  2.  It  was 
Zvitttctxt'  *nf*ftc^  ^^^^  >^  was ;  and  the  Court  ordered  them  to  (hew  caufe  ; 
for  they  '  afterwards  the  rule  was  made  abfolute,  that  it  did  tantamount  to  a 
were  deter-  notice  in  Writing  fufficient  to  gain  ^  fettlement.  Foley's  Poor 
Tperfcli^a'^  Laws,  1 10.  &c.  Hill.  9  Geo.  2.  B.  R.  The  Pari£h  of  Aldenham 
coming  into  V.  Abbots  Langley. 

'  a  pariih  be- 
fore the  ilatute  of  3  &  4  W.  &  M.  was  made  t  but  fmce  the  3  &  4  W.  &  M.  cap.  11.  S.  3.  by 
"which  it  it  required,  that  fuch  notice  in  writing  (halt  not  only  be  delitered  to  a  churchwarden  or 
overfeer,  but  that  he  (hall  read,  or  caufe  it  to  be  read  publickly  in  the  church,  &c.  £fce  pi.  3  J  h« 
4akca  it,  the  law  is  different  upon  this  claufe,  being  an  explanatory  claufci  thau  it  was  upon  ibe 
claufe  of  the  1  Jac.  a.  as  by  thefe  cafca  it  appears.    Ibid, 


.  (G)     By  ferving  Offices.   . 

!•  13 Y  3  £*  4  /iT.  U  M.  cap.  II.  5.  6.  Ifanyperfon^  whojhall 
J3  come  to  inhabit  in  any  town  or  parifi}^  Jhall  on  his  own  ac» 

count  execute  any  publick  annual  office  in  the  town  or  parifh  during 
t  379  ]  ^*te  year^  he  Jhall  he  judged  to  have  a  legal  fettlement  in  the  fame. 
Shaw's  Pa-       2,  A  fcavenger  or  ♦  conjlable  gains  a  fettlement  in  that  parifli 
!i«6.Vitea     ^^^re  he  lives,  although  his  office  is  not  parochial,  but  a  precinft 

S.  c. office,  and  confined  to  more  pariQies  than  one.     Poor's  Settle- 

A  man  is     m^nts,  3.  pi.  4.    Hill.  1710.  B.  R.    The  Pariih  of  St.  Lawrence 
in^hat        ^-  St.  Mary's  in  Reading. 

|»ari(k  where  he  is  an  inhabUant^  though  he  exerttfis  bh  office  in  ttber  farijheu  As  if  there  be 
feveral  tovfnt  in  one  pari(h  that  maintain  their  own  f>oor,  mnd  there  is  •ne  officer  for  them  alU  and  m. 
muM  it  chofen  churchwarden  of  all  the  towns  \  yet  he  (ball  be  fettled  in  that  town  only  where  be 
lives.  The  ^atute  at  to  the  office  fay t^.(  in  a  town  or  pari(h)  but  at  to  the  payment  of  the  taxet^  it 
ia  (of  a  town  or  parifh.)  And  none  is  a  parifli-oificer  but  an  overfeer  or  churchwarden,  and  yet 
%  conftable  or  lithing*nian  are  annual  officers  within  a  parifh  within  the  ftatutc.  So  of  a  conflahh 
for  the  hundred  which  is  for  feveral  parifhes.  So  of  a  man's  doing  the  office  of  ^fcavenger^  that 
would  gain  a  fettlement ;  for  the  doing  of  the  offices  makes  a  man  notorious,  and  u  equivalent  to 
notice.    MS.  Cafes.    Mich,  g  Ann.  B.  R.  S.  C. 

*  It  was  faid,  that  doing  the  office  of  condable  has  been  held  a  fettlement,  though  he  ia  chofo 
in  the  Leet,  and  not  by  the  parifh  :  yet  he  is  cftcemed  an  officer,  and  is  bound  to  do  feveral  pare 
chial  things.  But  Parker  Ch.  J.  faid,  that  that  wis  the  caufe  of  the  Qukin  v.  SKaairr  HALSSt 
the  Lect  and  the  pariih  w»c  im  faciei  and  prima  fade  paiiih  aad  vUl  a^c  taken  to  be  ibc  fame. 

Cited 


dettiettttttt  of  tbz  Poor^  379 

Ciied  MS.  C»fc«.     Mich.  9  Aon.  B.  R.  in  S.  C. But  the  ferving  the  office  of  confiabh  u 

deputy  to  another  does  not  gain  a  Tettlenient ;  for  what  he  does,  is  in  anotbei 's  ri^ht.  MS,  Cafes* 
Hiir.  %  AoB.    The  Inhabitants  of  Lothleine  v.  Sheriff  Hales. 

3*  Serving  the  office  of  churchwarden  for  a  hrough^  which  Foley'* 
comprehends  feveral  parijhes  is  a  fctdement  in  that  pariih  within  \^]^^^^ 
the  faid  borough  wherein  he  lived  at  the  time  of  fuch  fcrvice,  s.  c— - 
though  he  was  not  chofen  by  that  parifh  only,  and  though  he  ex-  Shaw*s  Pa- 
cfcifed  his  office  through  the  whole  borough,   "10  Mod.   13.  "^^/iJ|^; 

Mich;  9  Ann.  B.  R.     8t.  Mary's  Parifli  in  Reading  v.  St.  Law-  s.  c. 

rence  in  Reading.  Poor's  Set- 

^  tiements,  3. 

pi.  4.  Hill.  1710.  S.  C.  bat  mentions  the  office  to  be  warden  of  the  borough ;  and  adjudged  per 
Cur.  that  it  gained  a  fetrlement. And  in  a  MS.  which  I  have  of  this  cafe  the  office  is  men- 
tioned CO  be  warden  •ftbe  borough,  (which  is  in  nature  of  a  titbingmanj  to  execute  the  procefs  of 
the  juUices  of  the  borough,  &c.  but  he  is  not  to  execute  bis  office  in  one  parifh  only,  but  a/J ever 
the  borough.  And  the  Court  was  much  divided,  whether  this  v^as  a  fcltlement,  or  not?  Becaufo 
he  was  not  ele£led  into  this  office  by  the  parifh,  neither  was  the  exercife  of  his  office  confined 
to  the  parifli;  yet  he  is  a  public  officer,  and  his  office  is  partly  cxercifcd  within  the  parifli;  to 
chat  the  parilfaioners  muft  take  notice  of  him.  And  per  Cur.  it  was  held  a  good  fctilement,  being 
within  the  exprefs  words  of  the  fiatute  of  executing  an  office  in  a  town  or  parifli.    Hill.  9  Aoa» 

4.  The  queftion  was,  whether  one  appointed  clerk  of  the  parijh  Nelf.  Juft. 
hy  tbetarfony  and  executing  the  office  for  a  year,  mould  gain  a  citfsS  c*'— 
legal  fettlement  within  3  &  4  W.  &  M.  of  which  the  words  are,  juft.  CafT" 
viz.  Shdll  execute  any  annual  office  or  charge  ?     For  it  was  ob-  L>w,  239, 
jefted,  that  this  was  not  an  annual  office.     To  which  it  was  an-  po"?,* s^"[7 
fwered,  that  the  intent  of  the  zSt  was,  that  no  officer  under  an  Uemcnts, 
annual  one.lhould  gain  a  fettlement,  &  majus  continet  in  fe  minus ;  i^8.pi.244. 
and,  that  on  general  nomination  to  the  office  of  pariih  clerk  he  is  i^^^'g  *"j" 
in  for  life,  and  is  an  officer  by  the  common  law;  and  fo  it  was  70.  Mich. 
ruled,  abfenfe' Parker  Ch.  J.     2  Salk.  536.    Hill.  |0  Ann.  B.  R.  »7»t.  s.c. 
Gatton  Parifli  T.  Milwich  Parifli.  Z\V^.  " 

was  in* 
fifted,  that  this  is  not  an  annual  office  unlefa  he  comes  in  by  conffnt  of  the  parifli ;  for  at  this  rat 
the  parfon  nay  put  him  io  one  day  and  put  htm  out  another,  and  fo  bring  an  infinite  charge  upon 
the  parifli.  But  the  Court  held,  that  this  was  not  an  office  only,  but  a  freehold,  and  a  thand^mua 
lies  to  reftorc  him.  *Tis  true,  if  he  h  foor  and  has  a  family  they  may  remove  him,  but  if  they  let 
Jbim  continue  ayear  none  can  remove  him ;  for  although  he  came  in  by  the  parfon  only,  yei  the 
parifli  paying  him  is  a  coofent  and  apprdbation.— 2  Shaw's  Pra&.  Juft.  56.  cites  Mich.  1711. 

S.  C.  by  name  of  Gaytoo  v.  Milwich.-*-— ^S.  P.    Dak.  Juft.  cap.  73. Shaw's.  Parifli 

Law,  23ft>  cites  S.  C— — Foley's  Poor  Laws,  123.  Hill.  ^  Ann.  B.  R.  S.  C.  fays,  it  was  re- 
fnlvrd,  that  a  parifli-clcrk  be  chofen  by  the  parfon  or  pariflii  la  fuch  an  officer  aa  gains  a  fettlement 
%vithin  the  ad  of  3  &  4  W.  &  M.  cap.  11. 

[38o]» 

5.  It  was  held,  that  a  perfon  who  was  chofen  a  tithingman^  for  Poor's  Sct- 
a  year,  and  ferves  that  year,  was  fuch  an  officer  as  gained  a  fettle-  ''^"'^*' 
ment  within  the  ad  of  3  &  4  W.  &  M.     Foley's  Poor  Laws,  s.  c^by^ 
123,  124,     Hill.  2  Geo.  in  B.  R.     The  Parifli  of  St.  Trinity,  nameiof  the 
London,  v.  the  Parifli  of  Garfington,  Oxfordfliire.  gV^^ 

iu  Oxon  V.  St.  Trinity  in  London ;  and  reports  it,  that  a  certificate  man  went  into  Gaffington,  •and 
was  tUehd  tfthingmanf  nnd  ferved  the  tvholeyeart  hut  was  not /worn  into  the  office  ////  ha/fa  year 
after.  The  order  was  drawn  *  up  fpecially  and  brought  into  B.  R.  but  it  waaquaflied  for  want  of 
form  ;  bat  the  Court  were  of  opinion  aa  to  the  meritSi  that  the  man  gained  a  feulement  in  G«f- 
Cngton,  all  fettlements  being  expounded  favourably,  liberally,  and  mod  beneficially  for  poor 
people.  Note,  the  9i6t  (ays,  legally  admUudinto  awy  annual  ofice,  Poor'a  Settlements,  7B.  pi.  95. 
Pafch.  1  Geo.  B.  R«    The  Pariih  of  Gaifiogton  in  Oxon  v.  St.  Trinity  io  Londoa 

Voi.  XIX.  F  f  6.  It 


Toort  Set.'  6,  I^  was  refolved  per  tot.  Cur.  that  a  colleger  0/  births  ani 
o'^"Xis7  hnriaU  was  a  ruilicient  officer  to  gain  a  fetdement  within  the  aA 
Vi,  Ad.'  of  3  &  4  W,  &  M.  Foley's  Poor  Laws,  114.  Trin.  5  Geo* 
Mf5«i  fc   B.  R.  between  Bifliam  &  Cook. 

coramgiy. 

Tcr  Cur.  the  KiO|  ▼•  HawkifM.--«— — Sb«w*<i  Panih  L«w,  137.  cites  Sv  C. 

I 

Sc*  Re.  (H)  jBy  Orders.  What  Orders  ihall  be  faid  c(m- 
(iKK)  ^/ij^  «r  Jinal\  and  what  (hall  be  laid  an  afccr- 

taining  a  Settlement. 

•  Shaw't  !•  TT  was  moved  to  fet  afide  an  9rder  cfMions  fer  tbi  fettlement 
ai'aiS  citet      J^  of  a  fo^r  ferffm  in  a  t9wn^  who  han  been  fent  tbit^er  by  a 

5.  c. fvorrant  iff  2  iuftias  ;  and  It  was  confirmed  oH  an  appeal  to  the 

Biir.  Jvft.  feflions.  But  the  Court  would  hear  nothing  of  che  merits  of  the 
ciici"''c.^*  caufc,  the  order  of  the  feffions  being  in  (uch  cafe  finaU  unlefs 
^Shaw's     there  were  an  errer  in  tbi  form.     Vent,  310,     Pafch.  29  Car.  Z» 

Pari(hLtw,  B.  R.   AttOU, 
197.  cites 

2.  By  3  fcf  4  ^.  W  il/.  cap.  1 1.  S.  9.   //  is  provided^  that  sf 

tmy  pcrfonsfind  themfehis  aggrieved  by  any  determtnatiom  which  any 

juftices  of  the  peace  JhaU  make  in  the  cafes  [therein']  aforAid^  they 

JbaU  have  liberty  to  appeal  to  the  next  general  juarter-fe0ons  ef  the 

peace  for  the  faid  county^  ridings  or  divifiom,  ctty  or  town^orporate ; 

whof  upenfiitl  hearing  of  the  faid  appeal^  JhaU  have  full  fewer  finally 

-  to  determine  the  fame. 

I  Shaw'ff         ^.  An  order  was  made  to  renwre  a  poor  woman  frmn  Yarly  in 

fTf-'dSi  ff^^cffl^rfiire  to  Swothill  is  ITarwidJhire:  afterwwdt  %  jufiic^s 

s?'c^'"     in  ff^rwickjhire made  an  order  to  remaoe  her  to  Ein^s^Nortfn  tn 

JNcJf.  Jua,    Worcefterjhire  \  whereupon  aju/lices  of  fFore^erfiurefent  her  back 

s^c  ^^    ^^  Swolbill:  and  upon  an  appou  to  iSti/t  feffions  10  Warwickfhire  the 

Shaw's  Pft.  juftices  confirmed  her  feitUment  at  Kin£ s^Niortrnt^  and  then  an  order 

riOi  Law,     was  made  bv  2  juftices  of  the  peace  to  execute  the  (aid  order. 

g?c.^*"     Ail  tbefe  orders  being  brought  up  bv  certiorari  it  was  moved  to 

li  OH  appeal  <l«a(h  all  except  the  firft,  all  the  otners  being  made  coram  non 

apanjhu    judicc  i  foT  wben  an  original  order  is  niade^  it  binds  all  perfons 

iii'tS^     iMli/  it  be^f  afide ;  and  it  cannot  he  fet  afide  but  on  appeal  to  the 

Jeea/pLet    feffioos.     it  was  on  the  other  hand  infifted,  that  though  in  this 

iffettitmtnt  cafe  %  juftices  could  not  fend  the  woman  back  again  to  Yarley  yet 

^^that  *^J^  wight  fend  her  to  a  third  place»  as  King's-Norton  is  in  this 

^rtjb  /«      cafe }  fo  that  as  to  Kioe's-Norton  it  is  but  an  original  order :  but 

romciudtd     the  Court  feemed  to  oe  of  another  opinion  %  for  then  King's- . 

Il^t^w  as  ^^''^o"  might  fend  to  Yarlcjr,  and  there  would  be  a  perpetual  cir- 

tothepari(h  ^uity :  but  feeing  in  diis  caie  Kine's-Norton  had  appeared  at  the 

from  which  feffions,  and  had  i>een  concluded  Uiere^  they  would  not  quafli  the 

dlS^  of^re-"  ^^^*    And  feveral  other  queftions  ariftng,  all  was  referred  to  ^ 

movai  was,  judge  of  affife.     2  Salk.  481,  482.  '  HilL  9  W.  3.  B.  R.    The 

but  aifo ««   inhabitants  of  KingVNorton  in  Wigom  v.  Swolhill  in  War- 

to  all  other     ^t\ckAi\Te 

farifl>eii     wicKinire* 

per  Car.    w^  Mod.  4x9.   Mich,  tt  W.  |.  B.  R.  Tkc  Kiag  v.  the  lahaMtntt  of  lonfcritcbU. 

4.  It 


^  j'A^ 


mint  of  tbt  poor;  3S1 

4*  It  is  a  ftanding  nile  in  fi.  R.  diat  if  i^  an  appeal  the  ordgr  >  Shaw'f 
9fiwo  jufiices  is  either  ajprmii  $r  qut^^d  up9n  the  rmriis  of  the  ^^^  tei^* 
caufe  in  relation  to  feCtlements^  it  Qiall  be  conclufive  between  the  &x.^s!p. 
2  pari(bes.     2  Shaw*a  Prad.  Juft.  25.  cites  Pafch,  10  Ann.  DiU.juft. 
Bilhop  Walham  v.  Poram.  SbSw^fpI 

fifli  Law,  197.  citci  8.  C— «— Ibid.  tjo.  citct  S.  C  ■■  ■  ■■  MS.  Cafet,  pi.  53.  S.  C.  rcporu  ih^ 
I  ft  order  dated  1 1  March  1718.  and  ihat  the  quarter-feffiooa  waa  in  April,  and  the  ad  order  wai 
made  id  November.  Thefe  orders  beiog  removed  it  waa  objeded,  that  the  laft  order  waa  void, 
bccaafe  the  fir  ft  order  being  qoaftied  it  was  cooclufive  between-the  a  parilhes,  aod  that  tAetr  Scftrg 
tmfitnltt  ht  tbtfrjt  9rdtr  it  myft  be  intended  to  heqn^/hed  mfon  the  meri/J  t  and  to  this  ihe  Court 
•greed,  aod  that  the  fefllonB  can  only  vacate  or  affirm;  aod  if  thia  order  here  had  adjudged 
BifbopVWaltham  to  be  the  Uft  place  of  legal  (ettlement  it  woald  have  beea  naughc  And  per 
Eyre  J.  if  this  order  had  been  confirmed  it  had  been  conclufive  tg  all  parities;  but  Parker  Ch.  J. 
aiked,  how  we  can  take  notice  but  that  there  might  be  an  intermediate  fettJement  Ifftiueen  the  iitk 
ef  March  and  Neivemher  f  that  the  matter  before  the  sith  of  March  has  been  heard,  and  \vhy 
mould  we  uke  it  that  this  laft  order  was  made  u)>oo  a  frefli  fetilement.  £t  adjornaiur. — '— « 
Folfy's  Poor  Laws,  875,  %^^  S.  C.  by  name  of  Biihop's-Wahham  v.  Farebam  10  the  county  of 
Southampton,  reports,  that  tbe  poor  pcrfon  was  fent  By  a  lufiirtxfiom  B.  to  F. — F.  apf^ale 
to  the  next  feffions,  where  the  order  ^ttat  dnajked \  then  one  of  the  jttfiieet  who  made  the  fi<ll 
order,  with  another  judice^  made  m  met»  order  and  removed  bim  again  from  B,  to  F.  and  F.  affeaU^ 
and  Khzfrffioni  confirm  tbe  order.  It  waa  obje^d,  that  this  is  wrong ;  for  the  firit  determmation 
at  tbe  feflions  is  final  between  thofe  2  parilhcs,  and  the  joftices  had  no  power  to  make  a  ad  order* 
Curia;  unlefa  ihepaoper  had  pined  a  new  Icttlemcnt  in  the  parilh  of  F.  the  jufticea could  make 
BO  new  order,  aod  the  new  order  anH  be  fnwlbedi 

5.  Upon  an  ordtr  made  to  fears  age  em  the  parifli  of  Budwertb  ^ oor'a  Stu 
fir  maintenance  ef  a  hajiardehtli  born  in  the  Townfliip  of  Damply  ^^^"'J'J; 

within  that  parim,  which  order  was  now  removed  before  the  Court  dut  s.*cj*' 
bf  certiorari.  It  was  held  ift,  That  an  order  made  by  2  juftices 
OQ  the  overfeecs  of  a  parifli  for  raifing  a  fum  towards  the  main* 
tenance  of  a  baftard  or  poor  perfen  does  not  determine  the  fettle* 
ment  of  the  perfon  to  be  in  that  pariih  ;  becaufe  diat  is  not  con- 
ceited, but  prefumed..  2<Bf)  dm  the  claufe  in  the  ftatute  13  (^  14 
Ctnu  2.  tap.  12.  nMeh  pnvUeSj  that  £/Hn&  tewnJUps  in  large 
pariflks  in  the  northern  countries /)k7//  xtfffB&^Av  prevtdefir  their 
poor  under  the  penalty  in  43  Eliz.  cap.  2.  muft  be  under/feed  with 
refpeft  to  the  maintenance  rf  pe^r  and  impotent  perfons^  and  not 
with  rej^ff  to  haftards.  x  Salk,  122.  pL  8.  Hill.  5  Ann.  B.  R. 
Bttdworth  v.  Dumplev. 

6.  A  man,  his  wife  and  5  children,  were  remwod'  by  an  order 
of  two  jufiices  from  A.  to  B.  that  being  adjudged  the  place  of  their 
laft  le^  fettlement.  The  order  was  quafied  on  appeal  to  the  next 
quarter-feffions,  and  the  man  and  his  femily  came  bade  to  A.  and 
%ere  removed  again  t$  B.  by  another  order^  which  being  removed 

by  certkrari  into  B*  R.  it  was  by  confent  of  parties  referred  to  tbe  ^ 

judge  efajjife^  who  direAed  a  trial  on  a  fiigned  iffue\  and  at  the 
next  affifes  B.  had  a  verdiff^  and  fo  both  the  former  orders  were 
quaOicd.  But  A.  being  diffiitisfied  with  tbe  verdi£t  procured  the 
parijb  officers  of  Q  to  let  tbe  man  and  family  to  dwell  in  a  tenement 
there  on  purpofe  that  C.  might  remove  him  to  B.  which  was  after 
done  by  order  of  2  juftices,  which  order  was  confirmed  on  an 
appeal  to  the  next  feffions;  fo  that  now  A.  was  discharged  of 
him ;  becaufe  an  order  confirmed  on  appeal  makes  a  good  fetde- 
ment  in  that  pari(h  by  whom  the  appeal  is  brought  againft  all 
oth^r  pariflies  whatfocyen    The  Court  would  J^ot  quafh  the 

F  f  2  ./:-  order, 


Xs^i  Settlement  of  t^  poor^ 

6rder,  but  made  a  rule  for  the  pari(h  officers  of  C*  to  ibew  oiufe 

why  an  attachmint  Qiould  not  go  againft  them^  but  thought  that 
when  they  came  to  {hew  caufe  they  might  confent  to  have  the 
orders  quafhed :  but  they  (hewed  no  caufe,  and  fo  the  rule  was 
made  abfolute.  8  Mod.  200.  Mich*  lO  Geo.  Wrotbam 
Pariih  in  Surrey  v.  St*  Olaves* 

r  38a  ]  (I)     By  Parents^  Settlement  \   and  Orders  relating 

thereto. 


'P 


OOR  children  wbofe  parents  are  dead  are  to  be  fet  on 
work,  relieved  or  maintained  at  the  charge  of  the  town 

where  they  were  dwelling  at  the  time  of  the  death  of  their  parents, 

and  are  not  to  be  fent  to  the  place  of  their  birth,  &c.     Dalt.  Juft. 

227.  cap.  73.  cites  it  as  the  dlrefiion  of  Fleming  Ch.  J.    11  Jac. 

Wefton  V.  Cowledge. 
Dalt.  Juft.        2.  The  father  of  an  ideot  ought  to  maintain  him ;  and  if  he 
ctiws^c  —  cannot,  the  parifh  or  place  where  his  father  is  fettled,  muft :  and 
Before  che    there  is  no  difference  between  an  ideot  and  any  other  poor  child, 
ftiiuic  of     2  Salk.  427.     Mich.  8  W.  3.  B.  R.     Hard's  cafe. 

1  Jac.  a.  an 

ideot  could  gain  a  fertlemcnt;  fot  till  then  notice  was  not  ncceflfary,  but  Gnce  he  Ihall  foUow  the 

fettlcir.ent  othis  father;  per  Cur.    it  Mod.  322,    Mich,  u  W.  3.  B.  R.  Anon. 

m 

The  child  3    A  fettUnunt  of  the  father  it  fi  for  the  child  \    per  Cur. 

Sfreuu!"^  12  Mod.  383.    Pafch.  12  W.  3.  B.  R,  in  the  cafe  of  the  Inha. 
neot  of  its   bitants  of  Spitalfields  v.  the  Parifh  of  St.  Andrew. 

Iiarent,  vn- 
r/i  htga'iHt  m  dljllnff  feitUment ;  per  Cur.  .  12  Mod.  jts.'  Aoon. S.  P.     MS  Cafct.     Mich. 

c  Ann.    The  Queen  v.  Clifton,  Burton,  and  Great  Saukcy.«**-— «— CPeir^ni//^  mH  chiUrtH  are  IQ  be 
lent  to  ind/€tti€d  witS  the  fartntt*    ft  Sbaw'a  Frad.  Juft.  5s. 

6  Mod.  87.  4,  H.  Vf^s  fettled  at  Cumner^  and  had  feveral  children  horn  tbere^ 
A n n*  B  R.  ^^^  aftcrwards  he  removed  to  Milton  and  gained  a  fettUment  by 
S.  C.  held  renting  a  tenement  of  the  value  of  lol.  per  ann.  He  became  poor^ 
according-  and  his  children  under  the  age  of  y  years  were  fent  bad  to  Cumner 
^nHmwu*  ^y  ^^^^^  ^^  ^  juftices,  which  was  confirmed  at  the  feffions.  Powcl 
•39,  &c.  J*  held,  that  when  a  child  is  fent  with  his  parents  by  reafon  of 
p!.28i,a82.  nurture^  it  gains  no  fettlement;  but  here  the  children  did  not 
Ncfr  "m.  ^^"^^  ^o  Mihon  by  order.  The  children's  fettlement  {hall  not  be 
^^a.cuea*    divided  from  the  father^  for  that  would  be  unnatural:  when  a 

s.  c. man  gains  a  fettlement  for  himfelf  his  wife  and  fervants,  he  fhall 

Law,  «8.    g^'*^  ^  fettlement  for  his  children  alfo.     Holt  Ch.  J.  faid,  the 

s.  p.* '    queftion  here  is,  whether  the  firft  fettlement  by  birth  is  altered  ? 

Dalt.  Juft.  And  faid,  it  was  hard,  he  confefled,  to  remove  d>e  child  from  the 
s!  c!— "  father.  And  afterwards  he  held,  that  in  this  cafe  the  fettlement 
shau'sPa-  of  the  father  at  Milton  was  a  fettlement  for  the  children  alfo. 
fiih  Law,    2  Salic.  528,  S2Q,    Trin.  i  Ann.  8«  R.    Cumner  Pariih  v. 

.36.  ate.      j^jj^^^  Pj^jQj 

S.'C.  And  per  Holt  Ch.  J.  the  place  where  legitimate  children  are  bora  it  not  tfa«  place  of  their 
fcfilemeiu ;  for  let  that  be  «.-here  it  will,  the  children  are  fettled  where  their  parents  are  fettled  : 
»•  for  iaflancci  if  the  f«th«r  i«  Crtilcd  in  the  parifti  of  U«  but^oca  to  work  in  the  p<ri(h  of  B.  and 

before 
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Iwbrt  be  niof  any  fettleroent  there  bts  a  Ton  bom  in  the  parifli  of  B.  and  then  ^cs,  lhischil4 
Ihall  be  £nt  to  the  parifli  of  H.  For  *tii  not  the  birth  but  the  fcttlcmcnt  ol  the  fMihcr 
that  maket  ihe  fettlement  of  the  child;  and  if  the  father  has  gained  a  new  fcitleroent  for  himfelf 
(as  he  hat  done  in  the  priocipal  ca(e)  he  hath  liKewife  gained  a  new  fcttlcnent  for  his  ehildren^ 
who  do  not  go  with  htai  to  tnia  new  fettlement  ai  nurfc-childrrn,  but  at  part  of  hit  faintly ;  and 
aiked,  to  what  purpole  the  father,  upon  coming  into  a  new  pariih,  it  10  give  notice  of  the  number 
of  hit  family,  but  upoo  a  fnppolition  that  they  may  gain  a  fettlement  there.    3  Salk.  239      Trio. 

%  Ann.  S.  C. S.  C.  cited  Poor'a  Satiemeott,  57.  pi.  fti.  in  the  cafe  of  ^t.  Savioui't,  SouUi-' 

waxki  V.  St.  Gather ine't. 

5.  If  a  man  dies  and  after  a  child  is  horny  this  child  (hall  be 
fettled  where  the  father  was  fettled  before  his  death.  MS.  Cafes. 
Mich.  5  Ana.  The  Queen  v.  Clifton,  Burton,  and  Great 
Sankcy.  r     o     1 

6.  An  order  to  remove  John  Darty  to  the  parifli  of  Middleham  '    3^3  J 
in  Torkjbirej  heiffg  of  the  age  of  lO  yearsy  hecaufe  it  was  the  place  of  ^^  Cou« 
bis  father*  s  fettlement^  was  quaflied,  becaufe  the  fon  might  have  to  quath  ^n 
gained  a  fetdement  in  fome  other  parifli  by  ferving  an  apprentice-  order  of/r/i 
Slip  (or  as  Parker  Ch.  J.  faid  where  be  is  born  out  of  the  parifli  ^^^^^^^^^^^^^ 
where  the  fiither  lived,  and  always  lived  with  a  grandmother,  and  man  ^ub 
it  would  be  very  hard  to  remove  him  to  the  father's  parifli  as  part  ^'>  ^ift 
of  his  femily ;)  and  though  it  be  generally  true  that  the  children  **^^'^^7* 
follow  the  fettlement  of  their  father  (i.  e.)  while  they  are  under  cauie  iho* 
the  age  of  7  years,  yet  when  they  are  above  7  years  old^  if  the  N-  was  the 
children  had  not  gained  anther  fettlement  it  muji  be  fpecified  fo  in  Hfjf^^j,^  ^^ 
the  order.    .Orders  being  judgments,  they  as  well  as  executions  tbefltiLrf 
muft  be  certain,  and  it  is  not  a  neceflary  confequence,  becaufe  the  V^^  i^  i<  no 
Either  waB  fettled  there,  therefore  the  fon  is  j  but  where  children  ^^^^^l^  j,,,j 
are  under  feven^  this  certainty  is  not  required^  becaufe  they  are  then  it  muft  be 
incapable  of  having  any  fettlement  but  the  father's.     MS.  Cafes.  ^^  o^  'he 
Mich.  9  Ann.  B.  R.  Anon,  j;J;^;JjJ- 

might  6ai>f  gahed  a  mw  fitilement  \  bmt  per  Cur.  that  it  /#  not  to  it  fvppofrd,     lo  Mod.  971* 
Mich.  I  Geo.  d.  R.     Parilhet  of  Newark  v.  Woikfwonh. 

7.  Six  children  of  A.  a  widoWj  wer«,  by  an  order  of  2  juftices,  P«o'*»  Set- 
which  fpecified  their  names  and  ages,  removed  from  the  parifli  of  l!"!,^i"g| 
Stn  George  to  the  parifli  of  St.  Katharine^  as  being  the  place  of  citct  &  c* 
their  laft  legal  fettlement ;  upon  this  the  parifli  of  St.  Katharine  \y '»»«?™«  of 
appeals,  and  thereupon  the  whole  matter  appeared  to  be  thus :  A.  soutVwark* 
marries  a  man  who  had  a  fettlement  in  the  parifh  of  St.  Katharine^  v.  St.  Ka- ' 
and  all  her  6  children  were  born  there^  and  Jhe  lived  with  her  huf  thannt 't-^ 
hand  there  till  he  died;  after  his  death  Jhe  goes  into  the  parijh  of  ^j^a^^^ ^ 
St,  George  with  her  6  children^  and  hires  a  houfe  of  izl,  per  annum,  pc..cc  re- 
and  iitfed  in  it  with  her  children  for  4  monthsy  and ''^  paid  the  queen's  w»"<^-£A 
tax.     The  juftices  fend  thofe  6  children  to  St  JCatharine's,  as  ^i^X[^ 
being  the  laft  place  of  their  father*^  fettlement,  which  of  confe-  pu'ceof  her 
quence  was  their  fettlement,  fo  that  the  fingle  queftion  upon  thcfe  '■^y^g'i 
orders  was,  whether  the  children  fliouW  be  fettled  where  the  father  fyjll^^^ 
ivas  laft  fettled,  or  have  a  fettlement  with  the  mother  in  the  parifli  after  hear- 
of  St.  George ;  and  the  whole  Court  were  of  opinion  that  the  6  *"«  "^^^^ 
children  were  fettled   in  the  parifli  of  St.  George,  where  the^^*,^^*j. 
mother's  laft  fettlement  vras.    Foley's  Poor  Laws>  254,  255.  tbefaa/pt- 
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That  it  tp-  Mich.  T  Geo.  B.  R.    The  Parifli  of  St.  Georee  in  Soiidiwairfc 
tharcoart    ^*  *®  P^*^  ^f  '^^^  Katharine  near  the  Tower,  Middlefex. 

that  J.  B.  rtmted  m  bctiftt  tmd  fomt  cloftt  at  W^  aUut  ^ol.fermmn,  mmd  imbahUtdin  the /aid  btitpe 
firftueraijearty  and  died  infilventt  a»d  left  a  widefw  and  one  da^hter^  ^obtfe  name  it  R,  B.  tM 
v^dvwfion  after  remeved  t9  P»  t9  «  meffmage  ofeAna  401.  fer  amtnum  value,  and  fame  /sitdt  ahouf 
10/.  per  amMum  that  nuas  her  ewm  ejfatefor  lifi^  both  houfe  and  land  heini  eopjheUf  and  teak  her 
faid  daughter  xuith  her  then  ahout  the  age  «/*  1 4.  ThtjdoMghter  lived  nvith  her  ntether  at  P.  ahava 
tjears  in  the  faid  meffuage^  hut  the  mother  let  the  land  to  a  tenant,  wbereapon  die  (iefliona  waa 
of  opinion  that  the  faid  k.  B.  waa  fettled  at  W.  the  place  of  her  fatber'a  fettlemeni«  and  not  at  P. 
where  (be  lived  with  her  mother,  and  therefore  confirmed  the  order  for  fending  her  to  W.  Thefe 
orders  being  removed  into  B.  &.  it  wu  moved  to  onafli  them,  bccaafe  it  appeared  by  the  faft 
flated  that  thc'laft  legal  fe^Iement  of  £•  B.^waaat  P.  beciufe  the  mother  being  a  wioow,  and 
having  nined  a  new  (ettlement  after  her  ho(band*s  death  the  daughter  gained  a  &ttlement  alb  a$ 
part  of  her  family,  and  there  is  00  difference  between  a  lather's  pining  a  (ettlement  and  a  mother'a 
in  fuch  a  cafe  as  this ;  for  the  mother  is  obliged  to  provide  tor  her  children  after  the  buCband'a 
death,  as  the  father  waa  when  living,  and  Ibc  coald  not  leave  this  daujbter  behind  her,  neither 
could  (he  be  removed  from  her.  And  this  cafe  of  the  inhabitants  of  5t.  KATHtaiMa's  v.  the 
inhabiunts  of  St.  GtoaoB's*  Sovthwakki  vraa  dtcd  as  a  calc.exprefrly  in  point,  where  foch 
orders  as  tbeCe  were  ^ua(bed  for  the  tcafons  before  alleged.  The  Ckwrt  ordered  the  copy  of  the 
orders  of  St.  Katherine's  and  Sl  George's  to  be  delivered  to  them,  and  that  it  (boald  be  ftirred 
.ngiin*  And  afterwards  upon  reading  tbefe  orders*  the  Court,  npon  the  authority  of  that  pre* 
cedent,  qualbed  the  orders  in  the  prefent  cafe,  and  acKndged  the  place  of  K.  B*s  laft  legal  iettlemenft 
to  be  St  P.  t  Ld.  Raym.  Rep.  1474.  HUL  tg  Geo^  Inhabitants  of  Woodca  v.  the  Jnbt* 
Vitants  of  Paulfpory. 

*  a  Ld.  Raym.  Rep.  1474.  in  citing  this  ca(e  in  the  cafe  of  Woodcnd  v.  Faiilfpory  mentiona 
that  (he  aevtr  paid  any  thing  to  her  landlord. 

8.  71 JB.  lived  at  W.  many  yean,  where  he  gmtud  a  fittliment^ 

and  during  that  time  R.  his  fon  lived  with  him  |  T.  B.  b9ugbt  an 

r  184  1  iflate  at  n.  and  lived  upon  itj  but  R,  being  30  yean  old  and  married^ 

eontimud  at  W.  but  by  dirder  was  removed  to  £•  and  ill.    It  was 

S*  'efted  that  until  fuch  time  as  he  gained  a  fetdement  by  his  own 
he  was  to  follow  the  fettlement  of  the  father,  and  that  it  was 
not  material  what  age  the  fon  was,  or  whether  married  or  not, 
and  in  this  cafe  the  ion  never  obtained  any  fettlement,  but  as  part 
of  his  fiither's  fiunily ;  but  the  order  was  quaflied ;  for  the  fetde- 
ment  of  the  fon  and  family  was  at  W.  MS.  Cafes.  Trin.  7 
Geo.     Eaft-Woodhay  v.  Weft-Woodhay. 

9*  A  poor  man  lived  in  St.  G.  tvitb  hts  wife  and  children^  and 
died  tbere^  and  aU  his  children  lived  tbere^  but  be  being  fettled  in  £• 
bis  remroal  was  intended^  but  frevented  by  bis  death.     The  ques- 
tion was,  whether  the  wife  and  children  mould  be  fent  to  £•    Per 
Prat  Ch.  J.  and  Powys  J.  it  will  be  hard  fo  to  do,  the  children 
never  being  there  at  all  and  bom  in  £•  and  quaflied.    Per  Ejfte 
and  Fortefcue  the  fettlement  of  the  father  is  the  fettlement  of  the 
child,  and  he  (hall  follow  firfl  At  (ettlement  of  the  fiufacr  dien  of 
the  mother,  and  if  theie  cannot  be  known  he  is  to  go  to  die  fkem 
of  his  birth,  as  in  cafe  of  a  baftard  or  a  vagrant,  as  wandng  the 
fetdement  of  a  father  and  mother,  being  nuUus  filius,  and  a  con- 
trary conftrudion  would  be  to  make  sdl  the  children  vagrants. 
This  right  of  the  children  arifes  by  zSt  of  law,  and  is  out  of  the 
cafe  of  refidence  for  40  days.    MS.  Cafes.   Mich.  9  Geo.  Anon^ 
Sa^yhere         10.  It  appeared  to  the  Court  by  the  teftimony  of  E.  P.  that 

^ch'^Dol  ^^^  ^^^  ^'  ^*  ^"^^  ^^  ^^  ^^^  ^^  ^^  ^^^^^  ^"^  made,  a  married 
^hy  her  tu^nan^  and  that  her  hufiand  was  me  T.  P,  who  was  horn  in 
d«ttxh*er,     U^iltfiirty  but  in  what  pknre  or  farifi  he  had  a  fetAement  he  never 

l^re^v*:  ^^'^^  ^''j  *»'"  **'  A  *»w;  bmt  Asa  be  u  rtm  away  aniJliJl 
cd  f>om  sJ  living 


amienietit  of  tin  poor*        '  384 

Iwingfer  whatjhe  knows.    The  order  of  2  juftices  was  to  remove  M^rgaret't 
this  £.  P.  and  her  child  aged  9  years,  to  the  place  of  the  mother's  JJ^  •^"^h* 
fettlemcnt:  the  order  of  feffions  qiuiaied  that  order.    Now  this  ^acr^Sa! 
Court  qua(bed  the  order  oi  feflions,  and  confirmed  the  order  of  r'ht  Uft 
the  2  juftices  ;  for  that  this  E.  P.  and  her  child  ougbt  t0  hifihJid  ^^^"^^ 
where  E.   P*s  feftlement  was  hefere  marriage.      Foley's  Poor  fore  her^ 
Laws,  252,  253.     Hill.  22  Geo.  B.  R»    The  King  v.  the  PariA  marriagev 
of  Wefterham  in  Kent.  ^  ^^"^ 

marrnd  an 
Irijhman^  %vho  baJ  n^fettlement ;  and  it  was  aHjadgeS  that  Doroihy  her  daughter  ftiaU  be  fettled 
with  her  mother  in  the  pariO)  of  St.  Gilca,  where  Sarah  £.  her  moiher's  fettlemcnt  was  before  her 
tnarriagr,  her  hofband  having  no  fettlrmeat,  and  the  order  was  confirmed.  Foley's  Poor  Lawt^ 
t5i,  ft^a.  Mich.  3  Gro.  a.  B.  R.  The  Parifli  of  St.  Gilca  v.  the  Pahik  of  St.  Margaret's  \m 
We  ft  minaer.^-— Poor's  Setileraeots,  74.  pi.  9S.  S.  C. 


(K)     By  Payments.  sec  (f) 

I.  DY  3  £sf  4  ^.  &r  il/.  cap.  II.  S.  6.    Ifanyperfin  who  Jbatt  «-//*»• 
Jj  come  t§  inhabit  in  any  town  or  parijkjball  be  charged  with  S^'o^a"" 
•  and  pay  his  Jhare  towards  the  publick  taxes  of  the  town  or  parijb  he  houfe  for 
flyall  he  adjudged  to  have  a  legal  fettkmtnt  in  the  fame.  *»»*  itndlorcl 

•  "  #ai^s   ^ap^vjK    A 

Uxn,  is  a  rating  him  within  the  new  explanatory  aA  to  make  a  fettlemcnt.    Ruled.    Cumb.  •8a« 

Trio.  6  W.  A  M.  B.  R.  Anon. Poor'*  Settlemcma, » So.  pL  ft94.ciieaS.C.— — Shaw*s  Pariib 

Law,  atS.  ciics  S.  C. 

But  Pafch.  7  Ann.  it  was  held,  that  faying  of  taxes  for  tke  laniUrd  will  not  gain  a  fettleneot 
for  the  tmant;  he  muft  be  charged  to  ihcm  as  well  as  pay  them  upon  ibia  Itatute.    The  word 
(tbarge)  haa  a  proper  Agnificaiton«  and  means  fucb  taxca  aa  are  chargeable  upon  the  tcoant* 
'MS*  Cales.    The  Queen  v.  ihc  Inhabitants  of  Laocafier. 

2.  It  was  held,  that  if  a  man  is  taxed^  and  after  taxation,  ft  ays  [  38  j  1 
in  the  parifh  40  days  without  giving  notice^  it  is  no  fettlement  Poor's  Set- 
within  the  new  ilatute,  unlefs  he  pays  the  tax ;  for  it  mu/l  be  taxing  tlememi, 
and  payings  and  not  talcing  onlythat  makes  a  fettlemcnt,     2  Sall^  ciuJsc^ 
523.    Mich.  7  W«  3.  B«  R.   The  Parifh  of  Talborn  v.  Bofton.    a  Shaw'a 

Prafi.  Juft. 

58.  citesS.  C. Nclf.  Juft.  544.  cites  S.  C. Jutt.  Cafe  Law,  593.  cites  S.  C.-— — D«It.  Juft* 

«ap.  73.  cites  S.  C. — —Foley's  Poor  Laws,  127.  citrs  S.  C. 

D.  an  inhabitant  of  the  parifh  of  St.  Helen's,  where  be  had  4  children*  removed  from  thence 
into  the  parilh  ol  St.  Nicholaa,  where  he  lived  fome  time,  and  waa  taxed. to  t6e  foor^  iut  waa  re« 
,  mtved  back  to  St.  Heien's  before  he  faid  the  tax^  and  thete  died  ;  afterwards  his  children  were  by 
order  of  the  juftices  removed  into  the  parifli  of  St,  Nicholas,  becaufe  theit  father  had  gained  a 
fettlement  there  by  being  taxed  to  the  poor,  and  tbia  by  virtue  of  the  fiatutc  9  &*  4  W.  3;  But 
per  Cur.  there  muft  be  paying  as  well  aa  taxing  to  make  a  fettlemcnt  by  that  ftatute.    3  Salk.  953. 

The  King  v.  the  Paufh  oi  St.  Nicholas  in  Abmgdon. Poor's  Settlements,  185.  pi.  229.  citea 

S.  C.— — Skin.  620*  S.  C.  by  name  of  the  Parilh  of  St.  Nicholaa  in  Abingdon'a  caie.  Aud  per 
Holt  C.  J.  the  words  of  the  ftatute  arc  tax  and  pay,  and  iberefore  uxatioA  without  payment  is  not 
fiiificicm.-^-  S.  P.    9  Shaw'a  Praft.  Juft.  34. 

3.  A  man  went  to  M.  and  took  a  bouje  there  of  lA  per  anrtunty  s.P.  Carth. 
wherein  he  lived  a  vear  and  a  half>  and  paid  the  rates  and  taxes  J;J|*  X^*^,i,e 
due  for  die  faid  houfe;  and  the  juftices  at  the  feflions  held,  that  ParioTof  ' 
the  rate  for  a  houfe,  without  a  rate  on  his  perfon,  was  not  fufE-  Sr.Prter'sin 
cient  to  make  a  fettlement  j  but  the  court  of  B.  R.  quaflied  this  H^ybrM  e"* 
order  for  this  caufe,  and  held  him  fettled  at  M.  2  Salk.  478.  in  Edex.^ 
The  Parifh  of  St.  Mary  le  More  v.  Heavytree  in  Devon.  s.  p.  juft. 

^  '  Cafe  Law, 

•40.'  80  wheie  G.  beiitg  a  pooi  mas  lived  at  B.  ia  a  place  called  Rofcoe't  Tenemeni,  and 
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fuid  taxes  there  j[y  rf r  nt(me  of  the  occupier  of  Rofcoet^  and  fur  that  reafon  he  and  hit  wtfe  and 
cbildrco  were  ftnt  thither;  which  order  -was  confirmed  upon  appeal  to  the  feiliomt  and  now  it 
wat  moved  to  <]aa{h  thefe  orders,  becaufe  this  maa  ooght  to  be  perfonally  charged  to  pa^  taxcf » 
otherwife  he  gains  no  (cttlemcnt  by  paying  them  as  occupant  of  a  tenement,  though  be  was  like- 
wife  charged  as  farmer  thereof  at  that  time ;  for  ihe  word  farmer  doth  not  prove  him  to  be  occu* 
pant,  becaufe  he  may  let  the  tenement  over  to  another.  But  on  the  other  ude  it  was  infifted  that 
paying  taxes  by  the  name  of  J^ofcoe's  tenement,  and  naming  him  farmer  of  the  fame  at  that  time, 
IS  a  fufficient  defi^naiion'  of  the  perfon  to  gain  a  fettlement  there,  and  the  Court  being  of  that 
opinion  thefe  oidcrs  were  confirmed.  8  Mod.  38*  Pafch.  7  Geo.  B.  R.  The  King  v.  BrichhtU 
Inbabiunt*.  ■  S.  P.     a  Sbaw's  Prad.  Ju(t.  58.  cites  Pafch.  T7ti.     Facy*s  cafe,  and  feems  to 

be  S.  C Shaw's  PariOi  Law,  B34.  citea  S.  C.  Nelf.  Juft.  544.  cites  S.  C— ■  ■■- 

S.  P.    D«lt.  Juft.  cap.  73. 

But  where  A.  ntnted  a  tenement^  with  the  appurtenances  in  K.  fir  Qyean  and  upwarda,  at  the 
yearly  rent  ^ ^L  lox .  and  fatd  all  taroehlal  taxt*  for  the  fame  in  hie  own  right,  hut  was  net  rated 
in  the  parijh-hoohx  but  the  name  of  Richard  Cotes,  the  tenant  that  rented  the  fame  tenement  hefore 
A.  waa  kept  in  the  levy. books ;  quaere  if  A.  gained  a  fettlement  in  the  parim  of  K.  The  whole 
Court  was  of  opinion  he  did  not,  becaufe  he  waa  not  affiled  as  well  as  P*id.  Foley's  Poor  Lawif 
l*9t  130*    Patch.  4  Geo.  t.  B.*R.    The  Parifli  of  Rintere  v.  the  Parim  of  Ringfwinford. 

•  Shaw'a         ^  Paying  to  the  county  bridge  gains  no  fetdement ;  for  there  all 

«5*  ciiea  '  ^^  county  is  liable,  and  he  pays  as  one  of  the  county,  and  not  as  . 

Trin.i7to.  an  inhabitant  of  the  parifh  or  town  where  he  lives.    Poor's  Set- 

Shaw's  Pa.  dements,  i.  pi.  i.    Trin.  17 lo.  B,  R.  Anon. 

tfCti  Law,  '        '  ' 

tst'  citea  S.  C.    S.  P.  MS.  Cafes.    Trin.  9  Ann.  B.  R.  in  the  c«&  of  the  Queen  v.  St.  Michael's 

CorohiU. 

5.  If  a  man  be  ttjprjfid  to  the  pubKck  taxes  he  is  not  to  be  ac-* 
counted  a  perfon  likely  to  become  chargeable.     MS.  Cafes. 
Trin.  0  Ann.    PafiQi  in  Derby. 
But  Poor's       6.  Paying  the  land-tax  is  no  fettlement,  for  that  is  a  county- 

Settlemenu  ^  _        .         -      .  .  __      _    _^ 

Hill 

in  the  cafe 

of  the  partfli  of  St.  Lawrence  v.  St.  Mary's  in  Reading,  there  ia  a  note  that  paying  the  land-tax 

does  gain  a  fettlement  in  London. 


^*'*"*""  tax.    So  of  a  hundred  or  any  other  county-tax.     MS.  Cafes. 
ill?.  1710.  Trin.  9  Ann.  B.  R.    The  Queen  v.  St.  Michael's,  Comhill. 


7.  Eyre  faid,  it  has  been  held  by  a  very  learned  judge  upon  a 

reference  at  the  aflifes,  that  doing  wort  in  repairing  the  highways 

was  a  good  fettlement ;  for  this  is  a  charging  him  with  the  publick 

levies  of  the  town  or  parifh.     MS.  Cafes.     Trin.  9  Ann.  B.  R. 

in  the  cafe  of  the  Queen  v.  St.  Michaers,  Comhill. 

f  386  3      8.  Adjudged,  that  paying  to  z  fcavenger^s  rate  does  not  gain  a 

MS.  Cafei.   fettlement,  it  being  a  ward^  and  not  a  parochial-Z^Ar ;  znAone  ward 

aR'^s.*?!  ''*  London  does  contain  6  or  J  pari/hes.    2  Blackerby  293.    Mich. 

by  name  of  9  Ann.    The  Parifli  of  Cripplegate  v.  St.  Michael's,  Cornhill. 

the  Queen 

V,  Si.  Michael's,  Comhill.  S.  P.  Dalt.  Ju(Y.  cap.  i^.  S.  P  cited  by  Parker  Cb.  J.  lo  Mod.  14 
Micli.g  Ann.  B.  R.  in  the  cafe  of  St.  Mary  in  Reading  v.  St.  Lawrence  in  Reading.  S.  P.  Poor*a 
Settlements.  4.  pi.  4.  Hill.  1710.  B.  R.  The  Parifh  of  St.  Lawrence  v.  St.  Mary's  in  Reading. 
Shaw's  Parifh  Law,  a^6,s37.citeaS.  C.  S  P.  Juft.  Cafe  Law,  240*  But  Poor's  Settlements, 4. 
pi.  4.  fays,  note,  that  it  does  in  London. 

Where  the  ^ueftion  was,  whcthei*  paying  to  Mjtaven£er*s  rate  waa  fufBcient  to  gain  a  fettlement 
without  notice;  and  upon  reading  the  ftatute  of  a  W.  &  M.  cap.  8.  S.  10.  which  makes  thefe 
fcavengcr's  rates  either  parifh  rates,  ward  rates,  or  divifion  rates :  the  Court  was  of  opinion,  that 
If  the  rate  was  confirmed  to  a  farijh,  the  paying  of  the  rate  would  be  fufficient  10  gain^a  fettlement* 
Toley'a  Poor  Laws,  ta6,  137.  Pafeh.  10  Ann.  in  B.  R.  Parifli  of  St.  Giles  v.  the  Pkrifh  of  ^m 
Mary,  Newingtooy  in  Surry. 

ro'cy'«  9.  The  parijh  of  St.  Giles,  Cripplegate,  is  hy  confent  of  the 

fsT  s^cT*  ^'^baiiianis  divided  into  4  librrtifs.  Each  of  ihe  liberties  makes  a 
Micb.aa'  rate 
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rati  fit  the  fcavengtry  according  to  the  3d  and  4th  of  W.  &  M.  Ann.  tiiU 
upon  the  inhabitants  of  that  libert)r.    Thcfc  rates  are  confirmed  be"  rtlrIrA 
bjr  2  juftices ;  a  man  that  is  rated  under  one  of  ibefe  rates^  is  ad-  httingto^he 
judged  at  Hicks's*Hall  to  gain  a  legal  fettlement;  but  it  was  ob-  f^U^it- 
jeded,  that  this  way  of  rating  was  void  5  for  the  aS  dire6h  that  JI^'^'^ 
thefe  rates  (hall  be  made  by  the  churchwardens,  overfeers  of  the  bein;  a  pi* 
poor,  and  the  furveyor  of^the  highways;  but  this  rate  here  is  nikctwrge, 
made  only  by  the  conjlable  and  inhabitants.    But  per  Parker  Ch.  J.  Jf^  ^^^ 
Powel,  and  Powis,  this  being  a  manner  of  rating  by  confent  of  had  •• 
the  whole  pari(h,  and  being  only  divided  among  themfelves  for  the  "**»«j»  ^«"*8* 
eafe  of  colleAing,  it  is  hard  that  an^of  the  (ame  parifh  fhould  come  c^^riba- 
and  fay  diis  is  a  void  rate,  when  it  is  acquiefced  under,  and  the  tioo  atif  it 
money  rated  is  paid ;  and  Parker  Ch.  J.  faid  they  could  not  have  ''•^*^°  * 
the  money  back  again  ;  but  Eyre  doubted,  becaufe  it  was  a  void  ||3^  Ck^ 
rate.    And*  adjudged  per  Cur.  a  good  fetdement*    MS.  Cafes,  s.  c. 
Pafch.  10  Ann.  B«  R.    The  Queen  v.  St.  Giles's,  Cripplegatey 
and  St«  Mary,  Newington. 

JO.  9  Geo.  I.  cap.  7.  S.  6.  Enafls,  that  no  ferfon  jbaU  be  deemed 
to  have  afettlement  in  any  city^  parijhy  &c.  by  reajin  of  his  paying  to 
tbefcavenger^s  rate^  or  repairs  of  the  highway. 

II.  It  was  moved  to  quaih  an  order  that  was  (pecially  ftated 
thus.  Thomas  King  had  a  mejfuage  and  lands  in  the  parim  of  S» 
for  which  he  was  rated  to  the  poor's  rate  y.  a  levy^  and  lets  part 
of  this  to  one  Richard  Stover^  at  40s.  a  year ;  the  overfeer  oj  the 
faor<^  at  one  timoy  gathers  yl.  at  another  time  6d.  of  this  Richard 
Stover  J  as  his  proportionable  part  of  y.  and  whether  by  this 
Richard  Stover  gained  a  fettlement  r  £t  Curia  feemed  to  think 
he  did  not,  becaufe  he  never  was  taxed ;  but  there  was  a  rule  to 
(hew  caufe  why  the  order  (hould  not  be  quafhed.  Afterwards  the 
rule  was  made  abiblute,  Richard  Stover  not  bein^  taxed.  Foley's 
Poor  Laws,  128*  Mich.  13  Geo.  B.  R.  Parifhes  of  Seal  and 
Tongham  v.  Worplefdon  in  Surry. 

[387] 

(L)     -Qy  Renting.  fnici^"- 

I,  /^NE  Wine -and  his  wife  lived  in  the  parifli  of  Layfiers  \  flie  S.  C.  cited 

\J  had  a  houfe  and  land  given  her  there,  by  her  brother  for  ^^^^^\ 
life ;  after  4  or  5  years  her  brother  put  them  outj  and  they  went  te^lzeg!^ 
and  rented  a  houfe  in  the  pari(h  of  Kimbolton  for  a  year.  Two 
juftices  ordered  the  perfon  who  let  them  the  houfe  to  difcharge 
them  of  it  after  the  end  of  the  year,  which  he  did ;  Winde  and 
his  wife  apply  to  the  feffions,  who  make  an  order  upon  the  over- 
feers to  provide  him  a  houfe,  paying  a  yearly  rent;  and  in  default 
thereof,  that  they  do  provide  for  him.,  This  was  referred  to 
Whitlock  Judge  of  Af&fe,  who  held  this  order  to  be  illegal,  and 
that  ihe  man  might  go  to  Layfiers  when  he  wouldy  where  he  had 
means  in  the  right  of  his  wife.  2  Bulft.  347,  348.  zf.  Salop 
Aflifes,  19  March,  7  Car.  The  Vill  of  Kimbolton  v,  the  ViU  of 
liayfters,  Com.  Hereford. 

a.  If 


3S7  eettlement  of  t^  ^wr; 

s.p.  Shaw's      2*  If  one  dofs  but  hire  a  bcufi^  the  bw  does  not  unfetde  fitch 


Pari  (b  Laws 
9«8.  cites 
&C. 


perfon.     %  Shaw's  Prad.  Juft.  52.  cites  Dale.  98. 


s.  p.  MS.  3*  Renting  a  farm  is  not  a  fettlement,  if  be  leave$  it  withtH 
Cafes,  iQ     ^,0  days.     Per  Holt  Ch.  J.     12  Mod.  2CX    Pafch,  4  W.  &  M. 

Ann.Anon.  3^  j^^      ^j^^  jj-j^^  ^ 

s.  P.  cited  ^  Xhe  si€t  fays,  a  perlbn  to  gain  a  fettlement  muft  rent  a 
K^n''^2*'  tenement* of  lol.  per  annum;  he  rented  tw» tinenunts  of  5/.  ^/r 
Saik.535.  annum  each:  and  per  Powel,  the  word  (tenement)  is  nomen 
Mich.  9  cdledbivum.  Per  Lord  Parker,  the  delign  of  that  claufe  viras,  if  a 
ln"aiff  o?  perfon  was  of  ability  and  competency  to  ftock  land  of  loL  per 
DunsfoMv.  annum,  although  they  were  10  timnunts  before^  yet  a%  to  this 
Radgwick.  purpofe  they  an  quafi  one  tenemint\  and  fo  adjudged  per  Powel,  in 
m/  Csfcl  ^"^^ti^er  cafe  that  came  before  him  at  Launceftoa  affifes.  Poor's 
pi/4o.  Settlements  3.  pi.  3.  Mich.  1710.  B.  R.  The  Parifh  of  Farn- 
Mich.  9       ham's  cafe, 

Aon.  B.  R. 

in  cafe  of  thi  Quebn  v.  thb  Inhabitants  of  Dunsfobd  avd  RuDfttwiCK^  ts  held  hy 
Powel  and  Goald  J.  at  Launceftoa  aflifes,  which  was  agreed  now  per  Cur.  For  tcnemeats  is 
ttOiAcn  coUeAivum;  and  in  alEfe  of  a  tenement  the  phiint  may  be  of  feveral  tenements,  and  it  ia 
no  matter  who  was  the  tenant's  Jsodlord ;  for  if  he  were  of  ability  to  rent  fuch  eftate,  he  is  to  be 
looked  upon  as  a  perfon  not  likely  to  bring  charge  to  the  parilbt  whether  he  rents  loi.  by  parts* 
•r  la  one  iatire  tenement.  S,  P.  Shaw's  Pariu  Law,  131.  S.P*  •  Shaw's  Prad.  JUIL55. 
But  rcnting/nftrMi  Ji/liMa  ttnemimU  in  frvtral purifies^  and  boch«  or  all  of  them,  amount  to  toL 
•  year,  this  will  nqt  make  a  fettlemdbt.  Per  Cur.  10  Mod.  390.  South- Sidenham  v« 
Lanerton  Parlfliet. 

Shaw's  Pa-       5.  If  a  man  rents  a  boufe  of  10/.  a  yoar^  and  .die  hoitfe  ties  m 

•  ^  dtes*  '^^  parijhis^  he  is  parifliioner  where  his  bed  is,  and  where  he 
s?c.  s.  p.  lodges :  but  where  a  man  has  z*  Jhop  in  ont  parijb^  and  lodges  in 
t  Shaw's  another^  he  is  a  parilhioner  where  he  drives  his  trade.  Poor's 
^!^'ius*'  Settlements  i.  pi.  j.     Trin.  1710.  B.  R.  Anon. 

Trill.  17  to.  *  S,  P.  MS.  Cafes.  Trin.  9  Add.  B.  R.  in  c»fe  of  the  Queen  v,  Si«  Mtchae^'s^ 
Corohili. 

Shaw's  Pa-       g.  If  a  man  rentr  a  piece  of  land  of  lo/.  for  annum^  but  no  honft 

g  ^  ^  Hill.  ^^  bihnging  to  it^  it  gains  no  fettlement :  the  ftatute  &ys,  coming 

a7lo.  s.  c.  with  a  defign  to  fettle,  which  cannot  be  here }  for  how  can  he  be 

If  a  man  (aid  tp  inhabit  upon  land  ?    Poor's  Settlements  5.  pi.  8,    Pafch. 

rents  10/.  ,-„.  B.  R.    The  Parifli  of  Sedgemore  v.  Dulleton. 

It  will  be  no  fettlement. 4^  be  doM  mot  lod^e  ttpM  it,    MS.  Cafet.  86.    TrioL  3  Geo.  B.  R.  Aoon. 

•C388] 

•  Shaw's  y.  An  order  was  drawn  up  fpecially  to  have  the  opinion  of  the 
^l.i^^'  Court,  whether  renting  of  a  water-mill  of  lol.  per  annum,  would 

Af.  cues  1  /.       i  %     ^r^  ^-»       .  11  .«»     • 

£>.  c.  Ibid,  q^ake  a  fettlement  r  £t  per  totam  Curiam  clearly,  a  mill  is  a 
^8.  cites  jtlenementy  and  *  the  renting  muft  gain  a  fettlement  within  the 
pfrim  w!  ft-^»^e-  ^  Salfc.  536.  pi.  26.  Hill.  10  Ann.  B.  R.  EveUn 
128.  ciirt     Pari(h  v.  Rentcombe  Parifli. 

S.  C.    Juft. 

Cafe  Law,  241.  cites  S,  C.  If  a  mao  rents  a  m///  of  30!.  per  atm.  hvt  imsjloci^  this  is  a  good  fet- 
tlement. MS.  Cafes.  Hill.  10  Ann.  B.  R.  Anon.  Foley's  Poor  Laws,  78.  feemsto  beS.  C. 
fays  it  was  an  older  drawn  up  fpecially  to  have  the  opinion  of  the  Court;  and  the  qoe>e  waSt 
whether  a  miller  renting  a  windmill  of  13I.  a  year,  and  living  and  conftantly  lying  nfiti  waa  fiicli 
a  tenement  of  10).  a  )rar  ss  would  gain  a  fettlement?    £c  per  toe.  Cur.  it  was. 

So  whrre  a  pcfon  rented  0  mi!i  of  10/.  per  annuMf  who  M^gMed  tbt  Itdft  ever  to  the  pcrlba 
who  wu  vm'H  icmovcd  durini  bit  v/ii/f  dt  long  at  bt  paid  bim  bit  rent,    Uc  C9Mti/ni€d  twbjeatu 

mad 
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Mil  ftmOmUjftid  tii  rmti  md  tk»  wbeic  C«m  wot  of  opinion  tbtt  it  wai «  fiettle»»t  s  qaod 
nota.  Poor'i  Scttlcaeniav  lOO.  pl«  tZS*  HilL  1711.  B,  R.  St.  Mary's  in  Guildford  v.  Cranlcf 
in  Surrv.  S.  T,  •  SImw*s  Pnfi.  Juit  57.  Shtw*t  farifli  Law,  B33.  cites  S.  C. 
'  A  Tingle  man.  though  not  hit  family,  gatnta  l«ttlcmen(  by  renting  a  Mtfindtmilt  <f  \tU.  ft^ 
mumm ;  for  a  Tingle  pcrfon  may  inhabit  and  dweU  tbcret  which  a  man  and  his  family  cannot. 
Poo '6  Settlements,  4.  pi.  4.  Hill.  i7i««  B.  A.  Tht  Pariih  of  Newelm  in  GloucefierOurc  v. 
Kancom  in  Oxfoidmire* 

8.  G.  D.  rented  an  tiUbotfi  rf  sf*  f^  mmum  at  Lady-day  laft  l^oiey's 
for  a  year,  end  in  MajfoUmmng  he  rtntgd  a  piece  of  land  of  bl.  per  ZT^^^^ 
annum^from  Lady-day  laft  fajl^  but  did  not  occupy  it^  or  come  into  s  Geo.  B.R. 
it  till  Afay  following^  it  being  heined  up  everfince  Lady-day  \  he  held  S>  C.  by 
it  for  two  monthsy  and  then  ran  away.    And  it  was  held  firft,  that  it  "^^^^f 
is  not  neceflary  that  die  mefliiage  or  tenement  (hould  be  rented  of  Knibiey  v. 
one  perfon ;  but  be  it  rented  ypveral^  yet  in  him  it  is  but  one,  Wootton- 
luid  the  ftatute  is  (atisfied,  he  bein^  of  ability  to  be  trufted  with  a  hedge? 
tehement  of  lol.  per  annum.     2aly,  The  running  away  does  not  •RnitingA 
alter  the  cafe,  he  being  ftill  liable  to  pay  the  rent,  the  contrail  ftill  tenement 
continues  j  and  living  there  but  ♦  40  days,  the  contrad  being  for  °^^^^  ^^ 
a  year,  it  is  good.    The  Jfatuie  fiysy  renting  a  tendnent  of  lol.  ^oj^^/rr^ 
per  annum,   but  does  not  fay  for  what  time;   as  to  that  it  is/^'»^fg»« 
filent.    Poor's  Settlements  64.  pi.  86,    Northdipley  v.  Wotten-  J^^J^f" 
Underhedge.  quod  noa 

fuit  oegatum.    Per  Cur.   Shaw's  Pariih  Law,  •37. 

9*  Renting  one  intire  tenement  of  13/.  lox.  per  annum  lying  in  Poor's  Set. 
iwoparijbes^  viz.  TTie  houfe  and  land  of  91.  los.  per  annuhi,  lying  ygl^p"**'  ^ 
in  A.  and  jJL.  land  per  annum,  lying  in  B.  This  is  a  fettlement  Pafch.'i7i7! 
in  A.  where  the  honfe  is.  The  ftatute  13  C^  14  Car.  2.  fays,  a  B.  R.  s.c. 
tenement  of  the  value  of  lol.  a  year%  fo  that  the  rent  is  not  at  all  Ti^d  3G». 
material,  nor  does  it  fay,  that  all  the  tenement  muft  be  in  the  pariih  b.  r'.  s.  el 
where  he  lives.  10  Mod.  389.  Trin.  3  Geo.  B.  R.  South-,  ^ot  the 
Sidenham  and  Lamcrton  ParShes.  oUheW^ 

is,  that  it  is  not  probable  that  a  perfon  fhould  become  chargeable  who  hat  fo  much  credit  u  to 
be  iotruftcd  wiih  the  management  of  a  farm  of  the  value  of  lol.  per  annum. 

10.  Renting  a  tenement  of  10/.  per  annum  for  a  month  is  a  s.  P.  « 
fraudulent  rentine:  but  if  a  perfon  rents  a  tenement  of  lol.  per  p)Ja!jua. 
annum,  aiid  continues  40  days,  he  gains  a  fettlement  within  the  57.  s.  p/  • 
meaning  of  13  &  14  Car.  2.   This  was  delivered  by  Parker  Ch.  J.  Shtw's  Pa- 
>for  law,  quod  non  fuit  negatum ;   and  fays  it  was  the  cafe  of  "i^.^s^P. 

CaMBBRWELL.      Poor's  Settlements,  100.  pi.  135.      Hill.   1721b   PerPa/ker; 

B.  R.  in  cafe  of  St.  Mary's  in  Guildford  v.  Cranky  in  Surry.        foraitho* 

.  '  '  be  pay  a 

rent  proportionable  to  the  year,  yet  he  it  not  thought  of  ability,  or  fufiicient  to  be  trufted  with  it 
fox  a  whole  year.    Poor's  Seulcments,  64.  pi.  86.     Northdiplley  v.  Wootcn-Uaderhedge. 

[389]* 

11.  A  certificate  perfon  rented  14/.  a  year^  but  it  lay  in  two  «  Shaw's 
parifies.     Per  Cur.  it  gains  a  fettlement  in  the  pariih  where  he  J^^t/jj"^* 
refides.     Poor's  Settlements,  no.  pi.  148.    Mich.  1722.  B.  R,  i.e. 
Pariih  of  St.  John  in  Hartford  v.  Ampwell.  shaws  Pa* 

•^  ^  rifliLaw, 

saS*  cites  S.  C.  The  Coort  held,  that  the  fame  reafon  holds  as  in  the  cafe  of  SouY h-Lami  atov. 
Trio.  3  Geo.  where  a  perfon  rented  a  tenement  of  lol.  per  ann.  in  two  different  parifhes,  and 
*  that  the  law  never  dengned  to  put  a  certificate  perfon  in  a  worfe  coadiiion  than  another.  Poor's 
$tttl«ncati,  ao6.  pi.  143.    XHn.  lyta.  fi.  R.  S.  C. 

12.  Renting 


J 


389  diettlement  of  t^t  Pom^ 

T2.  Renting  zol.  per  annum,  being  but  a  bdger^  is  a  fetdement.' 
MS.  Cafes.    The  Queen  v.the  Inhabitants  of  Ounableton, 

13.  9  Geo,  I.  cap*  28.    No  ihelterer  in   the  Mint,  or  tbeir 

families^  Jhall  he  adjudged  to  have  gained  any  legal  fittUment  in  the 

farijh  of  St.  George^  by  having  rented  any  houfes  or  lands  of  loA  per 

annunty  or  upwards^  unlefs  Juch  Jhelterer  hath  been  rated  and  paid 

to  the  reliet  of  the  poor  of  the faid  parijhy  or  hath  fervid  parochial 

offices  there* 

8.  P.  Juft.      14.  If  a  man,  having  a  wife  and  children,  takes  a  houfe  in  the 

^'g^^S^P  P^*^*^  ^^  B.yir  ayear^  and  in  that  year  is  wrongfully  turned  out 

Dak.  Juft/  of  poiTeffion  }  whereupon  be  takis  a  houfe  in  another  parijh^  and  is 

c*P*  73-   ^  there  turned  out^  and  then  gets  into  a  barn  in  another  parijhy  and 

Pari(b*Liw*  ^^^^  ^^^  ^^f^  "  dilivered  of  another  child,  in  this  cafe  they  are  all 

i3«.        '  to  be  feht  to  the  parifh  of  B.  out  of  which  they  were  firft  illegally 

forced.    2  Shaw's  Pra£L  Juft.  54. 


-A' 


(M)     By  Service  or  Hiring. 

N  inhabitant  of  B.  hired  a  maid  fervant  for  a  year,  and 
.  covenanted  to  give  her  40s.  for  her  wages,  and  enter- 
tained her  in  bis  fervice  \  the  mzid  fell  Jici^  and  her  jna/ler  turned 
her  out  of  doors  without  giving  her  any  thing,  and  (bt  in  traveXng 
front  B.  to  H.  where  her  friends  livedj  and  where  Jbe  was  boruy 
•    was  forced  to  begfbr  relief  whereupon  flie  was  font  as  a  vagrani  ta 
H.  where  (he  was  born.     H.  fent  her  back  to  fi.  where  (he  was 
entertained  as  a  covenant-fervant  i  whereupon  they  of  B.  pro- 
'cured  an  order  of  fefllions  to  fettle  her  at  H.  which  was  removed 
by  certiorari  into  B.  R*    And  the  queftion  there  was,  whether 
this  was  a  good  order  or  not  for  fettling  her  at  H.  according  to 
the  ftatute  r    Or  whether  (he  ought  to  be  fettled  at  B.  where  (he 
was  entertained  as  a  covenant-fervant^  and  turned  out  of  fervice^ 
and  forced  to  beg  by  that  means.     Roll.  Ch.  J.  faid,  here  feems 
to  be  a  firaudulency  in  the  mafter  to  make  the  fervant  a  vagrant, 
that  fo  he  may  be  rid  of  her ;  but  if  one  beg  meat  and  drink  for 
neceffity  in  paffing  between  one  town  and  another,  this  is  not 
begging  to  make  one  a  beggar  within  the  ftatute.    And  therefore 
the  Court  ordered  that  the  party  (hould  be  fettled  at  B.  where  (he 
was  entertained  as  a  covenant-fervant,  and  not  at  H.  where  (he 
was  born,  if  caufe  were  not  (hewn  to  the  contrary.     Sty.  168. 
Mich.  1649.  B.  R.     The  Parifh  of  Hardinghsun  v.  the  Parilh  of 
Briaey. 
3h«w's  Pa-       2.  If  one  be  retained  in  fervice  only^  the  law  does  not  unfettle 
rirh  Law,    fuch  pcrfoH.     2  Shaw's  Praft.  Juft.  52.  cites  Dalt.  98. 
1  C?""        3.  3  £^  4  ^.  &r  M.  cap.  II.  S.  7.   Enafts,  that  if  any  un* 
married  perfon  not  having  child  or  children  Jhall  be  lawfully  hired 
into  any  parijh  or  toivn^  for  one  yeor^  fuch  fervice  Jhall  be  adjudged 
and  deemed  a  good  fsttlement<i  though  no  fuch  notice  in  writing  be  de^ 
liver ed  and  publijoed  as  therein  bJfore  required. 
4.  One  being  placed  with  a  barber^  to  be  inftruSed  to  (have 

and 
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•nd  make  a  bob-wig>  £pr  a  twelvemonth,  and  to  be  fittnJ  in  tS«ik.479r 
chthes  bf  fhi  barbtr^  and  the  barber  U  have  what  he  earned  \  if  c]fcof  *** 
this  would  gain  him  a  fettlement  within  the  ftatute  of  W.  U  M.  Chcfter. 
was  the  queftion.     Per  Cur.  without  any  difficulty  it  will  gain  fi<^<*»  s.  C. 
him  a  fettlement.     It  was  obje<acd  that  he  //  not  an  apprentice  by  ^**^  ^®*** 


nant  was 


I 
1 1 


indenture^  as  he  ought  by  the  laft  ftatute  ^  and  he  is  not  a  fervant,  between 
but  rather  his  mafter  is  a  fervant  to  nim,  for  he  gave  him  6l,fer  'he  nufter 
his  injiruaien ;  non  allocatur.     Fttt  ruled  that  he  had  piined  a  ««,  aD5"tti 
fettlement.     Skin.  671.     Mich.  8  W:'3.  B.  R.    The  ISAtig  v.  barbcMo 
the  Town  of  Chefterficld.  which  the 

pauper  was 
no  party.  And  adjudged,  that  thU  did  not  make  a  fcttlcmcat  at  Chefierfield;  because  it  was  09 
fervicc,  and  that  the  pauper  was  thereby  no  more  than  a  boarder  there  for  his  education,  which  it 
BO  fervice  to  make  a  fettlement.  Trio.  9  W.  3.  B.  R.  Comb.  445..  Trin.  9  W.  3.  Jerrifon'a 
cafe,  S.'C.  And  per  Cur,  it  makes  no  fettlement ;  fof  he  was  theie  only  for  his  edocatioot  and 
was  not  under  any  obligation  to  ferve  the  barber.  3  Mod.  328.  Hill^S  W.  3.  The  Kinc  v. 
CussTXRFiiLD,  &c.  S.  0.  fays,  that  in  Eaficr.term  following,  the  Court  held  it  no  good  fettle- 
ment there.  IS  Mod.  139.  The  King  and  Jerrifon  and  CheAeifield,  Stc.  S.  C.  accordingl)r. 
Caith.  400.  CHiSTtAFtsLO  V.  Walton  HAULxr,  S.  C.  accordingly.  For  here  was  no  re- 
ciprocal central  between  tjie  boy  and  (be  baiber,  and  he  was  not  obliged  to  iUy  in  the  barber's 
fervice,  and  was  in  nature  of  a  fcholar,  and  not  of  a  fervant.  Dali.  Juft.  cap.  73.  cilCi  S.  C. 
Shaw's  f  arilh  Law,  S34.  cites  S.  C.     Nelf.  Juft.  545.  cites  S.  C« 

5.  8  W  9  iSK  J.  capm  30.  &  4.    Recites^  that  whereas  feme  A  queftkNi 
deubts  have  arifen  touching  the  fettlement  of  unmarried  perfons^  not  ™o"JJ^/ 
having  child  or  children^  lawfully  hired  in  any  parijh  or  town  for  aa,  wbe- 
mte  year.     Be-  it  therefore  ena^edy  and  declared^  that  nofuch  perfon  '*>«'  «*  «- 
fi  hired  as  aforefold^  Jhall  be  adjudged  or  deemed  to  have  a  good  [o^^tfes'thw 
fettlement  in  any  fucb  parijb  or.tawnjhip^  unlefs  fuch  perfon  Jhall  might  hap. 
continue  and  abide  in  the  fami  fervice  during  the  [pace  of  one  P«n  "f^*' 

nnh^h  «^^*.  ^  jr  J  the  aft,  or 

wboU  year.  ^  ^j^^^^  ^^^ 

M  bad  happened  ?    And  per  Cut.  to  ftidi  tmW  at  may  happen  after  the  ad.    It  emu  have  no  re- 
' enf^€B,  but  declares  a  law  for  ihe  futu*,  aotwithftanding  the  words  declared  and  enabled;  ad- 
judged on  a  fpecial  order,     a  Salk.  ^ac.     Trin   11  W.  3.  B.  R.     ParHh  of  Beckenham  v.  Cam- 
berwcll.     \%  M[pd..ft34.    Mich.  »»  W.*7.'B.  R.  S.  C.  by  name  of  th«  King  v.  Cambcrwell. 
Poor's  Settlements,  180.  pi.  asj.  cites  S.  C.     Nelf.  Juft.  545.  cites  S.  C. 

The  Court  wasmovea  10  quafli  an  ordef  of  quarter. leinons,  wherein  the  cafe  was  fpecially 
fiated,  and  was  only  this,  (vie.)  sftef  the  3  &  4  W.  &  M.  cap.  11.  and  before  the  8  ^  9  W.  (• 
cap.  90.  A  man  was  hirtdfor  a  year  ^  ^nafirmi  only  half  a  year  ^  which  the  juftices  had  adjudged 
a  good  fett1efhenr,'and  the  Coutt  was  of  ihr  fame  opinion  without  argument;  for  they  held,  that 
the  words  ena&ed,  and  (hall  continae,  Ac.  in  the  8  &  9  W.  3.  cap.  30.  (hew  that  that  claufe  is  not 
to  be  extended  to  prcredrat  hirings.  And  Eyre  mentioned  a  cafe  between  the  inhabitants  of 
BiCKNAM  AND  CAMBsawKLL.  Trin.  II  W.  3.  whtrcin  it  had  been  fo  adjudged.  '  And  Pratt 
Ch.  J.  f«id,  that  to  make  the  fatd  clause  to  have  retrofpeft  would  introduce  great  inconvenienciea. 
MS.  Cafes.    Mich.  5  Geo.  B.  R.    The  Inhabitants  of  Barhwood  v.  the  Inhabitants  of  Bodingtos. 

6.  Jerrifon  lived  with  Sir  Paul  Jenkinfon  as  his  footboy  for 
three  years^  without  any  certain  retainer  or  wages,  Pei;;  Holt 
Ch.  J;  the  fervice  to  Sir  Paul  Jenkinfon  for  one  year,  as  his  foot- 
boy,  feems  to  be  a  good  fettlement^  though  he  had  no  wages  ;  and 
though  not  hired  for  any  certain  time,  but  at  will  and  pleafure. 
Comb.  445.     Trin.  9  W.  3.  in  B.  R.    Jerrifon's  cafe. 

7*  Bridget  Baily,  before  the  25th  of  March  1695.  was  a  fettled  3Saik.857. 
inhabitant  in  the  pari(h  of  Overton  in  Hampfliire ;  and  then  ^'  ^:  "^ 
about  the  25th  of  March,  flie  contrafled  with  John  Orpwood  of  Poor»s*set- 
Steventon  for  20s*  to  ferve  him  from  the  (aid  25th  of  March  to  tiemenu, 
Michaelmas  following,  which  (he  accordingly  did  ;  and  then  (he  •i^  P|-«?5- 
made  a  new  contraft  ,with  him,  to  ferve  him  for  a  longer  time,  by  juft.  caf« 

virtue  Law,  242. 


Sv»l/iV  ^n  April  ioQowing)  and  it  was  bcld»  chat  thoach  diere  was  av#  m 
Stcvenfon  /«//rr  ciMtrsM  fir  #  fwr/iwiiMr^,  jftft  /Air#  hnni  s  urvta  fir  a 
%. Overton.  tu;elvem$ntb^  it gmmd bit  mfitUmumt  acconfing  to  tne  odi  w»  ?.. 
2*';;3{;f^  c^p.  30.    12  Mod.  124*    Midi.  IP  W.  3.    Bridget  Batl7>8  cafe. 


S.C.  S.C.dic4  MS.  Cafiet  at  adja^fcd  lfflU.»oV.%  by  mom  oT  thcKiag?.  tlic  PaHfh  of 
Cvertea  aad  Suvtrion*  Aod  Xyre  J.  a»  tailMofii  faiit  tlut  is  w«t  upo«  the  poiat  ol  fervicc  foe 
■  year«  Ami  ■  qiidbott  upoH  a  faA  bclbra  lbs  %9f%W^.f.  hmd  a  iienrice  before  tbit  aft  for 
40  dayi  was  fuftcicat ;  for  per  Cur*  ihia  aft  hmt  wmh  /•  mftktkryiufir  fo  ic|»  a*^  ^nri  ^0^ 
MT  tf//#r  0mj  tbia%  Mi  /«  /lir  kMmg.    8.  C.  cilctf  tO  Mod.  39*.    Tria.  3  Geo.  s.  B.  R.  in  cafe  of 

the  parilh  of  Noktom  v a$  the  calc  of  Ovxaroa  v.  Srsst LtToa.    And  Ciya,  that 

ihough  it  was  rcfol«cd.  thai  tbia  was  a  ImkiMot,  MCwitbaaadinf  tba  lernoe  waa  not  fobfe^ocnc 


to  the  hiring:  yet  ftill  it  waa  held  oact»rv,  that  thcfv  Ibaold  be  a  fervicc  for  a  year,  aod  hiriiif 
for  a  year.    S.  C.  cited  by  Parker  Ch.  J.    so  Mod.  297.    Bill,  s  Geo.  B.  R.  i«  cafe  of  the 

[^  .  .  -1  Parifb  of  Bi tghtwell  v.  the  Faiiib  of  HenJry.  9.  C.  died  and  allowed  MS.  Cafe*. 
^  39^  J  Hill.  4  Geo.  B.  R.  io  cafe  of  tbt  BababiiaMi  of  Iviogboe  v.  the  lihaliiiii  of 
Soalborv.  ^ 

80  where  a  woman  was  a  etn^msat  firwmt  frf  ^  bmlfmj$tr^  wkich  ttrntJUjirvtif  sad  that 
fir  Mmtbtrjfr^  mndftrutd  hmlf9f  ii»i.  The  qudlion  was,  whether  tbaa  vvas  a  Krricc  for  a  year 
within  the  new  ftatute?  And  Rokeby,  Turton  and  Goold  I.  (abfetto  HoU  Cb.  J.)  bdd  that  it 
was ;  bccaufe  the  ftatute  defigoed  only  that  the  party  (hoiild  Icrvc  a  ynr.  Ld.  Rayn.  Rep.  4a6b 
Hill.  I  o  W.  3.  InhabiUntt  of  2kMth  Moolton  in  Suffolk.  S.  P.  For  btra  is  a  tariff  for  a  year* 
and  fervicc  for  a  year,  ihough  not  under  that  biriog.  And  a  pes fon  iof  ibat  ftra^|Kbt  as  to  be  hired 
for  a  year,  is  not  cAecmed  by  the  ad  a  perfon  likely  to  becolpc  cbarpnibWi  bet  able  to  mainnin 
btmrdf  by  his  bodily  labour,  to  Mod.  390,  Tria,  3  Geo.  R.  R^ia  cafe  df  lantUideahHa  v* 
l.amenon. 

But  where  one  was  birtd  as  a  fervant  f  llvt  at  Mi^gwkkfii^  hafmymr^  ead  afev  tbat  waa 
hWed  again  f  I'rve  iBere  amother  baJJjfar  with  the  Jama  ptifim^  aad  tbcieapaa  feriad  a  yasr  as  aoe 
continued  rotire  i'cr  vice,  but  by  (everal  hirings,  per  Coriaia»  it  aaghi  ta  ha  am  artbv  aamrmSt  ^"d 
•at  entire fcruice  \  the  one  is  required  bv  the  AatuU  as  well  aa  the  otbart  for  if  a  fervicc  aadcr 
frveral  contract  (ball  gain  a  fettieroent,  iliea  one  whe  ferves  by  tba  aMsaib*  by  tba  iweck,  or  by  the 


day,  mav  if  he  continues  a  year  nio  a  feitlenaent*  t  Salk.  33^  Mick  f  A<B.  B.  R.  Tbt  fkrilb 
of  Dunslold  V.  Ridgrwick.  Tbere  auiR  be  ooe  eatire  ceaciaR*  aad  tbe  fesvicg  ana  be  for  aa 
entire  year  with  the  *  feme  perfon  as  tbe  coouaA  waa  aade  with.  MSb  Cafes*  Micb.  a  Ann. 
B.  R.  S.  C.  by  name  of  the  Ci^»atn  v.  the  lababitaats  of  OuMford  aad  Radgwick.        Weff.  Juft. 

545.  cites  S.  C. Juft.  Cafe  Law,  a4s.  citcs&  C       -Sbtw'a  P«rilb  litWtSgs.aiM  8.  €.■ 

ISLck.  sg6.  S.  C. S.  P.  Poof's  Settlemcnu  ••  pi.  g.    Micb.  i6to.  B»  R.    Tbe  Ptoilb  of 

Rudwick  V.  Chedingford,  where  Ld.  Parker  aad  Cuna  held,  tbat  the  origiaal  eoattaft  osaR  be  for 
a  year. 2  Shaw's ^xuGl.  Juft.  ^.  cites  S.  C^  t,  P.  0a|t>  Jafi«  cap.  7a» 

*  But  fee  Infra,  pi.  30  &  31. 

So  where  J.  S.  the  i^h  ^  Fthruarm  pio.  caaM  fforn  Sbipfey  la  gstbaad  ia  Hbrfbasa*  aad 
hargmiiud  with  him  10  ferye  him  till  May  tide  far  u-far  mmkt  sad  at  M^f^Ua  he  harrabted  9a 
fervt  him  ////  Ladj  Day  next  for  261.  ^aget^  and  at  £adw»I>aj^  aaraU  M  Jkrae  him  tilt  Maj-iida 
next  at  31  fer  v/etk,  and  at  May  tide  he  agreed  fferue  him  tiil  Lady-i>u^  mat  fir  a$r.  aad  then 
till  Msy-iidc  next  at  3s.  siid  then  he  ibid  a  fortnight  at  is.  a  week;  aad  tbeaecBsoa  was,  whether 
this  J.  S.  gained  a  fettle roent  by  his  hiring  and  fervtce?  The  Court  of  Sefioas  held  he  did,  but 
the  Court  of  B.  R.  were  of  opinion  tbat  be  did  net ;  for  they  faid,  tbe  hiring  and  fervicc  snuA  be 
lor  a  year ;  and  the  order  of  Ctifion*  was  quaibed.  Foley's  Poor  JLaws«  S34.  S33*  Micb.  sa  Aius* 
B.  R.    Horiham  Inhabitants  v.  Shipley  lahabiunta. 

So  if  a  fervant  is  hired  from  yareek  lo  week  tbroagh  the  whole  year%  aad  thea  it  hind  for  a  year, 
hMiferve*  only  a  week ;  this  is  no  fettlement,  for  waaiofeomtiaaaaaa  40  dent  ia  theferuleo  after  the 
fecoad hiring,     10  Mod.    Hill,  t  Geo.  B.  R.  in  cafe  of  Brightwell  and  Henley  Pariflies. 

But  where  a  fervant  three  weekt  afier  Michaelmas  wat  hired  tiH  MlehaeiauufoUoammg.  aad  or 
Michaelmas  he  was  hired  for  ayear^  umtil  next  Miehaebaaty  hai  did  aot  ferve  oat  the  year  ;  buc 
his  fervice  in  both  years  was  above  a  year.  The  queilion  was,  wbetber  tbia  was  a  fettlement ;  for 
though  here  was  a  hiring  for  a  year,  yet  it  waa  not  a  year'a  fervicc  firi^feqneat  to  tbat  btriag.  Per 
Parkfr  Ch.  J  the  reft  concurring,  it  is  a  fettlement ;  for  here  it  a  biriaafir  a ymtr^  aad  afiraka 
for  a  year,  though  not  under  that  hiring,  which  was  refolded  not  to  be  neceffasy  ia  tbccafe  of 
OviaTON  V.  STRirLBTON.  lo  Mod.  287.  Hill,  i  Geo.  B.  R.  The  Patifli  at'Brigbtwell  ¥• 
the  Parilh  of  Henley.  Foley's  Poor  Laws,  143.  S.  C.  by  name  of  Britewdl  PHiii  v.  tbeKrifls 
of  Weft  Hally.  \ 

So  where  T.  about  14  ^rears  fince  was  bired  for  a  year  to  W.  at  AyBhde»  aad  ferved  Mai  tba 
fame  year,  and  received  his  year's  wages,  and  afterwards,  at  Mieb.  1785.  «Mar  f  P.  at  Btffiter  ia 
the  county  of  Oxoo  to  he  hired ^  who  told  him  be  eoald  aot  hire  bim  then,  haeaafi  be  eafeBed  a  anus 
la  three  weeks,  hut  if  tbefaid  T.  woaldfupfly  tbe  flare  effaeb  maa  tiii  be  came,  thea  tbejaid  P. 
would  fay  him  for  bh  time,  whereupon  tbe  laid  T.  catered  lata  tbejerviee  ^  tbefild  P.  aad  limd 
tbere  till  CbriJimaifMwiag,  and  then  vtat  bind  t$  bim^  attdftrvtd  bim  it  RiililBi  MMkbadataa 
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thenfaltovtingi  and  iben  €l  Michaelmas  X7ft6.  he  vtas  hired  at  Bifiitcr  aforefaid,  U  hufaiimsjhr 
P.  fir  a  year f  and  fM  in  fucb  fervice  till  Midfummer  fillmalng^  and  no  longer.  It  was  argued 
that  the  faid  T.  was  fettled  at  Biffiter,  becaufe,  though  the  ftaiute  requires  a  hiring  for  a  year,  and 
a  fervice  for  a  year^  U  does  not  require  that  the  hiring  and  fervioe  ihould  be  under  one  and  the 
fame  contra6,and  the  cafe  of  Beichtwill  and  Wksthakninc  was  cited,  and  relied  upon  an 
the  very  cafe  in  point,  wbtre  it  was  relolved  and  fettled.  Hill.  1  Geo.  t.  B.  X.  when  the  EgrI  of 
Macclca6el<)  was  Ch.  J.  And  the  Court  upon  the  authority  of  that  cafe  held,  that  thefe  hiringa 
and  fervice  did  n^ake  a  fcttlement;  for  he  was  hired  for  a  year,  and  ferved  a  year.  And  there- 
upon an  order  of  juttices,  and  another  of  the  quarter- IciHons  was  quaflied.     Ld.  Raym.  Rep.  151 1. 

Mich,  t  Geo.  a.  B.  R.    The  King  v.  the  Inhabiianta  of  Aynhoe. Foley's  Poor  Laws,  144. 

8.  C.  accordingly.  But  Raymond  Ch.  J.  and  Page  J.  declared,  ihey  thought  that  the  parhement 
meant  that  the  hiring  (kould  be  for  a  year,  aivd  the  lervice  for  the  fame  year  ;  and  had  it  beca  a 
cafe  prims  impreffionis,  they  Ihould  have  adjudged  it  fo. 

8,  A  Jingle  man  is  hind  for  a  year^  and  about  a  month  before  In  fuch  a 
his  year  is  ttp^  he  marries^  andferves  up  his  year^  and  the  queftion  *^*^'^^!*| 
wa3^  whether  this  hiring  and  fervice  Ihall  acquire  a  lettlement  held,  that 
within  the  late  a£l  of  parliament?  [but  no  refolution.]     Freem.  the  word 
Rep.  518.  pi.  69?.     Mich.  1702.  Anon.  (unmarried) 

10  the  hiring;  but  Powel  contra,  that  it  went  to  the  whole  fervice  by  reafon  of  the  word  (fuch.) 

•  Sdlk.  599.     Pafch.  2  Ann.  B.  R,     The  Parilh  of  Farrindon  v.  Walcot. Nclf.  Juft.  r^e, 

cites  S.  C. '- %  Shaw's  Praa.  Juft.  53.  cites  51  C. 2  8dlk.  527.     Pafch.  t  Ann.  B.  R.' 

S.  C.  by  name  of  the  parifli  of  FA&aiNoooN  v.  Witt?,  where  Powel  J.  inclined  r  *i 

that  the  words  (fmcb fervice)  goes  to  all,  not  only  to  the  ft^y,  but  to  the  ftate  of  the  L  39^  J 
party.  But  Holt  J.  contra,  that  (fuch)  is  only  (fuch  fervice)  and  the  marriage  does  not  hinder 
the  fervice,  the  contrad continues ;  and  fuppofc  the  woman  he  marries  he  of  the  fame  parifh,  (hall 

Bot  that  gain  a  feulenient?    Juft  Cafe  Law,  94a.  cites  S.  C. DaJt.  Juft.  cap.  73.  cites  S.  C. 

Shaw's  Parifli  Law,  •a9.  cites  S.  C,     Poor's  Settlements,  i8t .  &c.  pi.  aaS*  997.  cites  S.  C. 

In  fuch  a  cafe  Powis  held,  that  the  words  (fuch  perfonj  in  the  \6i  intends  onlv  an  unmarri«^^ 
perfon,  at  the  time  of  the  hiring.  And  per  Powel,  a  fervant  is  not  reftrsincd  from  mariying. 
And  per  Cur.  it  gains  a  fcttlement.     Poor's  Settltments,  45.  pi.  69      Patch.  1712.  B.  R.     fhe 

Parifli  of  Ordenham  v.  Uenden  in  Middlefex. 9  Shaw's  Pratt.  Juft.  56.  cites  S.  C— — 

•Shaw*s  Parifh  Law,  239.  cites  S.  C..  '  S.  P..    For  the  ftaiute  does  not  fay  he  (hall  continue 

>  io  all  the  year;  but  fays,  unmarried  at  the  time  of  the  hiring.    Poor's  Settlements,  54.  pi.  77^ 

St.  Saviour's  v,  St.  Lionell,  fiackchurch. 9  Shaw's  Pra6^.  JufL  56.  cites  S.  C. Folcy'a 

Poor  Laws,  147,  X48«  Mich.  1  Geo.  fi.  R.  S.'C.  by  name  of  St.  Saviour's  t.  St.  Dioms 
fiACKCHuitCH.  And  fays,  that  fo  it  was  refotved.  Hill.  1 1  Ann.  between  flendon  in  Middifcx, 
and  Aldenham  in  Hertford  (hire.  S.  P.  And  the  Court  held,  that  the  hiring  for  a  year,  and  fervice 
for  that  whole  year,  though  the  fervant  married  before  his  year  was  out,  gained  him  and  his  wife 

•  fcttlement  in  the  parifh  where  he  ferved.  Foley's  Poor  Laws,  148,  1^9.  between  the  Parilh  qf 
Clent  in  C#m'.  Sufford,  and  the  Parifli  of  Elmley  Lovei  in  Com'.  Wigorn. .. 

9,  Another  queftion  was,  whether  a  curate^  that  is  hired  for  a 
year  J  (hall  thereby  acquire  a  fcttlement  as  a  hired  fervant  ?  The 
juftices  of  Buckinghamfhire  diiFering  in  their  opinion,  it  was  re- 
ferred to  the  Ch.  J.  for  his  opinion  in  his  chamber.  Freem. 
Rep.  518.  pi.  693.  Anon. 

JO.  If  a  man  hires  a  fervant,  and  bargains  with  him  that  be  «  Shaw's 
JhallcoMe  within  a  day  of  Michaelmas^  and  then  fays,  he  agrees  not  ^"^*  J"*' 
for  a  year,  yet  this  contraft  ftiall  be  taken  for  a  year ;  for  it  is  an  Ms!ctfef ' 
apparent  fraud  to  evade  the  ftatute.     Poor's  Settlements  2.  pi.  2.  Mich.  9 
Mich.  17x0.  B.  R.     Per  Ld.  Parker  in  the  cafe  of  the  Parifli  of  ^""-^-R* 
Rudwick  V.  Chedingford.  t^ll^y^ 

ahe  Inhabitants  of  Dunsford  and  Rudgwick.     Sh«w*s  Pariflj  Law,  831.  ciiea  S.  C.     It  was  ad- 
judged that  a  hirine  todays  after  Michaelmas  as  from  that  Michaelmaa  till  the  following  is  no 
food  fcttlement ;  for  the  hiring  muft  be  for  a  year,  and  the  fervice  for  a  year.    Dalt.  Juft.  cap  71 
.  P.  cited  by  Eyre  J.    MS.  Cafes,  pi.  41.    Mich.  9  Ann.  B.  R.  in  cafe  of  the  Ouftn  v.  the  Inl 
hsbitants  of  Dunsford  ana  Rndgewick. 

So  where  a  poor  man  was  hired  on  a  Saturday,  Miehaelmat  heffig  the  Thur/day  lefire,  to  ferve 
"him  from  the  faid  Tburfdjy  to  Michaelmas  folUwrrg.  The  queftion  was,  if  this  gamed  a  fettlc- 
a»c$i?    Pratt  Ch.  J.  hcUi  u  did  ootj  foi  how  can  one  be  (aid  to  fcrve  a  man  from  a  day  that 

IS 
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it  paft  ?  there  oiuft  be  •  htn«g  firft,  and  a  ferviee  pnrfaing  that  hiring ;  and  Powii  tad  Fortefcne  J. 
accordant.  And  after wardst  in  the  fame  term,  the  order  waa  qu^fhed,  and  that  it  gained  no  fettle- 
BKcnt.     Poor'i  Settlementa,  88.  pl«  lao.     Hill.  1718.  Anon.    S.  P.  Shaw'a  Parifh  Law,  •37. 

So  where  A^.  waa  Airi^  tht  ^tf  0 Baker  to  fervt  till  MiebaelmaM  fpllowimg^  and  at  MiebmelwiUt 
the  wuBtrfaysy  fiay  a  daj  or  ttoo  and  /  will  pay  you.  The  jttfticea  at  faifiooa,  adjudf^ed  bim  fettled 
•ccQfding  to  the  hiring.  The  order  being  recited  fpecially,  and  broaiht  up  to  the  King's  Bench,  it 
waa  moved  to  qiiaAi  it;  for  that  the  juftices  have  erred  in  point  of  judgment,  they  having  adjudged 
chat  a  man  may  ^ain  a  fcttlemcnt,  although  he  doca  not  fcrve  a  year.  The  ftatuie  faya  cxprelaly» 
there  muft  be  a  hiring  and  fervicc,  which  u  not  in  this  cafe,  and  no  fraud  appeara  upon  the  £ace 
•f  the  order  which  ought  to  appear,  or  elfe  the  Court  cannot  adjudge  it  to  be  fo.  Mr.  Reeve 
contra.  At  thia  rate  there  woula  be  no  fuch  thing  aa  a  fettlement,  every  perfon  would  hire  a  fer- 
^rant  two  or  three  days  after  quarter-day  purely  to  evade  the  llatute.  Per  Cur.  the  jmJHeet  cwr- 
frmlng  the  order  imports  a  fraud ;  and  adjudged  accordingly.  Poor^»  Settlementa,  56.  pi*  So* 
Mich.  1714.  B.  R.  Pepper  Harrow  v.  Frencham.  10  Mod.  S93.  Pafch.  1  Geo.  B.  R.  S.  C. 
by  name  ofFaxNCHAM  v.  ParraR  Har  row.  Adjornatur.  But  the  Reporter  fayi,  that  after- 
warda  (ut  audivit)  it  waa  held  no  fettlement.  Foley'a  Poof  Lawt,  135, 1 36.  Pafch.  1  Geo.  B.  R. 
S.  C.  fays,  that  upon  confideration  the  Court  were  all  of  opinion,  that  thia  hiring  was  not  fuffi- 
cient  to  gaio  a  fettlement ;  for  it  is  not  a  hiring  for  a  year  within  the  aA  of  3  &  4  W.  &  M.  And 
if  we  once  go  out  of  the  ^BL  where  muft  we  (lop  ?    And  the  order  of  feffions  was  quafhed.    S.  C. 

cited  to  Mod.  39a.     Trin.  3  Geo.  B.  R.  in  the  cafe  of  the  Parifh  of  HoRfoM  v 

And  faya»  that  it  waa  held  to  be  no  feiilemeou 


II*  Before  ike  late  a£f^  the  Jirvtce  of  a  fervant  by  40  days  was  a 
fitthmenU    MS.  Cafes.    Tnn.  9  Ann.  B.  R.  Parilh 

•[393]  in  Derby. 

e  shaw*a  12.  A  poor  man  having  a  daugbur^  who  was  married^  and  bad 

r"cUwS.C.  i^^^^d  afettUment  elftwhere^  hired  himfelf  for  a  jear^  and  ferved 
&haw*a  Pa-*  the  year ^  and  per  Cur.  be  is  a  Jingle  perfon^  within  the  meaning  of 
tifh  Law,  the  a£t,  though  not  exprefsly  within  the  letter  of  the  a£t.  The 
*^i'  ?c  ^^^'^■"S  ^^  ^^  ftatute  was,  that  he  might  not  bring  anyconfe- 
foiey's  '  qu^ntial  damage  to  the  pari(h,  which  he  cannot  poffibly  do  here; 
Poor  Laws,  and  held  the  man,  notwithftanding  *  he  had  a  child,  gained  a  fettle-. 
Trin*?o*  ^^^U  ^J  Virtue  of  the  fervice.  Poor's  Settlements,  5.  pi*  7« 
Ann.  B.  R.  Pafch.  ijii.  B.  R.    The  Parifli  of  Antony  v.  Cardigan. 

Anon.feema 

to  be  S.  C.  S.  C.  And  though  it  was  obje6lfd,  that  this  a£l  of  3  &  4  W.  &  M.  was  an  explann* 
lory  z6t  of  s  Jac.  and  fo  ought  to  be  taken  (Iriflly  according  to  the  letter;  yet  it  waa  held,  that 
Ihefe  zGtx  being  for  ihe  fettlement  of  the  poor,  the  judges  ought  to  have  regard  to  the  meaning  of 
the  law-makers.  The  fcope  of  the  ad  was  to  prevent  a  charge  to  the  pariOi,  and  if  a  man  were  ia 
fuch  a  fiate,  as  that  he  would  not  draw  any  charge  after  him,  he  waa  within  the  meaninff  of  the  ad« 
though  the  letter  of  the  zBt  waa  to  the  contrary.  Hia  daughter  being  provided  for,  and  fettled,  he 
is  a  perfon  unmarried,  not  having  a  child  as  to  this  purpoie.  The  child  is  fecured  from  the  fither» 
and  tt  ta  aa  if  (he  were  dead,  tt^bere  the  party* t  fettlement  tvill  not  dravj  after  him  the  fettlement 
of  bis  children^  he  may  gain  a  fettlement  without  notice.  MS.  Cafes.  Ti  in.  10  Ann.  8.  R.  The 
Queen  v.  St.  Anthony  and  Cardinnam  in  Cornwall,  S.  C. 

> 

13.  12  Annm^  cap.  i8.  S.  2.   Ptrfons  coming  with  artifieatei 
into  parijhes^  and  hiring  fervantSy  fuch  ferpants  Jhall  not  gain  any 
fettlement  by  fuch  hiring. 
foky*s  ^4*  ^*  ^*  fpinfter  lived  a  hired  fervant  at  Chefliam  a  whoU 

Poor  Laws,  year^  and  aftet  went  and  lived  with  her  father y  a  cottager  [in 
Ma,  143.  JMeffingtonJ  and  was  hired  for  a  year^  and  her  father  was  to  gtva 
Ann.'s.^C.  ^^^  1^^*  ^  >'^^^9  ^^  make  what  vails  and  profits  Jhi  could  %  the 
by  name  of  juftices  at  the  feflions  held,  ihe  was  fettled  at  Chefliam,  and  that 
•^  P*"*  her  hiring  with  her  fether  was  z  fraudulent  hiring,  and  not  within 
liioln^a'  ^^  meaning  of  the  a£l  of  parliament.  But  the  Court  beJdj  that 
in  Bucks}    0ie  wtt  fetUed  in  Meffington^  and  that  her  father  might  well  bira 

and  fays.  ^^, 


iftettfemtnt  <if  tbt  Po^^  3$3 

her.     Poor's  Settlements,   34.   pi.  54.      Trin.   17 14.  B.  R.  the  Court 
Chciham  Pariflx  v.  Great  Mcffington  in  Bucks.  |».^'^'  ^^*^ 

^  ^         ^  .    there  yfi» 

DO  ground  of  fraud ;-  for  it  wu  to  live  with  her  father,  who  might  be  grown  old. 

15.  A  fervant  was  bind  at  J»  for  a  year,  his  ma^er  lived  there  s.  P.    %  - 
half  a  year ^  and  then  lived  at  B.  another  half  par      It  was  hcU,  p^J2['*iuft 
that  the  fervant  was  fettled  in  the  laft  place ;  for  the  identity  of  ^y  shaw '• 
the  fervice  is  the  fame ;  and  the  ftatute  does  not  tie  it  down  (o  PtuIi  Law» 
one  place.     If  the  mafter  had  removed  to  feveral  places,  the  laft  ^^^  *^"^ 
place  where  he  lived  40  days  gains  him  a  fettlement,  agreeable  to  fervant 
the  ftatute  of  King  Charles.     Poor's  Settlements,  16.   pi.  23.  «n«»d  ^m 
Trin.  12  Ann.  B.  R.     The  Parith  of  Afliton  v,  Silverfton  in  J;;f^^^^;  • 
Northamptonfhire.  fubftaotiai 

fofmer  in 
the  parilh  of  AJbt^n^  where  Hkiefnved  half  n  ytar^  then  her  WMfer^  and  fl>e  wih  Aim,  removed  /• 
tbetarljh  «/*  Patflyally  ^bere  ber  nutfter  took  another  farm  \  the  fervant  continued  with  him  in  the 
parifh  of  Fatjballfor  the  other  half^€ar%  and  now  is  likely  to  become  chargeable;  and  the  juftices 
of  peace  fendEer  from  Pat(haU  to  Alhton ;  A(hton  appeals  to  the  feflions,  and  they  make  an  order 
to  fend  her  to  SilvertoOt  which  was  the  place  of  her  fettlement  before ;  fo  that  now  the  queftion  ia» 
whether  (he  sained  any  fettlement  in  any  of  thefe  places  ?    If  (he  did,  in  which  of  thefe  places? 
It  was  much  infilled  on,  that  the  fervice  for  the  year  ought  to  be  in  the  fame  place.    Ch.  J  Parker 
iisid,  fure,  this  is  no  new  cafe;  b^ore  the  ftatute  of  13  6lf  14  Car*  a.  caf^  sa.  no  perfon  %uae  rt* 
movea6le\  then  comes  tbatfiatute^  mnifayt^  it  muft  be  before  40  days  expire ;  for  if  they  live  these 
40  days,  according  to  that  a£l  of  parliament,  they  gained  a  (ettlemcnt ;  then  comes  the  ftaiu^e  of 
3  €^  4  ^.  €^  iW:  cap,  11.  and  At/'i  fttch  40  dayt  muf  be  reckoned  from  a  notice  in  turitingt  which 
notice  in  writing  muA  be  pnbilfbed  in  the  church ;  now  that  extended  only  to  fuch  as  were  re- 
sioveable;  but  a  fervant  as  came  in  with  his  mafler,  was  not  removcable;  then  that  %6l  ^oes  oo» 
and  makes  a  further  provi(ion,  as  if  any  perfon  being  unmarried,  &c.    [|See  pi.  3.]     Now  as  it 
flood  upon  this  a£l,  there  was  a  qucre,  what  was  the  meaning  of  fuch  lervicc?     Whether  fuch 
fervice  (hould  relate  to  the  contra^,  which  was  for  a  year,  or  to  the  40  days?    Then  came  the 
ftatute  of  8  ^  9  /f^  3  cat,  30.  S*  4.  which  enads,  that  no  peilbn  fo  hired  (hall  be  adjudged  to 
have  a  fettlement,  nnlefs  he  continues  in  the  fervice  a  whole  year.     Now  by  this  claufe  it  plainly 
appears,  that  the  fervice  was  to  relate  to  the  contrad,  and  to  prevent  perfons  running  awtv  front 
their  fervice ;  but  it  cannot  relate  to  the  40  days\  for  th»t  Jtandi  upon  tbejtatute  «/*  13  Of  14  Car*  •• 
So  that  if  a  perfon  is  hired  to  the  mafter  in  one  pari(h,  and  he  goes  wiih  his  mafter,  and  there  con- 
tinues for  40  days  in  his  fervice,  and  ferves  his  mafter  for  one  whole  year,  the  pari(k  he  conttnuea 
laft  in  for  40  daya,  before  the  end  of  his  year,  ia  the  place  of  his  fettlement ;  but  if  he  runs  away 
from  his  mafter,  daring  the  fpace  of  that  year,  he  gains  00  fettlement  at  all ;  and  the  reafon  tuhytha  ■ 
40  days  gains  a  fettlement  is^  becaufe  be  comes  there  ftfith  bis  majfer;  and  yon  cannot  remi/ve  him  or 
her  from  his  or  her  majfer;  and  therefore  being  once  fettled  fo  as  he  or  (he  cannot  be  removed^ 
that  is  accounted  a  fettlement :  and  there  was  a  cafe  to  this  purpofe,  adjudged  between  the  pari(hea 
of  EDCiWAy  a  AND  Hxaaow ;  there  the  cafe  was,  a  copyholder  had  85s.  a  year  of  his  own  for 
lifei  where  be  lived ;  he  had  feveral  children,  and  dies;  his  wife  was  admitted  for  life,  and  dies; 

[OQA  1  the  children  were  like  to  be  chargeable;  and  whether  they  could  remove  them  or  not 
;)yT  J  ^,,  the  Gueftton;  and  it  was  held  they  could  not ;  becaufe  they  being  once  fettled, 
could  not  be  removed  ;  befides,  we  all  preuy  well  know  the  hiftory  of  the  ad  of  8  3c  9  W.  and 
that  it  was  made  to  end  the  difpute ;  for  this  Court,  always  before  this  a£l,  looked  upon  fuch 
fervice  to  be  40  days  fervice;  and  now  bv  this  laft  claufe,  it  is  for  a  year.  Befidcs,  here  it 
what  the  z€t  requires,  which  is  a  hiring  and  fervice  for  a  year ;  anA  it  would  be  Che  hardeft  cafe 
in  the  world  for  (iervania  who  come  with  their  mafters  to  town,  and  live  half  a  year  in  town,  and 
half  a  year  in  the  country,  and  they  by  this  rule  would  gain  no  feitTemcnt :  fo  that  the  whole 
Court  were  all  of  opinion,  that  the  orders  {h6uld  be  qua(bed,  and  that  Patthall  was  the  place  of 
her  laft  le^l  fettlement  Foley's  Poor  Lavtra,  188, 1891  190,  191, 193*  193.  Trin.  12  Ann.  B.  R« 
between  the  Partfbea  of  Silverton  and  Alhton  in  Com*.  Devon. 

There  was  an  order  made  by  a  juftices  of  the  peace  to  remove  one  Langley,  hii  wife  and 
daughter,  from  Biflkop's  Hat(ield  to  St.  Peter's  in  St,  Atban's.  Upon  an  appeal  the  matter  waa 
ftated  fpectally,  vie.  That  thia  ^'Of^^Y  ^**  *  buntfman  to  one  Mr.  Arnold,  and  that  Mr.  Arnold 
Ihued fometimcs  at  ffieftmin/Ur^  andfametimes  at  his  houfein  Northamptonfhire^  but  that  Mr.  Arnold 
had  00  Iculcment  in  St.  Peter's  in  St.  Alban's ;  but  that  this  Langley  ycrt/e^  the  lap  40  days  of  hit 
year  in  the  pari(h  of  St.  Peter  in  St.  AibanU^  with  his  mafter  Mr.  Arnold,  which  the  juftices  at 
feiliona  thought  gained  no  fettlement  for  Labglcy  tberet  and  qualbed  the  order  of  a  ju(hces  :  but 
this  Court,  vpon  the  order's  being  removed  by  certiorari,  qua(bed  the  order  of  fcflions,  and  held 
|.angley's  fettlement  ii  in  $t«  Fetcx*i  in  St.  Alban's,  by  ferviog  hii  ia»ftcx  Mr.  Arnold  the  laft  40 
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days  of  his  yctr  tHtre,  tiwgA  hh  mafier  Arnold  bMd  mo  fettUment  tbert.  Foley '&  Poor  Laws,  iff 
198.  Hill.  I  Geo.  a.  in  tt.  R.  bciwecn  the  Tariflies  oi  Bilhop't  Hatfield  and  St.  Peicr  1« 
$t.  Aiban't  Hertfordshire. 

16.  A  poor  man  bind  himfelfu  a  warrener^  and  lived  all  the 
vear  [except]  8  wah,  during  which  time  he  lay  at  a  lodg€.  And 
ft  was  held  per  Cur.  1%  That  that  was  no  interruption  of  the 
fervice.  adly.  The  ftatute  only  intended  an  identity  of  fcrvice 
tjuoad  the  matter)  and  not  quoad  the  place ;  and  therefore  where* 
ever  he  lived  the  loft  40  dayi^  it  is  a  fettlement  within  the  14 
Car.  2.  Poor's  Settlements,  55.  pi.  79.  Mich.  2714.  £U 
defton  Parifh's  cafe. 

17.  A  fervant  hired,  and  ferving  a  mafler  in  a  place  whe^e  the 
fnafter  has  no  fettlement^  will  be  good ;  for  the  fervice  is  perfonal, 
and  wherever  it  is  performed,  that  will  be  fufEcient  to  gain  a  fet- 
tlement. MS.  Cafes.  The  Queen  v.  Filleigh  and  Chittle- 
hampton  in  Devon. 

10  Mod.  18.  J.  p.  lived  as  a  hired  fervant  at  Spawling  for  a  year,  and 

J^Geo^i    '  ^"^^  ^^  *'''^'  ^^  Burnham  hy  covenant  for  a  year^  and  lived  there 
5.C.  by      all  but  3  weeks^  when  he  voluntarily  parted  from  his  mafter^  who 
"'"'JL^'V^*  ^^^*^^^d  3  fhillings  of  his  wages.     The  juftices  adjudged  him 
Pawletv.  fended  at  Burnham.     The  order  being  returned  into  B.  R.  it 
Burnham*  was  objeded  that  the  juftices  erred,  in  adjudging  him  fettled  at 
MriHi,  fays  Bumham,  having  not  ferved  a  year.     To  which  it  was  anfwered, 
qJalhed7he  *^'  *^  '^  '^^^  ^^  ^^s  a  Covenant- fervant,  which  ex  vl  termini 
order,  and    does  import  by  deed,  and  then  his  going  away  cannot  difcharge 
^a^  u ' *"  *^  covenant.    Per  Cur.  here  is  no  manner  of  fraud  exprefled, 
vice*forT    ^^  appearing  by  a  neceflary  implication;  it  is  not  within  the 
year  wu      wcrds  or  meaning  of  the  aft.    Can  a  man  compel  his  fervant  to 
tteccflary.     g^^^  ^  fettlement  nolens  votens ;  for  whofc  advantage  is  it,  the 
fervant's  or  the  matter's  ?    As  to  die  covenant,  that  it  was  by 
deed,  and  fo  the  fervice  continued,  perhaps  he  might  bring  cove- 
nant, and  as  to  that  point  the  fervice  continued,  but  not  quoad  the 
fettlement,  where  the  ftatute  fays  he  muft  ferve  for  a  year,  which 
is  not  in  this  cafe.    Poor's  Settlements,  6j.  pi.  84.     Spawling 
V.  Burnham* 

19,  Two  juftices  of  peace  made  an  order  of  removal  of  one 


Horton  V,  f^^^^  *c  matter  fpecially,  which  was  as  follows,  that  the  (aid 
Houghton  John  Evans^  about  5  years  ago,  was  hired  with  Ralph  TruWhaw 
^.s*«fford.  of  Hauehton  aforefaid,  frm  Afh  Wednefday  till  Chriftmasy  and 
jormtiiri  f"y^^  ^''w  that  tinu ;  Acn  he  went  away  from  him,  and  flayed 
10  Modi  with  his  father  in  Ranton  aforefaid  fmr  about  a  week ;  then  he  r^- 
joi.  S.  C.  turned  to  the  faid  Ralph  Tbruifiaw,  and  was  again  hired  with 
inT^^'  f^i^for  II  months,  and  ferved  him  the  faid  11  months,  and  then 
which  I  departed  from  the  &id  Ralph  Thnibfliaw,  and  took  bis  clothes  with 
caf^k  •  '^  *""*  ^^  ^*^  abfent  ^ne  week ;  then  he  returned  to  the  iaid  Ralph 
Sd,1hat     Th^bjhaw,  and  was  ♦  hired  vnth  him  for  11  tnontbs,  and  accord^ 

*L39Sli  *^ihfi^fi  hitn^  smd  then  left  duit  fervice,  aad  went  to  his  fiither 

us 
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in  Ranton,  and  ftayed  about  one  week^  then  the  faid  John  Erans  '^^  Hill.  4 
ferved  one  John  Sutton  of  the  (aid  pari/h  of  Haughton  for  about  i^tvas^i^e?* 
3  weeks,  then  returned  to  Ranton  aforefaid,  and  ftayed  for  abouc  foivedi^cr 
a  week,  and  then  returned  to  the  £ud  John  Sutton  to  the  faid  Several  ar- 
pariOi  of  Haughton,  and  hired  htmfelf  for  j  i  months,  and  did  ac-  fod'ioT  d 
cordingly  ferve  within  a  fortnight  or  3  weeks  of  the  laft  11  iibenuoo, 
months,  where,  by  agreement  of  the  faid  John  Sutton,  to  avoid  a  ^^>^  *  ^ir- 
fettlement  in  the  faid  parifli  of  Haughton,  he  left  him,  took  his  months' ^ 
clothes,  went  into^  the  parifh  of  Gnofail,  and  there  continued  andfer-' 
about  a  week ;  then  the  faid  John  Evans  returned  to  the  laid  yiceaccord* 
John  Sutton,  and  continued  with  him  fo  long  as  to  a\ake  up  his  nlft^'Iij^**" 
fervice  for  the  x  i  months ;  and  3  weeks  before  Chrlftmas  the  (aid  fettiementi 
John  Evans  hired  himfelf  again  to  the  faid  John  Sutton  for  another  ||"'  ^^ 
1 1  months,  and  ferved  him  from  that  time  till  within  3  weeks  of  3  i^?vv! 
Michaelmas  following,  and  then  came  away  and  married.     Quaere  &  m.  cap. 
was,  whether  thefe  feveral  hirings  were  fuScient  to  gain  a  fettle-  >x*S-7-»<i 
ment  in  the  parifli  of  Haughton?     It  was  infifted,  tSat  here  was  «« .lolsil 
neither  a  hiring  or  a  fervice  for  a  year,  cited  feveral  cafes,  and  rev^uirca  * 
concluded,  that  John  Evans,  by  thefe  hirings  and  ferviccs,  could  }!*"?8  ■»<* 
not  gain  a  (ettlement  in  Haughton.     It  was  faid  on  the  other  fide,  a*^*i%nd 
that  the  flatute  that  required  the  hiring  for  a  year,  was  an  expla-  that  it  had 
natory  ftatute,  and  therefore  ought  to  be  taken  ftriftly,  and  that  *?**"  feveral 
there  was  no  fraud,  becaufe  it  was  a  mutual  agreement  between  rowTdra'nd 
mafler  and  fervant,  and  that  they  might  make  fuch  an  agreement,  that  tho* 
It  was  then  objeSed,  that  this  w^frauduUnty  and  inten&du  ivadi  '"*^.^  hiringt 
thi  Jlatuti\  and  that  the  hiring  of  fervants  ought  to  be  a  year;  cafcVodc- 
and  that  if  the  hiring  was  general,  the  law  would  make  it  a  year,  feat  fettle- 
and  cited  Coke  Litt.  42.     Ch.  J.  Parker  faid,  this  was  an  ap-  "jJ^^M*  y" 
parent  fraud,  and  different  from  all  the  other  cafes ;  Pratt  J.  faid  chtefVt  u> 
he  doubted  they  mufl  take  the  law  to  be,  that  there  muft  be  a  be  remedied 
hiring  for  a  year,  and  a  fervice  for  a  year.     Here  the  fefTions  have  ^^  ^^^^i^^ 
found  it  fpecially,  and  there  is  neither  hiring  or  fervice  for  a  year,  norby  the 
And  fuppofe  a  man  that  lives  in  a  parifh  incumbered  with  poor.  Court, 
hires  a  fervant  for   11  months  only,  to  •  prevent  his  gaining  a  .^'J^chUto 
fettlement,  how  can  this  hiring  and  fervice  gain  a  fettlement?  ^XtX^M^ 
And  as  to  the  fraud,  if  there  is  any,  the  juftices  of  peace  are  judges  it  is.— ^ 
of  that.     Eyres  J.  of  the  fame  opinion  with  Pratt  J.     Povfris  J,  *j^ij""  J^ 
abfent,  propter  xgritudinem.     Afterwards  in  Eafter  term,  after  not  fee  but 
long  debate  and  confideration,  the  opinion  of  all  the  Court  wasy  that  that  ti/ufh 
tbefi  hirings  and  fervice  in  the  pariih  of  Haughton,  were  not  fuffi^  vST*^' 
.  cient  to  gain  a  fettlement  \  fo  the  orders  were  quafhed.     Foley's  pur^/Jl 
Poor  Laws,  137,  138,  139,  140,  141.    Trin.  3  Geo.  B.  R.  bywayof 
between  the  parifli  rf  Ranton  and  the  parifli  of  Haughton  in  !*II^"' j* 

Com.   Stafford.  charge  Mpw$ 

the  pari/bf 
tbe  intent  mu  taufid^  and  we  have  nothing  to  do  with  it.    10  Mod.  39a.  m  S.  C» 

• 

20.  A  poor  man  was  hired  to  one  K.  who  rented  a  farm  in  >  Shaw'a 
IvHiffoe,  and  lived  half  a  ^ear ;  the  mafter  ajjfigned  the  farm  to  ^'^%^^' 
anetbery  the  fervant  lived  the  reji  of  the  year  with  the  other  perfon  1  c.*-!l^ 
in  the  farm^  and  at  tb$  pid  of  the  year  nceived  his  wages  of  the  shaw*.  Pa- 

Gl%  fecond''^^^"^^ 
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ss3.cttrfl    JiconJ  majleri  and  if  this  made  a  fetdement  was  tbe  quefticm? 

In  ■  Ms"  ^^''  ^"'^^  ^^^  ^  '^y^  ^^^'^^  "*"'*  ^^  *  hiring  for  a  year,  and  a 
which  I '  fervtce  for  a  year,  which  is  done  in  this  cafe  with  another  perfon : 
bavc  of  ihU  the  queftion  wil!  be  then,  if  it  fhall  be  deemed  the  lame  fcrvice? 
faS*  that  ^^^^  IS  no  new  contraS.  Per  Pratt,  if  a  roaftcr  commands  his 
the  frft  fervant  to  live  with  another  for  a  certain  time,  it  is  a  fervice  to 
mmjerfaid  fij-ft  mader  J  and  here  being  no  new  contraft,  it  is  carrying  on 
^^oMtHif'  ^^  fervice  of  the  firft  mailer;  and  compared  it  to  the  cafe  of 
hh  wagett  Castor  and  Eccles,  cited  in  Saikeld.  The  fubfequent  mafter 
hat/Jdno'  paying  the  wages,  does  not  alter  the  cafe;  for  the  contrad  not 
^€i!^7ttf  being  deftroyea,  he  might  have  brought  an  a£Hon  againft  the  firft 
tMitraByM»r  mafter:  tota  *  Curia  accordant.  Poor's  Settlements,  8f.  pi.  109. 
tMi  there    Pafch.  I7i8.  B.  R.     Parifli  of  Ivingoc  v.  Solebury  in  Bucks. 

any  bargain 

htt^veen  \.ht  ferwmt  and  the  affignftf  6nl  the  firvant  continaed  npvn  the  farm,  and  ferved  the 
alBgnee  atjhefberd  during  the  other  half  year,  at  the  end  whereof  the  ajftgnee  paid  bim  the  otbrr 
bal/ofbhvtageSi  and  gave  him  51.  over  for  rcapirg.  And  the  qurftion  was,  whither  this  hiring 
and  fervice  gained  the  man  a  fetUement  at  Ivinghoc  ?  And  per  tot.  Car.  ihcy  did,  becaufe  Doihiog 
appearing  to  diflblve  the  firft  contrail,  the  whole  fcfvice  was  performed  by  force' of  it,  and  was 
ftriftly  and  properly  the  ftmc  feivicc  as  the  8  &  9  W.  3.  cap.  30.  S*  4.  requires,  &c.  MS.  Cafca. 
Hill.  4  Geo.  B.  R.  S.  C. 

•L396J 

21,  Upon  a  fpecial  order  the  matter  appeared  thus^;  J,  S.  lives 

in  a  houfe  that  was  2  thirds  in  the  parifh  of  Graveny^  and  i  third 

in  the  parifii  of  Feverjham  5  the  mafter  hires  a  maid  fervant  for 

one  whole  year,  and  {he  is  fiund  to  lodge  in  that  part  of  the  houfe 

that  is  in  the  parifli  of  Feverjham^  and  the  mafter  lodged  in  that 

part  that  was  in  Graveny,    The  Court  feemed  to  think  the  maid's 

fettlement  was  in  the  parifli  of  Feverfliam,  where  (he  lodged,  but 

the  parties,  by  leave  of  the  Court,  referred   it  to  the  judges 

of  the  afSze.     The   Reporter  (ays  he  had  been  informed  by 

Mr.  Mar(h,  who  was  counfel  in  the  caufe,  that  the  judges  of 

affife  were  both  of  opinion  that  the  maid's  fettlement  was  in 

Fever(ham,  in  the  pari(h  where  (he  lay ;  and  both  parties  ac- 

quiefced  under  that  opinion.     Foley's  Poor  Laws,   198,   199. 

Trin.  5  Geo.   B.  R.  between  the  Pariflies  of  Feverfliam  and 

Gravcney,  in  Kent.  * 

So  where         22.  W.  was  born  at  Barnfley,  and  hound  out  apprentice  at 

*St»^6wnd    Minchinhampton,   but  lived  not  40  days  by  virtue  of  his  ap- 

byifiden-      prcnticefliip,  and  afterwards  he  hired  hirhfelf  for  a  year  zt  Amp- 

ture,  &€•  to  ney,  his  mafter  having  turned  him  away,  and  thrown  a  paper  into 

trhow//?/«  ^^  ^^^"^  ^'^^^  ^®  declared  was  the  indenture.    It  was  urged, 

iwoytars     that  it  does  not  appear  that  it  was  the  indenture ;  it  is  only  evi- 

aftnwtrdi   dence,  the  faft  is  not  found ;  and  if  fo,  then  he  was  not  fui  juris 

thcn\b€^    to  hire  himfelf  any  where,  and  confequentiy  his  hiring  void  ;  to 

apprcntict^    which  the  Court  agreed,  and  farther  (aid,  here  is  only  evidence, 

byaodiv/A(  the  h&.   itfelf,  that  it  was  the  indenture,  is  not  found.     Per 

'bit  ^^Hef  P^^'s  J-  admitting  the  indenture  was  iurnty  the  contract  was  not 

ti'at  hired    dcftroyed  i  for  the  juftices  might  compel  t}\,e  mafter  to  take  him 

inanocbtr     notwithftanding.    Adjornatur.    Poor's  Settlements,  lOi,  pi.  136, 

Kaf/^""  Hill.  1721.  B.  R.    Barnfley  V.  Ampney-crucis  in  Glouccftcrlhire. 

/en/td  hr  a  Mtbole  year  there,  which  fervice  commenced  and  ended  after  hit  rotfter  failed*  It 
wat  a({fnutcd  by  the  Court,  that  where  one  \%  bound  apprentice  by  indenture,  il  cannot  be  di£> 
cbar^t.^  but  by  deed  or  by  the  fciDonii  and  that  a  biri^  titer  he  is  b«und|  tr  any  conlcqucoces 

ariiiag 
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anPiog  upon  fuch  hiring,  ire  entirely  void  whilft  the  indenture  fubflfts,  and  until  'tis  deTeafanccd  | 
for  when  an  apprentice  fcrvts  40  days  iy  virttee  of  the  indemtwe^  be  caunot  gain  another  fetfUment^ 
thoH^b  bis  majier  comfents^  becaufe  be  btd  a  fciilcment  by  the  fcrvice  under  the  indenture ;  fo  there 
is  no  colour  to  fet  aCide  an  order  of  felTions,  which  fcnt  him  to  the  parifh  where  he  was  an  ap. 
prentice.  8  Mod.  235.  Patch.  10  Geo.  B.  R.  The  Parifhtoners  of  Bucking;ton  v.  the  Parifliionera 
of  Sevington.     Shaw's  Partfh  Law,  235  cites  S.  C.     a  Ld.  Raym.  Rep.  135*-  S.  C. 

Where  a  mafier  took  an  apprentice,  axd  afterwards  ran  awajf,  and  the  apprentice  bired  bimfetf 

for  a  year,  and  ferved  the  year,  it  was  held  per  Cur.     That  he  gains  no  fcitlrment,  not  being  fui 

'juris,  nor  of  a  capacity  to  hire  himfelf;  otherwife  had  it  been  by  confent  of  the  mafier^  or  had  bia- 

iftdentuiehecncanrelied.     Pour's  Settlements,  1x5.  p)«  155>     Pafch.  1724.  B.  R.     The  King  v. 

the  Inhabitants  of  Shipiou  Curry.     2  Shaw'*  Prao.  Juft.  57.  S.  P.    Shaw's  PariQi  Law,  234.  S,  P* 

23.  A  perfon  was  hind  for  a  year^  and  in  the  year'' 5  fervice  the  'f  •  »»n 
mafter  gave  him  leave  to  go  to  fee  his  mother  for  one  day^  and  he  flayed  v'Jnt  eo  to' 
three  days^  and  then  came  home  again  ;  his  mafier  took  him  into  his  fee  his 
fervice,  as  before.     And  per  Cur.  the  mafter's  talcing  him  again  friends  for 
is  a  purgation  of  the  offence,  and  no  interruption  of  the  fervice.  fhrHkeliWt 
Poor's  Settlements,  95.  pi.   129.     Pafch.   1721.   fi.  R.     The  is  no  inter- 
King  V.  the  Inhabitants  of  Icelip,  Oxon.  rupuon  of 

^  ..  the  fervice. 

Per  Lord  Parker.     Poor's  Settlement,  2.  pi.  t.     Mich.  1710.   B.  R.  in  cafe  of  the  paiiih  of 
Rudgwick  V.  Chedingfoid. 

If  a  fcrvant,  after  he  has  made  a  contrad,  fliould  leave  his  majler^s  fervice  for  feme  time,  if  the 
mafier  receives  him  agains  according  to  the  contraf^,  he  is  a  (ervant  under  the  contrail,  as  befoie. 
Per  Cur.  MS.  Cafes.  Mich.  9  Ann.  B.  R  in  cafe  of  the  Queen  v.  the  Inbabitants  of  Dunsford 
and  Rudgwick. 

24.  k  fervanty  3  «r  4  days  htfore  his  fervice  expired^  defired  [  397  1 
have  of  his  mailer  to  go  to  a  fair  to  hire  himfelf  into  another  2  Shaw's 
fcrvice  ;  but  his  mafier  abfolutety  refuted  to  let  him  go,  and  told  ^'*^  J"*" 
him  he  fliould  not  come  into  his  houfe  again  if  he  went :  the^^r-  Pafch-iyat. 

vant  went  notwithftanding,  and  his  mafter  declaring  that  he  fliould  s.  P 

not  come  into  his  houfe  again,  he  did  not  return  till  the  time  cf  his  ^.*!?^'*  ***" 
fervice  expired.    And  per  Cur.  this  is  a  fettlement  notwithftand.'ng,  ,3^,  ^'j^^ 

the  requeft  of  the  fervant  is  a  reafonahle  requefl^  and  the  law  will  S.  C. 
not  fuffer  the  mafter  to  fliew  himfelf  fo  inhuman  to  his  fervant. 
Poor's  Settlements,  95.  pi.  129.    Pafch.  1721.  B.  R.   The  King 
V.  the  Inhabitants  of  icelip,  Oxon. 

25.  The  mafter  turned  away  his  fervant  a  day  before  Michaelmas^  The  mafter 
who  was  bired  the  Michaelmas  before  for  a  year ;  fo  that  there  off hUfe"™ 
was  a  hiring  for  a  year,  but  wantedf  a  day's  fervice  to  compleat  it.  vant  a  or  3 
Per  Cur.  the  mafter  cannot  turn  away  his  fervant  to  defeat  a  fet-  dayabefoic 
dement,  his  fervice  continues  notwithftanding,  and  held  it  was  a  expi^d'^;  if 
fervice  for  a  year.  Poor's  Settlements,  105.  pi.  141.  Trin.  hedoes/the 
1712.  B.  R.    The  King  v.  the  Inhabitants  of  Weft-Horfley.         fcrvice  in 

'  o  ^  point  of  law 

continues,  and  he  gains  a  fettlement  notwithftanding ;  and  fo  adjudged.  Poor's  Settlements,  95. 
pi.  189.  Pafch.  1 7ts.  B.  R.  in  cafe  of  the  King  v.  the  Inhabitants  of  Icelipi  Oxon.  S.  P.  Shaw'a 
Parilh  Law,  237. 

.    26.  When  a  fervant  continues  in  the  fervice  of  a*  vifitor^  he  The  cafe 
gains  a  fettlement ;  for  he  cannot  be  removed  unlefs  the  parifli  c'Vhfter 
inew  that  he  was  brought,  or  came  thither  on  purppfe  that  he  lived  with 
might  have  a  fettlement,  for  the  ftatute  doth  indefinitely,  and  him«t 
without  any  exception,  appoint,  that  where  the  fervice  is  for  40  cWch  in 
days,  it  fliall  gain  a  fettlement ;  therefore  it  fliall  have  a  favour-  Oxfoidand 
able  conftruftion  in  behalf  of  the  poor.    Per  Cur,    8  Mod.  50.  ^'^'f*  fe'- 

G  g  3  Trin.  ^*?'  ^^^  * 
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year,  who  Trifl.  7  Gco.  The  King  V.  the  Inhabitants  of  St.  Peter's  ParUb 
rn".'t!'  in  Oxford. 

ier*8 ;  his  fifter  afterward*  went  to  Fawley  upon  a  vifit,  and  (he,  with  her  fervant,  ftayed  there 
above  40  dayt,  and  afterguards  came  hack  again  to  Chrlfl  Church,  being  an  exfrafarociial  fiace^ 
'where  the  fervant  ended  bit  yearns  fervice  \  St.  Pcter'a  feni  her  to  Fawley,  Chrift-Charch  being  ao 
extraparochial  place.  And  the  Court  held  (he  was  fettled  at  Fawley,  being  the  laft  place  (he  lived 
40  daya  in  ;  (he  could  not  by  law  be  fent  to  Chrift-Church,  being  an  extraparochial  pUct^  unlef* 
there  bad  been  officers  to  receive  her^  which  they  had  not  at  prefenl.  Foor'a  ScUlemenu,  103. 
pi.  139.  S.  C.  by  name  of  the  parilh  of  St.  Peter's  in  Oxon  v.  Fawley.  Foley's  Poor  Laws,  194. 
S.  C.  Neir.  Juft.  545,  546.  cites  S.  C.  S.  P.  Juft.  Ctfe  Law,  S4ft.  DaU.  Juft.  »57.  cap.  73. 
Pafch.  i7fta.  B.  R.  S.  C. 

*  S.  P.  So  o\ fervant  to  afcbolar.  Per  Cur.  S  Mod.  170.  Trin.  9  Geo.  in  cafe  of  St.  Gilctli 
Parilh  in  Reading  v.  the  Pari(h  of  Everfley-Blackwater,  &c. 

So  a  fervant  to  a  lodger  gains  •  fcttlemeot.    a  Shaw't  Prad.  Ju(l.  56. 

Shaw's  Pa-       27.  D.  was  biud  in  the  parifh  of  St.  Peter's  in  Oxford  by  etu 

I'^.^iui  ^^^  *^^  afiahle  of  horfes  at  Chipping- ff^ickbam  for  the  London 

S. C— Fo-  roadj  and  there  he  fervid  a  whole  year^  and  not  in  the  parifh  of 

ley's  Poor  St.  Pcter*8  where  he  was  hired.     And  the  Court  was  of  opinion 

Tritl'sGe'^o.  **^  **«  "^"  ^**  ^^^^^  ^\  Chipping- Wickham  \  for  it  is  the 

B.  R.  S.  c!  fsrvieey  and  not  the  hiring^  which  makes  thefntilenunt :  and  this  is  a 

hy  nameof  comoion  cafe ;  for  if  a  man  has  lands  in  two  parifhes,  and  keeps 

ofSuPeter't  ^^^^^9  ^^  ^^^^^  ^^  ^"^  parifli,  and  hath  a  {lock  of  cattle  in  another 

in  Oxon  v.  pari(b,  and  fervants  there  to  look  after  them,  they  (ball  be  fettled 

Chipping-    ij^  the  pari(b  where  they  ferve,  and  not  in  the  pari(h  where  they 

sK>rton.       y;^^Q  hired,  and  where  their  mafter  lives.     So  an  order  of  feffions 

which  removed  him  to  the  parifli  of  St.  Peter's,  was  qaa(hed. 

^[398]  8  Mod.  60.     Mich.  8  Geo.  B.  R.    The  King  v.  Difney. 

Foley's  28.  A  poor  man  was  hired  for  5  years  to  work  at  a  glafs*houfe 

fTpa^fch'  '"  ^^  P^"*  ^^  Ratcliff^  from  6  in  the  morning  till  8  at  nighty  hut 

loGeo.VR.  lodged  every  night  in  the  parifh  of  Whitechapel\  this  man  was  re- 

s.  c.  by      moved. by  an  order  of  2  juftices  from  Whitcchapel  to  Ratcliff; 

name  oi  the  ^^^  yp^^  .^^  appeal  to  the  fefSons  the  order  was  quafhed,  the 

v^^hfie-        Court  being  of  opinion  that  he  was  fettled  at  Whitcchapel,  bc- 

chapei ;  but  caufe  his  lying  in  that  parifh  (hewed  he  *  was  no  part  of  his  mafter's 

tharihV     fii"*yy  at  RatcIifF,  for  he  might  be  houfe-keeper  where  he  lay,  and 

man  was      by  confequence  might  be  removable,  which  a  fervant  is  not,  nor 

hired  in  the  can  a  journeyman  gain  a  fettlement  in  the  parifh  where  he  works  ; 

^'hiur-^^      befidcs,  it  appeared  by  this  order,  that  he  worked  only  in  one 

chapcli  to     fpecial  work,  and  he  might  ferve  another  after  8  at  night  in  another 

^oikata     parifh;  now  both  thefe  orders  being  removed  by  certiorari,  the 

fhcrc  at  "os.  ^ourt  held,  that  where  a  man  ferved,  and  had  board-wages^  and  lay 

T)cr  week      out  of  his  mafier*s  houfe  in  another  parijh^  he  certainly  gains  a  fettle- 

f  jr  5  years,  ment  in  the  parifh  where  he  lived  and  ferved,  and  not  in  the  parifh 

Tj^bh^Mf  ^^^^^  he  lay ;  fo  the  firfl  order  was  affirmed.     8  Mod.  369,  370. 

meat! drink,  Pafch.  1 1  Geo.  1726.    The  cafe  of  the  Parifh  of  Whitcchapel. 

vfjfiing 

and  /odging;  and  the  order  further  finds.  That  he  lodged  in  Whttecbapel  all  the  tiine»  except 
one  month.  The  whole  Court  were  of  opinion  he  gained  t  fcttiement  io  Wbi;ecbapel»  and  co»* 
firmed  the  order. 

If  a  man  29.  An  order  was  drawn  up  fpecially  for  the  dircdion  of  the 
ioirrfr  Mi/  ^ourt  J  the  words  were,  hired  as  a  weekly  fervant.  Tlie  Court 
givts  bimfi  faid  they  could  jiot  judge  what  the  Import  of  the  words  was,  et 

mufb  per  nihil 
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nSiil  bStam.    Adjornatur.    Poor's  Settlements,  123*   pL  167.  ^»reJk,ihii» 
Trill.  1726.  B.  R.    The  King  v.  the  Inhabitants  of  Portfmouth.    V*"*  ""*  J!^ 

caufe  he  works  but  fix  dayi  in  ■  week.    Per  Lord  Parker  St  Cur.     Poor's  Settleiiicntt>  2.  pi.  a* 
Mich,  1710.  B.  R.  ID  cafe  of  the  Parilh  ofRudwick  ▼.  Chedingfbrd. 

30.  A  poor  man  fettled  at  Molejivorth  was  hired  by  tW0  partners  Poor's  Set. 
cfa  boat  at  Goring  for  a  year^  to  Jerve  in  the  f aid  boat^  which  plied  j*'"^i^|^ 
between  Goring  and  London  for  the  year  j  and  whether  by  the  faid  cius  Si^C» 
fervice  the  party  gained  a  fettlement  at  Gonng,  was  the  quefiioo  f 

And  per  Cur.  this  is  not  to  be  diftinguifhed  from  the  cafe  of  a  man 
taken  on  board  a  Jhip  in  which  he  Jerved  for  a  year  \  and  there 
held  no  fettlement  is  gained  thereby ;  and  fo  it  was  held  in  this 
cafe,  in  affirmance  of  an  order  of  feffiohs.  Gibb.  255.  Pafch. 
4  Geo.  2.  B.  R.    The  pariQi  of  Molefworth  v.  Goring. 

31.  A.  was  hired  to  B,  for  a  year^  but  before  the  expiration  of 
the  firjl  half  year  B,  diedj  and  made  C.  who  lived  in  another 
parilb,  his  executor^     C.  ajked^  if  he  was  willing  to  ferve  him  for 
the  remainder  of  the  year  ?  who  agreed  to  ity  andferved  him  accord-- 
ingly  in  the  other  parijby  at  the  fame  wages.     Per  Cur.  adjudged  a 
good  fettlement ;  for  the  fervice  with  C,  is  plainly  a  continuance 
of  the  fame  contrail  made  with  A^  and  a  fervice  for  one  year  in« 
purfuance  of  the  original  hiring,  notwitbftanding  the  change  of 
mailers ;  and  the  identity  of  the  fervice  as  to  the  peribn  is  not 
material :  and  though  no  cafe  Mras  remembered  in  point,  it  w^ 
compared  to  the  cafe  of  an  alignment  of  a  fervant,    P.  4  G.  i.  R, 
V.  the  Inhabitants  of  Ivinghoe  \    where  a  mafter  fold  his  farm* 
within  the  year,  and  his  fervant  agreed  to  ferve  out  his  year  with 
the  vendee,  which  was  held  to  be  a  good  fervice  and  fettlement^ 
and  was  (aid  to  be  a  ftronger  cafe,  the  vendee  there  being  a 
ftranger ;  whereas  this  was  the  cafe  of  an  executor,  on  whom  the 
law  cafts  a  privity  of  contraft.     And  per  Wright  and  Denitbn  J, 
no  doubt  the  fervant  might  have  an  a£lion  on  the  6riginal  contraid 
againft  the  executor  for  his  year's  wages  \  and  if  the  executor  re- 
fufed  to  let  him  ferve,  it  would  be  a  releafe,  and  would  not  deprive 
him  either  of  his  wages  or  a  fettlement.    Pafch.  15  Geo.  2.  B.  R. 
The  pariih  of  Ladox  v.  the  Parilb  of  St.  Ennedore* 

(N)    Orden  relating  io  Settlements  by  Service  or  [  ^^^  J 

Hiring. 

■ 

!•  TF  an  orierfaysy  he  was  fettled  at  W.  he  having  lived  there  Sbiw'sPa. 

A  for  2  yiors  as  a  hired  fervant^  it  is  well  enough.     2  Shaw's  "^  ^■^» 
Praa.  Juft.  29.  cites  Trin.  1 1  Ann.  Anon.  s^'.!!!^ 

To  fuch  an 
•rder  it  was  ohjeded,  thai  it  ought  to  Ciy,  he  was  hired  for  a  year,  and  ferved  the  year;  bui  over« 
ruled.     And  per  Parker,  fettled  there  at  a  fervant  is  fufficient.    Poor^s  Settlememi,  aS.  pi.  4t» 
Trin.  1 7 1 1 .  B.  R.    The  Pari(h  of  Whidale's  cafe. 


i* 


.2.  The  order  recites,  that  Abraham  Clyfon  was  intruded  into  s.  p.  ms. 
Crowland,  being  laft  legally  fettled  in  St.  John  Baptift,  having  ^^  ^J"'' 
firvid  then  om  wb^k  year  with  one  J,  Diplaw.    It  was  objefted,  b^  R?"'Th(t 

G  g  4  that 
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Queen  v.  tj^t  it  did  mt  appear  upon  the  face  of  the  order  that  A^  was  hired 
and  Vidian,  fi^  ^  J^^^*  Curia :  it  was  faid,  he  was  laft  fettled  there.  The 
juftices  need  not  allege  how  he  was  fettled  there.  And  it  being 
faid,  he  ferved  a  year,  the  law  prefumes  he  was  hired  for  a  year  ; 
as  where  an  order  is  made  for  the  payment  of  fervants  wages,  the 
law  prefumes  it  to  be  for  hufbandry  wages,  unlefs  the  contrary 
appears.  Poor's  Settlements,  7.  pL  11.  The  Parifh  of  Crowiand 
V.  St.  John  Baptift  in  Peterborough. 
•3.  Two  juftices  removed  a  man  and  bis  family,  adjud^ing^  that 


they  [he; 
they  [he; 


wen  laft  legally  fettled  in  North-Fetherwin,  tn  regard 
lived  there  10  years  as  a  current  Jervant.  It  was  ob- 
jeded,  that  it  did  not  appear  there  was  a  hiring  for  a  year^  as  the 
ad  appoints.  Pratt  Ch.  J.  held  the  objedion  fatal.  Fortefcue  J. 
faid,  the  juftices  have  no  occafion  to  give  any  reafon ;  but  if  the^ 
do  give  one,  and  that  reafon  is  not  agreeable  to  law,  the  order  is 
then  void.  Now  for  aught  appears  in  this  cafe,  the  hiring  might 
and  might  not  be  for  a  year.  It  muft  appear  to  be  ipfo  faoo  void 
upon  the  fitce  of  the  oraer,  and  fo  he  doubted.  2dly,  It  was  ob- 
jefted,  that  J.  S.  and  his  wife  lived  as  a  current  fervant ;  whereas 
the  zSt  fays,  every  unmarried  perfon  not  having  wife  or  children, 
that  comes  to  inhabit  in  a  parifh.  Per  Cur.  it  does  not  appear, 
that  he  was  married  at  the  time  of  the  hiring ;  and  he  might  be 
married  after.  Adjornatur,  Poor's  Settlements,  93.  pi.  126. 
Trin.  1720.  B.  R.  The  Inhabitants  of  Eglcfbury  v.  North- 
Fetherwin  in  Cornwall. 


(O)     Settlement  by  other  Things. 

l.TTT    AN  inhabitant  of  T.  came  to  S.     The  inhabitants 
VV  •    within  40  days  complained  to  a  juftice  of  peace,  ac- 
cording to  the  ftatute,  but  did  not  profecute  it  for  5  months.   Quaere, 
whether  this  was  a  good  fettlement  that  the  party  could  not  be 
removed  ?     Refp.  that  the  party  need  not  be  removed  within  the 
40  days,  but  it  is  a  difturhance  if  complaint  be  made  within  that 
time,  to  that  there  be  recens  profecutio.     Quaere,  what  time  (hall 
be  allowed  for  the  profecution  ?     Refp.  It  muft  be  in  convenient 
time  ;  and  per  Twifden,  five  months  is  time  enough,  but  Rainf- 
ford  and  Moreton  contra;  abfente  Hale.     Freem.  R.  9.     Pafch. 
1671,    Warren's  cafe. 
f  400  3      a.  if  woman  and  2  children  landed  at  Aarivich  from  Holland^ 
Poor'tSet.   and  removing  to  another  place,  were  fent  back  to  Harwich  by  the  y 

if5!pl!i*54.  ^^^^^  ^^  ^  juftices.  Serjc.:nt  Darnell  urged,  that  landing  makes 
5.C.— s.c.  no  fettlement.  Sir  Bartholomew  Shower  anfwered,  that  it  was 
Ibid.  tot.  within  the  equity  of  the  aft.  Per  Eyres  J.  (abfente  Holt)  you  muflf 
Trin*6  w.  '^^^P  ^^^^  whcrc  you  have  them  for  aught  I  know,  it  feems  to  be 
&  M.  B.  R.  cafus  omiJTus.  The  order  vns  quaftied.  Cumb^  287.  Trin.  6 
by  name  of  y^  j^  ftj.  fl.  R.    Eleanor  Conrtd's  ctfe. 

Cow  red  t 

caic.— ^Sbiw'i  Parifti  Law,  825,  230.  citet  S.  C. 


\ 
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3.  Ttaiing  up  one's  fradom  in  a  corporation,  and  w//)i/  as  a  Poor's  Set* 
freeman  at  the  clc£Uon  of  bailiffs  for  the  corporation,  cannot  be  ^^!?'7*'** 
taken  notice  of  by  the  Court,  that  that  implies  a  fettlementj  for  pi.Tj4^atet 
a  t>are  refidence  might,  by  the  conftitution  of  the  corporation,  in-  o.  c.^z 
title  him  to  that;  and  voting  is  an  a£t  that  relates  to  the  corpo-  pr^^'V^ 
ration,  and  not  to  the  pariOi.     2  Salk.  534.     Pafch*  5  Ann.  58.  citn 
B.  R*     The  Queen  v.  the  inhabitants  of  Buckingham.  s.  c.  joft. 

839.  cites  S.  C.    Dalt.  Juft.  cap.  73.  cites  S.  C.    Shaw's  Parifli  Law,  134.  cites  S.  C. 


(P)  Orders  of  Settlement  or  Removal.  In  what 
Cafes  the  Order  muft  mention  a  Complaint^  and  by 
whom  it  muft  be  made. 

z.  TT  was  moved  to  qua(h  an  order  of  2  jufiices  of  the  peace  sSaik.49fl. 
A  for  the  fettlement  of  a  poor  perfon,  &c,  becaufe  the  order  S.c.  byihc 
recited,  that  upw  cQmplaint  made  concerning  the  perfon,  &c.  they  inhabitants 
had  fo  ordered,  &c.  and  it  did  not  appear  by  the  order  who  it  was  of  Wcftoa 
that  madt  the  complaint  \  and  the  juftices  of  peace  have  no  power  ^*^p''  \'  ' 
to  remove  any  perfon  but  upon  complaint  of  the  churchwardens  in  Marlbo- 
and  overfeers  of  the  poor }  and  therefore  it  ought  to  be  fo  ex-  rongh. 
preflfed  in  the  order,  to  give  them  jurifdi£tion.     To  which  it  was  [J^*^*^** 
anfwered,  that  admitting  it  to  be  neceilary  that  it  (hould. appear  18.  pi.  ft5« 
that  the  order  was  made  upon  complaint  of  the  churchwardens  S-  ^-  S-  P« 
and  overfeers  of  the  poor,  yet  that  defe£k  was  helped  by  thefpecial  ^emcnt^'' 
return  of  the  certiorari  by  the  juftices  in  the  caption  where  it  is  »q.  pi.  44, 
exprefsly  alleged^  that  the  order  was  made  upon  complaint  of  the  l^c  Pariili 
churchwardens^  &c.     But  per  Cur,  it  is  abfolutely  necef&ry  that  j[^''  ^.^  .^^ 
in  the  body  of  the  order  it  fhould  be  exprefsly  (hewn,  that  it  was  Southwark. 
made  upon  the  complaint  of  the  churchwardens  and  overfeers  of  ^*  P*  J"^*  ' 
the  poor ;  for  otherwife  the  juftices  have  no  authority  to  make  it.  ^*|*  ^^ic 
And  the  fpecial  caption  made  upon  the  return  of  the  certiorari  juitl  552. 
could  not  help  the  defe£l  in  the  body  of  this  order ;  for  that  ought  c"cs  s.  c. 
to  hefufficunt  of  itfelf.    Carth.  365.    Hill.  7  W.  3.  B.  R.    The  fia^^l'^^' 
Inhabitants  of  Wotton  Rivers  v.  the  Inhabitants  of  Marlborough  w.  3.  B.  IL 
in  Wilts,  s.  c.  by 

name  of 
THE  KiKO  V.  THt  Tnbabitants  ov  Wooton  Rivifts;  "Where  it  is  fiid,  that  complaint  muft 
be  made  by  the  public  officers  of  the  pari(h,  to  whom  the  csre  of  the  poor  is  intruded  by  law ; 
and  without  fuch  complaint  the  juftices  have  no  power  to  remove  the  perfon.  la  Mod.  89.  S.  C« 
e  Shaw's  Pra&  Juft.  a  a.  cites  S.  C.  and  fays,  that  it  is  not  ftiffclent  to  fay^  the  order  wat  made  an 
due  notice;  without  adding  (on  complaint  of  the  churchwardena  and  overfeera  of  the  poor  of  the 
parifli.}  a  Shaw's  Pra^  Jufi.  23.  citea  S.  C.  S.  P.  Ibid.  §0.  Dalt.  Juft.  cap.  73.  citea  S.  C. 
3  Salk.  854.  S.  C.  Stiaw's  Parifh  Law,  195.  Mich.  7  W.  3.  B.  R.  S.  C.  by  name  of  the  King 
V.  the  Inhabitants  of  Marlborough. 

If  all  the  reft  of  the  parifli  fliould  complain  to  the  juftices,  and  not  to  the  parifli*  T  aqi  1 
officers,  it  would  not  juftify  their  making  an  order  to  remove  a  man;  becaufe  the*-  ^  J 
ftatutt  direds  that  it  muft  be  made  upon  the  complaint  of  the  churchwardens  and  overfeers  of  th« 
poor.    Arg.  8  Mod.  64.    Hill.  8  Geo.  1792.  in  cafe  of  the  King  v.  Gage. 

A  general  eompiaini  h  not  goad ;  for  it  ought  to  he  upon  compUim  of  the  ehtnrehwarden*  and 
a/verfeeriy  yet  the  eompikint  df  a  town  has  been  held  gooa ;  and  if  tht  complaint  be  omitted  in  the 
order  J  it  cannat  hefupplhd  tj  any  retnm  of  the  Jufiices ',  for  the  Couit  can  uke  notice  only  of  thft 
irderi  ind  not  of  any  fopaluoHi  retain.    MS*  Cafct. 

2.  It 
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S.  p.  Tho*  1.  It  was  moved  to  qua(h  an  order,  there  being  no  csm^tni ; 
tiOTcdwTbe  ^^^  '^  ^^  ^^'^  *^^  *^  words  of  the  order  are,  upon  hearing  the 
si»de  upon  differences^^  allegations^  and  proofs :  whether  that  did  not  amount 
due  ootice.  to  a  compIaint  \  And  the  Court  held,  that  it  did  not  \  and  fo  it 
w'*?!"^'  was  quafhcd.  Poor's  Settlements,  23.  pi.  33.  Mich.  I-723. 
ci'tci  sf  c.     B.  R.     Shagforth  v.  Northbovey  in  Devon. 

S.  C.  fays, 

the  Older  was  quafhed,  becaufc  it  did  not  fsy,  that  any  complaint  was  made  to  the  juftieea  by  the 
churchwardens  and  overfcers  nf  theparifh;  for  without  a  complaint  the  jufticcsnave  noiurif. 
di£lion;  and  for  oiiglii  appeals  this  producing  of  prorfi  and  bearing  ailegatimr  might  Se  art  be  re- 
ferent e  by  b^tb  parijbet  to  tbe  jujt.cet^  Sec,  MS.  Cafca.  Mich,  o  Ann.  B.  R.  The  Queen  .v.  the 
lohabitanu  of  North- Bovey  and  Chargford  in  Devon.  Shaw's  Farifh  Law,  194.  Mich.  9  Ana, 
S,  C.  by  name  of  the  Pari(h  of  North  Berry  v.  Shugford. 

3.  There  mufl  appear  a  complaint  to  the  juflices,  &c«  in  caji 
of  a  certificate  as  well  as  in  any  other  cafe.    MS.  Cafes. 

(O  )     Orders  of  Settlement  or  RemovaL    Good  or 
not  in  refpedl  of  the  Form  or  Manner. 

Foor'iSet- .  I. /^NE  L.  was  hrn  at  W.  in  Lancajhire^  and  after  was 
10^^  U*  ^^  fettled  as  a  fervant  at  H.  in  Cbejtire^  and  thence  removed 

cUeaS.  c^  himfelf,  and  vns  fettled  at  S.  in  Herefordjbirey  where  he  became 
Carth.a^;,  blind,  and  thence  returned  to  W.  in  Lancashire,  whence  two  jttftices 
•88.  cues  removed  him  by  order,  &c.  to  H.  in  Cbejbire^  and  two  }uftice» 
name  of  the  in  Chefhire  made  an  order  to  remove  him  to  S,  in  Herefordjbire. 
King  V.  the  Mr.  Chefhire  excepted,  that  the  order  of  Lancafliire  is  faulty, 
of  HwSng-  becaufe  H.  is  notfaid  to  he  the  place  of  his  lajljittlement.  Per  Cur. 
don  ;"and  that  order  is  already  affirmed  in  Court,  el(e  the  exception  was 
%ii  that  good.  The  Solicitor  General  faid,  he  would  take  Mr.  Chelhire's 
wrt^^quaOi-  ^^^  exception  againft  the  order  of  Ghelhire,  which  has  the  fame 
cd,  as  being  fault;  and  therefore  it  was  quafhed.  Per  Cur.  Comb.  ai8. 
inforinai,     Mich.  5  W.  &  M,  B.  R.    Lucas's  cafe. 

vi«.  For 

that  it  did  not  recite  that  Lucai  wai  laft  lawfully  feuled  at  &  bu(  only  that  be  vw  fettled  ibere 

foue  b%  refded  at  A. 

2.  The  jufVices  made  an  order,  and  a<i§udged  a  family  to  be 
fettled  in  fuch  a  parifh ;  after,  at  the  bottom  of  the  parchment,  it 
began  thus ;  whereas  upon  complaint  that  fuch  a  one  has  intruded^ 
thefe  are  to  remove ;  and  the  jufliices  names  were  put  to  the  order. 
And  it  was  objected  that  this  was  a  void  order,  there  being  no  juf^ 
tices  names  to  the  firji  party  and  although  it  was  at  the  end  ef  tbg 
orderj  yet  the  lafi  part  contained  no  adjudication.  Per  Cur.  it  is 
well,  it  being  u^  one  piece  of  parchment^  and  fo  refers  to  the 
whole.  Poor's  Settlements,  6».  pi.  90.  Pafch.  11  W.  3.  B.  R. 
Linton  Epifcopi  v.  South  Morton* 

3.  If  an  order  be  by  2  juftices,  and  fo  faid,  their  names  ntedmt 
to  be  mentioned.    Per  Cur.    12  Mod.  336.   Mich.  1 1  W.  3.  Anon^ 

£  402  3  4*  It  was  obje(^ed,  that  it  did  not  appear  in  the  order  that  Shetm 
ling  ton  was  in  the  county  ofNorfolky  but  Norfolk  was  in  the  margin  \ 
and  the  Court  held  the  objection  fatal  i  tbe  difference  is  between 

civil 


dettlement  of  tlie  poor.  40^ 

civil  anJ  criminal  profecution :  it  muji  appear  that  the  parijh  is 
in  the  county  from  whence  the  perfon  is  removed.  2  Shawns  Pra£i* 
Juft.  29. 

5.  The  parifh  of  Ncwington  being  Jaid  to  be  the  place  of  his  Poor'#Sct- 
legal  fettlementj  is  well.     Per  Cur.  for  how  can  it  be  faid  he  was  gg^'g  ^j 
legally  fettled  there,  unlefs  he  was  laft  fettled  diere  ?     2  Shawns  99.*  Pt£i^ 
Pra£t.  Juft.  28.  cites  the  parish  of  Uppoterce  v.  Dunlavel  in  n  w.3. 
Devon,  2;5:  ^f. 

dame  of  the 
PariOi  of  Uppoterce  v.  Dunfwell  in  Devon.  S.  P.  9  Shaw's  Fred.  Juft.  99.  S.  P.  Juft.  Ca(f 
Llw,  945.  citet  Black.  2^2.     Shaw's  Parifh  Law,  199.  cites  S.  C. 

s  Salk.  473.  in  a  nota,  fays  it  was  held»  Mich.  3  Ann.  B.  R.    That  tegai  iettlement,  and  Ufi 
Ugal  fculement  are  the  fame  thing ;  becaufe  by  every  new  fcttlement  the  precedent  is  difcharged. 

6.  An  order  was  made  bv  2  Juftices  to  remove  a  poor  man,  eX" 
cept  he  finds  fecurity  to  be  allowed  by  them  (i.  e«  the  2  juftices)  and 
it  was  excepted  thereto  for  that  reafon.  Holt  Cb.  j.  faid,  they 
cannot  make  a  conditional  order ;  (or  that  in  cafe  he  does  not 
find  fecurity  then  to  remove  him.)  For  an  order  of  removal  is 
an  adjudication,  and  ought  to  be  ahfolute.  And  they  have  nothing 
to  do  with  the  fecurity^  for  that  belongs  to  the  parifti,  and  is  not 
to  be  allowed^  or  difallowed<^  at  the  jufiices  difcretim.  1 1  Mod* 
,171.    Pafch,  1708.     Oakham  v.  Whittlefea  Pariflies. 

7.  A  complaint  was  made  by  the  officers  of  Weft  Wpodhay  to 
onejuflice  of  peace,  and  then  2  j  unices  adjudge  and  remove^  and  held 
it  well ;  otherwife,  where  one  juftice  fets  bis  hand  td  the  order  ii^ 
the  abfence  of  the  other.     2  Shaw's  Pra£b.  Juft.  29. 

8.  Whereas  Margaret  Weft  with  her  6  children  has  intruded^ 
and  will  become  chargeable  if  permitted  to  abide.  It  was  urged, 
that  this' is  uncertain,  it  may  be  5  or  10  years  hence.  Quafhed^ 
Poor's  Settlements,  27.  pi.  39.    Trin.  1711.  A.  R«  Anon. 

9.  An  ^r/^r  was  auamed  becaufe  it  concluded^  that  the  perfon 
Jhall  be  finally  fettled  there.    Poor's  Settlements,  29.  pL  43.   Trin^ 

171 1.  B.  R.    The  parifli  of  Antony  v.  Cardigan. 

10.  The  order  of  2  juftices  fet  forth,  that  the  perfon  removed  t  thaw's 
was  lately  fettled  in  the  parijh  of  C.  &c.  where  it  Ihould  have  been  ^"f;  ^"** 
laft  legally  fettled,  &c.  and  for  that  reafon  it  was  quaflied»    Dalt.  tranfcVibed 
Juft.  cap.  73.  cites  9  Ann,  from  l>*l- 

'^  ^    f^  ^  ton.  Sbaw'f 

Pari(h  Law,  197.  cites  S.  C.    $haw*s  Parilh  Law,  24a.  cites  S.  C*    S.  P.  Jull.  Cafe  Law,  1444 
cites  Tiin.  5  Ann.    a  Shaw,  156, 1^7. 

11.  Exception  was  taken  to  an  order,  that  it  was  we  therefore 
order  him  to  be  conveyed  to  the  town  of  Hoxden^  where  the  word 
(town)  is  not  mentioned  in  the  ftatute,  but  only  (parifli.)  Quaere, 
Poor's  Settlements,  24.  pi.  34.  Hill.  17 12.  J3.  R.  The  parifli 
of  Royden  in  Eflex  v.  Ifexden  in  Hertfordfhire. 

12.  An  order  was  made  to  remove  a  poor  perfon  to  the  liberty  of 
Newton  in  the  county  of  fFilts  fnot  mentioning;  it  to  be  a  parifli) 
and  held  well ;  for  it  mall  be  intended  that  this  was  a  town  fiiled 
by  the  name  of  the  Liberty y  and  the  implication  is  the  ftronger,  be* 
caufe  the  order  mentioned  the  officers  of  this  Liberty.  MS.  Cafes. 
Trin.  1 1  Ann.  B.  R.  The  Queen  v.  the  Inhabitants  of  Shil* 
lingford  in  Bucks« 
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13.  The  juftices  made  an  order,  which  was  to  continue  till 
fejjions  which  was  quaflicfd ;  for  they  have  no  fuch  power  to  make 
an  order  (till  feffions.)     Poor's  Settlements,  33.  pi.  53.    Hill. 
1713.  B.  R*    Braiton  v.  Ufley  in  Leicefler(hire. 

14.  On  an  appeal  the  juftices  fet  ajide  the  order  of  2  juflicer 
for  infufficiency.     It  was  moved,  that  they  (hould  fet  forth  the 

caufe  oT  the  infufficiency  in  the  order,  but  per  Cur.  it  is  not  ne- 
'  ceflary,  and  admitting  it  is  not  neceflary,  yet  here  is  a  material 
objeflion  on  reading  the  order  :  the  order  fets  forth,  whereas 
I  403  3  7^^  G^^y  ^^^  ^^^  ^^^^^  ^^^  laji  fettled  in  Bromley^  and  it  is  not 
iaid  fl>e  was  unmarried  \  for  by  joining  her  child  with  her  it  is  a 
ftrong  prefumptfon  that  {he  was  married,  then  (he  (hould  be  fent 
where  her  hufband  was  fettled  j  for  a  woman  cannot  gain  a  fettle^ 
ment  from  her  hufband  during  coverture  agreeable  to  the  csue  ad* 
judged  Trin.  3  Ann.  The  parifli  of  Sevekokes  in  Kent. 
^nne  Cbri/bnas  was  fent  hj  an  order^  being  born  there  of  the  body  of 
%i  S,  fingle  womaUj  and  quafhed  it,  not  faying  that  pe  was  not  a 
iajlardj  upon  a  ftrong  prefumption  that  flie  was,  although  the 
child  might  have  been  born  after  the  death  of  the  father.  Poor's 
Settlements,  52.  pL  75.  Mich.  1714.  B.  R.  The  Pari(h  of 
St*  Saviour's  v.  Bromley. 

15.  Eyre  J.  iaid,  that  in  an  order  for  the  fettlement  of  a  woman   . 
end  her  children^  the  not  naming  the  children  is  a  fault     10  Mod. 
120.    Hill.  J2  Ann.  B.  R.  in  the  cafe  of  the  Queen  v.  the  In- 
habitants of  Manchefter. 

16.  An  order  was  direSled  to  2  pariJheSy  and  it  began  with  a 
whereas  a  complaint  has  been  made  to  us,  &c.  It  was  objeded  that 
it  did  not  mention  by  which  parijh^  &c.  fed  non  allocatur ;  for  it 
ihall  be  intended  to  be  made  by  thofe  who  have  reafon  to  com- 
plain :  then  it  was  objeffced  that  they  adjudged  fuch  a  place  to  be 
the  lajl  legal  fettlement  of,  &c.  becaufe  he  ferved  an  apprentice/Up 
tbercj  and  this  ought  to  be  fhewn  more  particularly,  &c.  whether 
it  was  by  indenture,  fed  non  allocatur ;  for  the  juftices  need  not 
give  any  reafon ;  there  mu^  he  an  indenture  to  make  a  fettlement^ 
and  the  afftgning  the  caufe  infufficiently  is  no  reafon  to  quajb  an  order^ 
as  it  is  where  em  ill  reafon  ts  given.  This  i^  only  a  fetting  forth 
the  fpecies  of  their  fettlement,  as  that  it  was  not  by  renting  lol. 
per  annum,  or  otherwife.  MS.  Cafes.  Trin.  12  Ann.  B.  R* 
The  Queen  v.  the  Inhabitants  of  Beekly  and  Wolverhampton. 

17.  Two  juftices  ordered  the  carrying  back  a  child  illegal^ 
brought  into  a  parijb^  and  held  good.  Juft.  Cafe  Law,  247.  cites 
Black.  255. 

18.  ^  woman  and  her  child  are  intruded \  it  was  objected  that 
!t  does  not  appear  but  that  the  child  is  a  bajiard^  Over-ruled. 
Poor's  Settlements,  108.  pi.  145.  Mich.  1722.  B.  R,  Parifh 
df  Horfliam  v.  Old  Filh-Street  in  London. 

ig.  The  order  of  Wm.  Glyn  and  Jo»  SvUy,  2  of  his  majefly^t 

juftices  of  the  peace  rejiding  next  to  the  parijh  church  of  the  borough 

of  Bodmift.     It  was  objefted  that  a  borough  may  have  feveral 

pariflies ;  but  per  Cur.  the  words  {hew  the  borough  and  parilh  \o 

be  but  one.   And  the  cafe  of  the  King  v.  Mews  was  cited,  HilU 

8  Ano. 


S  Ann.  where  it  was  moved  to  quad  an  order  ^  haftarij^  tt  not 
being  faid  that  the  child  was  chargeable  to  the  partjb  hut  to  a  hamlet* 
Per  Cur.  If  it  was  a  hamlet  that  maintained  its  own  poor  it  had 
been  good ;  but  this  not  appearing  it  was  qua(hed.  Poor's  Set* 
dements,  112.  pi.  150.  Mich.  1722.  B.  R.  The  King  v.  Mit- 
ford  Clerk« 


(R)  Orders  of  Settlement  or  Removal.  Good  or 
not,  in  refped  of  the  Foundation  upon  which 
made^  &c» 

I,    A  N  order  made  by  the  jufttces  of  peace  was  quaflied:  Poof'«Set. 

XJl  ift.  Becaufe  it  was  made  on  an  affidavit  brought  to  them  i^^Ho^. 
without  the  examination  of  any  witntffe$*     2d]y,  Becaufe  the  de-  cites  s.  C. 
fendant  was  ordered  to  pay  61.  a  fum  in  grofs  for  the  charges  that  p^'i?^'' 
the  pariih  had  been  at,  &c.  without  (hewing  how  or  for  what.  ^      ^' 
Comb.  103.    Pafch.  i  W.  &  M.  B.  R.    The  King  v.  Colbert. 

2.  The  order  fet  forth,  that  Henry  Tate  and  hts  wife  A  /»-  [  4^4  ] 
deavour  to  intrude  into  die  parifii  of  A.  and  are  likely  to  become 
chargeable.  Thefe  are  to  remove^  &c.  It  was  objected,  that  here 
is  not  a  fufficient  complaint  nor  authority  for  the  juftices  to  found 
this  order  upon  \  for  they  have  no  power  to  fend  a  perfon  away 
by  an  order,  unlefs  he  aflually  has  intruded  into  the  pariih.  But 
it  was  anfwered,  that  the  order  fays  he  is  likely  to  become  charge- 
able ;  and  how  can  he  be  fo,  unlefs  he  was  adually  in  the  parim  I 
Per  Parker,  the  party  being  poor,  is  likely  to  become  chargeable, 
and  fo  is  he  likely  to  come  into  the  pariih,  he  emleavouring  fo  to 
do,  as  the  order  (ays ;  the  words  do  not  import  that  he  is  a6luaUy 
come  into  the  pariih.  And  per  Cur.  the  order  was  quaiheoL 
Poor's  Settlements,  ii.  pi.  16.  Pafch.  1713.  B.  R.  Th« 
Queen  v.  the  Inhsdiitants  of  GruiFam. 


(S)     Orders  of  Settlement  or  Removal.     Good  of^ 
not,  in  refpeft  of  the  Jtiftices  by  whom  made^ 
and  how. 

I.    AN  order  was   to  remove  a  poor  man  frem  the  pariih  gShaw'i 

jLJl  of  W.  to  G  in  the  county  of  Derby ^  which  was  confirmed.  Praa.  juft* 
But  the  firjl  order  was  now  quajhed^  becaufe  it  did  [not]  appear  |*c?'Nclf; 
to  be  made  by  two  jufiices  of  the  peace ;  it  is  only,  whereas  com-  jafL  550. ' 
plaint  hath  been  made  to  us ;  and  (o  they  did  not  cite  their  au-  ^^  ^^ 
thority  in  the  order.    It  is  true,  thcjf  wiTt  mentioned  to  be  juftices  cafcui^ 
upon  the  appeal^  but  that  will  not  help  s  for  diey  might  be  fo  then,  143. 
and  not  at  the  making  of  the  iirir  order ;  and  for  this  reaibn  it 
was  quaihed.    5  Mod.  322.    Mich.  8  W.  3.  B.  R.    Walton 
Pariih  V.  ChcftcrfieM  Pariih. 

2.  An 
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Poor's  Set-  2*  All  ofder  was  made  bv  two  juftices  to  remove  a  poor 
•T^?^.  P^^'")  ^^  exception  was  taken,  that  it  did  not  appear  by  the 
CUM  S.C?—  order  that  the  juJHce$  Wire  rf  the  ♦  aUvifietiy  or  that  either  of  them 
*  S.  P.  was  of  the  quorum:  the  laft  was  held  a  good  exception,  but  die 
ft  Saik.  480.  g^  over-ruled ;  for  in  that  the  ftatute  is  dire^ory.  2  Salic 
j"b:  I       +73.    Mich.  8  W.  3,  B.  R.  Anon. 

Elizabeth 

At  H  L I Y  'I  ctfe.  Thtt  in  tdis  the  ftatate  it  only  diredory»  and  not  reftri&i ve  or  qoalificatofy.— *« 
ta  Mod.  138.  The  King  v.  A(hley,  S.  C  accordingly;  for  there  may  be  no  tumcea  of  the  divi- 
lion.  Divifion  is  not  known  in  our  law,  but  only  of  counties  into  hundreds ;  and  by  that  c]b- 
predion  in  that  fUtute  is  meant  to  go  to  the  next  juftice.  a  Shaw's  Praift.  Juft.  83.  citea 

S.  C S.  P.    Ibid.  24. 3  Salk.  158.     Pafch.  9  W.  3.  S.  C Shaw's  Pari(h 

Law,  198.  cites  S.  C— —  Juft.  Cafe  Law,  947.  cites  S;  C.  S.  P.    MS.  Cafet.    Trtn. 

10  Ann.  B.  R.  in  cafe  of  <hc  Queen  v.  Little  Horfteady  and  Fetwortb,  alias  Ringmer  Parilh 
T.  Petworth, 

3.  Fivejufttces  of  the  peace  are  too  many  to  join  in  an  order  for 

fettling  of  a  poor  perfon  \  for  they  may  well  make  a  majority  at 

the  feffions,  and  fo  confirm  their  own  order.    Per  Holt  Ch.  J. 

12  Mod.  559.    Mich.  13  W.  3.  B.  R.  Anon. 

Poor's  Set-       4.  An  order  of  2  juftices  was  quaflied,  becaufe  it  did  mt  appear 

ticroents,     ^^^^  ^^    ^^^  lujlicos  tf/*  thecountv,  or  for  the  county^  but  only 

cites S.C.—  rending  in  the  county.    1  Salk  474.    The  King  v.  Dobbyn. 

•  Shaw's 

Praa.  Juft.  83.  cites  S.  C,  S.  P.    Ibid.  94.— — 'Nclf.  Juft.  550,  cites  S.  C'      .S.  P.  Dalt. 

Juft.  cap.  73.-^^.  P.  Juft.  Cafe  Law.  943. 

5.  An  order  made  iy  the  juftices  of  the  county  of  ...  •  was 

quaflied,  becaufe  it  was  not  mentioned  of  what  county  they  wrere, 

and  here  are  no  relative  wordsy  as  of  the  county  afore(aid,  or  of  the 

(aid  county*    MS.  Cafes.     Mich.  8  Ann.  Anon. 

t  405  ]      6.  The  port  and  town  of  Dover  have  juftices  of  their  own^ 

who  removed  a  family  from  St.  Peter^s  in  bover  to  AJh,    It  was 

objcacd,  that  it  did  «^  appear  that  the  parifl^of  St.  Peter* s  is 

*  within  their  jurifdiSiion ;  but  it  was  anfwered,  that  Dover  is  in- 

ferted  in  the  margin,  and  therefore  it  muft  be  intended  that  they 

have  jurifdidion  aud  authority.     Per  Cur.  the  juftices  here  have 

a  limited  jurifdidion,  and  a  reftrained  power;  and  therefore  it 

cannot  be  intended  that  they  have  jurifdidion,  unleis  it  appears  that 

^hey  have  upon  the  iace  of  the  order ;  and  it  was  quafhed  for 

this  fingle  objedion. '  Poor's  Settlements,  96.  pi.  130.    Pafch. 

1721.  B.  R.     St.  Peter's  Parifli  in  Dover  v.  the  Parifh  of  Afh 

.  in  Kent. 


(T)     Orders  of  Settlement  or  Removal,     ^ajbed 

in  what  Cafes  in  general. 

I*  A  N  order  of  fettlement  of  a  poor  man  was  made,  and 
XjL  afterwards  altered^  and  a  re^Jettltment  made  by  a  fecond 
order.  Per  Tremain,  this  fecond  order  cannot  be  made  by  law, 
and  therefore  the  order  quafhed.  Cumb.  66.  Mich.  3  Jac.  2. 
B.  R.    The  King  v.  the  Inhabitants  of  Studley« 

2*  Tw0 


idetflemettt  of  tfte  poor;  405 

ft.  Two  juftices  made  an  order  of  fetdement  of  a  poor  man  Had  there 
in  Bedfordfhire  5  two  jufticcs  of  Bcdfordfbire  make  an  order  to  ^'elMhc*^' 
fettle  him  in  Bucks,  the  parifh  in  Bucks  appeals  to  the  feflions  tdVrder 
In  Bedfordfliire ;  the  Court  would  not  quajh  the  tJ  order^  be-  would  be 
caufe  they  had  appealed  upon  it.     Cumb.  226.     Mich.  5  W.  ^^^^^' 
&  M.  B.  R.    Swamburn  in  Bucks  v Thrxiog^* 

▼.  the  In- 
habiunts  of  St.  Giles,  Cambridge. 

3.  Per  Northcy,  it  was  fettled  in  the  cafe  of  Wooton- Basset,  J"ft-  Cafe 
diat  if  the  i^  order  be  naughty  no  fiibfequent  order  of§-an  appeal  can  ^jJ^g^Q^ 
make  it  good.     2  Salk.  482.     Mich.   lO  W.  3.  B.  R.    Anon,  s  shaw'i 
And  &VS  that  Hill.  11  W,  3.  B.  R.     Same  rule  was  taken  by  Praa.  jaft. 
Holt  Ch.  J.  and  both  orders  quaflied  j  and  Trin.  2  Ann.  the  s.**c!~ 
iame  relblution  between  Sslon  and  Rjpley.  shaw't  Pi- 

ri(h  Law, 
195, 1^.  cites  S.  C. Ibid.  040.  dUs  S.  0« 


{U)    Orders  of  Settlement,  or  Removal.    Quaflied 
in  what  Cafes, /or  ff^ant  of  Ac§udicaUon. 

I.  TT  was  moved  to  quafli  an  order  of  2  juftices,  which  re-  i^o^-^i* 
1  cited,  whereas  B.  is,  tfx  we  are  credibly  informed^  the  place  ^/s.'c.  ftiji 
of  his  laft  legal  fettlement,  not  averring  that  it  was  the  place  of  it'ihouid 
his  laft  legal  fettlement,  as  it  ought  i  for  that  the  ftatute  fays,  ^'^c  been 
that  the  poor  perfon  (hall  be  removed  to  the  place  where  he  was  and'bc^V 
laft  legally  fettled ;  and  it  was  quaflied.     2  Salk.  473.    Mich,  judgment, 
8  W.  3.  B.  R.    The  Parifli  of  Trowbridge  v.  Wefton.  <^iJ>f'o  ^'^^ 

certain. 1  Shaw's  Prad.  Ju0.  2*.  cites  S.  C— Ibid.  26.  cites  S.  C Nelf.  Juft.  549, 

ciies  S-  C.-^-Dtlt.  Juft.  cap.  73.  cites  S.  C— Shaw's  Parifli  Law,  194.  cites  S.  C. 

Ibid,  195.  cites  S,  C Poor's  Settlements,  244.  pi.  (84  S.  C. 

*  J.  S.  is  /ile/y  to  iec^HK thargeahlft  as  we  are  ereJiS/j informed.  No  adjudication ;  per  Parker^ 
it  is  the  belief  of  smother.  Poor's  Seulemenu,  27.  pi.  38.  Pa(cb.  1 7 1  x .  B.  R.  Weltham  Magna 
A  Parva  to  Siiflex. 

[4o6]» 
2.  Whereas  complaint  has  been  made  to  us,  that  Elizabeth  S-  P.  Juft. 
Fulford,  wiji  of  Uriel  Fulford^  is  lately  come  into  the  parifli  of  ,  "^ilNTfr. 
St.  Giles,  Cripplegate,  and  is  likely  to  become  chargeable  to  the  Jutt.  540. 
fame;  and  whereas  on  oath  made  by  the  faid  Eliz^  Fulford,  it  ap^  «te$S.C. 
pears  that  her  bujhand  was  lajl  legally  fettled  at  Hackney ;  thefe 
are  therefore,  &c.     It  was  quaflied,  becaufe  there  is  no  judgment 
of  the  juflices  concerning  the  laft  legal  fettlement,  hut  only  the 
•atb  of  the  woman.     2  Salk.  478.     Pafch.  9  W.  3.  B.  R.     The 
Inhabitants  of  St.  Giles,  Cripplegate,  v.  Hacicnej.  \ 

3*  Whereas  complaini  hath  been  made  to  us^  that  J.  D.  with  Poor's  Sdu 
his  wife  and  children^  came  from  his  place  of  abode  and  taji  legal  *'"°^*^  « 
fettlement  in  Berry  to  Arundd^  we  therefore  require  you^  &c.  cues  s.c?— 
Naught}  for  there  is  no  abjudication  of  the  juftices,  which  a  Shaw's  . 
was  his  laft  legal  fettlement,  but  only  a  complaint  that  Berry  \^^^^* 
was,  which  doth  not  appear  whether  true  or  fidfe. .  2  Salk.  s.^c.^Neii: 
479.    Paicb.  9  W»  3,  B.  R.    Perry  Parifli  r.  Arundel  Parifli.      J.oft.  ^50. 

4,  Exception  ««"^-<^- 


Ao6  dcttlctitcnt  of  tfic  J^oiK^ 

But  where  ^  Exception  was  taken  to  an  order,  that  it  is  net  adjudged 
t^M 'wXrr-  ^^^^  *^^  per/on  removed  was  likely  to  become  cbargeahle  to  the 
mt  upon  COM-  parifh  ;  but  it  is  only  Jaid  that  tbejufiices  were  informed  Je  by  the 
plmintoixht  cverfeers.  Sed  non  allocatur,  becaufe  there  is  no  need  of  any 
dcni*and*''  ^^^^  adjudication ;  and  the  order  w^  confirmed.  Ld.  Raym. 
overfeersof  Rep.  5 1 3.     HiU.  II  W.  3.    Inhabitants  of  Kingfton  Bowfey  v. 

the  poor,     thofc  of  Beddingham. 
that  y.  5.  ^ 

hat  intruded,  and  is  likely  to  become  cbargeahU\  tbefe  are^  to  convey ,  Btc,  Thii  was  held  to  be  illy 
there  being  no  adjodication ;  for  the  jullicea  muft  adjud^  tbemfelvei.  Poor*!  Settlements,  3a. 
pi.  47*    Pafch.  171a.  B.  R.   rPariih  of  Miuon'a  cafe. 

•  Shaw'a  5.  Exception  was  taken  to  an  order  of  2  juftices,  becs^ufe  it 
a4!citet      ^^^^  ^^y  ^'^  ^®  ^®  complained  by  the  churchwardens,  that  the 

s.  c. perfon  removed  was  likely  to  become  chargeable ;  but  not  adjudged' 

Shawl  P»-  fo  by  the  juftices.  Holt  Ch.  J.  faid,  that  the  juftices  cannot 
I'Is.  s!c!—  '^o^ove  a  man  unlefs  he  be  likely  to  become  chargeable ;  for 
SJP.  6Mod.  otherwife  they  might  remove  a  man  of  an  eftate :  and  he  took 
163.  Patch,  a  diverfity,  that  where  the  order  is,  whereas  it  appears  to  us. 
The  Qucc^*  ^*  ^^  ^^  compliint,  and  that  J.  S.  is  like  to  become  charge- 
T.  Newn.  able  to  the  parifli,  that  will  be  well  enoush :  but  where  it  is  2A 
bam  Mar-  here,  whereas  complaint  has  been  made,  o(C.  that  it  is  ill.  But 
biianuL—  ^^  ^'^^^  agreed  to  be  referred  to  the  judge  of  affife.  It  ought  t9 
An  order  appear^  that  thcjperfon  removed  is  a  perfon  removeabU^  and  there 
watthui;  ought  to  be  a  particular  averment^  that  he  is  likely  to  become 
Tp^ran''  ^hargeabU.  2  Salk.  491.  Trin.  13  W.  3.  B.  R.  The  In- 
mpon  the      habitants  of  Suddlecomb  v.  Biirwafh. 

uttb  of 

E/eanor  Jonet  reliSi  of  Edward  yones^  that  fie  and  bet  daughter  Many  were  lafl  fe^ih  fettled  Ar 
Jtockvilt  who  are  liltely  to  become  chargeable  \  tbefe  are  to  remove^  &c«  It  wai  objeaecU  that  here 
is  no  adjudication  that  they  are  likely  to  become  charseable.  Per  Cur.  the  words,  who  are  likely 
to  become  chargeable,  are  always  the  words  of  the  juftices.  If  it  had  been,  that  they  are  likely  to 
become  chargeable,  then  it  had  been  a  recital  only,  and  the  words  of  the  overfeers.  Poor's  Settle^ 
menu,  15.  pi.  21 .    Trin.  la  Ann.  h.  R.    The  Q^^^ecn  v.  the  Inhabitants  of  Rockvill. 

♦[407] 

Upon  a  6.  An  order  was  made  recitin|,  that  whereas  complaint  has 

Ta^°  n^  *^/«  made  unto  us  by  the  &c.  that  J.  S,  who  is  lately  come  into  the 

Srdcr  of  parijh  of^  &c.  with  a  certificate  according  to  8  &  9  W.  3.  is 

feOions  aHually  chargeable  to  the  parifhy  and  it  was  quaflied;  for  the  juf- 

Ucment  *'^^^  ^"?^  adjudge  him  to  be  chargeable^  or  at  leaji  muft  fay  that 

for  that 'it  it  appeared  to  them  that  he  was  fif ;  but  the  juftices  need  not  ad- 

was  not  in  judge  the  placc  that  gives  the  certificate  to  be  the  place  of  bis  laft 

^tbaTtbli  legal  feulement.     2  Salk.  530.     Trin.  2  Ann.  B.  H.    Maiden 

mdjudged  V.  FenWick. 

tim  to  he 

lafi  fettled  in  fucb  a  place  be  came  from*  Tbe  Coort  held  it  not  necejfary  fo  to  adjudge  it ;  but  it 
not  appearing  in  the  order,  that  he  had  been  chargeable  to  the  pariQi ;  but  only,  that  whereas  be 
was  likely  *  to  become  cbargeable,  the  Court  quafbed  it ;  for  hv  tbe  certijicmtt  tbe par{/b  itbownd  to 
receive  him,  and  cannot  remove  him  till  be  becomes  cbargeahje  a&uailjf*  ix  Mod.  64.  Mich.  4 
Ann.  B.  R.    The  Queen  v.  Whiten. 

Two  juftices  upon  information  that  J,  ^  weu  chargeable  to  the  pariifa  of  Willerton,  mnd  upon  lif 
mppearing  bj  ccrtijkate from  tbe  patifiof  Wadinighani  that  J.  S.  belonged  to  that  far(/bt  made  ^ 
order  to  remove  him  to  Wadinghaa,  Vfitbout  adjudging  bim  a£2ually  chargeable  to  Willerton  ;  and 
for  that  rcafon  the  order  was  ^uaftied.  MS.  Cafes,  n'lll.  4  Geo.  B.  R.  The  Kio^  v.  the  Inha- 
bitants of  Wadingham  ^  tbe  couaty  of  Lincoln.  And  tdda  a  N.  B.  Thia  caic  i|  within  ikp 
i  It  9  W.  3.  cap.  90, 

7*  AX^ 


i^ettlement  of  tfie  ^oou  4^7 

7.  An  order  of  two  juftices  was,  whenas  complaint  hath  been  S.  P.  Juft. 
made  to  us  by  the  churchwardens,  &c.  of  K*  that  B.  came  to  ?5^il^^* 
jittle  in  fuch  a  parijh  cmtrary  to  iaWy  there/ore  they  ordered  to  shaw't 
fuch  a  place.     And  it  was  quaOicd  for  want  of  adjudication,  that  Praft.  Juft. 

he  was  likely  to  become  chargeable.  6  Mod.  163.  Pafch.  3  "c.— Nelf. 
Ann.  B.  R.  The  Queen  v.  the  Inhabitants  of  Newnham  juft.  549.  * 
Murrey.  cuesS.  c. 

8.  The  order  mufl  contain  an  adjudication  of  the  lajl  legal  fettle^  Shaw'iPa- 
ment  of  the  party.     2  Shaw's  Pra<a.  Juft.  22.  cites  Pafch.  6  Ann.  "^/;*i'^;  • 
The  Queen  v.  the  Parifhes  of  Langley  and  Goring. '  s.  c.  by 

name  of  the 
Queen  v.  the  Panfhet  of  Danglcy  and  Goring.  But  Mich.  9  Ann.  B.  R.  An  order  wai  held 
good  that  had  no  adjudication,  but  only  that  it  aptcared  to  the  jujlicex  that  fact  a  one  tvas  *  liktly 
Ito  heeome  ck^rftahU^  and  that  fuch  a  place  was  tie  place  of  hit  lafi  legal  fettifment.  MS.  Cafca, 
pi.  37.     Trin.  9  Ann.  fi.  R. 

♦  S.  p.  10  Mod.  «6.     Ttin.  10  W.  3.  B.  R.     The  Parifh  of  Pctworth'i  cafe. 

The  order  is  fufficient  without  any  adjudication,  provided y^  much  ii  averred  as  h  ntctjfary  t% 
Jhruf  the  matter  wtbiu  the  jurifdiillon  of  the  jufiicex.  Per  Cur.  MS.  Cafes.  MicJi.  5  Geo.  Th« 
King  V.  the  Inhabitanu  of  6t.  Nicholaa,  Glouccfter,  v.  Si.  Cleroenu,  WorceRer. 

9.  Two  juftices  fent  a  perfon  from  St.  Mary  O^ery  in  Devon 
to  St.  Mary's  in  Briftol,  and  that  he  was  lafi  fettled  there  ac^ 
cording  to  their  knowledge.  It  was  objected,  that  the  order  ibould 
have  fard  that  hie  was  laft  fettled  there;  for  an  order  Is  a  judg- 
ment, which  muft  he  certain  and  pofitive^  and  he  might  have  been 
fettled  elfewhere,  and  they  not  know  it.  And  it  was  quaftied 
per  Cur.  Poor's  Settlements,  23.  pi.  32.  Mich.  17 13.  B.  R. 
St.  Mary  Ottery  in  Devon  v.  St.  Mary*s  in  Briftol. 

10.  The  order  run  thus  :  that  J.  S.  has  lately  intruded  hirafelf,  In  »  mi- 
and  is  likely  to  become  chargeable.     Per  Cur.  this  is  no  adjudi-  ^^^^^ 
cation,  but  a  recital  and  complaint.     Poor's  Settlements,   85.  have  of 
pi.  115.     Mich.  1 7 18.  B.  R.    The  Parifhes  of  St.  Nicholas  this  cafe,  it 
V.  St.  Clements.  "."^.'Sr' 

Court  wa«  moved  to  qutfli  an  order  of  removal  for  want  of  an  adjudicttion,  that  the  perfon  wat 
likely  to  become  chargeable.  The  order  was  to  thiseifcQ,  (viz.)  Whereas  upon  ccmpUint  of,  &c. 
J.  S.  hath  intrudedi  6tc,  not  having  occupied  a  tenement  of  i  o/.  per  afin.  nor  given  frcurity^  &c.  hul 
h  likely  to  become  chargeable^  &c.  therefore  tve  require  you  to  tonvey^  &c.  Kcevcs,  for  the  order, 
r«id,  that  an  adjudication  is  not  required  to  be  made  in  any  one  certain  formi  and  that  the  particle 
(but)  (hews  that  the  fubfequent  words  are  the  juftices,  and  not  part  of  ihe  complaint,  which  begins 
%vith  the  word  (that)  and  muft  in  propriety  of  fpeech  be  continued  in  the  fame  form.  Darnel 
Seijeaot  contra,  that  the  form  of  the  expreflion  ufed  in  the  beginning  of  the  complaint  is  varied  in 
other  claufes,  which  cannot  but  be  conftrucd  part  of  the  complaint,  as  not  having  occupied,  &c. 
nor  having  given  fecurity,  dec  Per  tot.  Cur.  the  words  (but  is  likely  to  become  chargeable)  aio 
plainly  part  of  the  complaint,  and  not  the  opinion  of  the  juilices;  and  Eyre  faid,  that  it  had  uft-w 
lb  adjudged,  and  defued  Darnel  to  fi^nd  out  the  cafe.  M$.  Cafes.  Mich.  5  Geo.  B.  R.  b.  C. 
by  name  of  the  Inhabitants  of  St.  Nicholas,  Cloucefter,  v.  St.  Clements  in  Worcefter. 

IZ*  It  has  been  held,  ihzt  faying  a  poor  perfon  came  to  live  in 
a  tenement  under  the  value  of  loL  per  annum^  will  fupply  the  ad" 
judication  of  his  being  likely  to  become  chargeable^    MS.  Cafes« 


VoitXIXi  .         Hb  (W)    Orde«j 


^; 


40$  *  Settlement  of  ttie  3P>oot^ 


Set  [ft)      (W)    Orders  of  Settlement  or  Removal*    Quaflied 

in  what  Cafes  for  IVant  of  PP^ords.  And  where 
they  (hall  befupplied  by  Intendment,  or  by  other 
Words  in  the  lame  Order. 

-IPoot'sSct-    I,    AN  order  to  remove  J.  S.  was  quaflied,  becaufe  it  was  not 
tlcmcnij,  ^^  j-^ij  ^l^j^  ijg  ^^j  p^^j.^  ^y,  «  i^i^^iy  ^^  ifgcome  chargeable  to 

cites  S.C.    the  parim.     3  Salk.  255.     Scrivenham  Parifli  v.  St.  Nicholas. 

Dili.  Juft. 

cip.  73.  citrs  S.  C.  *  S.  P,    Poor'i  Seulemcntt,  24.  pi.  34.     HtU.  1712.     Roydea 

P«rilb  ia  Kficx  v.  Uoxdcii  in  Hcritord(hire. 

%.V. ^  •  2.  An  order  was  thus :  whereas  J.  S.  is  Ukely  to  become  charge-^ 

Praa.'luft.  ^^^^"^  ^^'^  ^'^  "^^  ^'^y  ^^  ^'^^^  pariOi.*  It  was  quaihed.  Poor's 
t8.  citea  Sctilemcnts,  27.  pi.  40.  Trin.  1711.  B*  R.  The  Queen  v- 
Trin.  II      the  Inhabitants  of  Bradford. 

Ann. 

S.  P.  Shaw*s  Parifli  Law,  199.     Bu(  Poor's  Settlements,  loS.  pi.  145.     Mich.  1789.  in  thccaf«. 
Af  Horsham  Parish  v.  Old  FtSH-STRStT  Parish  in  London,  the  like  objedion  was  made* 
•qJ  Prati  Ch.  J.  and  the  whole  Court  iaid,  it  muji  necejf^krily  he  intended  to  the  p^ilh  where  tha 
lotruiion  was,  and  the  objection  was  ovcr.ruled. 

It  was  objected  to  an  order,  that  it  is  not  faid,  where  he  is  likely  to  become  chargesbic,  butic 
was  faid  in  the  complaint,  likely  to  be  there  chargeable,  but  noc  in  the  adjudication  ;  but  it  wa«- 
over-ruled.     The  law  muft  of  neceflity  fuppofe  it  to  be  in  the  fame  place.     Poor's  Seitlemcntft,  7.    * 
pi.  ii«     The  Parifti  of  Crowhnd  v.  St.  John  Ba^till  in  Peterborough. 

3.  Whereas  it  appears  (not  faying^  unto  us^  &c.),  ill.  Poor** 
Settlements,  27.  pi.  39.    Trin.  171 1.  B.  R.  Anon. 

4.  Whereas  J.  S.  and  his  3  children  have  intruded  into  Pet- 
Worth,  and  their  laft  legal  place  of  fettlemcnt  was  in  Ringmere, 
and  are  likely  to  become  chargeable.  It  was  moved  to  quafli  it, 
becaufe  it  does  not  fet  forth  f?^  tz^^j  of  the  children ;  but  it  was 
anfwered,  that  it  is  not  neceflary  in  this  cafe ;  for  the  order  fajSy 
they  were  laft  legally  fettled  in  Ringmere,  and  then  \\o  matter 
what  their  ages  are :  and  the  Court  was  of  the  fame  opinion,  and 
fo  it  was  not  quaflied.  Poor's  Settlements,  28.  pL  41.  Trin. 
171 1.  B.  R.    The  Parifli  of  Ringmere  v.  Pet  worth  in  SuflTcx. 

to  where         5.  Whereas  J.  L.  is  fettled  in  Wigtown,  and  is  intruded  into 

•o  order  ^^  parifli  of  A.     Thefc  are  to  remove  him  and  2  children.     It 

mcveE/ixa-  was  obje<!3:ed,  that  it  is  not  faid  (his  children);  for  they  cannot 

he/b  D>kc  gain  a  fettlement  by  reafon  of  their  parents,  unlefs  faid  to  be 

tlf/d^n^'  ^^*^''S5  ^"^  *c  next  day  between  Barrow  and  Engleby  the 

fci'ting  '  fame  oljeftion  was  made,  but  the  Court  held  it  too  nice  z  dif- 

fofth,  that  tinftion  5  for  they  muft  neceflarily  be  intended  to  be  his.     Poor's 

^y!zt*ihl^  Settlements,  30.  pi.  48.     Pafch.  1712.  B.  R.    The  -Queen  r. 

%t,:d(rM  of  the  Inhabitants  of  Wigtown  in  Cumberland. 

9Ke  Abra^ 

Dyke^  dcceafed,  fettled  in  Whitechapel.  It  was  obje6led,  that  it  did  mvt  appear  thai  they  Vftre 
Abritbam  Dyke* t  children  \  but  per  Cur.  the  children  are  under  7  years  of  age;  bcfidea  we  will 
not  prefitme  they  bad  another  fat  her  t  in  regard  their  names  are  faid  to  be  Dykes.  And  the  order 
was  confirmed.  Poor's  Scttlcmenis,  94,  pi.  178.  Hill.  1720.  B.  R,  The  Ptrifli  of  S>U  Catbe* 
riae'Sf  Colemi»-Strcet|  v,  Whitechapel. 

6.  A« 


©ctriement  of  tlje  ipatit.  408* 

6.  An  order  was  to  remove  a  poor  perfon  upon  compbint  of 
the  overfeers  and  churchwardens  of  Need  ham- Market,  that  one 
Sarah  Canmtm  has  intruded  he^fdf  into  Necdham^ Market  :  and 
ivhereasit  appears  upon  her  oathy  that  Jhe  was  lafi  fettled  at  ^intins 
St,  Mary*s  ;  'ive^  therefore ^adjudge  accordingly :  thefe  are  to  remove^ 
SzQ»  It  was  objefted,  that  k  ♦  does  not  appear  that  Needham^ 
Market  is  a  parijhy  and  the  flatute  exprefsly  fays,  parifli.  But 
Ld.  Parker  faid,  the  v/ords  overfeers  and  churchwardens  arc  fuf- 
ficient,  and  make  the  order  good.  Poor's  Settlements^  lo. 
pL  15.  Pafch.  1 713.  B.  R,  The  Queen  v.  the  Inhabitants  of 
rIeedham-Market. 

7.  It  was  moved  to  quafh  an  order  of  i  jujiices  for  not  faying  in 
what  county  \  but  note,  the  clerk  of  the  peace  in  the  feffions  order 
had  laid  it  in  Somerfct,  Per  Cur.  the  clerk  of  the  peace  cannot 
cure  a  defed  in  the  original  order,  idly,  It  was  objeSed,  that  it 
is  not  feid,  that  they  are  jtftices  of  the  peace,  but  coram  A,  et  B. 
jufiices  of  the  county^  but  not  of  the  peace :  but  it  was  (aid,  that 
the  words  fubfequent  quorum  unus  do  afcertain  that  they  were 

^.judices  of  the  peace.  Per  Cur.  there  is  a  quorum  befides  in 
commiiSons  of  the  peace :  and  the  order  was  quafhed.  Poor's 
Settlements,  19.  pi.  27.  Mich.  1713.  B.  R.  The  Queen  v. 
the  Inhabitants  of  Uplin. 

8.  J^  C,  and  S,  his  wife  are  intruded^  and  are  likely  to  become  MS.  Cafct. 
chargeable  to  the  parifli  of  Coin,  St.  Aldwin's.     It  was  objeded,  p"f|.',,"*^ 
that  this  order  was  void  for  uncertainty ;'  for  it  does  not  appear  Gco.  s.^c. 
which  of  them  intruded,  and  there  muft  be  an  adual  intrufion,  by  name  of 
but  the  Court  .over-ruled  the  objeftion.     It  is  neceffarily  intended  ^°^"^,*' 
that  the  wife  is  where  the  hufband  is  j  befides  the  words  are,  likely  South-mar* 
to  become  chargeable,  which  is  impoifible  from  its  nature,  unlefs  ^on.— So 
they  are  in  the  parifh ;  for  otherwife  how  can  they  be  faid  to  be  ^d*rV/* 
chargeable?     Pratt  Ch.  J.  doubted,  whether  an  intrufion  is  ab-  forth  that 

folutely  necefjliry  or  m  ;  the  likelihood  to  become  chargeable  7-  o,  //  />- 
fupplies  it.  Poor's  Settlements,  92.  pi.  125.  Trin.  1719.  U.  R.  [he^arir 
Southmafon  v.  Coin,  St.  Aldwyn's.  oKoby,  and 

U  brcome 
ehargtahU^  which  the  juftices  adjudge.  ^Vbefe  are  to  remove  the  faid  J.  0.  bis  rvife  and  child  to  the 
paiilh  of  Linibury.  it  was  objeded,  that  ihe  jufticcs  h^ve  removed  more  than  U  complainrd  o\^ 
neither  doet  it  appear  that  ihc  wife  and  child  intruded  ihemfclvrs.  Per  Cur.  the  intrufion  of  the 
hnfiand ii  by  a  confcquenceof  law  the  intrvfign  fftht  ntfife^  they  are  uoa  earn,  and  caiiuot  be  frpa* 
rated*  and  the  fetilement  of  the  hmband  is  the  fertlcmnit  of  the  wife  and  child.  Poor*»  Scttlo* 
ments,  lo^.  pi.  141.  Trin.  1722.  ThefariOi  of  Oby  v.  Liufbiiry.  Foor'a  SelKlemeois,  }09» 
pi.  138.  S.  C.  whereupon  the  obje6lioo  they  were  ordered  to  Ihcw  caufe. 


(X)     Orders  of  Settlement  or  Removal  quaflied  in 

Part.     In  what  Cafes. 

€•    A  N  order  of  two  juftices  was  to  remove  a  man  and  his  two  Poor**  Scu 
x\  children  out  of  the  pariOi  of  C.  where  he  might  become  ^o"!^"'  , 
^bargeabUy  be  not  having  rented  a  tenement  of  icL  a  year.     And  cites  s.*c;' 
it  was  held,  that  ikying  they  might  become  chargeable  was  not  Shaw's  Pa. 
jrcU  }  but  k  fllQuld  be,  that  they  were  likely  to  become  charge-  '/*  ^^tta 

il  h  2  able ;  s.  C.   « 
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Shaifr't        atle :  butit  was  heldj  that  faying  they  had  not  rented  a  tenement 

•t.  dii"^    of  lol,  per  annum  did  fuffice  ;   but  it  was  held  bad  as  to  the 

S.  c.  children ;  for  they  are  only  removeable  as  perfons  not  fettled,  and 

likely  to  become  chargeable,  or  fo  young,  as  they  are  not  able  to 

provide  for  themfelves.     And  it  .was  qua(hed  as  to  the  children. 

F^rr.  54.     Mich,  i  Ann.  B.  R.     The  Queen  v.  the  Inhabitants 

of  Caple  in  Surry. 

Shtw»i  Pi.       2.  JVhereas  J,  S,  has  intruded  into  the  parifli  of  j/,  and  is  likely 

i(M.citu     ^^  become  chargeable  \  thefe  are  to  remove  him  with  3  children  i 

s.  C.  quafbed  as  to  the  children  ;  for  they  have  removed  more  than  is 

complained  of.     2  Shaw's  Pra£l.  Juft.  28.  cites  the  Pari(h  of  Up* 

poterce  v.  Dunfavel  in  Devon. 

E  4^^  ]       3*  It  was  moved  to  quafli  an  order  of  2  juftices,  which  was  ia 

the  form  following  (viz.)  IVe  do  adjudge  that  y,  S,  and  his  family 

are  likely  to  become  chargeable^  and  that  their  laji  legal  place  of  fettle^ 

nunt  was  in^  &c.     It  was  quafhed  per^ot.  Cur.  as  to  the  family y 

for  the  uncertainty ;  and  per  tot.  Cur.  the  latter  part  of  the  ad^ 

judication  Was  held  good,  and  that  it  had  been  fo  adjudged. 

Mich.  2  Geo.  No.  7.     And  Pratt  Ch.  J.  faid,  that  when  the 

Court  hath  once  given  judgment  upon  any  form  of  expreflion,  it 

would  be  inconvenient  to  give  a  contrary  judgment,  becaufe  in 

all  probability  the  juftices  below  regulate  the  form  of  their  orders 

by  the  judgments  of  this  Court,  but  if  the  cafe  had  been  res  iiv- 

tegra  he  fhould  have  doubted.    MS.  Cafes.    Mich.  5  Geo.  B.  R. 

The  Inhabitants  of  Sieflon  v.  the  Inhabitants  of  Beefton. 

4.  An  order  was  made  to  remove  a  woman  and  her  3  children 
from  H.  to  M.  The  father  and  mother  were  both  vagrants^  and 
iht  father's  fettlement  not  known^  but  the  mother  was  born  at  M* 
and  the  children  at  H*  AfHrmcd  as  to  the  mother,  but  qua(hed 
as  to  the  children.  MS.  Cafes.  Trin.  11  Geo.  Marfton  v. 
Hanning. 
Twojuf-  5.  An  order  to  remove  y.  S.  his  wife  and  children  from  A*  to  5* 

pewc^fo?*   void  as  to  the  children^  bemg  too  general.     MS.  Cafes. 

ihe  county  of  Eflcx  made  an  order  for  the  removal  of  a  man^  bU  naife^  and  3  cbilirtn^  vjith«tit 
framing  tbem\  and  the  order  was  qualhed  as  to  the  children,  becaufe  he  might  have  more  than  3 
children,  and  it  would  be  uncertain  wbicb  3  were  to  be  removed.  MS.  Cafes.  Mich.  4  Geo. 
The  Town  of  South -minllcr  v.  the  Town  of  Coringham. 

6.  Two  juftices  made  an  order  to  remove  a  woman  and  her 
hajiard  child^  adjudging  them  likely  to  become  chargeable^  and  the 
lajl  legal  fettlement  of  the  woman  to  be^  &c.  The  order  was  qualhed 
as  to  the  child,  becaufe  the  place  to  which  they  were  removed  was 
not  adjudged  to  be  the  place  of  fettlement  of  the  baftard  children9 
who  was  to  be  fettled  in  the  place  of  his  nativity  wherefocver  the 
mother's  was.  MS.  Cafes.  The  King  v«  the  Inhabitants  of 
Sutton. 

For  more  of  Settlement  of  the  Poor  in  general,  fee  flpprehlicei(» 

75dttar&2'*  Certifiicate^mem  S)xAzt^%  Hemobaljaft 

and  other  proper  Titles. 
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Jta  \%  \tty 
ancient,  an^ 
even  iyfft^ 

(A)     Statutes  relating  to  Sewers,  and  impoweringy/w^i/Ili'in 

the  Commiffioners.  l^fc "/'»•' 

for  mfliora' 

I.  6-Kr«.  ffl^.  5.  IT^NACTS,    that  during    10    years  ^om- 'J^^^f^J'^ 

j2j  miflions  of  fewers  Jhall  he  made   by  the  ^^fpiriia^ 

Chancellor,  to  he  fent  into  all  parts  of  the  realm^  where  Jhall  be  mmt.    Per 

neeeifuL  according  to  the  form  in  the  a£f.  ",^'V    ** 

''     *  **  •'  Mod.  331. 

Mich,  ti  W.  3.  B.  R.    Vills  of  Shtndrigirey  v.  SboJedam. 

!•  8  Hen.  6.  cap.  3.   Eiiafts^  that  commiffioners  (^  fewers  Jhall  [  4II  1 
hcfoe  power  to  ordain  and  execute  the  ordinances,  and  other  affairs^ 
to  be  made  according  to  the  purport  of  the  convniffvons  ordained  by 
thejiatute  ofbH.b.  5. 

3.  6  Hen,  8.  cap.  10.  5.  I.  EnaSs,  that  the  aSl  of  6  H.  6. 
cap.  5.  and  all  other  authorities,  concerning  commijfioners  of  fewer  s^ 
Jhall  cndaro  for  ever,  and  the  Chancellor  Jhall  have  potuer  to  grant 
commljpons  of  fewer  s  to  perfons  named  by  the  Chancellor, 

S.  2.  The  chancellor  Jdall  make  no  commijfion  to  any  perfon  for 
the  execution  of  this  a£i^  except  be  have  lands  of  freehold   to  the 
yearly  value  of  20I.  or  be  juftice  cf  quorum  learned^  within  t!ie 
Jhires. 

S,  3.  If  fuch  eoTmmJJion  be  direofed  to  any  perfon  not  having 
landsy  iffc.  or  not  being  juflice  of  the  quorum ;  fuch  commiiTion, 
and  all  prefentments  before  fuch  commiffioners^  (hall  be  void.  Thit 
a£i  to  continue  10  yearsy  isfc. 

4.  23  H.  8.  cap.  5.  4S.  I.  £na£ls,  that  commiJJions  ofJewersJhaU 
he  dire£ied  into  all  parts  within  this  realm^  where  needfball  require,^ 
according  to  the  form  enfuingy  to  fuch  fubftantial  perfons,  as  Jhall  be 
>named  by  the  Lord  Chancellor  and  Lord  Treafurer,  and  the  z 
Chief  Juilices,  or  ^^  3  of  them,  whereof  the  Lord  Chancellor 
to  be  one. 

"  S.  2.    Henry  the  Eighth,  &c.     Know  ye,  that  for  as  much 
*'  as  the  walls,  ditches,  banks,  gutters,  fewersy  gotes,  calcics, 
*^  bridges,  ftreams,  and  other  defences  by  the  coails  of  the  Tea,  . 
^^  and  marfh  ground,  being  and  lying  within  the  limits  of  A.  B. 
**  or  C.  in  the  county  or  counties  of  ,  or  in  the  borders  ' 

"  or  confines  of  the  lame,  by  rage  of  the  feay  flowing  and  re* 
**  flowingy  and  by  means  of  the  trenches  of  freO^  water  defending^ 
**  aiid  haying  courfe  by  divers  ways  to  the  fea,  be  fo  dirupty  lace- ' 

H  h  3  "  rate. 


^^  rate,  ind broken  s  and alfo the  common paj/hges c/{htp$yh2lengmf 
"  and  ^ij.t^x  o/*  /A^  river Sy  dreams,  and  other  noodS)  within  the 
"  limits  of  A.  &c.  in  the  county  or  counties  of  or  in 

"  the  borders  or  co:ifincs  of  the  fame,  by  means  of  fetting  upy 
**  erecting,  and  making  of  Jireams^  mills ^  bridges^   ponds,  fifli- 
*^  garths,  milldams,  locks,  hebbing- wears,  hecks,  floodgates,  or 
''  other  like  lets^  impediments,  or  annoyances,  be  letted,  or  inter^ 
<'  rupted,  fo  that  great  and  ineftimable  damage  for  default  of  re- 
'^  paration  of  the  faid  walls,  ditches,  banks,  fences,  fewers,  gotes, 
^*  gutters,  calcies,  bridges,  and  ftreams ;  and  alfo  bv  means  of 
*^  (etting  up,  ercding,  making,  and  enlarging  of  the  faid  fifli-garths, 
^^  &c.  and  other  like  anoyances  in  times  paft  has  happened^  and 
^'^  yet  is  to  be  feared,  that  far  greater  hurt^  lofs,  and  damages  is 
<'  like  to  enfuoy  unlefs  that  fpeedy  remedy  be  provided  in  that 
«  behalf. 

"  5.  3.  TVe  therefore,  for  that  by  reafon  of  our  dignity  and 

^^  prerogative  royal  we  be  bound  to  provide  for  the  fafety  and 

'^  prefervation  of  our  realm   of  England,  willing   that  fpeedy 

•  There       «  remedy  be  had  in  the  premifles,  have  afftgnsd  ioUy  and  *  6  of 

^r^^ic^i  ''  j^/licesy  tofurvey  the  faid  lualls^JireamSy  ditches,  banks,  gutters, 
iiie  leaft  «  fewcrs,  gctfis,  calcies,  bridges,  trenches,  mills,  mill-dams,  flood- 
7^hy^xll  **  gates,  pondsi  locks,  hebbing-wears,  and  other  impediments,  lets, 
"      '  ^    /■  •  t        t  -»    r       .  ^^^  ^^  ^^  niadc,  cor- 

reformedy  as  the  cafe 
difcretions.    And  therein 
+  Seelofri   «  as  Well  to  ordain  znd  do,  after  the  form^  tenor;  and  eiFed  of  all 
^  and  lingular  the  ftatutes  and  ordinances  made  before  March  i, 
•'  in  the  23^  year  of  our  reign^  touching  the  premifles,  or  any  of 
"  them,  as  alfo  to  enquire  by  the  oafhs  ^the  honeft  and  lawful  men 
^^  of  the  faid  (hire  or  fliires,  place  or  places,  where  fuch  de&ults 
^^  or  annoyances  be,  as  well  within  the  liberties  as  without  (by 
"  whom  the  truth  may  the  rather  be  known)  through  whofe  de-- 
**  fault  the  faid  hurts  and  damages  have  happened^  and  who  has  or 
^  holds  any  lands  or  tenements,  or  common  of  pafluroy  .or  profit  of 
r  41 Z  1  **  fifil^g^  or  has  or  may  have  any  hurty  lofe,  or  difad vantage,  by 
^'  any  manner  of  means  in  the  faid  places,  as  well  near  to  the 
*/  faid  dangers^  lets,  and  impediments,  as  inhabiting  or  dwelling 
*'  thereabouts,  by  the  faid  w^ls,  ditches,  banks,  gutters,  gotes, 
**  fewers,  trenches,   and  other  the  faid   impediments  and  an- 
*'  noyances ;   and  all  thofe  perfons^  and  every  of  them,  to  tax'j 
**  afiefp,  charge,  diflrain,  and  punijh^  as  well  within  the  metes, 
*'  limit?,  and  bounds  of  old  time  accuflomed,  or  otherwife,  or 
*  <;rf  r%\     *'  elfewhere,  within  our  realm  of  England,  ♦  after  the  quantity  of 
9nd  (C)        "  their  landsy  teneriuniSj  and  rezitSj  by  the  number  of  acres  and 
**  perchesy  after  the  rate  of  every  perfon's'  portion,  tenure,  or 
*'  profit,  or  after  the  quantity  of  their  common  of  paflrure,   or 
"profit  offifhin?,  or  other  commodities  there,  by  fuch  ways  and 
^*  mean,  "and  in  fuch  maimer  and  form,  as  you^  or  6  of  yoUy  whereof 
"  w^.  B,  and  C.  to  be  3,  Jhall  fcem  mofl  convenient  to  be  ordained 
**  and  done,  for  redrcfs  and  reformation  to  be  had  in  die  pre- 

^  miflcs ; 


eeloerflf. 

<^  mifles':  and  alfo  to  reform^  repair,  and  amend  ihi  faid  walls^ . 

**  ditcbiSy  banks,  gutters,  fewers,  gotes,  calcics,  bridges,  ftreams, 

^<  and  other  the  premifles,  in  all  places  needful ;  and  the  iame  as 

*'  often,  and  where  need  (hall  be,  to  make  ntWy  and  to  cUanfey 

^  and  purge  the  trenches,^  fewer»,  and  ditches,  in  all  places  ne^' 

*'  cejfary  \  and  further,  to  f  reform,  amende  proftrate,  and  over-  +  A  caufey  - 

««  throw  all/uch  mills,  ftreams,  ponds,  locks,  fi(h-garths,  hebbing-  ^[  ^^^Jj^"^ 

**  wears,  and  other  impediments  ^nd  annoyances  aforelaid,  as  (hall  cre€ted  on 

*'  be  found  by  inquifition,  or  by  your  furveying  and  ||  difcre-  the  river 

«  tions,  to  be  excejfivey  or  hurtful-,  ^^""^^ 

Chefter  before  tlie  time  of  £.  i.  for  the  nccrflary  fnainteoapce  of  certain  milh  of  the  king's  and  of 
fubjcflsi  at  the  end  of  the  caufcy  were  lately  decreed  by  commiinooeri  of  feweri  to  have  a  breach 
of  lo  roods  long  to  he  made  in  the  caufcy,  though  it  rcmatioed  then  as  at  firit  it  was  built,  without 
9ny  alteration.  This  matter  being  referred  b)  the  privy^coiinfel  to  the  2  Chief  JuUices  and  Chief 
J^rOQ,  who  upon  hearing  counfcl,  rcfolvcd,  that  the ^atule  9/  Miiffut  Cbarta,  cap,  ^^.  for  putting 
down  all  kiJehf  extends  only  to  v/c^xt  for  taking fjb  ;  and  that  the  Hrfl  itaiute  which  extends  to 
proilratiiig,  &c.  mills,  &c.  was  25  £.  3.  tap.  4.  which  appcirtti  fvcb  only  to  be  projlreted  at  nvtre 
trefied  in  E.  i^'j  //are,  or  after \  but  1  J?,  4.  cap.  12.  enaffs,  that  millt,  milftankty  and  other  impc" 
dimentit  befurt  E.  1.  or  afitr  tx/bicb  were  inbanced  fboM  be  corrcRtdy  SS^c.  but  that  norxe  of  tho<ie 
%&§  extend  to  the  cafe  in  qiicniun,  and  th<*t  la  JS.  4.  cap,  7.  confrmi  all  tbofe  aSft,  and  thereby  the 
generality  of  Migna  Charta.  cap  23,  is  reftrained,  as  appears  by  the  faid  ads,  and  23  H,  8.  cap,  5. 
which  appointt  the  fcrm,  &c,  cf  commfffionen  of  fevers  ^  and  gives  mutboritj  to  them  to  Jurvey 
^uallst  Csc,  and  to  cerrefi,  &c,  tbem  according  to  tbcir  difcretions,  does  not  irpeal  any  of  the.  faid 
^'k^*\  hcGdcs,  there  is  a  provifo  ibat  all  ftatutei^  ^c.  net  contrary  to  tbis  a&t  nf''^  beretofore  repealed 
fiiallfiandy  &e.  And  they  certified  the  privy  counfel  that  tha  25i|%of  £•  3.  &  1  H.  4.  aie  Uill  in 
force,  and  that  the  aothority  of  the  commitll oners  extends  not  to  thills,  &c.  erected  before  £.  j^ 
)inlcfs  they  were  raifed  higher,  and  thereby  more  prejudicial ;  aod  if  they  were,  yet  in  fuch  cafe 
Ihey  are  only  to  be  reformed,  bqt  not  proftrated.  10  Rep.  X37-  b.  PaCcb,  7  JaCj  The  cafe  of 
Chefter  Mills.  13  Rep.  35.  S.  C.  CallijO-ca.'V  ciict  S.  C. 
H  See  lofra.  •• 

^^  And  alio  to  depute^  and  affign  diligent,  faithful,  and   true  t  A  clergy^ 
.*•  keepers,  bailiffs,  furveyors,  coUeftors,  J  expenditorsj  and  other  JJ^^'^iJf 
**  minifters  and  officer s^  for  the  fafety^  confervatioq,  reparation,  in  the  lo- 
.**  reformation,  and  making  of  the  premiffes^  and  every  of  them ;     *«J  ^f 

■^  *  -/  /  Romney- 

MarD-i  in  Kent^  nuae  made  an  expenditor  by  the  comtnijftonen  of  rcwcri,  whereupon  he  prayed  ^is 
'•vrit  of  privilege  and  it  v{3S  granted;  for  the  rcgifter  is,  vir  militans  deo  non  implicetur  negotita 
icciilaribus  ;  and  the  ancient  law  is,  quod  clcrlci  non  ponantur  in  uHicia.  Vcnr.  105.  Mich,  an 
Car.  a.  B.  R.  Dr.  Lcc*s  cafe.  Mod.  28a.  pi  v8.  Triu.  29  Car.  2.  II.  R.  S.  C.  siid  it  was  in* 
lifted  that  he  was  Aichdeacon  of  Rochelier,  vvherc  his  conftant  attend  nee  was  required.  It  was 
•nfwered  that  his  predtcrflbr  did  execute  this  ofllicc,  and  the  Court  ordered  notice  to  be  given» 
and  caufc  ihewn  w.hy  the  do^or  (hould  not  do  the  like.  But  afcerwaids  Rainsford  and  Moreton 
only  being  in  Court  it  was  ruled,  that  he  (hould  be  privileged,  bccaufc  he  is  a  clergyman.  But 
the  Rcpoiter  fays  he  thinks  for  another  reafon*  viz.  becaufc  the  land  is  in  leafe,  and  the  tenant,  if 
any,  ought  to  do  the  office.  Lev.  303*  Mich,  aft  Car.  a.  B. 'R.  S.  C.  by  name  of  the  Arch- 
deacon  of  RocheHer't  cafe,  fays,  that  the  wri;  of  privilege  Was  piayed  for  both  reafons.  ift»  fie* 
caufe  he  was  an  ecdefiadical  perfon.  2dly,  Bccaufc  all  the  lana  which  he  had  in  the  lel^el  was  in 
Jeafe  for  99  years;  and  that  the  writ  was  granted  by  Raiiulord  and  Morcton;  by  Morcton  for  tb# 
lit  reafon  and  by  Rainsford  for  the  2d. 

**  And  to  hear  the  account  of  the  colleSiors  and  other  minifters 
*^  of  and  for  the  receipt  and  laying  out  of  the  money  that  {hall  be 
^  levied  and  paidy  in  and  about  the  making,  repairing,  reforming, 
^*  and  amending  of  the  faid  walky  ditches^  banks,  gutters,  gotes,  f  413*3 
*^  fewers,  calcies,  bridges,  ftreams,  trenches,  mills,  ponds,  locks, 
*'  fifli-garths,  flood-gates,  and  other  impediments  and  annoyances 
^  aforefaid ;  and  to  dijlrain  for  the  arrearages  of  every  fuch  col- 
*^  le£lion,  tax,  and  aflfefs,  as  often  as  fhall  be  expedient,  or  other* 
^  fvife^  to  punijk-  the  debtors  and  detainers  of  the  fame,  byfit^s^ 

H  h  4  "  amerciaments^ 
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••  Not-      «  amerciaments,  pains,  er  ether  lite  means,  after  your  good 
ingthe        "  difirettons', 

wordi  of  i!  c  commiflion  give  authority  to  the  commiflionert  to  aft  according  to  their  difcretioiiy 
yet  ihcir  prucccdinga  ou{;ht  to  be  bounded  by  the  rule  of  law  and  icafoo.  5  Rep.  too*  ■•  in 
Rooke'scafc.    S.  P.  10  Rep.  140.  io  Keighley't  cafe. 
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**  And  alfo  to  arreft  and  take  as  many  caris^  borfes^  oxen,  beads, 
and  other  inftruments  neceflary,  and  as  many  workmen  aad  la*' 
bourers,  as  for  the  faid  works  and  reparation  {hall  fuffice, 
paying  for  the  fame  competent  wages^  falary,  and  ftipend,  in  that 
behalf)  and  ayo  take  fuch,  and  as  many  trees^  woods,  under- 
woods,  and  timber,  and  other  necejfariesj  as  for  .the  fame  worlcs 
and  reparations  (hall  be  fufficient,  at  a  reafonahle  price^  by  you, 
or  6  of  you,  of  the  which  we  will  that  A.  B.  and  C.  (hall  be 
3,  to  be  aflefled  or  limited,  as  well  within  the  limits  and  bounds 
*^  aforefaid,  as  in  any  other  place  within  the  faid  county  or  counties^ 
*'  near  unto  the  faid  places :  and  to  make  and  ordain  Jiatutesy  or- 
dinances, and  provifions,  from  time  to  time,  as  the  cafe  {hail 
require, yir  the  fafeguard^  confervation,  redrefs,  corrc6Hon,  and 
reformation  of  the  premijfes^  and  of  every  of  them,  and  the  parts 
lying  to  the  fame  necelfary  and  beehooful,  after  the  laws  and 
cujlomofw  Ritmney^Marflj  in  the  county  of  iCent,  or  otherwijff 
by  any  ways  or  means,  i^er  jour  own  wifdoms  and  JKfcretion$  ; 
and  to  hear  and  determine  all  and  {ingular  the  prenuffesy  as  well 
at  our  fuit  as  at  the'fuit  of  any  other  whatfoever,  complaining 

iL7iw /*  "  ^^^^^^  y^"»  ^^  *"y  ^  ^^  P">  whereof  A.  B.  and  C.  (hall  be 
pur/ye  the  •  "  3?  'after  the  laws  and  cuftoms  aforefaid,  or  otherwifc,  by  any 
iatvs  and      **  Other  waj's  and  means  afler  your  difcretions  j  and  alfo  to  make 
^j^o«i  of    cc  2Xi<di  dire«  all  writSy  precepts,  warrants,  or  other  commandments^ 
Mar^'viC'  *'  by  virtue  of  thefe  pr^(bnts,  to  alljheriffsy  bailiiFs,  and  all  other 
fojvcdcieai^  <*  miniJlerSy  ot^ctvSy  and  other  perfonsy  as  well  within  the  liberties 
ly.  notw.th-  u  ^g  without,  before  you,  or  6  of  you,  whereof  the  faid  A,  B, 
and  C.  to  be  3,  at  certain  days,  terms,  and  places  to  be  pre- 
fixed, to  be  returned  and  received ;  and  further  to  continue  the 
procefs  of  the  fanuy  and  finally  to  do  all  and  every  thing  and 
things,  as  {hall  be  requifite  for  the  due  execution  of  the  premijfes^ 
by  all  ways  and  meansy  after  your  difcretions  s  and  therefore  we 
command  you,  that  at  certain  days  and  places,  when,  and  where, 
ye,  or  6  of  you,  whereof  the  faid  A.  B.  and  C.  to  be  3,  {hall 
think  expedient,  ye  do  furvey  the  faid  walls,  fences,  ditches, 
banks,  gutters,  gotes,  fewers,  calcies,  ponds,  bridges,  rivers, 
flreams,    water- courfes,    mills,    locks,    trenches,    nth-garths, 
flood-gates,  and  other  lets,  impediments,  and  annoyances  afore- 
faid, and  accompliih,  fulfil,  hear,  and  determine,  all  and  fin«« 
gular  the  premifles,  in  due  form,  and  to  the  efFeft  aforefaid, 
after  your  good  difcretions ;  ^nd  all  fuch  as  ye  Jball  fiid  negli^ 
genty  gain-faying,  or  rebelling,  in  the  (aid  works,  reparations, 
or  reformations  of  the  premifles,  or  negligent  in  the  due  exe- 
*'  cutjon  of  this  our  commi/iion ;  that  yf  do  compel  them  by  dif-- 
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?nd  "v$,   '  "  ''*C/^'  ^"^^>  *"^  amerciaments,  or  by  other  puniflmentSy  ways^ 
i;j4i  iu  his    .*^  or  meansj  ivhich  to  yo!i,  or  6  of  you,  \v 


her^f  the  faid  A.  B. 

«i  and 


<*  and  C.  (hall  be  3,  Jbatt  feem  moft  ixpedient  for  the  fpeedy  re-  opWootht 
«*  mcdy,  redrefs,  and  reformation  of  the  premiffes,  and  due  exe-  ^0^"  may 
.**  cution  of  the  fame}  and  all  fuch  things  as  bv  you  (hall  be  q^ade  if  they 
'^  and  ordained  in  this  behalf,  as  well  within  liberties  as  without,  p^/'b  ™*^ 
**  that  you  do  caufe  the  feme  firmly  to  be  obferved,  doing  therein  ,0^  Uw/* 
,.^  as  to  our  juftice  *  appertains,  after  the  laws  and  ftatutes  of  this  lUcethore 
"  our  realm,  and  according  to  your  f  wifdome  and  difcretions*        of  Romney. 

vrhcre  there  hath  not  been  any  fuch  ufe,  and  ht  thinks  the  words  of  the  fiatute  will  bear  the  con* 
firudion ;  and  that  the  faid  opinion  of  Sir  Edward  Coke  is  not  diredly  againft  it;  and  that  upOA 
decrees  for  f»les  of  land  it  is  ufual  in  thofe  decrees  to  bind  thofe  laiMis  to  the  perpctmal  tepiiit. 
+  See  fupra.  «• 

''  S«  4.  Saved  always  to  us  fuch  fines  and  amerciaments  as 
**  to  us  thereof  Jhall  belong ;  and  we  alfo  command  our  fheriff  or 
**  Jheriffs  of  our  6id  county  or  counties  of  that  they 

**  Jhall  caufe  to  ccme  before  you,  or  6  of  you,  of  the  which  A,  B. 
^'  ar^  C.  (ball  be  3,  at  fuch  days  and  places  as  ye  (ball  appoint 
**  to  them,  fuch  and  as  many  bonefl  men  of  his  or  their  bailiwicks^ 
"  as  wdl  within  the  liberties  as  without,  by  whom  the  truth  may 
**  beft  be  known,  to  enquire  of  the  premijfes^  commanding  alfo  all 
^  other  minifteis  and  officers^  as  well  within  the  liberties  as  with- 
**  out,  that  they  and  every  of  them  Jhall  be  attendemt  to  you  in 
'^  a/id  about  the  due  execution  of  this  our  commiffion.  in  wit- 
*^  nefs  whereof  we  have  caufed  thefe  our  letters-patent  to  be  made^ 
**  witnefs  ourfelf  at  Weftminfter,  the  day  of 

"  in  the  year  of  our  reign/* 

5.  5,  Every  fuch  commiflioner,  after  be  has  knowledge  ther^f^ 
Jhall  put  his  diligence  about  the  execution  of  the  faid  commiffions^ 
and  before  he  Jhall  take  upon  him  the  execution  of  the  faid  com'" 
mijjion^  he  fliall  take  an  oath  before  the  Li^d  Chancellor^  ^r  fuch 
to  whom  the  Chancellor  Jhall  direct  the  writ  of  dedimus  poie^atem, 
or  before  the  juj}  ices  of  peace  in  the  quarter -fejjions. 

S.  6.  Every  ftatute  heretofore  made  concerning  the  premiffes^  Seefopn* 
not  being  contrary  to  this  a£l,  nor  heretofore  repealed^  &al\  ftand  ^•3-  Th* 

5.  7.  The  commijjioners  named  in  the  faid  commi£ions^  have  ipomtt  Milk, 
€0  make  laws  and  decrees^  and  to  do  every  thing  mentioned  in  the 
commiffion  \  and  the  fame  laws  to  reform  and  make  new. 

S,i.  If  any  perfon  ajfejfed  for  any  lands  within  the  limits  of  See  (B) 
any  commijjion^  do  not  pay  according  io  the  ordinance  of  the  com^ 
mijjioners^  by  reafon  whereof  the  commiflioners,  for  lack  of  pay- 
ment, &all  decree  the  lands  from  the  owners  thereof,  and  their 
heirs,  to  any  perfon  for  term  of  year  Sy  term  ofltfe^  infee-Jimple^  or 
in  taily  for  payment  of  the  fame  lot;  every  fuch  decree  ingrofTed  in 
parchment,  fhall  bind  ail  perfons  that  at  the  making  of  the  faid 
decree  had  any  inter efl  in  fuch  lands^  and  not  to  be  reformed^ 
unlefs  by  authority  of  parliament. 

.    S.  9.  The  fame  laws  and  decrees  Jhall  bind  as  well  the  lands  of  Sce(C)pL|. 
r"- ihe  king  as  all  other  perfons. 

5.  10,  If  any  perfon  ^ake  upon  him  to  fit  by  virtue  of  the  faid 
oQmmiJJionSy  not  being  fworn  in  form  aforefaid\  or  if  any  perfon 

fit 


|4U  BtKmfU 

^  as  cfmfmii  oot  having  lands  y^r  ttrm  oflifg^  t$  ihiy^arfy  valu0 
cf^o  marks y  excepC  he  be  reiiant,  and  free  of  any  city,  borough^  or 
town  C9rp^ratiy  and  have  moveable  fubftance  of  the  vakie  of  lool* 
or  ilfi  be  learned  in  the  laws,  viz.  admitud  in  em  of  the  4  inns  of 
Court  for  an  uttir  harrijltr^  he  (hall  forfeit  40I.  for  every  time^ 

lot.      '^^  willfue  therefore* 

Thisfta.  S.  II.  If  any  a^ion  JhaU  he  attempted  for  taking  any  dijtrefs^ 

^mAAtToT  ^  ^^y  ^^^^^  ^^  ^'V>  h  ovthmty  of  the  commiffton^  the  defendant 
theeafe^of  snay  mflks  avowry,  conujanc^^  or  juftificacion,  alleging  that  the  faid 
the  people,  diftrefs^  or  other  ad  whereof  the  plaintiff  complains,  was  done  by 
the^efend!.'  the  authority  of  the  commiflion  of  fewers,/(?r  lot  or  tax  ajfejfed  hf 
•Dtf  who  the  faid  commiffion^  »r  for  fuch  other  a£l  or  caufe  as  the  faid  de^ 
•re  prole-  fendont  did^  by  authority  0/ the  fame  commijjiony  and  according  ta 
SioguDder  *^  tenor,  purport  and  effeSl  of  this  aft,  without  cxpreffing  any 
that  ttitute,  other  circumfrance  \  whereupon  $he  plaintiff  fliall  be  admitted  to 
may  plead  reply,  that  the  defendant  did  take  the  (aid  diftrefs^  or  did  anyjtther 
\\^^l^x.  *^  fuppofed  in  his  declaration  of  hisi  own  *  wrong,  without  any 
fhcir  dec-  fuch  caufe  alleged  by  the  defendant ;  whereupon  the  iflue  (ball  bt 
tion.  (Hill,  joined  to  be  tried  by  verdiSt. 

as  Car.         ■*  -^ 

B.  R*.)    But  the  £ifeft  way  ta  to  plead  it.    a  L.  P.  B.  Tit.  Statute*  '     " 

•£415  J  . 

S.  12.  After  fuch  ijfue  tried  for  the  d^endant^  or  nonfidt  of  the 

.    picnntiff  aftei^  appearance,  the  dfefendant  (hall  recover  treble  da* 

maees,  by  reafon  of  his  wrongfid  vexation,  with  his  coils,  and  that 

to  Fe  QJfcffed  by  the  fame  jury,  or  writ  to  inquire^  as  the  cafe  JhaU 

require. 

S.  13.  Gives  allowance  to  commif&oners,  their  clerks  and 
afTiftants. 

S.  14.  When  fuch  commij/ion  /ball  be  made  for  the  amendment  (f 
the  premifjis  within  the  dutchy  of  Lancafter,  Jucb  comntiffioners  JhaU 
he  appointed  by  the  Lord  Chancellor  and  Lord  Treafurer,  and  the  2 
Chi^JuMces^  and  the  Chancellor  of  the  dutchy,  or  '^of  them^  whereof 
the  LordCbmcdbr  and  the  Chancellor  of  the  dutchy  to  be  2.  And  2 
commljjions  Jhoil  be  awarded^  one  under  the  great  feal,  and  the  other 
under  thefeal  of  the  dutchy. 

S.  15.  7i^^  ^/^  commiflions  JhaU  be  had  without  charge,  unkfs 
to  the  king  2J.  6d,  for  the  fed ;  and  for  the  writing  and  mrolling  of 
any  commtffion  y. 

S.  16.  After  any  commiffion  made,  the  king  JhaU  at  his  pleafure,  by 
fuperfedeas  out  of  Chancery,  difcbarge  as  weU  eveiyfuch  commi/jton, 
as  every  comsmJJioner  named  ay  authority  of  this  a£t. 

S.  1 8.  fFben  fuch  commiffion  Jhall  be  made  for  amendment  of  tb0 
premiffes  within  the  principality  of  Wales,  the  county  palatine  of 
Chefter,  or  within  any  other  place  where  there  is  jurifdiHion  of  county 
palatine^  2  convmjpons  JhaU  be  made^  one  under  the  great  feal^  the  other 
under  thefealofthe  county  palatine, 

S.  20.  Provided  that  the  ChanceUorSf  and  fuch  other  as  JhaU  have 
the  cufiody  of  the  feals  of  the  ^ncipality  of  fVdles^  or  the  county 

palatini 
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palatini  tf  Chtfiir^  ^  tf  coq  other  place  where  there  is  RbertyoF  cmotty 
palatine i  upon  reafoTtable  requefts^  and  upon  Jight  of  the  commtjjim  under 
the  great  Jcal^  Jhall  make  out  another  commiffion  under  the  jeal  of  the 
county  palatine^  according  to  the  tenor  of  the  king^s  commijffion  under  the 
great  Jeal.  This  a£l  to  endure  20  years, 
.  Afade  perpetual  by  ^  iff  ^  E.  6.  cap,  S. 

5.  25  Hen,  8.  cap.  10.  S.  u  Enads,  that  no  perfon  j^all  he 
compelled  to  be  Jwom^'  or  to.  fit  in  execution*  of  arty  commijjion  of 
fewersy  unlefs  he  be  dwelling  within  the  county  whereof  he  fifallle 

ajfigned  commijjioner, 

o.  2.  If  any  perfon  ajjigned  commiflioner  of  fewers  he  refund 
hyjiuh  as  have  authority  to  receive  the  oathj  every  perfon  jbat^rtfukB 
to  take  the  fame  oalhy  and  that  refufal  returned  into  the  Chancery^  ihall 
forfeit  for  the  contempt  5  marks  \  and  fo  from  time  to  time^  unlejs  he 
in  the  Chancery  Jhew  in  the  term  wherein  Juch  return  Jhall  be  made 
again/l  him^  fufficicnt  caufe  to  be  alltjwed  by  the  Lord  Chancellor  for 
bis  excufe, 

6.  3  t^  ^Edw,  6.  cap.  8.  S.  2.  Enafb,  that  all  fcets^  JotSj  and 
fums  of  money,  to  be  rated  by  virtue  of  fuch  commij/ion  of  JewerSf 

upon  any  the  lands  of  the  king,  (ball  be  levied  by  diftrefs  or  other^ 
wife  in  like  manner  a$  in  the  lands  of  any  other  perfon.  Jnd  all 
bills,  of  acquittance  of  fuch  receiver  as  Jhall  have  the  colU^ion  thereof^ 
Jhall  be  a  fufficient  difcharge  to  the  tenants^  as  alfo  a  fufficient  warrant 
to  all  receivers^  auditors  ^  and  other  officers  of  the  kingy  Jor  the  allowance 
to  Juch  tenant  for  thefame.  Moreover  fiwh  feesy  and  none  other  y  Jhall 
he  paid  for  ar^  commiJJton  or  dedimus  potejlatem  under  the  feal  of  the 
dutchyy  as  mentioned  in  the  former  a^y  to  be  paid  in  the  Chancery. 

7.  I  M.  Seff.  3.  cap.  II.  Ena£h,  that  thejiatute  of%i  H.  8.  5.  TheaaoT 
and  all  comnuffions  of  Jewers  Jhall  extend  and  give  autborityy  that  the  ^  ^'  *• 
eommijjioncrs  therein  named  for  the  county  of  Glamorgan,  or  6  of  tettdto^Tm 
themy  (whereof"^  to  be  of  the  quorum)  Jhall  y  by  this  a£l  and  the  fatd  fiveauibo* 
Jfatute  of  H.  8.  and  commiffioUy  have  power  to  make  lawSy  ordinances^  "'^  '**.?• 

and  decreesy  within  the  fuid  countyy  for  the  redrefs  and  faving  of  Aoners  oC 
grounds  therefrom  hurt  and  *  dejiru^lion  by  reafon  ofbsii  riung  out  of  fewer*  to 
the  fca,  and  driven  to  land  by  ftorms  and  winds,  as  they  may  do  by  "^j"^ 
the  Jaid  former  atl  wui  commtjjiony  for  avoiding  the  outrageous  courje  andwy^M* 
emd  rage  ofthefea  and  other  waters,  fy  reaton  of 

r(fing  9ut  of  ihefcay  mnd  drtven  to  land  byfiormt  and  winds,     Aad  therefore  this  fpecial  proviiuHl 
b  jnttdc  for  the  county  oi  Glamorgan.     4  Inft.  a?^,  276. 

[416 ]• 

8.  12  Eliz,  9.  5.  I.  Enz(\Syth2Lt  all  commifRons  of  fewers  fiall  J^f<»^' 
continue  in  force  for  10  years  after  the  date  thereof y  unlefs  they  be  55^^!^- 
repealed  by  a  new  commijjion  or  Juperjedeas.     And  that  all  laws,  ^r-  firet  by  thf 
dinancesy  and  con/iitutionSy  duly  made  according  to  the  flatute  of  23  ^Mbrftb§ 
H.  8.  5.  and  written  in  parchment  indented,  under  ths  feals  of  the  dSS'iIStrm 
commijiionersy  or  6  of  themy  (whereof  one  part  Jhall  remain  with  the  fuch  cafej 
clerk  of  the  commijjiony  and  the  other  in  fuch  place  as  the  commiJJionerSy  coniinue  t» 
or  b  of  themy  Jhall  appoint)  ihall,  without  any  certificate  to  be  made  t^^J^tS. 
into  the  Chancery y  and  without  the  king's  ajfenty  continue  in  force  it,Dotwttli. 
notwithftanding  ary  determination  efjucb  commijfton  by  fuperf«leas,  ^f^  . 

until        ^ 


41 6  Sbtbxt^^ 

m 

of  thefts-    lattll  ttfe  fame  taws^  ordinances  ^  and  conJlituAom  JhaU  he  altered^  re^ 
IbWcd  pier    P^^^>  ^^  made  void  by  commjfioners  afterwards  ajffigned^ 

Cur.    And  it  wai  faid  to  have  been  ib  refolved  by  ill  the  jufticci  at  ScrjeaatVInii.    X^at.  170^ 
17s.    Trio,  s  Car.    Thirfcy  v.  Waro  and  Sands. 

5.  2,  3.  After  the  end  of  lo  years  next  cfter  the  tefle  of  a  com» 
ffiijjhn  all  laws,  ordinances,  and  conftitutions  made  by  virtue  thereof^ 
and  written  in  parchment,  &c«  ihall  continue  in  force  one  whole 
year  after  the  faid  10  years,  during  which  time  the  juOiiccs  of  peace 
fff  the  county  or  counties  whither  it  is  dire^edy  or  6  of  theni^  (7.  quorum) 
have  power  to  execute  fuch  commijjion  and  law,  £sfr.  as  fidly  as 
commifRoners  themfelvesy  unlefs  in  the  interim  a  new  cominiffion  be 
lent  forth. 

S.  4,  No  farmer  for  ye^rs  of  any  lands,  fafr.  lyin^  within  the 

limits  of  the  commijfiony  (which  Jhall  be  chargeable  wtth  any  laws, 

bfc,  made  by  virtue  of  any  fuch  commijjfion^  wherein  he  Jhall  be  a  com^ 

mijjioner)  not  having  any  efiatc  of  freehold  in  England  worth  40I. 

per  annual,  (hall  have  ary  power  to  fit  or  intermeddle  with  auyfuch 

.  commijjion  during  the  time  be  Jhall  be  farmer  and  not  have  freehold  as 

aforejaid'y  but  every  fuch  commijfiony  as  to  him  only^  JhaU  be  adjudged 

void.     See  S.  7. 

Thc«r«r«        5.  5,  Commijfioners  JhaU  not  be  compelled  to  make  anycerti-* 

^*7foii  af.     ^^^^®  ^^  return  of  the  commijpm^  or  aw/  of  their  lawsy  ordinances^ 

^cd     '     0^  doingSy  by  virtue  thereof 

^rot/git  a 

gertiorarl  and  removed  the  proceediogt  before  the  cojpfiiniflioiieri  into  B.  R.  And  there  Mallet  J. 
conceived,  that  the  proceedings  are  not  lawfully  removed  into  this  Court,  becaulc  no  certiorari  lies, 
CO  remove  iMr  fr^eedifigs  at  this  day,  they  being  now  in  EngViJh,  upon  which  he  cannot  judge  ; 
for  all  our  proceedings  ought  to  be  in  Latin  :  bcHdes,  he  faid,  be  cannot  judge  upon  any  cafe  il  ir 
be  not  before  us  by  fpecial  verdi^  demurier,  or  writ  of  error ;  and  we  are  not  enabled  to  judge  na 
rMs  cafe  is,  for  the  cooclufion  of  the  writ  is,  quod  faciamus  ^uod  dc  jure  II  fecundum  legem,  &c. 
ftkrit  faciend.  And  though  they  have  power  tu  proceed  m  Englifh  by  the  flatute  of  23  H.  8. 
cap.  5.  it  docs  not  rcferve  any  power  to  us  to  redrefs  their  proceedings.  And  he  thought  00  writ 
of  error  lies  at  this  day  to  corred  their  proceedings,  becaufe  they  are  in  Englifhi  and  if  they  have 

1'urifdidion,  and  proceed  according  to  it,  we  cannot  correal  iKem  \  for  the  ftatute  leaves  them  at 
arge  to  proceed  according  to  their  difcretions.  But  where  they  have  no  jurifdi£bion,  there  we  may 
correft  tnem.  True  it  is,  that  before  the  ftatute  of  S3  H.  8.  there  are  many  precedents  of  certio* 
rtfV^ies  to  remove  their  proceeding  into  this  Court,  for  then  their  proceedings  were  in  Latin ;  but 
faid, -he  does  not  find  any  fince  the  ftatute.  And  fo  concluded,  that  no  certiorari  will  lie  in  this 
^fe;  and  then  the  proceedings  not  being  lawfully  removed,  he  faid,  he  cannot  judge  upon  them; 
«nd  therefore  would  fpeak  nothing  to  the  matter  in  law  therein  contained.  Heath  J.  contra,  that 
this  Court  is  well  poflefled  of  the  caufe,  and  may  well  determine  it.  The  queftion  here  was  not, 
whrther  the  caafe  be  well  removed  ?  but  whether  the  commiffioncrs  have  well  proceeded,  as  this 
cafe  is,  or  not  ?  And  held  the  caufe  well  removed,  there  being  no  Court  whatfoever  but  is  to  be 
dbrrefUd  by  this  Court.  He  agreed,  that  after  the  ftatute  no  writ  oF  error  lies  upon  their  pro- 
ceedings ;  but  that  proves  not  that  a  certiorari  lies  not;  they  are  enabled  by  the  ftatute  to  proceed 
according  to  their  difcretions,  and  therefore  if  they  proceed  fecundum  aeqimm  &  bonum,  we  can* 
not  corrcd  them  :  but  if  they  proceed  where  they  have  no  jurifdt&ion,  or  vtrithout  commiflion,  or 
contrary  to  their  commifiion,  or  not  by  jury,  then  they  are  to  be  coTre6led  here.  If  a  Court 
'  of  Equity  proceed  where  they  ought  not,  we  grant  a  prohibition.     Without  queftion,  in  trcfpafs  or 

[A\n  I  replevin  their  proceedings  are  examinable  here;  and  he  faw  no  reafon  but  npon  the' 
^11  fame  ground  in  a  certiorari  they  cannot  make  a  decree  •J  thing*  tnerefy  coliaterMlt  or 
concerning  other  perfons.  Brampfton  Ch.  J.  held  the  proceedings  lawfully  removed,  and  that  the 
certiorari  Tics ;  but  he  confcCTcd  if  he  had  thought  of  it,  he  would  not  have  granted  it  fo  eafily  \ 
iut  it  was  not  made  any  fcruple  at  the  bar,  nor  any  thing  faid  to  it;  and  hereafter  he  fliould  be 
ycry  tender  in  granting  them.  True  it  is,  before  the  ftatute  of  83  H.  8.  they  were  common,  but 
there  are  few  to  be  found  after  the  ftatute ;  and  we  ought  to  judge  here  as  they  ought  to  judge  there^ 
and  we  cannot  determine  any  thing  upon  Englifli  proceedings;  and  faid,  at  firft'he  put  that  doubt 
|o  the  clerks  of  the  Court,  whether  if  wc  confirm  their  decree,  we  ought  to  remand  it»  or  whether 
we  ought  to  execure  it  by  pOreat  into  the  Exchequer,  or  not?  And  chey  could  not  refolve  him; 
wherefore  be  much  doubled  whether  they  mi^ht  proceed  to  queftion  their  decree  upon  this  ceitio- 

rariy 


nrl,  or  not.  Bat  beciafe  lie  was  informed*  that  tbe'ptniea  by  agreement  had  made  thU  cafe  u  it 
it  here  before  ui  upon  the  certiorari,  and  had  bound  themfelvct  voluntarily  in  a  recognizance  to 
ftand  to  the  judgment  of  the  Court  upon  the  proceedings,  as  they  were  removed  upon  the  certiorari 
l>y  the  agreement  of  the  parties;  therefore  he  did  not  ftick  upon  the  ccrticirari,  becaufe  what  waa 
done  was  fy  eon/entt  &  confcnfus  lollit  errorem,  if  any  be,  March  196,  &c.  pi.  241.  Pakb*  it 
Car.    Cummins  v.  Maflam.    See  (£)  pi.  a. 

S,  6.  lie  clerks  of  the  commij/m  (hall  yearly  eftreat  all  i/TueSy 
files y  penaltm^  forfeitures^  and  amerciaments^  due  and  anfwerahk  to  the 

fieerty  her  heirs  and  fiiccefforsj  and  ^all  yearly  deliver  them  into  the 
xchequer,  (asjuftices  of  peace  ought  to  do  hy  virtue  of  their  cont'- 
miffion)  intain  of  5/. 

S.  7.  Provided,  that  the  abovefdd  farmer  mayad  in  the  com^ 
rmjjim  as  concerning  all  other  lands,  fave  only  the  lands  whereof 
he  \%fo  ^rrner,  as  (forefdid. 

9.  3  fac.  I.  14.  Enads,  that/7i7  walls,  ditches,  hanks ^  gutters^ 
fewerSy  gates^  caufeways^  bridges^  JlreamSy  and  water -courfesy  within 

2  miles  of  London,  having  their  fall  into  the  Thames^  Jhall  he/uhje^l 
to  the  comnuffion  of  fewers^  and  to  all  Jiatules  made  for  Jewers^  and  t9 
all  penalties  in  the  faid  Jlatutes  contained. 

10.  7  ^nn.  cap,  10.  Enacts,  that  commiffioners  of  fewcrs  may^ 
after  the  25/A  ^  march  1 709,  or  any  6  of  them^  for  non-payment  of 
any  let  or  charge  affeffed  on  copyhold  lands,  decree  the  fame  from  the 
efwncrs  and  their  heirs  to  any  perfon^  and  for  fuch  ejlate  as  thiy  had 
at  the  time  of  the  decree  fo  made  \  fuch  decree  to  be  executed  as  decrees 
are  amccrmng  freehold. 

Provifo^  that  the  buyer,  before  he  Jhall  enter  or  take  any  profits^ 
muft  agree  with  the  lord  of  the  manor  tor  the  fine  tfuaUy  pcdd^ 
and  at  the  next  Court  the  lord  Jhall  grant  the  copyhold  to  the  vendee^ 
and  admit  him  tenant. 

Tie  commiffioners  offewers^  or  6  of  them^  may,  by  warra?tt  under 
their  hands  and  feats ^  impower  any  perfon  to  levy  the  money  by 
them  affeffed  on  the  lands j  meadows^  marjh.s^  or  grounds^  chargeable 
with  any  eeffis^  by  virtue  of  their  commiffion^  by  diftrcfs  and  (ale  of 
their  goods,  6)V» 


(B)     Affeffments.     How,    and   the    Manner   of 

Levying.  [4x8jj 

See  (A)  an^ 

I.T^HE  taxation,  affejfment^  and  charge,  ought  to  have  thefe  cliii.Lea* 
X     qualities  :  I  ft,  It  ought  to  be  according  to  the  quantity  of  1.  fol.  nt. 
their  lands^  tenements,  and  rents,  znA  by  the  ^  number  of  acres. ^^-^^^^^ 
and  perches,     adly.  According  to  the  rate  of  every  perfon* s  for*  ^ufly,  thn" 
iioHj  tenure  or  profit,  or  of  the  quantity  of  the  common  of  pafture,  a  tax  on  a 
or  of  fifhing  or  other  commodity.     And  therefore  it  was  clearly  ^^^?^'P^ 
rdblvdd  by  all,  (viz.  Cook  Ch.  J.  and  Daniel  and  Fofter  J. )  ♦*iiwm  in- 
that  the  taxation  generally  of  a  feveral  \  fum  in  grofs  upon  a  vill  fitted,  that 
is  not  warranted  by  their  commiffion,  but  ought  to  have  been  J|jJ;'JJJiJ(J 
particular  according  to  the  exprefs  words  upon  every  owner  %  or  geoeraUy 

poflefl^r  of  lands,  teocaicnts,  reatS|  &Ci  gbferving  the  (aid  qua-  upon  tho 
c  ■  ^ -         - -  -      litics  ^"^' *»«« 
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^iftribu*      Iities  aforefaid.     10  Rep.  143.    Mich.  7  Jac.  in  die  cafe  of  the 

^^Ur  M«  of  %• 

of  the  inhabiuots  hat  not  tn  equal  (hare  of  the  land,  nor  are  all  the  landa  of  an  eqttal  goodneft. 
And  there  is  no  cuftom  for  the  vill  taxed  to  appbrlton  the  tax  ;  fo  that  the  commiffioners  have  no 
authority  to  do  it.  And  Roll  Ch.  J.  faid,  the  ux  ought  to  be  equally  laid  accoiding  to  the  ftatute* 
vis.  Upon  the  number  of  acres.  Sty.  18  j.  Mich.  1649.  ^^  ^^^  ^^^^  ^^  Cuftodes,  &c.  v.  Owtwdl. 
&c.  Inhabitants.  * 

f  s  Balft.  ig8>  199.    Hill.  11  Jac     Doderidge  J.  held,  that  the  afleiTment  could  not  be  tatd 
opon  the  whole  vill.    Hetley  v.  Boyer  3c  al.  Cro.  J.  336.  pi.  5.  S.  C.  and  there  held  ac« 

cordingly,  that  the  tax  ought  to  be  laid  feverally  and  proportionably  to  every  inhabitant  by  bimfelf» 
as  waa  aajudged  in  Rooke's  cafe,     j  Rep.  too.  a. 

Mo.  825.  pi.  11 13.  at  the  Court  at  Whitehall,  8  Nov.  1616.  U]>on  complaints  laid  before  them 
relating  to  commifljons  of  fewcrs,  their  lordfhips  declared,  that  they  finding  in  their  wifdoms  that 
it  can  neither  ftand  with  law,  or  common  fenfe  and  reafon,  that  in  a  caufe  of  fo  great  confcqueDce 
the  law  can  be  fo  void  of  providence  aa  to  rcArain  the  commifllonera  of  fcwers  from  making  new 
works  to  ftop  the  fury  of  the  waters,  as  well  as  to  repair  the  old  when  neceility  does  require  it 
for  the  fafety  of  the  country,  or  to  raife  a  charge  upon  the  towns  or  hundreds  in  general  tnat  are 
interefted  in  the  benefit  or  lofs,  without  attending  a  particular  furvey  or  adroeafurement  of  acres 
when  the  fer\ice  is  to  h^ve  fpeedy  and  fudden  execution,  or  that  a  comrotflion  of  fo  high  a  nature, 
and  of  fo  great  ufe  to  the  commonwealth,  and  evident  neceility,  and  of  fo  ancient  juTifdidion 
both  before  the  ftatute  and  fmce,  Ihould  want  means  of  coertion  for  obedience  to  their  orders* 
warranu,  and  decrees,  wheu  as  upon  the  performance  of  them  the  pre&rvation  of  tboufaads  of 
his  majefty's  fubje6ts,  their  lands,  goods,  and  lives  does  depend;  and  plainly  perceivinE  that  it 
will  be  a  dire6l  fruflration  and  overthrow  to  the  authority  of  the  faid  commiflion,  if  toe  com« 
miflioners,  their  officers  and  minifters,  (ball  be  fubjcd  to  every  fuit  at  the  pleafure  of  the  delinquent 
in  his  majefty's  Courts  of  common  law,  and-fo  to  weary  ana  difcourage  all  men  from  doing  their 
duties  in  that  behalf ;  for  the  rcafons  aforefaid,  and  for  the  fupreme  reaton  above  all  reafons,  which 
.  is  the  lalvation  of  the  king's  lands  and  people,  their  lordfliips  have  ordered,  that  the  perfoos  for- 
merly committed  by  this  board  for  their  concempis  concerning  this  caufe,  (ball  ftand  committed 
until  they  releafe  or  fufficienily  difcharge  fuch  aaions,  fuits,  and  demands,  as  they  have  brought 
at  the  common  lawagainftthe  commiflioners  offewers,  or  any  the  officers  or  miniftcrs  of  the 
laid  com miflion ;  faving  unto  them,  ncverthelefs,  any  complaint  or  fuit  for  any  oppreffion  or 
grievance  before  the  Court  of  fcwers,  or  before  this  table,  if.  they  receive  not  juftice  at  the  com- 
sniHioucrs  hands.  And  their  lordfhips  further  order,  that  letters  from  this  table  (hall  be  writtea 
tmto  the  commiflioners  of  the  counties  therein  named,  and  unto  all  other  commiflioners  of  fewers 
of  like  nature^  when  it  Iball  be  found  needful,  requiring,  encouraging,  and  warranting  them  to  pro- 
ceed in  the  execution  of  their  feveral  eommifliona«  according  to  former  pradiceand  ufage,  any  lata 
difturbance,  oppofition,  or  conceit  of  law,  whereupon  the  faid  difturbance  has  been  grounded  not- 
withftanding;  ^iih  admonition  neverthelefs  that  care  be  taken  that  there  be  no  juft  caufe  of  com- 
plaint given  by  any  abufe  of  the  faid  commiflioo.  [And  in  the  very  next  pi.  vis.  Mo.  826< 
pi.  1114.  may  be  feen  ihe  downfall  of  that  great  man,  late  Ld.  Ch.  but  then  only  Sir  Edward 
Coke,  partly  by  rcafon  of  the  judgmenu  jiven  relating  to  the  commiflioocis  of  fewas»  Ac  w^ 
vill  there  appear.] 

2.  On  certiorari  the  defendant  jufltfied  diftrefs  for  an  acrt^ 
tflx :  and  whether  this  was  good  or  not,  was  the  queftion.  The 
Court  conceived  this  not  a  fit  way,  it  being  to  put  the  com- 
miflioners to  enquire  of  the  value  of  every  acre  j  but  on  return 
of  the  orders  by  certiorari  this  Court  cannot  determine  it^  but  the 
commijjioners  muft  I  and  in  trefpafs  or  trover  it  maybe  proper} 
and  ex  motione  Jeoffryies  a  procedendo  was  granted.  3  Keb, 
827.  pi.  54.  Mich.  29  Car.  2.  B.  R.  Commiflioners  of 
Sewers- v.  Newburg. 
Ibid,  at  the      3,  300  acres  of  land  in  the  fens,  were  demifed  at  60/.  a  year 

TTOtctdd"  ^^^^  ^^  J*  ^'  ^^^  covenanted  to  pay  all  taxes.  ^  A  tax  of^L 
cd,  that  the  V)as  impofed  on  thefe  lands,  and  a  penalty  of  3/.  incurred.  The 
fmUtfUni  officers  appointed  to  fell,  fell  lOO  acres^  part  of  the  ^pOyfor  33/. 
^  %^!^  ^^  ^'^  ^f  ^*'  commiflioners.  The  Icflbr  brought  a  bill  in  Chancery 
ftr  drain--  fof  relief,  fetting  forth  the  deiiiife  as  above,  and  that  the  leflee 
i>^,  is  made  having  in  his  hands  rent  fufiicicnt  fo  pay  the  3^!.  combined  with 
aft'^efauk  ^^  purchafof  (whgm  be  made  defendant)  miSh  to  defeat  him  oF 

of  paymcat;  tfaf 


the  inheritance,  forbore  to  pay  the  money ;  and^that  ihe  100  atres  twiMuitbe 
'  tvere   wcrtb   400/.     The  defendant  denied  combination,  and  J^^'  ■**. 
pleaded  to  the  reft  the  ftatute  of  draining,  and  that  the  fale  was  lo^^fe* 
made  according  to,  and  by  virtue  of  thofe  ftatutes.     Lord  Chan-  firft  to  or 
cellor  allowed  the  plea ;  for  he  c^uU  not  relive  contrary  to  an  cG  ^^^^^^  ^ 
tfparlianuntj  and  if  he  Ihould,  it  would  deftroy  the  whole  oeco-  fb?  d^fi^ 
nomy  of  the  prefervation  of  the  fens  $  and  compared  it  to  the  cafe  in  «rr«n» 
cf  a  mortgagor  of  houfes  ♦  in  London  of  great  value,  that  (h<>uld  be  cJJ^t  ^, 
fettled  by  the  judges  according  to  thofe  a£ts  made  concerning  Lon-  chapmMi 
don  to  be  rebuilt :  this  Court  (hall  not  examine  any  fale  on  pre-  ^^^^h  ^ec 
fence  of  equity,    2  Chan.  Cafes,  249.    Hill.  30  &  31  Can  %.  S/JjJ^ 
Brown  v.  Hamond*  ti^^u^ 

it  in  arrtm 
of  the  ti»  and  peatlty>  tad  it  rcenu  cmnfiUfit  no  more*    •  Ghaa.  CafiM,  tfo^ 

4*  A  gfmral  affijment  $n  all  the  lands  fromfucb  a  place  tofuch 
«  placf^  is  wrong ;  and  a  diftrefs  being  made  by  B*  by  warrantt 
ffXHD  the  commiffioners,  his  ading  under  the  warrant,  is  no  pica 
in  afiion  brought  againft  him,  nor  will  the  Court  of  Chancery 
interpofe  upon  fuggeftiog  this  matter  to  fuperfede  fuch  ai^iont. 
And  Lord  Chancellor  would  not  relieve,  and  faid  that  if  it  fliould 
aid  ill  fuch  cafe,  then  the  orders  of  commiffioners  of  fewers  would 
be  made  in  this  Court ;  and  that  the  money  levied  by  fuch  a 
wrongful  afieflment  ought  to  be  refunded,  and  a  new  afTeflfaottnc 
made.    9  Mod.  94, 95.    Pafch.  10  Gea    Bow  v.  Smith. 

5.  And  the  aiTelTment  being  to  raife  money  to  make  a  new 
iluice,  the  defendant  infifted  that  the  afieiTment  ought  to  hi  upm 
^ery  particular  tenant  proportionable  to  the  damage  he  might 
fuftain^  and  that  the  commiffioners  had  no  power  to  tax  him  ; 
for  that  there  was  an  old  .fluice  near  the  place  where  the  new  one 
was  intended  to  be  built,  which  wa$  fufiicient  to  fecure  all  the 
level ;  and  that  the  new  one  would  be  of  no  manner  of  advantage 
to  him,  and  therefore  he  ought  not  to  contribute  to  the  building 
it.  And  Lord  Chancellor  faid,  the  right  way  of  making  it  is  to 
a(refs  the  particular  lands  according  to  the  danger  they  are  in,  and 
that  it  is  not  nccejfary  to  name  ihe  owners  or  occupiers  of  fuck 
lands  I  for  the  commiffioners  may  not  know  them:  and  if  thp 
not  naming  the  owners  Ihould  make  the  alTeffinent  void,  there 
Would  be  an  end  of  all  aileffinents  by  commiffioners  of  fewers. 
9  Mod.  94,  95.    Bow  v.  Smith. 


(C)    Chargeable  towards  Repairs,  &c.     Who.     fSrrV^^ 


I.TN  replevin^  the  defendant  juftified  by  authority  of  a  com* 
'jL  miffion  of  fewers  dire£ied  to  W.  R.  and  to  furvey  all  walls, 
tic  in  the  Thames  in  Kent,  &c.  and  that  one  C.  was  aflefled  fo 
much,  for  non-payment  whereof  the  defendant  took  the  diftrfefs  ; 
that  the  jury  impannelled  by  the  commiffioners  prefented  that  C. 
beld  7  acres  next  adjoining  to  the  river,  and  in  which  the  diftrefs 

im  taken  for  9  iw  of'  8ft  per  iicre  airefTed  upon  the  faid  Ct    4nd 

that 
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^19  AefDetiBt^ 

that  the  juxyfiunJ  that  the  occupiers  of  the  faid  7  acres  always 
ufed  to  repair  the  faid  bank,  fometimes  by  prefentment  and  fome* 
times  wiiiout  i  and  that  other  perfons  had  land  amounting  to  8000 
acres  within  the  fame  hvely  JuhjeSi  to  be  furrounded  tf  the  faid 
bank  be  not  repaired.     Refolved,  lA,  That  finding  the  repairing 
by  the  occupiers  was  not  maieria),  becaufe  fuch  might  have  been 
tenants  at  will,  or  other  particular  tenants  as  could  not  by  their 
ad  bind  the  inheritance.     The  commiilioners  ought  to  tax  all». 
that  are  in  danger  of  being  damaged  by  not  repairing,  equally,  and 
that  hj  the  precife  words  in  the  form  of  the  commiflion  fpecified 
in  6  iz.  6.  cap.  5.  which  requires  all  who  may  fuflfer  lofs,  or  re- 
ceive advantage,  to  contribute  equally.    5  Rep.  99*  b.  ioo» 
Hill.  40  Eliz.  C.  B.     Rooke's  cafe. 
L  4^0  1      2.  if  the  owner  of  the  land  was  bound  by  prefcription  to  repair 
Waimfleyj.  ^^^  ^^„j^  ^f  j^^  rfver,  yet  opon  a  commiffion  of  fewers  awarded, 
Usopi^on  ^h^  commijjioners  ought  not  to  charge  him  alone  with  the  whole^  but 
inthucafe   muft  tax  all  that  have  land  in  danger }  and  the  ftatutes  were  made 
^h  ^°h  ^^'    ^o*"  **"*  purpofe ;  for  otherwife  it  might  happen  that  all  the  country 
commif.      bc  furrounded  before  one  fingle  pcrfon  can  repair  the  bank ;  and 
fiooert        this  appears  by  the  letter  of  the  ftatutes.    Per  Walmiley  J.    Nor 
to  chlam     ^**  *^  denied  by  any ;  and  judgment  was  accordingly  given  for 
him  who  u  the  plaintiff.    5  Rep.  loo*  a-  in  Rooke's  cafe. 

bound  ^Y  .  . 

preicription  onlyi  which  he  fays,  he  intended  where  no  drfault  it  in  bim ;  but  cohere  there  is  dem 
Jatili  in  him  (which  agrees  with  the  words  of  the  ftat.  of  23  H.  8.)  anJ  ho  inevitahle  necejfttyfor^ 
infwffieiency  or  othertvi/et  hut  that  he  himfeK  tna^  do  it,  there  he  htmfcif  only  fhall  be  charged  by 
force  of  the  faid  commiiTton,  and  he  faid,  that  his  reafon  given  in  Rooke's  cafe  implied  as  mocht 
viz.  For  otherwife  it  might  be,  that  all  the  country  (hall  he  furrounded,  which  reafon  imporu  bit 
intention,  that  all  that  had  lands  in  danger  fhould  not  be  charged,  but  in  cafe  of  infufBcicncy  of  him 
who  is  bound,  or  for  other  inevitable  neceflity.  10  Rep.  140.  a.  b.  in  Keighley's  cafe. 
Callis  Led.  2.  takes  notice  of  this,  and  aflcs  how  it  could  be  prefumed,  that  the  learned  makers  ol 
this  worthy  law,  would  have  ftricken  down  at  one  blow  fo  many  thoufand  prefcriptions,  cuftoms^ 
tenures*  covenants  and  ufes,  as  be  within  this  realm,  which  be  tied  and  bound  to-dp  and  make  the 
repairs  in  this  kind,  fome  in  confideration  of  houfes  and  land,  others  for  yearly  rents,  and  for  other 
caufes,  which  to  have  fet  at  liberty,  and  to  have  impofed  the  charge  on  the  levellers,  would  havn 
wrouEht  and  brought  a  wonderous  innovation,  change,  and  alteration  in  tbeCe  worKs;  all  whic6 
by  this  expolition  are  freed  and  favcd.  If  one  be  bound  by  prefcription  to  repair  a  wall,  yet 

to  prevent  a  prefent  and  publick  danger,  the  commilltoners  may  tax  otnera  to  do  it.    Per  Roll 
Cht  J*    Mich..  1649,  ^  ^^  ^^^  ^^  Outwell,  &c.  Inhabitants. 

3*  None  can  be  taxed  towards  die  reparation,  &c.  but  thofe  that 
have  damage^  &c.  by  the  default,  or  benefit  by  the  reformation*- 
10  Rep.  142.  b.  143.  a.    Refolved  in  the  cafe  of  the  Ifle  of  Ely; 

4.  If  one  is  bound  by  prefcription  to  repair  a  wall  contrs 
Fluxum  MariSf  and  be  keeps  it  well  repaired,  but  zfudden  unufual 

flood  breaks  it  down  or  overflows  it,  the  commiflioners  ought  to 
tax  all  that  have  lands,  &c.  and  who  may  be  any  ways  damagod^ 
and  this  by  reafon  of  the  inevitablenefs ;  but  otherwife  he-  only 
may  be  charged  who  by  prefcription  is  bound  to  do  it,  in  cafe  any 
default  be  in  him,  and  the  danger  is  not  inevitable.  lo  Rep« 
•  139.  a.  b.    Mich.  12  Jac.  C.  B.    Keighley's  cafe. 

5.  In  an  affion  for  taking  and  felling  a  diflrefs,  by  warrant 
from  commiflioners  of  fewers,  it  was  (among  otner  things)  /ii- 
flfted,  that  it  appears  there  are  800  acres  (f  land  which  are  in  the 
/bands  of  the  iing^  wluch  are  not  taxtd  as  by  law  they  ought^  and 


fa  the  tax  h  unjujiy  bccaufc  by  the  not  taxing  of  them  a  greater 
burden  was  laid  upon  the  reft  of  the  land  than  of  right  ought  to  be ; 
and  this  the  Court  held  a  good  exception,  and  faid  that  the  king's 
lands  are  taxable  by  the  ftatute.  Sty,  13.  Pafch.  23  Car.  B.  R. 
in  cafe  of  Whitley  v,  Fawfett. 

6.    In   irefpafs  the  defendant  jufiified  by  commiflioners   ofj"^^?*^ 
fewcrs,  the  pla'mtijf  replied  de  injuria  fua  propria  \  and  in  evi-  cordlng*to 
dcncc  to  a  j^ry  at  bar,  the  fluice  appeared  to  -be  in  the  level  in  the  very 
IVapping^  and  that  the  plaintiff  was  inhabitant  of  RatcUff  higher  Y^'^*  °f 
grounds    than  ran   through   thefe  into   the   Thames.      And    pc^'**^    ^^'^ 
Curiam,  all  grounds   that  do  annoy  the  fluice  are  chargeable, 
or  that  have  advantage  by  maintenance  of  it,  albeit  not  withia 
the  level ;  but  this  level  being  at  firft  overflowed,  and  drained  by 
a  private  ad  of  parliament  in  the  time  of  H.  8*  and  fo  the 
plaintiff  had  neither  benefit  nor  prejudice  5  therefore  the  diftrefs  ill 
taken,  which  was  agreed  per  Curiam  in  diredion  to  the  jury; 
and  verdid  for  the  plaintiff.     2  Keb,  675.  pi.  53,     Trin;  22 
Car.  2«  B.  R.     Anfcloi  v.  Barnard. 

(D)     Power  of  the  Commiflioners.  LIa/ ^ 

I,  nr^HE  commiflioners  decreed  a  new  river  to  be  cut  out  ofs.?.  cBuift 
X     the  river  O,  through  the  main  land  for  7  miles  in  the  Ifle  *98.  Hetley 
of  Ely,  unto  another  part  of  the  old  river  \  and  for  that  purpofe  ^'    **^^'* 
-  taxed  5  vills^  that  were  ftn^  fever  ally  ^  and  9  other  vilis  ouf  of  the 
ifle  in  the  county  of  Cambridge,  and  laid  the  tax  gen^rally^  viz.*  •SccfB)pi. 
5*  much  upon  one  town  and  fo  much  upon  another.     Refolved,  i*  \9'  ""^ 
ift.  That  the  commiffioners  cannot  make  a  new  river  out  of  the  to  bemV 
main  land,  for  4  reafons.     ifl.  The  23  H.  8.  prefcribes  the  form,  *^^  ^ 
&c.  of  the  commifTion  in  cxprefs  words,  which  extend  only  to  ^^^^^  ^''* 
reparation  and  new  making  of  ancient  walls.     2dly,  The  words  quenTrsancf 
(et  alia)  which  were  included  in  the  ftatute  of  b  H.  6.  and  the  ^^-^  ^^ 
Jubfequent  a£ls  are  omitted  out  of  this  iommijfton.     3dly,  All  the  Jhri'kc^r 
former  acts  were  temporary^  but  this  of  23  II.  8.  which  eftablifhes  folutioni. 
this  commiflion,  is  made  perpetual  by  3  E.  6.  cap.  8.     And 
therefore  it  would  be  hard  to  enlarge  it  beyond  the  words,  and 
empower  commiffioners  to  try  new  inventions  at  the  country's 
charge.    4thly,  It  appears  by  the  writ  of  ad  quod  damnum  in 
the  Regifter  252,  and  F.  N.  B.  225.  (E)  that  a  new  trench  or 
river  cannot  be  made,  and  the  old  one  Aopped,  "without  an  ad 
quod  damnum  and  licence  of  the  king  \  but  if  an  old  fewer  be 
to  be  cleanfed,  fome  little  alteration^  in  refpe<^  of  the  natural 
'  change  of  the  current,  &c.  may  be  made  for  tke  public  good.     So 
if  an  old  wall  be  broke  down  by  the  rage  pf  the;  water,  another 
may  be  made  within  the  fame  level ;  for  this.i^  po  new  invention: 
but  when  by  timely  reparation  of  the  old  wall  the  extreme  peril 
may  be  avoided,  no  other  ought  to  be  made ;  and  if  new  in- 
ventions propofed  (as  artificial  mills  to  caft  out  water.^  &c. )  are 
Voti  XI^«  li  /    apparently 


Lc  re- 
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apparently  profitable^  no  owner  will  deny  contribution  by  confent. 
JO  Rep.  141.     Mich.  7  Jac.    The  cafe  of  the  Iflc  of  Ely. 

2.  if  lands  or  chattels  are  given  for  reparation  of  a  fea^wall^ 
that  is  within  the  jurifdi<5tion  of  the  commiffioners,  and  they  may 
meddle  with  it.  Mar.  200.  Pafch.  18  Car.  cited  by  Brampfton 
Ch.  J.  to  have  been  adjudged. 

3.  Lejfeefor  years  of  lands  within  a  level,  fubjeft  tp  be  drowned 
by  the  fea,  covenanted  to  pay  all  aJfeJfmentSy  charges,  and  taxes, 
towards  or  concerning  the  reparation  of  the  premijfes :   a   well 
which  was  in  defence  of  this  level,  and  built  Jiraightj  was  thrcivn 
down  by  a  fudden  ,and  inevitable  tempf/l ;  one^  within  the  level 
iubje£^  to  be  drowned,  dijburfed  all  the  money  for  building  a  new 
wall  by  order  of  the  conimiinoners  of  fewers,  a  new  wall  zvas 
iuUt  inthiform  of  a  h^feJhoe\  and  the  commiflioners  taxed  every 
man  within  the  level  towards  repaying  the  fum  difburfcd,  and 
among  others  the  lejfee  fr  ycarsy  whom  tliey  alfo  trujicd  with  the 
€olleiling  all  the  money ^  and  charge  him  totally  for  the  land  (not 
levying  any  thing  upon  him  in  reverfion)   and   alfo  with  da- 
mages, viz.  Inierejl  for  the  money,     I.efiee  for  years  dies,   the 
leafe  being  within  a  (hon  time  of  expiration ;  his  executor  enters 
into  the  land,  and  the  commiflioners  charge  him  wi'.h  the  whole, 
and  the  years  immediately  after  expire:  the  executors  brought  a 
certiorari.      Brampfton   Ch.   J.    faid    that   here   arc   5   points, 
ift.  Whether  the  covenant  fhall  extend  to  this  new  wall.     And 
Brampfton  and  Heath  J.  held,  that  the  covenant  extends  well  io 
this  new  wall^  and  that  the  making  it  in  a  new  form^  viz.  Of  a 
horfe-fhoc,  is  not  material,  fo  as  it  be  adjoining  to  xht  land,  as 
here  it  was ;  for  that  may  be  ordered  according  to  their  difcre- 
ttons*     And  Brampfton  faid,  that  it  is  a  rule  in  law,  that  every 
man's  covenant  (hall  be  conftrued  ftrongeft  againft  himfelf;  and 
though  in  this  cafe  the  new  wall  be  not  parcel  of  the  prcmifles, 

r  422  3  as  it  was  at  the  time  of  the  covenant,  becaufe  that  was  a  ftraight 
wall,  yet  according  to  the  words  of  the  covenant,  this  tax  is  to- 
wards the  reparation  of  the  premiftles ;  and  (hould  it  not  extend 
to  this  new  wall,  the  covenant  would  be  vain  and  idle :  and 
clearly,  the  meaning  of  the  parti«s  was,  that  it  fliould  extend  to  all 
new  walls.  Mar.  196*  199.  pi.  241.  Pafch.  18  Car.  Com<^ 
mins  v.  Maflam. 

4,  Another  point  was,  whether  this  collateral  covenant  h^ 
fvithin  their  jurifdiifion.  And  as  to  this,  Brampfton  and  Heath 
held  that  it  was :  and  Heath  conceived  the  leftee  bound  by  it^ 
becaufe  it  is  prefumed  that  the  leflee  has  confiderable  benefit  by  it^ 
and  that  the  commiflioners  might  take  notice  of  it.  And  he  faid^ 
that  though  the  covenant  (hould  not  bind  the  lef&e,  yet  for  his 
part  he  would  not  reverfe  the  decree  for  that,  becaufe  where  they 
havejurifdi£tion  they  may  proceed  according  to  their  difcretions  } 
and  he  covenanted  to  pay  all  taxes  concerning  the  premijfes^  and 
here  this  concerns  the  premifles,  notwithftanding  the  wall  be  in  a 
new  form.  And  Bratnpfton  faid,  that  true  it  is,  as  it  is  laid 
28  H.  8.  that  contrads  are  as  private  laws  between  party  and 
forty  i  but  he  obferved  that  bg  tb$ir  c^mmiJpoM  tbiy  may  chargt 
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tverj  man  according  to  his  tenure^  portion^  and  profit;  and  though 
he  that  is  bound  by  cuftoin  or  prefcription  to  repair  fuch  walls,  is 
not  within  the  words  of  their  commiffion,  yet  it  is  refolved  in  the 
JO  Rep.  139,  140.  in  Keighley's  cafe,  that  the  commiffioners  may 
take  notice  of  ir,  and  charge  only  him  for  the  reparations  where 
there  is  default  in  him,  and  the  danger  not  inevitable ;  and  by 
the  fame  reafon  that  you  may  essclude  this  covenant  from  being 
within  their  jurifdi£)ion,  you  may  exclude  ()refcription  alfo.  He 
agreed  that  a  covenant  nurely  collateral^  as  a  covenant  by  a 
Jfranger^  to  pay  charges  for  repairing  fuch  a  wall^  is  not  within 
their  jurirdiitioii,  becaufe  he  is  a  mere  Oranger,  and  cannot  be 
within  their  commiflion ;  but  here  the  covenantor  is  occupier  of 
the  land.  Mar.  igS*  200*  pl«  241.  Pafch.  18  Car.  Com* 
mins  V.  Maflam. 

5.  A  3d  point  was,  whether  their  power  extends  to  an  exe- 
cutor, or  not  ?  Heath  faid,  that  the  teftator  was  chargeable,  and 
here  the  executor  occupied^  though  it  was  only  for  a  fliort  time, 
and  he  was  an  occupier  at  the  time  of  the  decree ;  and  therefore  it 
is  reafon  that  he  (hould  be  charged.  And  Brampfton  held  the  exe- 
cutor is  chargeable ;  and  though  now  the  executor  was  faid  not  to 
have  aiTets,  yet  they  both  held  that  he  not  having  alleged  that 
before  the  commi^ioners,  has  loft  that  advantage,  and  cannot  do 
it  now  ;  and  it  Jball  be  intended  that  he  had  affets^  by  his  not  gain» 
faying  it  before.     Mar.  198.  200.     Commins  v.  MafFam. 

6.  A  4th  point  was,  whether  the  commiffioners  had  jurif-- 
di^ion  of  damages^  or  not,  viz.  To  charge  the  lejfee  with  the  in* 

terejl  of  the  money.    And  Heath  held  clearly  that  they  had,  becaufe  ' 

they  had  jurifdi£lion  of  the  principal.  And  Brampfton  faid  that 
he  ai  firfl  chiefly  doubted  of  this  point,  but  he  now  holds  that 
it  is  witliin  their  jurifdidion  \  and  put  the  cafe  that  one  in  ex- 
treme neceffity,  as  in  this  cafe,  difburfe  all  the  money  for  the  re- 
parations of  I  he  wall,  or  fea-bank^  if  the  cafe  had  gone  no  farther, 
dearly  he  (hall  be  repaid  by  the  tax  and  levy  after;  and  conceived 
by  the  fame  reafon  they  have  power  to  allow  him  damages  and- 
ufe  for  liis  money ;  for  if  it  fliouJd  not  be  fo,  it  would  be  very 
inconvenient  \  for  who  would  after  diiburfe  all  the  money  to  help 
that  imminent  danger  and  neceffity,  if  he  (hould  not  be  allowed 
ufe  for  his  money?  And  the  leffec  here  is  only  charged  with  the 
xiamages  for  the  money  collef^ed,  which  he  had  in  his  hands,  and 
xronverted  to  his  own  ufe;  and  therefore  it  is  reafonable  that  he 
ihould  be  cliarged  with  all  the  damages :  befides,  they  having 
lonufance  of  the  principal^  have  conufance  of  the  acceffary^  as  in  this 
cafe  of  the  damages.     Mar.  199.  201.     Comins  v.  Madam. 

7.  The  Court  was  moved  to  quafh  an  order  made  by  the  com-  [  4^3  J 
fniffioners  of  fewers,  charging  the  inhabitants  of  Weftham  in  Eflex, 

for  ereSfing  of  a  tumbling  bay  (to  prevent  an  inconvenience  occa^ 
fioned  by  Condon  Lock^  which  in  the  very  order  is  faid  to  have 
been  ereiied  for  a  private  benefit)  and  of  a  lock  to  prevent  the 
damage  which  the  tumbling  bay  would  oecafion  to  the  navigation. 
The  Court  was  of  opinion,  that  the  order  could  not  be  main- 
,laiQed;  becaulir  it  was  out  of  the  power  of  commiffioners  of 

I  i  2  ftwcrs 
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fewers  to  charge  inhabitants  for  finding  an  expedient,  hoW  a  thing 
cre6led  for  a  private  benefit  may  be  continued^  and  yet  be  no 
nuifance;  their  bufincfs  Ihould  have  been  to  have  abated  the 
nuifance.  10  Mod.  159.  Pafch«  12  Ann.  B.  R.  The  Inha* 
bitants  of  Wefiham's  cafe. 

8.  Commiflioners  of  fewers  have  no  power  ta  mate  a  river 
navigable^  nor  even  to  improve  the  navigation  of  a  river,  beyond 
what  it  was  before.  Preferve  it  they  may  in  the  (late  it  was,  by 
removing  obftru^ions^  and  other  natural  ways ;  but  they  cannot 
even  help  the  navigation  by  erefling  locks,  or  any  fuch  artificial 
method.  10  Mod.  159.  Pafch*  12  Ann.  B.  R.  The  Inha- 
bitants of  WeAham's  cafe. 


Sef(B)pi.t.  (E)     Commiflioners   puniflied. 

the  noie.        ^     ^  1      ^ 
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I.  /COMMISSIONERS  of  fewers  upon  the  flatute  of  9.3  H.  8. 

V>l  ojfejfed  a  fine  upon  the  village  of  D,  and  appointed  it  to  bt 
levied  by  y.  S.  and  Tr,  S.  upon  thi  cattle  of  the  plaintiffs  and  they 
to  fell  them  for  the  fine,  which  was  done :  H.  the  plaintiff  brought 
hii  a£lion  againftthem  in  this  Court,  and  had  judgment*  Th« 
commiffioners  called  him  before  them,  and  importuned  him  to  re- 
leafe  the  adlion,  which  he  refufing,  they  committed  him  to  the  gaol^ 
and  the  warrant  to  the  gaoler  was,  to  take  and  keep  the  faid  H. 
without  bail  or  mainprize,  till  he  (hould  hear  further  from  them  of 
fome  order  taken  for  his  delivery:  the  Court  granted  an  attach- 
ment againd  the  commifiloners.  Some  of  them  appearing  v;ere 
fined :  it  was  holden,  that  the  warrant,  by  them  made,  was  in 
dire£t  oppofition  to  the  authority  and  judgment  of  this  Court ;  and 
againfi  one  of  the  commiflioners,  who  being  warned,  did  not  ap- 
pear, an  indldtment  of  premunire  was  drawn  upon  the  fiatute  of 
27  £•  3<  cap.  I.  for  his  illegal  ading  as  a  commiflioner.  But 
he  procured  the  king's  pardon,  which  at  laft  was  allowed  of  by 
llie  Court.  Cro.  J.  336.  pi.  5.  Hill.  11  Jac.  B.  R.  Hetley 
and  Sir  John  Boyer,  Sir  Anthony  Mildmay  &  al*. 

2.  The  commiflioners  of  fewers  made  a  tax  for  reparation  of 
Wapping  wall.  The  inquifltion  upon  which  the  rule  was  made 
was  removed  by  certiorari  into  B.  R.  They  made  a  new  ratCy  and 
fined  the  inhabitants  for  not  colleSfing  it.  Whereupon  another 
certiorari  iffuedj  and  then  a  thirds  after  which  an  attachment  went 
againft  them,  and  being  thereupon  brought  into  Court,  it  was  ob* 
jeded,  that  by  the  flatute  13  Eliz,  cap,  9.  the  commifllioners  of 
fewers  were  not  bound  to  obey  certioraries  out  of  this  Court,  nor 
to  remove  their  orders  \  fo  that  here  was  no  contempt.  But  per 
tot.  Cur.  the  flatute  does  not  extend  to  returns  of  certiorariesy  hut 
excufes  them  from  certifying  their  orders  into  Chancery^  as  by  the 
flatute  of  H.  8.  they  were  to  do  before  to  the  intent  to  have  the 
royal  aflent  \  whereupon  tity  WiU  fined  40I,  each,  and  committed 


for  the  contempt.    Lev.  288-    Pafch,  12  Car.  2.  B.  R.    The  ws'tvotJsof 
King  V.  Smith  &  zV  Commiffioners  of  Sewers.  ^TrT'^' 

They  were  (ifM*d  40  marks  a-piecc,  for  not  obeying  the  firft  writ,  and  to  marks  a-piccc  for  not 
'  obeying  the  fecond  writ,  ^d  Twifden  J.  faia,  it  was  refolved  in  a3d  Car,  That  .this  iUtute 
'*  has  no  reference  to  this  Coorr,  and  that  this  cUufe  extends  only  to  certificates' and  reiurns  into 
Chancery:  the  flattite  fpcaks  of  fupcrfedcas,  &c.  which  ifTue  out  of  the  Court  of  Chancery  only; 
for  this  Court  does  not,  nor  ever  did,  fend  out  fupetfedeaa's*  but  this  Court  fends  out  certiorariea 
which  are  to  bring  the  bufinefs  before  the  kin^;  here,  and  the  words  of  ihem  arc  quia  coram  nobis 
termiMari  volumus^  ^  nwt  alibi,  Kcl>ng  Ch.  J.  laid,  it  is  provided  by  23  H.  8.  cap.  5.  That  the 
l4ws,  a6)s,  &c.  to  be  made  by  the  commiffioners  of  fcwcrs,  Ihould  ftand  good  and  enefiual,  &c. 
no  longer  than  the  commiinon  endured,  except  they  wete  engrofied  in  parchmntt  and  certified 
under  their  feals,  into  the  king's  Court  of  Chancery ;  and  then  the  king's  royal  aflent  to  be  had  to* 
the  fame,  &c.  But  that  was  altered  by  this  of  13  £Iiz.  whereby  it  isena6led,  that  their  laws,  &c. 
fhould  ftartd  and  continue  in  force,  without  any  fuch  certificate  to  be  madf  thereof  into  the  Chan- 
cery ;  and  then  a  little  after  in  this  ftatute  follows  the  claufe  which  has  been  read,  and*  that  refers 
wholly  to  certificates  or  reiurns  to  be  made  into  Chancery,  for  the  purpofc  aforementioned.  It  ia- 
plain,  the  claufe  refers  not  to  this  Court,  for  it  fpeaks  of  returning  their  commiflTtons;  now  their 
commiflions  were  never  returnable  into  this  Court;  this  Court  tannot  ht  oufied  of  its  jurifdiiiivn 
without fpeciaf  tifordix  here  is  the  laft  appeal,  the  king  himfelf  fits  herev  and  that  in  perfoo  if  he 
pleafes,  and  his  prcdeceflors  have  fo  done;  and  the  king  ought  to  have  an  account  of  what  is  done 
oelow  in  inferior  jurifdiflions.  It  is  for  avoiding  ol  oppreiTions,  >nd  other  mifchicFs. 
Mod.  44,  pi.  98.  Hill,  ai  &  28  Car.  B.  R.  S.  C.  accordingly.  And  upon  reading  the  claufe  m 
the  flatute  of  13  EJiz.  cap.  9.  Kelyng  Ch.  J.  faid,  that  by  the  (latuie  of  33  H.  8»  no  orders  of  the 
commilTioners  of  fewers  are  binding  without  the  ro)  al  aflent.  Now  this  ftatute  makes  ihem  bind- 
ing  without  it,  and  enafls,  that  ihi  y  Ibail  not  be  reverfed,  but  by  other  commiflionera.  Yet  it 
never  was  doubted,  but  tliat  this  Court  might  queftion  the  legality  of  their  orders  notwithftanding,. 
There  is  no  jurifdidion  that  is  uncontroulable  by  this  Court.  Sir  Hxnry  Humoati's  cafe  was 
a  famous  caic.  and  we  know  what  was  done  in  it. 

a  Hawk.  PI.  C.  286.  cap.  27.  S.  23.  fays,  that  a  certiorari  to  removt  proceedings  lies  to  thecom* 
miflioners  of  fewers,  nocwitbftanding  the  claufe  in  the  13  Eiis.  cap.  9*  Par*.  ^.  and  is  the  margia 
cites  the  cafes  above. 


(F)     Proceedings. 

I,  TF  it  he  found  before  commjjioners  of  fewers,  that  fuch  a  perfon 
JL  ought  to  repair  a.  bank,  and  this  is  removed  into  B,  A.  the 
Court  wiJi  not  quafr  this  inquifition,  nor  grant  a  new  trialy  unlefs 
the  perfon  found  guilty  will  repair  it ;  and  if  afterwards  he  fliould 
h  acquiitedj  hejhall  be  reim}'wfed:  but  becaufe  the  party  would  not 
do  it,  a  procedendo  was  granted.  Sid.  78.  pi.  2.  Trin.  14. 
Car.  B.  R.    Ld.  Dunbar's  cafe. 

2.  By  the  ftatute  15  Car.  2.  cap.  17.  it  is  enabled,  that  there  aKeb.  8t. 
ihall  be  certain  commiffioners,  who  Oiall  have  power  to  receive  P*»8<»«s.C- 
claims,  concerning  the  fens  in  the  counties  of  Cambridge, 
Huntingdon,  &c.  and  to  fettle  their  bounds,  and  make  and  re- 
turn their  decrees  into  the  petty-bag  in  Chancery.  After  con- 
sideration of  the  ftatute,  it  was  refolved,  that  no  certiorari  ftiall  be 
granted,  and  if  any  be,  there  (hall  be  a  procedendo :  for  it  is  a 

new  judicature^  and  ahfolute  in  the  commiffioners  by  this  new  law, 
with  which  this  Court  has  nothing  to  do^  if  they  proceed  according 
to  the  flatute  I  but  if  not  then  all  is  void,  et  coram  non  judice,  and 
the  parties  are  at  liberty  to  examine  it  in  an  adlion  at  commoa 
law.  Sid.  296.  pL  20.  Trin.  18  Can  2.  B.  R.  Ball  v. 
Parteridge. 

3.  A  certiorari  was  prayed  to  remove  a  prefentment  in  Middle- 
fex  for  not  repairing  a  fewer,  in  regard  they  could  not  try  whether 
the  defendant  ought  to  repair  or  not ;  but  per  Curiam,  they  may 

li  3  as 


U24  Setoer?; 

fts  well  try  a  nuifance  at  a  leet ;  therefore,  without  oath  made  by 
the  defendant  that  the  cdmmij/ioners  refused  a  t.avefe^  they  would 
g'^ant  no  certiorari^  efpecialiy  being  on  the  view,  and  tlie  de- 
fendant, on  the  diftrefs  for  the  fine,  may  try  all  over  again  here. 
2  ICeb.  137.  pi.  I.  Hill.  18  &  19  Car.  a.  B.  R.  CommiC- 
fioners  of  Sewers  v.  Wilmorc. 

4.  Offly  prayed  a  diftringas  upon  the  cafes  10  Co.  in  the  Ifle 
of  Ely,  and  to  repair  fea-walls   in  the  county  of 

Eflfex,  which  the  Court  denied,  there  being  here  no  fuch  judicial 
[  4^5  1  writ,  but  only  on  the  ftatute  Weft.  2.  cap.  -  .  .  but  only  in  the 
Chancery.  2  Keb.  255.  pi.  36.  Trin.  19  Car.  2.  B.  R.  Anon, 
cites  37  Aff.  10.  Prcfentments,  Br.  9. 
But  ibW.  c.  tVhere  orders  of  commiffioners  of  fewers  are  removed  into 
A^*  b'"r*  ^*  ^'  ^y  certiorari,  /A^  Court  does  not  file  them,  but  hears  counfel 
Anon.  "  ^P^n  ^he  matter  of  them,  before  filing  j  for  if  they  arc  good,  the 
wiicTc  rhe  Court  Will  grant  a  procedendo,  which  they  caimot  do  after  they 
fbTwoiid  *''«  ^«^-     ^  Salk.  145.  pi.  6.     Hill.  II  W.  3.  B.  R.  Anon. 

^le  them  In  any  tafe^  Vfbtre  no  apparent  danger  It  like  to  enfue  by  the  delay^'-^—Ovi  motion  to  file  m 
return  to  a  certiorari,  dirc£lcd  to  the  commiiTioners  of  fewcrS)  the  Court  faid)  that  in  thefe  cafrt 
they  only  make  a  rule  to  Jhew  caufe-,  and  accordingly  did  fo  in  the  prefcnt  cafe,  s  Barnard,  kep. 
in  B.  R.  1^1.    Trin.  5  Geo.  2.  1733.  Anon. 

6.  In  cafes  of  fewers  £.  R.  inquires  into  the  nature  of  the  faR 

before  they  grant  a  certiorari  to  remove  orders,  that  no  mifchiefs 

may  happen  by  inundations  in  the  mean  time^  but  diis  is  only  a  4m^ 

cretionary  execution  of  their  power ;  for  wherever  a  new  junf- 

di£lion  is  ereded,  be  it  ]by  private  or  public  ad  of  parliament,  it 

is  fubjefl  to  the  infpedion  of  this  Court,  by  writ  of  error,  cer* 

tiorari  or  mandamus,    i  Salk.  146.  ph  7.    1  rin.  12  W.  3.  B.  R« 

in  the  cafe  of  CardifFe  Bridge. 

There  lit         7,  Motion  was  made  for  a  certiorari  to  remove  up  fome  orders 

OnirTof  *    of  fewers,  and  affidavits  were  produced  that  the  removing  them 

B.  R  that    could  be  of  no  prejudice  j  but^  becaufe  there  was  not  likewife  an 

no  order  of    affidavit  of  notice  of  the  motion  given  to  the  commffioners^  the  Court 

'fi^mliol     ''^^"'^^  ^^  make  even  a  rule  to  (hew  caufe.     2  Barnard.  Rep.  in 

{T\sVx%        B.  R.  283.    Trin.  6  Geo.  2.  1733.    The  King  v.  Butler.     . 

ought  to  be 

Jiifd  ^*itbout  notice  given  to  the  parties  concerned.  Alfo  it  is  every  day*s  pra£lice  of  that  Court, 
before  it  iwill  fufFcr  the  return  of  a  certiorari  for  the  removal  of  the  orders  of  fuch  com  million  era 
to  he  filed,  to  hear  affidavits  concerning  tbe  fa&s  wbereon  tbey  are  grounded;  and  if  the  matter 
(hall  ftill  appear  doubtful,  to  dir'8  tbe  trial  of  feigned  iffuet,  and  eitber  to  Jile  the  return^  or/uptT' 
Jfdc  the  cenicrarii  and  grant  a  procedendo,  as  maU  appear  to  be  moft  reafooablc  for  the  trial  of 
iiif  h  ilTurs,  and  to  give  coOs  againft  tbe  profecutor  of  the  certiorari,  if  it  appear  to  have  boe» 
grouudlcfi.    a  Uav^k.  Fl.  C.  288  cap.  27.  S.  34. 


$?e(A}pI. 
^.  S.  II  ,-— 
«5ec(C)pl.i. 


(G)    Pleadings  and  Exceptions. 


s.c.  Lat.   i.T^    BROUGHT  an  aSion  of  trefpafs^  1  Car.  againfl:  W. 

nlme  oV*"*"     -^  •  ^"^  ^'/f  *^^'^s  °f^'?  ^^^^'»  ^'^-  ^"^^yinfl'/J  **»«  ^'^ins 

THiKsiy  of  them  by  authority  of  a  commiffion  of  fewers,  granted  by  tbe  late 
V.  Warn  King  J.  for  a  tax  aHefTed  by  authority  of  that  according  to  a 
A>n>NANDs.  ft^^^t^  22  [23]  H-  8.  cap.  5,  And  the  bar  adjudged  UU  bc- 
fiacd,  that  caufe 


caufe«they  do  Mt  aver^  that  the  afftjftnent  was  in  the  time  ^the/m///- 
King  y.     For  the  commijfton  is  expired  by  the  death  of  the  king.  ]f^J;^  J*^ 
And  note  well  the  claufe  in  the  ftatute  32  [23]  H.  8.  (hall  be  in-  awbo^iiyof 
tended  in  the  time  of  the  fame  king  that  granted  the  commijfton.  '^f  <"«''"- 
Artd  rule  was  given  for  judgment.     Noy.  88.     Trin.  2  Car.  li^^^^^fj^^ 
B.  R.    Tharfby  v.  Warn  and  Sands.  not  aid  ih^ 

matter,  it 

htiftg  on  dtmurrrr.  but  if  the  plaintiff  bad  joined  ifflfte,  avd  it  had  been  found  fvitb  tbe  dtfcndanU 

the  implication  would  peiha{'S  avaiJ.     Ic  wit  iin(wcrcd,  that  this  plcddmi;  is  vgteciibie  to  the 

nuords  of  the  fiatute.  that  it  Jbaii  be  without  exp'fition  of  tbe  circumjlance^  and  thai  the  (lacMte 

limitx  tbe  form  of  tbe  replieatitm^  and  thai  theic  arc  many  preceden:s  according  to  this  form* 

Doderidge  J.  faid,  that  the  plea  is  nut  grnid  at  common  law,  nor  by  the  liatuie  13  £Ii£.  which 

was  an  addition  to  23  H.  8   in  two  cafrs,  as  thai  when  the  commifljfxn  ^^ftcTmincs  by  (upcrfedeast 

that  the  laws  and  a6s  made  berore  (hail  continue  till  repealed  by  fubfcquent  commiffioners.    And 

that,  when  the  commiirion  expires,  vis.     After  ihc  end  of  10  years,  all  laws  made,  &c.  (hall  con- 

linuc  for  one  year  next  after.     But  that,  in  this  c^ife,  the  commiflion  is  not  deterrainrd  by  any 

of  ihofe  ways,  but  by  the  king's  death  :  fo  that  this  cafe  is  only  upon  the  iiatutc  of  23  U.  8.  5. 

He  likewife  held  ihc  plea  ill,  becaufc  it  did  not  fbexu  tvben  tbe  taxft  was  made\  and  this  notwith- 

fianding  the  general  woi  ds  of  23  H,  8.  touching  pleadings ;  for  thj;  is  to  tbe  intent  that  f    a.^.  6    1 

tbe  officer  fball  not  be  inforced  to  fay  the  particular  time  \i/hen  tbe  commijjion  %uas  granted^  •*•    ^  J 

nor  ^vhat  ofdirtances  in  particular  thuy  make^  &c.     But  for  any  thing  appearing  here,  it  might  be^ 

that  tbe  commffion  Hvai  determined  before  the  tax  afftffedy  and  then  the  diltrefs  is  not  good  ;  io  thaC 

it  is  a  necetfarv  circumltance,  or  laiher  a  matter  of  fubftance  10  mention  the  time.     And  i*  to 

the  obje^ion,  that  it  was  faid  to  be  by  authority  of  the  commiirion.  and  that  thereby  it  it  implied, 

that  it  was  beiore  the  king's  demife,  the  commiflion  being  determined  thereby,  and  that  it  is  a 

geocrai  law  whereof  the  Court  (hall  take  notice,  the  Court  denied  it,  bccaufe  it  is  particular 

touching  the'  commiflionets  of  fewers,  and  the  Court  is  not  bound  to  take  notice  of  it.     But 

though  the  lUtutc  irfrlf  were  a  general  law,  yet  the  laws  made  by  the  com  mi  fli  oners  are  not  fo. 

And  as  to  thr  preci  dents,  they  aie  all  of  the  fame  kind  that  granted  the  commiflion.     And  to  thit 

J'>nrs  an-l  Whiilock  J.  accorded,  and  rule  ior  judgment,  if  plaintiff  would  nut  coafcot,  that  dc* 

lend  nt  ihould  alter  his  plea. 

2.  Upon  a  certiorari  to  the  commiffioners  of  fewers,  they 
made    a   certificate,   to    which   divers   exceptions    were   taken, 
I  ft,  That  it  appears  not  by  the  certificate,   that  the  commijjion 
was  under  the  great  fcal  of  England,  as  it  ougnt  to  be  by  the 
ftatute  of  23  H.  8.  cap.  5.     2dly,  I'he  certificate  does  not  ex* 
prefs  the  names  of  the  jurors^  nor  Jhcw  that  there  were  1 2  fworn, 
who  made  the  prefentment,  as  by  the  law  it  ou;^ht  to  be ;   hut 
only  quod  prefntatum  fuit  per  juratores,  (o  that  there  might  be  but 
two  or  three,     3dly,  It  appears  by  the  certificate,  that  it  wa.s  pre* 
fented  hy  the  jury,   that  the  plaintiff  ought  to  repair  fuch  a  wally 
hut  it  is  not  fhewed  for  what  caufe  j   either  by  reafon  of  his  land, 
prefcrlptton  or  otherwife      4thly,  They  prefent  that  there  want 
reparations,  but  does  not  Jhew  that  it  lies  within  *  the  level  and  •Exception 
commiffion,     Sthly,  There  was  an  aflelTmcnt  without  a  prefent-  tQ**'*^^f 
ment  coiitrary  to  the  ftatute,  for  it  is  preferted  that  fuch  a  wall  of  commit 
wanted  reparation^  and  the  convniffioners  affejfed  the  flaintiff  for  fioncis  of 
reparation  of  that  wall  and  another^  for  which  there  was  no  pre-  /f^'^*"'  *" 

/.  *  ^  -'^  ,  ,       ,T^,  ,   ?,  ,  -  .  '^  .       the  county 

lentment.     othly^  The  tax  was  laid  upon  the  perjon^  whereas  by  of  Notring- 
the  ftatute  it  ought  to  be  laid  upon  the  land,     ythly.  There  was  ham;  be- 
%  no  notice  given  to  the  plaintiffs  which  as  he  conceived  ought  to  ^^^ll\^^^ 
have  been,  by  reafon  of  the  great  penalty  which  follows  for  non-  that  'the 
payment  of  the  afleflment ;  for  by  the  ftatute  the  land  ought  to  be  p^ace  to  be 
fold  for  want  of  payment,     Thcfe  were  the  principal  exceptions  ^^ll^^llf'^ 
taken  by  the  folicitor.     Lane,  the  prince's  attorney,  took  other  county,  or 
exceptions,      ift,  Becaufe  they  affefs  the  plaintiif  upon  infor-  that  it  was 

I'i  4.  mationi  «»*»"'*' 
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/rt*/rr ;  for    tnatlofi ;  for  they  faid,  they  were  credibly  informii^  that  fuch  a 
*^onc'  thc^''  ^^'^*''^  wanted  reparationj  and  that   the  flaintijf  ought  to  repair 
Ccurttvoyld  it  \  whcfcas  thcy  ought  to  have  done  it  upo.i  prcfentment,  aiid 
nottjyajhit  not  upon   information,  or  their  private  knowledge,     adly,  Titf/ 
7iHclutbut  ^^^y  ''fdP^  ^*^  plaintiff,  and  for  not  payment  fold  the  dijirefy  which 
it  ^vas         by  the  law  chey  ought  not  to  do,  for  that  enables  them  only  to 
drained;  as  diftraiH  ;  and  it  was  intended  by  the  fiatute,  that  a  replevin  might 
hi  "wa"f    ^^  brought  in  the  cafe,  for  it  gives  avowry  or  juftification  of  a 
•ifo,  by  *    diftrefs  taken,  by  reafon  of  the  commii&on  of  fewers,  and  there 
TwifdcD,     ought  to  be  a  replevin,  otherwife  no  avowry;  and  if  (ale  of  the 
l^iJ*cndable.  diftrefs  ftiould  be  fufFered,  then  that  privilege  given  by  the  parlia- 
s  Kcb.  4s.   ment  fliould  be  taken  away,  which  is  ilot  reafonable :  Keeling  of 
pi- ^i-        the  fame  fide,  and  he  (aid  it  was  adjudged,  Pafch.  14  Car.  in  this 
Car.2.B.R-  ^ou^t  in  Hunger's  cafe,  that  the  certificate  of  the  commi(rioncr8 
.  ThcKingv.  was  infufHcient ;  becaufe  that  it  was  not  (hewed  that  the  com* 
Ts'^* 'i"    "^*^*^"  ^^^  under  the  great  feal  of  England,  as  by  the  ftatute  ft 
*  *^*^^  S'  ought  to  be.     And  the  judges  then  in  Court,  viz.  Mallet,  Heath 
and  Bramfton,  (Irongly  inclined  to  many  of  the.  exceptions,  but 
chiefly  to  that,  that  there  wanted  the  words  virtute  literarum  pa- 
ten tium.     But  day  was  given  to  hear  counfel  of  the  other  fide. 
Mar.  123.  pi.  202.     Mich.  17  Car.  B.  R.  Anon. 

3.  W.  brought /rw^r  agai aft  ¥.  for  taking  his  cattUy  tic.  by 
warrant  of  commiffioners,  for  not  paying  a  tax  fet  by  them  to- 
wards the  reparation  of  fea-walls ;    the  defendant  pleads  all  the 
fpecial  matter^  \3(j  way  of  juftification ;  the  plaintiiF  demurs,  and 
upon  the  demurrer  takes  (among  others)  thefe  exceptions  to  it. 
-  -lift?  To  the  fetting  forth  of  the  commiiHon,  in  that  he  Jhews  not 

14-^7  3  that  three  of  the  co7nm'iJftoners  were  of  the  quorum.     2dly,  That  ia 
his  plea  he  had  not  fet  forth  the  authority  of  the  commijjtoners.    To 
this  the  Court  anfwered  it  was  not  neceflary.     3dly,  That  the 
plea  was  but  argumentative^  which  makes  it  naught.     Sthly,  The 
flatute  is  not  pleaded  as  it  ought  to  be.     6thly,  It  does  not  exprefsj 
that  JV,  in  whofe  occupation  the  landi  are^  that  are  taxed,  ii  the 
afftgnee  to  Lyntee  the  owner  of  the  landsy  hut  he  may  he  a  mere 
Jtranger^  and  lo  not  taxable,  nor  his  hearts  to  be  fold,     ythly.  It 
is  not  fet  forthy  that  he  Jhewed  his  warrant  before  he  dijtrainedy  as 
he  ought  to  do.     In  this  cafe  the  Court  firfl:  (aid  that  one  may 
diftrain,  and  fell  the  cattle  of  the  owner  of  the  land  taxed,  or  his 
affignee,  for  non-payment  thereof,  but  doubted  whether  a  ftranger's 
cattle  might  be  diftrained  and^  fold.     Roll  J.  took  thefe  excep- 
tions to  the  plea,     ifV,  That  the  plea  did  not  fet  forth  the  limits 
of  the  commijfion  as  it  ought  to  do,  and  was  therefore  ill.    2dly,  He 
ikid  the  plea  ought  to  have  (hewed,  that  3  of  the  commiffioners 
were  of  the  quorum.     3dly,  That  it  did  not  appear  by  the  plea 
that  the  lands  taxed  where  the  diftrefs  was  made,  are  within  the 
levels  to  be  taxed  by  the  commiflioners,     4thly,  The  tax  is  of  the 
land  of  fuch  an  one^  and  his  affgns^  and  this  is  too  generally  eX" 
prefjid^  and  cannot  be  levied  equally  by  fuch  a  tax.     Sthly,  The 
fX^zfets  not  forth^  that  there  was  any  notice  given  to  TV.  of  the  tax 
m^de  befofe  the  dijlrefs  taken^  as  there  ought  to  have  beenj  and 
lor  thefe  re  Ibiis  he  cor.cludcd  that   the   pica  was  not  good. 

Bacon 


Bacon  J.  held  firft,  that  the  party  had  waived  his  benefit  of  the 
plea  given  him  by  the  ftatute,  by  pleading  fpecially,  and  he  ought 
to  make  good  his  plea,  as  he  has  pleaded  it,  at  his  own  peril.  He 
held  likewife,  that  there  ought  toibe  notice  given  of  the  tax,  and  a  ^ 
demand  of  it,  before  any  dtftrefs  might  be  taken,  and  that  the  plea 
was  defeftive  in  this.  3d!y,  That  he  cannot  fell  a  ftranger^s 
goods  for  the  tax,  as  W.  is,  for  aught  that  appears  in  the  plea. 
4thly,  By  the  plea  it  sippears  that  he  has  diftrained  i  acre  of  land 
for  all  the  tax^  which  ought  not  to  be ;  and  upon  thefe  exceptions 
the  rule  was  for  the  defendant  to  (hew  caufe  before  the  end  of  the 
term,  why  the  plaintilF  {hould  not  have  Judgment.  Sty.  I2|  13. 
Pafch.  23  Car.  B.  R.    Whittey  v.  Fawfctt. 

4.  It  was  moved  to  quafh  an  indi£fment  taken  before  commif- 

ftoners  of  fewers^^r  a  nuifance  made  in  the  highway^  hy  reafon  of 

penning  water  in  the  river  at  his  niilly  whereby  the  water  over* 

Jiowing  the  banks  did  amy  the  way  \  and  he  took  this  exception  to 

the  indi6imenf,  that  it  did  not  fay  it  was  a  navigable  river.  Bui 
Roll  J.  anfwered,  it  was  not  neceflary  to  fay  it  was  navigable  $ 
for  if  it  be  common  paflage  for  water,  it  is  fufficient,  and  lies 
within  the  conufance  of  the  commiffioners.  But  Roll  took 
another  exception  to  the  indictment,  that  it  fets  forth  this  over- 
flowing of  the  water  to  be  a  nuifance  to  the  highway ;  and  for 
this  the  party  is  indicted,  whereas  commifftoners  of  fewers  have  no 
poxer  to  meddle  with  fuch  nuifance  in  the  way^  but  only  with 
paflages  by  water.  And  for  this  caufe  the  indii^ent  was 
quaOied.     Sty.  60.     Mich.  23  Car.     The  King  v.  Hide. 

5.  Trejpajs  for  taking  of  a  mare  and  impounding  her  till  the 
plaintiff  had  paid  lol.  The  defendant  jujiifiedj  that  he  diftrained 
her  by  an  order  made  by  commijjioners  of  iewers,  for  a  tax  affeffed 
by  them  upon  the  plaintiff*.  The  plaintiff  demurred  to  this  plea, 
and  fliewed  for  caufe,  ift.  That  it  does  not  appear  that  the  com-- 
mifftoners  who  impofed  the  tax  had  authority  to  do  it :  for  it  ought  , 
to  be  done  by  6  of  them ;  and  it  does  not  appear  here,  that  they  were 
more  in  number  than  4.     2dly,  It  does  not  appear  that  they  were 

all  of  them  of  the  quorum^  as  they  ought  to  be.  3dly^  There 
dt>es  not  appear  to  be  any  default  in  the  plaintiffs  why  he  ihould  be 
taxed.  4thly,  The  number  of  the  acres  of  land  does  not  appear 
upon  which  the  tax  was  laid.  Sthly,  It  does  not  appear^  that  the 
land  taxed  did  lie  within  the  juriJdi£iion  of  the  commiffioners. 
Upon  thefe  exceptions  the  plea  was  over-ruled.  Sty.  17^. 
Mich.  1649.     Brungy  v.  Lee. 

6.  Upon  a  rule  to  fhew  caufe  why  an  attachment  (hould  not  [  428  1 
ifTue  fofth  againft  commiffioners  of  fewers  in  Suffolk,  for  fetting 

a  fine  upon  one  for  not  obeying  their  orders  after  a  certiorari  was 
deRvered  unto  them  to  remove  the  orders  made  againfl  the  par^ 
in  contempt  of  this  Court,  it  vnsjhewed  for  caufe^  that  the  fine  fet 
was  for  difobeying  a  new  order  of  theirs  made  againfl  the  party 
afler  the  certiorari  was  returned,  and  not  for  difobeying  the  orders  "* 

removed  by  the  certiorari :  and  fo  it  was  no  contempt  to  this  Court. 
Roll  Ch.  J.  faid,*  the  certiorari  does  not  remove  the  commiffion  of 
fewers ;  and  therefore  they  may  proceed  upon  the  commij/ton  not- 
withjlanding  the  certiorari  \   therefore  let  no  attachment  ifTue 

againfl; 
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tgainft  diem*     Styl.   445.     Pafch.   1655.     The  Protc3or  r. 
Brufter. 

7.  It  was  moved  to  qualh  an  ordfr  of  the  cotnmii&oners  of 
fewers  of  Bromley  Marih;  lU,  Becaufe  made  on  a  bare  fug- 
gtfilon  of  one  of  the  commijjioners.  2dly,  None  of  the  quorum  are 
mentioned.  3dly,  It  is  not  alleged^  that  the  defendants  are  charge^ 
able\  and  that  the  order  is  felo  de  fe,  becaul'e  it  is  faid^  that  if 
y.  S.  only  Jhall  repair^  he  /hall  have  10/.  allowed  him  in  refpeSi  of 
So  that  he  has  expendedm  It  was  faid  e  contra,  that  the  order  is 
good,  and  this  fuggeftion  is  but  a  co:Bplaint  which  may  be  made 
by  any ;  and  if  a  private  man  makes  it  of  his  own  head,  yet  the 
commiflioners  may  allow  his  expence :  and  though  J.  S.  ought 
to  repair,  yet  he  was  not  bound  to  make  it  fo  ample;  al(b 
Bromley  would  have  a  profit  by  it,  (and  Fwifden  agreed,  that 
contribution  Jhall  be  made  by  him  that  has  any  manife/l  benefit^  but 
this  muft  be  on  prefentment  of  the  jury)  and  although  any  6  may 
make  a  prefentment  as  well  upon  their  own  view  as  when  by  i, 
jury,  yet  here  the  perfons  appointed  fhall  not  make  it.  It  was 
further  objeded,  that  this  is  done  by  the  commiffioners  after  ttiat 
J.  S.  of  his  own  head  has  repaired  the  breach :  yet  per  Curiam, 
the  danger  being  apparent,  and  of  neceflity  to  be  amended,  as  a 
faoufe  may  be  pulled  down  on  danger  of  fire ;  and  the  order  re- 
cited this,  and  the  benefit  of  the  marfhes  thereby ;  wherefore  the 
award  was  refpited  until  view  of  a  copy  of  the  order.  Windham  J. 
iaid,  that  the  commsfftoners  of  fewers  Jhall  have  as  much  favout  as 
may  be^  and  they  would  not  qua(h  it.  i  Keb.  4.  pi.  9.  Pafch. 
13  Car.  2.  B.  R,  The  Inhabitants  of  Bromley  and  Eaft-Marfli 
at  Blackwell. 

8.  ^}cit  forms  of  commiffioners  of  fewers  are  mt  foJiri£i  as  in^ 
di^ments.  Sid.  78.  pi.  2.  Trin.  14  Car.  2.  B.  R.  Lord 
Dunbar's  cafe. 

9.  Exceptions  were  taken  to  an  order;  ift,  Becaufe  the  order^ 
reciting  that  J.  5.  had  a  rnilly  was  to  con^el  him  to  repair  ihe 

'  floodgates ;  whereas  it  does  not  atpear  that  j.  S.  had  any  eftate  in 
the  mill.  2dly,  It  was  that  the  holes  of  the  floodgates  Jhould  be  of 
lefsfi%e  than  before^  which  according  to  Chefter  Mill's  cafe  is  not 
good.  But  per  Cur.  the  order,  notwithftandtng  thefe  2  ob- 
je£lions,  (hall  be  confirmed  ;  for  whoever  is  owner  of  the  mitts, 
what-ever  his  ejlate  be^  ought  to  repair  the  floodgates ;  and  they 
fhall  not  be  intended  to  have  been  mills  before  the  time  of  E.  i. 
Sid.  145.  pi.  I.  Trin.  15  Car.  2.  B.  R.  Oldbery  Inhabitants 
Y.  Stafford. 

10.  Another  exception  was,  that  they  ordered  the  millers^  who 
,  dHbbeyed  their  orders,  to  be  imprifonedj  which   is  contrary  to 

Magna  Charta.  As  to  this,  the  Court  held  the  order  void ; 
for  though  the  commidioners  of  fewers,  being  a  Court  of  record, 
may  imprifon  one  for  a  contempt  to  them  committed,  yet  they 
cannot  imprifon  one  for  difobeying  their  order ;  and  as  to  the  con- 
tempt, it  is  intended  of  a  contempt  committed  in  their  prefence. 
And  fo  they  held,  that  the  order  may  be  conjirmed  in  part  and  made 
void  in  part*     Sid.  145.  pU  !•     Oldbery  Inhabitants  v.  Stafford. 

II.  Exception 
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II.  Exception  was  taken  to  a  decree  of  commiffioners  of 
fewers,  becaufe  it  was  to  charge  a  town  adjacent ;  and  do  not  Jhevtt 
they  had  any  damages  thereby.  Per  Cur.  it  was  quafhed,  nifi. 
2  Keb.  42.  pi.  85.  Pafch.  18  Car.  2.  B.  R..  The  King  v. 
Wright. 

•  12.  A  certiorari  was  prayed  to  remove  the  aSt  of  parliament  and 
their  proceedings^  which  are  abfolute,  without  appeal ;  frggffiing 
only,  without  affidavit^  that  they  had  proceeded  unreafonahiy ;  which 
the  Court  granted  as  the  right  of  the  fubje£t,  as  on  commiflioners 
of  fewers,  and  orders  of  juftices  for  baftard  children,  which  are 
without  appeal.;  yet  this  Court  may  judge  whether  they  have  pur-* 
fued  their  power^  which  they  muft  take  according  to  their  return, 
2  Keb.  43.  pi.  87.  Pafch.  18  Car.  2.  B,  R.  The  King  v.  the 
CommifHoners  of  Fens. 

1 3.  A  certiorari  to  remove  an  order  of  fewers  was  moved  for, 
becaufe  they  had  charged  the  plaintiff  alone  to  the  repair  of  a  new 

fea»wall  made  for  fecur  ity  of  an  ancient  wally  and  this  without  pre-* 
fentment ;  which  the  Court  conceived  ill,  and  that  fuch  perfons 
were  chargeable  to  the  new  wall  that  (hould  repair  the  old  ;  but 
they  dired^ed  the  plaintiff  to  make  affidavit^  that  there  was  n0 
danger  in  the  watt^  or  that  it  was  in  repair.  2  Keb.  129.  pK  85* 
Mich.  18  Car.  2.  B.  R.  The  King  and  Day  v.  the  Commif- 
fiofiers  of  Sewers. 

14.  Exception  was  taken  to  an  order  of  the  commifiioners  of  ThcCooit 
fewers  for  the  defendant  to  account  for  money  received  as  treafurer  ^"<^«v«<* 
in  1646,  on  a  breach  then  made  and  repaired  \  becaufe  it  appears  commil&on 
judicially  this  is  above  lO  years  ago^  and  in  another  king^s  time:  of  fcwen 
alfo  this  is  not  to  account  for  any  tax  for  the  benefit  of  the  jJJJountV^ 
country,  but  of  particular  perfons  and  townfhips,  that  lent  it  in  time  of 
the  prefent  exigence,  fed  non  allocatur ;   for  albeit  new  com^  other  com. 
mijjioners  cannot  go  on  where  the  others  left  off^  yet  they  may  r/-  [SJ.^°"j^°* 

fume  the  thing  \  and  this  was  the  chief  point  in  War  he's  cafe,  ceivedcfab 
and  that  the  commiffion  was  determined  by  the  king's  death,  money  pub- 
The  Court  ordered  the  counfel  to  move  again.     Twifden  faid,  it  aibelt'Se 
had  been  held  no  traverfe  could  be  taken  to  this  matter  by  an  party  mty 
onerari  non  debet;  but  per  Windham,  the  Court  do  often  order  go  into  the 
an  action  fur  cafe  to  be  brought  at  law.      But  adjournatur.  ^^*",^^' 
2  Keb.  180.  pi.  3*     Pafch.   19  Car.  2.  B.  R.     The  King  v.  maypro- 
Pratt.  €««<1  nc^ 

but  the 
new  commiffioners  cannot  graft  on  the  old  one's  procefs;  and  per  Cur.  (Keeling  Ch.  J.  abfente) 
a  procedendo  awarded.  Coleman  prayed,  that  there  might  be  a  trial  here  by  a  feigned  adiont 
vrhich  ihe  Court  drnied  in  cafes,  as  this  is,  of  account,  or  fuch  like,  where  no  freehold  is  in  queC* 
lion ;  but  after  on  Friday,  May  the  iTih,  they  granted  it.  %  Keb.  t2o.  pi.  66.  Pafch.  IQ  Ctr*  t. 
^,K.    The  King  V.  Prait. 

15.  Exception  to  an  order  of  fewers  was,  that  there  was  em 
order  of  refpite  to  1  May  1666,  and  till  farther  order^  and  in  the 
mean  time  a  pain  is  fet^  viz.  In  March  ;  and  2dlv,  The  plaintiff  is 
to  do  iron  work  after  Jlone  work  Jhall  be  done  by  others^  and  they 
have  not  yet  made  the  Jlone  work ;  therefore  cannot  compel  the 
plaintiiF.  3dly,  //  is  faid^  the  king  or  his  tenant  ought  to  repair  in 
pain  of  lool.    But  per  Curiam,  (Keeling  abfente}  they  will  not 

quafi 
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quajb  orders  of  fewers  for  fucn  ( xceptions  that  arc  only  tmfplead^ 
ihg ;  but  the  party  diitrained  may  replevy  ;  but  if  they  lay  a  pain 
en  one  which  Jhould  be  laid  on  whole  townjhips  or  fuch  matters  of 
title,  this  may  be  fufficient  to  quaQi  them,  but  not  fuch  ex- 
ceptions ;  and  the  Court  refufed  to  file  the  return  on  the  cer- 
tiorari before  they  heard  the  exceptions,  nor  would  they  meddle 
in  it  then,  but  feat  it  back.  2  Keb.  339,  340.  pi.  7.  Pafch.  20 
Car.  2.  B.  R.  The  King  and  Heart  v.  Commiffioners  of  Sewers 
of  Lincolnfliire. 

16.  On  return  of  .the  commifiion  exception  was  taken,  that 
the  decree  W2Lsfor  the  Jiraightenirig  of  the  puhlick  ftream^  v  hereby 
the  meadows  of  J,  (3"  B,  could  not  be  overflowed  as  ufual\  which 
is  only  a  private, damage,  for  which  adion  upon  the  cafe  lies: 
and  per  Curiam,  the  commiflioners  cannot  meddle  with  it,  unlefs 
it  be  a  publick  prejudice  as  well  as  a  publick  fiream ;  but  the 
decree  being  to  reimbwfe  the  expendito^^  albeit  this  be  but  of  the 
iame  effe£l  as  the  decree  of  the  prejudice^et  adjornatur.    3  Keb« 
446.  pi.  2.     Pafch.  27  Car.  2.  B.  R.     The  King  v.  Vachel* 
r  A\Q  1       17.  In  replevin  the  difendants  avowed  the  taking  under  a 
warrant  from   the  commiffioners  of  fewers.     It  was  objeHed^ 
I  ft,  That  the  defendants  ought  to  produce  the  inquijition^  which  is 
necefTary  to  be  taken  by  the  commiflioners  before  any  warrant 
can  be  made  out;  but  the  judge  did  not  allow  of  this  objedion. 
2dly,  That  the  warrant  appeared  to  be  illegal  upon  the  &ce  of 
it ;  for  it  required  the  defendants  to  levy  a  certain  penalty  "upon 
fuch  perfons  as  Jhould  refufe  to  pay  the  rate,  and  did  not  mention  tb$ 
names  of  thefe  perfons.     This  objection  the  judge  allowed  of;  ac- 
cordingly the  plaintiff  was  nonfuited.     2  Barnard.  Rep.  in  B.  R.^ 
321.    Trin.  6  Geo.  2.  1733.     Farr  v.  Crifp  &  al. 

18.  On  a  rule  to  fhew  caufe  why  a  certiorari  fhould  not  go  to 
remove  up  certain  orders  made  by  the  defendants,  an  affidavit 
was  produced,  that  the  place^  which  the  orders  related  to,  was  not 
repaired^  but  continued  a  great  nuifance  to  the  inhabitants  of  the 
town.  But  the  Court  was  of  opinion,  that  this  affidavit  was  not 
fufficient,  by  reafon  it  was  not  (worn  in  it,  that  this  place  was  a 
nuifance  to  the  country  in  general.  Accordingly  (Chief  Juft.. 
abfente)  the  rule  was  made  abfolute.  2  Barnard.  Rep.  in  B.  R. 
379.  Hill.  7  Geo.  2.  1733.  The  King  v.  the  Commiffioners 
of  Sewers  in  Lincolnfhire. 

For  more  of  Sewers  in  general,  fee  ^wtHUtt  and  other  proper. 

Titles. 


&liet{(r«: 
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(A)      His    Power    as    to   Arrejls^    and  detaining 

'  Prifoncrs. 

I.  TF  a  capias  comes  to  the  flierifF,  and  there  is  no  original^  yet  B''owii1. 

X  if  he  lervesit,  he  is  excufable  in  falfe  imprifonment.    D.  6i.  **?|^^*<^^* 
pi.  2b.    Trin.  38  H.  8.  in  Trewynard's  cafe.  Buckiood 

V.  Beale 
fiyi,  it  was  fatd  tccotdiogly  by  the  Court ;  for  he  is  not  to  examine  whether  the  origioal  be  fue4 
out  or  not|  and  ciics  Trcv^ynard's  cafe. 

2.  The  better  opinion  was,  that  if  procefs  was  delivered  to  the  ' 
Jheriff^  and  he  takes  the  party  without  faying  any  things  that  yet  it 
is  good ;  for  otherwife  the  fherift'  fhalf  be  a  trefpaflbr,  which  the 
law  does  not  intend  ;  and  the  iherifF  hath  a  lawful  authority  fo  to 
jdo.  So  alfo  it  is  although  the  IherifF  had  not  the  procefs  about  him 
at  the  time  of  the  arreft.     Noy.  55.    Beale  v.  Taylor, 

3.  Sheriff  mav  keep^rifoners  where  he  pleafes,  if  they  are  not  f  43  ^  '1 
malefadbors,  anci  fuch  for  whofe  efcape  he  mud  anfwer.      Per  In  cafe  of  a 
Itookfby  J,     Cumb.  403.     Hill.  9  W.*  3.  B.  R.     The  King  ^^"jj^^jj^ 
V.  Tyrrel.  officcimay 

make  any 
place  hit  prifon,  beraufe  the  writ  is,  ita  quod  habeas  corpus  ejus  coram,  8tc.  apud  Wedm.  whicli 
IS  a  ^coeral  auihority ;  but  where  it  is  a  fptrcial  authority  to  take  him  and  carry  him  to  the  Compter^ 
it  is  otherwife.     i  S«lk.  408.  pi.  3.   Tiin,  8  W.  3.  B.  R.    Sv^inflod  v.  Lyddall. 

4.  If  a  writ  is  a^ually  fued  out^  though  the  fieri ff  makes  a 
warrant  before  it  comes  to  his  handsy  yet  it  is  lawful ;  2  Lutw. 
1287.  Mich.  10  W.  3.  Redman  v.  Idle.  And  cites  Saund. 
299.  the  cafe  of  Green  v.  Jones,  that  it  {hall  be  intended  the 
writ  was  delivered  to  him  before  the  arrefl. 


(B)    His  Power  as  to  rai/ing  the  Pojfe  Comliatus.     («]??•? 

* 

I.  TF  fefcous  be  made  to  the  fieri ff  in  making  execution  upon  a 
X  fine^  he  ought  not  to  ftay  and  return  the  refcous,  but  may 

take  pofle  comitatus,  and  make  execution.    Br.  Retorn  de  Briefs, 

fl.  26.  cites  19  £•  3.  and  Fitzh.  Execution,  247.    . 

2.  An  officer  may  carry  300  men^  with  harnefs  and  gunsy  to  ^r,  Retom 

fnrve  replevin  i  quod  OOU,     Br.  Office  and  Off.  pi.  23.  cites  ^f  !"*[•;« 

3  Hf  7.  i«  I.e. ific 

de  fimilibtti,— — 3r,  Trefpafs,  pi.  t66.  cites  S.  C. 

r:  -    .      .  ^  3-  The 
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Br,  RJotf,        3.  The  ftatute  of  Marlehridge^  cap.  21.  and  iStit  Jlatute  ef 
?!*C.  ""*    Weftminfter  2.   cap.  39.  are,   that  after  complaint  made  to  the 
Jheriff  he  may  take  the  power  of  his  county  ^  anijball  make  replevin* 
AncTper  Cur.  he  mayferve  procefs  with  power  by  the  common  law^ 
and  the  Jlatute  in  the  affirmative  is  not  againft  it.     Br.  Parlia- 
ment, pi,  108.  cites  3  H.  7.  2. 
AnA  every        ^,  By  the  ordcr  of  the  common  law,  and  ftatutes  of  the  realm, 
T^mndhy      ^^  AierifF,  or  other  minifter  of  the  king  in  execution  of  the  king's 
the  com-     writs,  or  procefs  of  law,  might  after  refiftance  take  pofle  comi-* 
moN  Uw     tatus.     3  Inft.  161. 

to  ajfijt  not  ^ 

9nly  tbejherlffvfx  his  ofHce  for  the  execution  of  the  king's  writs  (which  are  the  comfnindmeBts  of 
the  king)  according  to  law,  but  alfo  bu  hailiff^  that  has  the  (heriff 's  warrant  in  that  behalf,  has  the 
fame  authority,  which  his  nsafter  the  (heriff  has;  for  the  flierifF  cannot  do  all  himfelf,  and  if  they 
flo  it  not,  being  required,  they  (hall  be  fined  and  imprifoned.     2  laft.  193.  S.  P.    Br. 

Vrefparsj  pl«  t66.  cites  3  H.  7. 1. 

5.  If  any  man,  how  great  foever,  might  have  refijlei  thejberijf 
in  executing  the  king's  writs,  then  had  it  been  a  good  return  for 
the  flierifF  to  have  returned  fuch  refiftance ;  but  as  the  Jiatute  of 
W.  2.  fays^  quod  hujufmodi  refponfio  multum  redundat  in  dedecus 
domini  regis  &  corona  fua^  and  that  which  is  in  dedecus  domini 
regis,  &c.  is  againft  the  common  law  j  therefore  of  neceffity,  if 
need  be,  for  the  due  execution  of  the  king's  writs,  the  Jheriff  may ^ 
by  the  common  law,  take  the  pojfe  comitaius  to  fupprefs  fuch  un- 
lawful force  and  refiftance.     2  Inft.  193. 

6.  M  knights,  gentlemen,  yeomen,  labourers,  fervants,  ap- 
prentices, and  villeins ;  and  likewife  \vards,  and  other  young  men 
that  be  above  the  age  ofi^  years^  becaufe  all  of  that  age  are  bound 
to  have  harnefs  by  the  ftat.  of  Winchcftcr,  and  fliall  be  compelled 
to  attend  :  hut  not  women^  ecclefiajiical  perfonsy  and  fuch  as  be  de^ 
crepity  or  do  labour  of  any  continual  infirmity.  Lamb.  Eiren. 
lib.  3.  cap.  I. 
\  43^  3  7'  ^'  ^^  ^^^^  *  flierifF,  who  cannot  do  execution  by  a  pofTe  co- 
mitatus,  ought  to  acquaint  the  deputy  lieutenants  of  the  county  ; 
and  if  they  affift  not  he  mujl  acquaint  the  king  and  counfel'y  and  yet 
the  merifF  fliall  be  amerced,  if  he  return  that  he  cannot  do  execu^ 
Hon,  I  Keb.  99.  pi.  91.  Trin.  13  Car.  2.  B.  R.  Bu^  v* 
Chamberlain. 

8.  Upon  a  refiftance  of  execution,  the  counfel-table  refufed  to 
meddle,  becaufe  this  Court  ought  to  fee  their  own  judgments  ex- 
ecuted; and  Finch  prayed  a  writ  to  the  high  Jheriff  {vi\i\c\\  all 
writs  are)  but  with  a  fpecial  rule  that  the  high  Jheriff  Jhould  exe* 
cute  it  himfelf  \  which  the  Court  granted,  and  a  tipftafF  to  fetch 
the  under  flierilF  up  to  return  his  writ,  which  is  better  than  an 
attachment,  which  is  returnable  by  itfelf.  i  Keb.  1 1 7.  pi.  23U 
Mich.  13  Car.  2«  B.  R.    Bufli  v.  Chamberlain, 


(C)    Power 
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(C)    Power  as  to  breaking  open  Houfes,  Chefts,  ^c.  Jjj  "°"^' 

I.  'T^HE  (heriff  cannot  break  open  a  boufe  or  cheft  to  do  exc-  ^«'-  Exccu-  ' 
X    cution  by  fieri  facias  5   per  Cur.  but  he  may  take  the  eu« sic?' 
goods  or  body  for  execution,      Br.   Trefpafs,  pi.    390.   cites  accord--  ' 

18  E.   4.   4.  ingly.tnd 

^  the  party 

tnay  have  trefpais  againft  the  (herifF  for  fo  doin^.     But  Ibid,  cites  Fitch.  Execution,  pi.  iji. 
H.  x8  £•  t.  coiura. 

Though  a  (heriif  canoot  break  open  th«  door  of  a  houfe  to  make  execution  upon  the  goods  of 
the  owner  or  occupicri  yet  4o  make  exrtulion  on  tbf  goods  of  a  ftranger^  he  may  upon  request  and 
denial  to  open  them  ;  for  a  man's  houfe  fhall  be  proic£^ion  for  nij  own  goods  onlvi  but  not  for  the 
goods  of  another.     3  Rep.  93.  a.     Mich,  a  Jac.  B.  R.  the  5th  rcfoluiion  in  Semaioe's  cafe. 

In  trefpafs  tor  entering  hi«  clpfe  and  breaking  his  barn,  defendant  pleaded  that  he  entered  by 
virtue  of  a  fieri  facias,  the  door  being  open,  and  titok  the  goods  in  execution;  the  plaintiif  rcplie4 
that  the  door  was  (hut.  Adjudged  that  a  bam  adjoining  to^  and -parcel  of  a  hok/e,  cannot  be  broke 
open  upon  ^Jieri  facias^  without  a  requcft  Hill  made;  but  a  barn  inajidd  may  be  without  rcqueft^ 
to  take  goods  m  execution.  Windham  J.  iiKilined  that  it  was  not  ti  aver  fable  whether  the  doo^ 
was  open  or  (hut;  and  therefore  the  replication  to  that  purpofe  was  idle.  Sid.  186.  pl«  si.  P^fcfa* 
16  Car.  2.  B.  R.     Penlon  v.  Brown.  '  1  Keb.  698.  pi.  as.  S.  C.  accordingly. 

But  Hill.  31  &  32  Car.  2.  B.  R.  it  was  agreed  per  Cur.  that  on  ^  fieri  faciat^  when  the  officer* 
are  once  in  the  boufe^  they  may  break  open  any  chamber-doors  or  trunks  for  dowg  their  execution* 
%  Show.  S7.    The  King  v.  Bird« 

2.  It  Is  not  lawful  upon  a  capias  exccmmunicatum^  nor  for  any 
other  caufe,  unlefs  for  felony  or  tr^afon,  for  any  perfon  to  break  a 
houfe  in  the  night.  Per  tot.  Cur.  clearly.  Cro.  £.  742.  pL  17. 
Hill.  42  Eiiz.  C.  R.     Smith  v.  Smith. 

3.  An  attachTnent  is  a  non  omittas  in  itfelf,  and  therefore  the 
(herifF may  break  the  perfon's  houje  to  take  him;  for  the  writ  is 
for  his  perfon.     Roll  R.   336.  pi.  49.     Hifl.   13  Jac.  B.  R. 

JJrigg's  cafe.  ^  r43*  3^ 

4.  In  trefpafs  quare  chufum  ic  oftium  fregit  &  domiim  in-  Palm.  ^g. 
travit,  &   feras  fregit,  &c.     The  defendant  juftified   as   under  ^-  ^:  ■<^- 
Iheriff,  and  that  ?l  fieri  facias  was  diredled  lo  the  fi>erij^y  &cc.  to  ^VJlfeni 
take  the  plaintiff's  goods  in  execution,  and  that  he  made  a  warrant  lions  that 
to  5  of  his  bailiffs^  Sic,  who  finding  the  outward  doors  of  the  t^'cba'lifri 
plaintiff's  houfe  open,  they  entered,  and  that  the  plaintiff fl}ut  the  pi^fonS" 
dcor  upon  them^  and  detained  them  for  4  hours,  and  that  he,  to  A-  there  for  1^ 

liver  them,  broke  open  the  door  ;  and  that  afterwards  he  being  peace-  ^°**^'j 

ably  in  the  houfe,  broke  fome  of  the  inner  doors  to  make  execution  of  pi,  ig*^^^' 
the  writ,  having  found  the  outward  doors  open,  &c.     The  plain-  Anon,  but 
tiff  demurred  5  Mountague  Ch.  J.  andDoderidge  and  Haughton  J^  !*|'  S*,*^" 
abfente  Crooke,  held  the  juftification  good  ;  for  when  once  an  exe-  the^efend- 
cution  is  lawfully  begun,  the  flferifF  and  his  officers  may  pro-  ««««;  and 
ceed :  and  here  it  was  lawfully  begun ;  for  the  outward  doors  [hi'^^Mi'** 
were  open,  and  the  •  bailiffs  entered  the  houfe  lawfully,  and  the  re-  ing  ©f  the 
iiftance  afterwards  was  a  refiflance  againfl  the  law  and  the  juftice  execution, 
of  the  realm  5  and  having  well  commenced  the  execution,  they  '" ^^of^JJ*"* 
might  proceed  in  it,  and  remove  all  obftacles  which  might  retard  bailiffs  wm 
the  execution.      2  Roll.  Rep.   137.      Mich.   17   Jac;   B.  R.  confeffed 
White  V.  Wilt(hire.  ^y^^„% 

jfttuchment  for  the  good  behaviour  wat  twirdcd  againfl  ibe  pltiatlfT*    Cro.  mentions  the  deuii  io^ 
ii»  JuUifii  to  be  for  a  hourly 

5.  Upon 


rato* 
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5.  Upon  a  capias  utlagatum^  though  on  mefne  proce(s,  and  at 
the  fuit  of  a  fubje£^,  the  officers  mav  break  open  any  outward 
doors  after  demand  and  refufal.  2  ohow.  87.  Hill.  31  &  32 
Car.  2.  B.  R.    The  King  v.  Bird, 

(D)     Power  to  make  a  Deputy ^  and  what  he  may 

do  by  Deputy, 

I.TTTHERE  writ  of  enquiry  of  waji  is  awarded  to  the  flieri  f( 

VV     of  land  within  the  franchife^  the  (herifF  ooght  to  enter 

the  franchife  and  execute  it ;  for  he  is  judge  and  officer  by  the 

ftatute,  quod  accedat  ad  locum  vaftatum^  &c.  and  if  he  returns 

mandavi-  ballivo  he  (hall   be  amerced.     Br.  ProcefS)    pi.   37, 

tl  H.  4.  82. 

*  An  acee-       2.  If  a  writ  of  partition  be  awarded,  the  {herifF  mud  be  upon 

dst  ad  cwri'  ^^  jj^^d  in  perfon,  at  ^he  time  when  the  partition  is  made,  and  it 

Mvcred  by    >s  not  fufficicnt  that  the  under  (herifF  be  there ;  and  upon  exa- 

the  thcriff'i  mining  the  under  Jheriff^  who  confefFed  that  he  was  tbere^  but  not 

\'*^(f''  "'a  ^^jft^^'^^binifelf,  the  writ,  not  being  returned,  and  filed,  was  flayed, 

oAhehun.   ^nd  a  new  writ  w^s  awarded :  ana  the  juflices  held  the  law  the 

dred  Court  fame  in  all  cafes  where  the  words  of  the  writ  are^  that  the  Jherijf 

'l[o^*ft'b  -^^^^  ^^  "*  *'^  ^^'^  perfon^  as  in  an  ♦  accedas  Curiam^  wajie^  re^ 
cwifc  the  dijfeifin^  if  exception  be  taken  at  bar  before  the  return  of  them  be 
IherifFcamc  received.     Cro.  Eliz.  9,  lo^  pi.  i.     Mich.  24  &  25  Eliz.  in 

not  in  pro.    Q    Q     Q     .5  ^3fe^ 
pria  per-  ^ 

Ibna.  Aud  this  cafe  bewg  cited,  the  prothonotary  informed  the  Court,  that  the  conflant  pra^ice 
it  for  the  (heriff  to  fend  it  by  his  baihff.  And  ihey  took  a  difference  between  a  redijfujin^  and 
ftrtittMit  &c«  where  thc.iheriff  is  judge,  and  this  and  other  cafes  where  his  office  is  but  minifterial. 
And  Jodge  Wylde  faid,  there  may  be  great  inconveniencics  if  the  (heriff  moH  go  in  perfon  ;  as  if 
he  (hould  have  feVcral  writs  of  accedas  ad  Cur.  dire£led  for  feveral  Courts  at  great  dHlancc  kept 
the  fame  day,  it  would  be  impofliible  for  him  to  execute  them ;  and  whereas  it  was  objeded,  that 
the  words  of  the  writ  are  quod  accedat  ia  propria  perfona,  &c.  It  was  anfwercd,  thai  in  tnany 
cafes  the  execution  of  writs  vary  from  the  verbal  dlre^ion  of  them,  as  to  chufc  parhamcnt  men, 
the  wiit  is  duo  milites,  &c.  and  yet  good  cfquircs  do  very  well  ferve  the  turn;  and  fo  ihe  writ  of 
right  is  94  miliies,  and  yet  other  perfons  will  fer\'e;  ana  fo  in  this  writ  it  is  affumpiis  tecum  4 
iniUtibus,  they  need  not  be  knights.  Nat.  Brcv.  18.  And  the  ftcward  was  ordered  to  take  care 
thit  the  party  had  reflitutton  of  his  money  taken  upon  the  execution,  or  oiherwife  they  would 
grant  an  attachment  againft  him  for  difobeying  the  writ.  And  ciicd  Lady  Wi ni  e ji'scaie  in  Trin. 
Term  laft  where  a  partition  was  made  by  the  under  (heriff;  and  becaufc  there  could  be  no  ob- 
jfc£lion  againft  the  equality  of  it,  the  Court  would  not  award  a  new  writ.  Frccm.  Rep.  52,  53. 
pi.  65.     Mich.  167a.  in  C.  B.     Lacy  v.  Harris. 

It  was  refolved,  that  the  (herifF  may  ferve  an  accedas  ad  Curiam  by  his  fervant ;  and  fo  Hale 
fatd,  it  had  ^ecn  formerly  refolved  in  one  BA&a.aLi.*s  cafe.  Ficem.  Rep.  355.  pi.  445. 
Mich.  1673.   Anon. 

3.  In  a  writ  of  enquiry  of  damages  in  dower  the  (heriff  made 
n  warrant  to  W,  to  take  the  inqueft.  Anderfon  and  Walmfley  J, 
were  of  opinion,  that  in  this  cafe  he  cannot  make  a  deputy,  be*  - 
caufe  it  is  a  judicial  adfj  which  be  ought  to  do  in  perfon,  and 
differs  from  that  ^here  they  ferve  procefs  as  a  fervant.  Noy  21* 
Sandal's  cafe. 


X. 


m  His 
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(E)     His  Powtr  in-Executmsi  and  how  he  muft 

Demean. 

I»  'T^HE  fherifF,  by  virtue  of  a  ca.fa,  took  J.  S.  who  paid  the  S.  C.  cited 
X    Jhertff  the  money ^  and  thereupon  the  fierijf  difcharged  \^^^^^ 
him*    Afterwards  y.  5.  wai  arrefted  on  a  new  ca.fa,  and  brought  of  Langdoa 
falfe  imprifonment  againft  the  baitifF.     Fenner  J.  and  Popham  v.  WaiUt, 
Ch.  J.  held,  that  the  flieriff  could  not  difcharge  J.  S.  on  his  pay-  rg""^*f '"* 

r    \  1  •  I    i_        1      i.    '\'ff  '%         i-  '      me  opinion. 

ment  of  the  money  to  him ;  and  that  the  bailirr  was  guilty  of  no  of  Popham 
tort  in  detaining  him  upon  this  2d  arreft ;  but  Gawdy  ajid  Clench  ao^  Fcnoer. 
held,  that  in  regard  it  was  but  a  writ  of  execution,  and  to  have  the  Reporter 
money  in  Court,  therefore  he  ought  not  to  have  arretted  J.  S.  a  fays,  that 
ad  time,  and  diat  the  bailiff  might  have  difcharged  him ;  and  cited  ^^  cannoi 
^3H.6.48.    PerDanby.     I3H.7.I6     21  H.  7.  23.    Cto.^^^l'Z 
E.  404.  pL  X3.    Trin.  37  Elix.  B.  R.     Strmgar  v.  Stanloclc      13  h.  7. 16. 

andai  H.7, 
93.  which  were  cited  by  Gawdy  and  Clench  tending  to  thii  matter ;  and  that  the  opinion  of 
Danby  in  33  H.  6.  48.  cited  by  them,  is,  thai  Danby  fays  that  the  takihg  the  body  in  execution  it 
no  fatisfa6(ion  to  the  plaintiff,  but  if  he  will  fatisfy  him,  then  it  is  not  rcafonable  that  he  ihould  be  * 
imprifooed  by  the  writ,  the  which  may  well  be  intended  thM  if  he  ftfitsiie*  the  pliioiiff  in  Um> 
adion  before  the  aireft,  then  it  would  not  be  reafonablc  to  irreft  him. 

2.  Where  the  {heriff  has  procefs  of  extent  upon  a  ftatute  ftaple 
out  of  Chancery  of  goods  and  lands,  he  may  coUeii  the  goods  /#- 
gether^  and  put  them  in  a  room^  before  be  makes  an  inquifition^ 
though  the  words  of  the  writ  are  per  facramentum  proborum  & 
legalium  hominum  extendi  &  appreciari,  &  in  manus  nodras  feifiri, 
facias ;  and  after  he  has  colleded  them  together,  he  may  then  bring 
12  m^n  to  view  and  appraife  them ;  but  the  final  power  of  feifure 
for  fafe  cuftody  is  given  after  inquiry.  Mo.  563,  564.  pi.  768. 
The  Attorney  General  v.  Croker,  &c. 

3.  It  was  held  by  the  Court,  that  if  a  fieri  facias  go  to  the  But 2 Show. 
fheriff  to  do  execution,  and  he  levies  the  money^  and  delivers  the  u';,P*'  ^f* 
fame  to  the  party  :  yet  if  it  be  not  paid  here  in  the  Courts  the  party  2I  C»t\  2. 
may  have  a  new  execution  ;  and  it  (hail  not  be  any  plea  to  fay,  that  ^  l^-  The 
he  has  paid  the  fame  to  the  party ;  for  it  is  not  of  record  without  ^.^^J^  T* 
bringing  of  the  money  into  Court    Godb.  147.  pi.  188.    Pafch.  vasr^ 

3  Jac.  in  C.  B.  cites  ii  H.  4.  50.  folved  by 

the  Court 
on  motion,  that  on  a  fi  fac.  ihe  flieriff  may  fell  the  goods,  and  if  he  pay  the  money  to  the  party 
it  is  good,  and  the  Court  will  allow  ol  fuch  return,  becaufe  the  plaimiff  is  thereby  latisfica^ 
although  the  writ  run,  ita  quod  hab^at  coram  nobiH  ^^t 

Upon  a  jddgmcm  in  the  County  Court,  it  was  (among  other  things)  objcQed  thai  the  money 
ought  not  to  have  been  paid  by  the  bailiff  to  the  plaintiff,  but  that  he  oygbt  to  have  retuined  it 
into  Court;  and  as  to  this  exception,  the  Court  was  not  well  agreed;  for  the  precept  is,  ita  quod 
haitam  denarisi  iJUt  ad  reddeud.*  /•  th€flaintljf\  to  which  it  w^is  (aid  by  fomc  that  fo  the  writs 
arc  m  this  Court,  and  yet  the  Iberiff  when  he  has  levied  the  money  pays  it  to  the  plaintiff,  and  if 
be  does  no^fo,  this  Court  often  compels  him  upon  motion  to  pay  it  to  the  plaiiuiff.  But  on  the 
other  fide  it  was  faid,  that  this  was  by  permii&on  of  the  Court,  and  not  ex  rigore  iuris;  and  that 
oftentimes  the  Court  heie  orders  the  (heriff  to  bring  the  monc^  levied  into  Court,  of  which  power 
the  Court  by  this  means  will  be  deprived.  3  Lev.  904.  Mich.  36  Cv«  a»  iD  €V  Bw  Canoon  v* 
Smalwood. 

Vol.  XIX.  K  k  4.  If 


4.  \t  proeefs  comes  to  a  (herifF  /i?  iwtfif/  execution  of  the  goods  of 
J.  S.  and  he  makes  execution  of  the  goods  of  J.  N.  he  is  trefpaffor  % 
for  he  muft  take  notice  at  his  peril ;  for  otherwife  he  makes  exe- 
cution without  warrant;  but  if  there  be  2Siy  fraud  in  the  matter 
he  may  aver  it.      Brownl.  210.      Mich.  5  Jac.      Buckwood 
v.  Beale. 
Btit  if  ■  fi.        *  5.  If  a  fieri  facias  for  20/.  be  awarded  to  the  fherifF,  upon 
^'^'^dd  for  '^^^^^  ^^  '^^^^  ^  entire  chattel^  and  fells  it  for  :^oL  and  returns 
^ot,  by        the  fieri  facias  with  the  20/.  in  Court  \  he  may  detain  the  fur^ 
force  of       plufage  until  the  defendant  comes  to  demand  it  of  him  \  for  he 
which  the     J    ^^^  bound  to  fearch  out  the  defendant.     Agreed.     Noy  59. 

^oxtn.evcry  WooddyC  V.  ColcS. 

one  at  the  ^  ^ 

value  of  eJL,  and  fells  them  all,  it  is  clear  that  the  dcfendiint  (hall  have  an  af^ion  of  trefpaft  againft 
cbc  flier  iff  i  which  was  agreed.     Noy  59.     Wooddye  v.  Coles. 

S.  C.  cited        6.  In  detinue  the  cafe  was  thus,     A.  had  recovered  in  debt 

^"ihccaiS'  againft  VV.  and  execution  awarded  to  the  now. defendant,  being 

o"  Langdoo  then  (hcrifF  of  Southampton ;  who  takes  the  goods,  &c.  and  re^ 

V.  Waliis.  turns  a  fieri  feci  V  denarios  hateo^  but  none  of  the  goods  were  fold 

iil'  thai  before  the  return,  but  the  {heriff  kept  them  in  his  bands ;  and 

the  law  re-  judgment  now  for  the  plaintiff^  for  the  fherifF  cannot  detain  the 

miires  of  goods  taken  uporf  an  execution  in  his  own  hands,  and  fatisfy  the 

ftKa^'xe-  ^^^^  ^^  ^^^  proper  money ;  but  he  ought  to  fell  them  upon  a  ven^ 

cuiionand  ditioni  exponas j  and  may  return  upon  his  fo  doing,  quod  non  in- 

obfcf vance  vcnit  cmptores ;  for  a  grand  inconvenience  would  enfue,  if  the 

of  iheki?  ^«"*^  ^'^"^^^^^  ™g^^  ^^^^^  ^^^'  Noy,  107.  Trin.  2  Jac. 
direfied  ro    C  B.     Waller  V.  Wecdalc. 

then),  and 

that  the  cafe  of  Waller  v.  Weedale  was  adjudged  upon  this  reafon  :  and  that  for  the  fam:  reafon 
it  has  been  adjudged  that  a  (hei  iff  cannot  deliver  the  good&  by  him  taken  in  exrcuiioo  upon  a  B.  fa, 
to  the  plainiitf  in  faiisfaf^ion  of  his  debt,  and  ciies  *  Cro.  £.  504.     ThompCon  v.  Cleik  and  « 

Vent.  93.     Dealy  v.  Saropfon. In  the  cafe  of  Speake  v.  Richards.     Hob.  307.  at  the  eod. 

H»bari  Ch.  J.  moved  a  queUion.  that  if  a^rrZ/f  having  a  H.  fa.  or  a  ca.  fa.  pay  tbt  plaintiff  W\t  debt 
TAvVA  tbejberiff^s  own  nioney^  whether  he  may  now  Ifvy  the  monry  of  the  deftndant  afterwards. 

*  Cro.  E.  504.  pi.  fig.    Mich.  38  &  39  Eliz.  B.  R. Noy  56,57.  S.  C. S.  C  ciicd  by  the 

Ch.  J.  ft  Vent.  95.  in  the  cafe  oT  Bealy  v.  Sampfon,  and  faid,  that  neither  ought  the  goods  to  be 
delivered  to  the  dctcndant  agaioU  whom  the  execution  is,  but  they  ought  to  be  fold. 

7.  On  a  fieri  facias  the  fherifF  may  return  that  he  has  the 
goods  in  his  hands*  Pro  defedu  emptor.*  and  then  a  vendit* 
exp,*  goes  commanding  him  to  fell  them  at  the  beft  rate  he  can, 
and  he  muft  not  appraife  them  too  high ;  for  if  he  values  fuch  fo 
high  as  norie  will  buy  them  at  the  rate,  he  muft  himfelf.  Yet  if 
dtflndant  before  the  faUy  or  any  other  perfon  for  him  tenders  the 
money  to  him  he  cannot  fell  them.  2  Show.  87.  pi.  78.  Hill.  31 
&  32  Car.  2.     The  King  v.  Bird. 

8.  Upon  a  fieri  facias  there  need  not  be  any  appraifement  \ 
but  upon  an  elegit  tne  goods  muft  be  appraifed.  Per  the  Ch.  J. 
2  Vent.  95.  Mich,  i  W.  &  M.  in  C.  B.  in  the  cafe  of  Bealy 
V.  Sampfon. 

9.  A  rule  of  Court  was  for  the  (herifF  to  (hew  caufe  upon  his 
pedTonal  attendance,  why  he  (bould  not  pay  money  levied  on  exe- 
cution :  and  upon  affidavit  offervice  it  was  moved  for  a  new  rule 

abfolutely 
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abfolutfly  to  pay  the  money,  let  the  Court  deal  with  him  as  they 
pleafed  for  the  contempt ;  but  the  affidavit  being  defedlive,  they 
were  ordered  to  amend  it.  12  Mod.  349.  Pafch,  12  W,  3, 
Sprag  V.  Richirdfon. 

10.  The  fherifF  took  goods  upon  a  fieri  facias,  and  ajlranger 
promifed  the '  officer  to  pay  him  the  debt  in  conjideration  he  would 
rejiore  the  goons.  Upon  a  demurrer  this  was  argued  and  com- 
pared to  a  confideration  to  fuiFer  a  prifoner  to  efcape ;  but  Curia 
contra ;  by  the  capias  he  is  to  take  and  keep  in  falva  cuftodia^ 
and  giving  liberty  is  contrary  to  the  writ,  but  that  is  now  to  raifc 
the  money,  and  the  fheriff  upon  a  fieri  fkcias  may  fell  the  goods^ 
and  this  is  no  more  in  effe^.  i  Salk.  28.  pi.  17.  PsUch.  5 
AAn.  B.  R.     Love's  cafe. 


(F)     Payment  of  the  Money  u  the  Sheriff.     Good,  [  436  3 

or  not. 

* 

I.  T3LA1NTIFF  in  detinue  had  judgment,  and  upon  a  fcin 
JT  fac'ai  after  the  year  to  have  execution  the  defendant 
pleaded  that  upon  a  dijiringas  to  the  (heriff  upon  that  judgment 
be  delivered  fuch  goods  to  the  Jherifff\  and  for  the  refidue  that  they 
were  appraifed  at  fo  much  by  an  mquifition  taken  by  the  (heriff^ 
to  whom  he  delivered  the  money,  but  did  not  aver  this  matter  to 
be  returned  by  the  (herifF.  Exception  was  taken  that  this  was^ 
not  a  plea  to  extort  execution  upon  fuch  a  furmife  \  and  Popham 
Ch.  J.  was  at  firft  of  that  opinion ;  for  then  by  fuch  feigned  plea 
one  that  has  judgment  to  recover  a  debt  (hall  never  have  execu- 
tion, but  Gawdy  contra ;  for  otherwife  the  defendant  (hould  be 
prejudiced ;  becaufe  he  might  have  20  feveral  executions  ferved 
agamft  liitn  upon  one  judgment,  and  be  put  to  his  remedy  againft 
the  (heriff  only,  who  might  be  worth  nothing,  and  the  mifchief  is 
lefs  to  inforce  the  plaintiff,  if  the  plea  be  true,  to  fue  the  fbenfF, 
and  if  not  true,  to  take  ifTue  thereupon;  and  upon  its  being 
moved  ag^nn,  all  the  Court  was  of  that  opinion.  Cro.  £.  390. 
pi.  13.     Pafch.  37  Eliz.  B.  R.     Atkinfon  v.  Atkinfon. 

2.  Payment  to  the  ftierifF  upon  a  ^  fieri  facias  is  a  good  plea,  «  Jo-  97* 
becaufe  he  hath  authority  to  levy  the  debt ;  but  payment  upon  a  X*i^*'  e*  ^ 

r  i_  •  •'i  ri--  i\.j    Z-      .1-      L    J     •       Baker,  S.C. 

t  ca,  fa,  perhaps  is  not,  becaufe  he  is  only  to  detam  the  body  in  Bui  nothing 
prifon  till  he  has  paid  the  debt  to  the  plaintiff.  2  Lev.  203.  « fa«<l  ih«e 
Trin.  29  Car.  2.  B.  R.  in  the  cafe  of  Taylor  v.  Bekon.  "..m  bv'ihe 

Court.  S,  C.  t  Mod.  214.  Hut  S.  P.  is  not  taken  notice  of  by  the  Court.— —Frcem.  Rep, 

463'  pi*  6 1 8.  S.  C.  fays,  the  Court  inclined,  that  a  (heriff  upon  a  ca^fa,  could  not  receive  the  money 
fo  4(S  to  difcharge  the  party;  but  if  the  (hfrifl  (hould  prove  infolvrnt,  he  might  reiort  to  the  party 
again ;  but  it  is  otherwife  upon  a  fi.  f«.  though  that  was  long  doubled  ;  but  chat  is  lo  levy  the 
money,  but  the  ca.  fa.  doth  authorife  him  only  to  bring  the  body  into  Court. 

*  S.  P.  a  Show.  140.  pi.  116 V.  MoTtoD.  ^ 

Payment  to  the  ofBccr  or  fheriff  would  not  be  good  unTcfs  upon  mji.  fit,  and  then  payment  t« 
the  Oieriff  would  be  good.  Skin.  665.  Mich.  8  W.  3.  B  R.  in  the  cale  of  Swioilead  v.  Liddal« 
^  Mod.  S96.  S.  C  &  P.     Per  Cur. 1  Salk.  408.  S.  C.  but  I  do  not  obfeive  S.  P. 

f  The  payment  in  fuch  cafe  is  not  good ;  for  the  fheriff  by  that  writ  had  only  authority  to 
take  his  body  and  not  his  money ;  but  payment  to  the  pl<>iniilf 's  attorney  on  r'  cprd  is  a  good 
payment  to  the  plainrifF  himfelf.    a  Show.  139.  pi.  116.    Mich.  39.  Car.  2.  ^.  R.  . . . .  v^  Morton. 

lUSitifm u  judgmtnt^t^t  defendant  pleaded,  that  be  was  taken  im  txtctulom  fy ca,fi,  upon 

K  k  a  that 
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that  judgnenti  tnd  hid  paid  the  noDcy  to  the  (heriff ;  and  it  waa  hdd  t«  be  ro  so*d  flett  Ve* 
caufc  though  1>c  does  pay  it  to  the  (herin,  yet  the  (heriff  may  be  infolvent,  or  may  die  and  leave  no* 
afTets,  and  ihcn  the  p^rty  will  be  never  the  better;  and  fo  it  was  held  lately  in  this  Court  in  one 
Bakkr's  cafe,  who  pleaded  payment  to  the  marfhal,  being  in  execution  in  the  Mdr(halfea,  ard  held 
to  be  no  good  plea.  Jad.  pro  quer.'  Frccm.  Rep.  48a.  pi.  659.  Mich.  1680.  in  B.  R. 
Stamford  v.  Davira. 

So  where  one  waa  taken  by  a  ca.  fa.  and  thereupon  afligned  a  mortgage  to  the  under  flieriff  to 
fecure  the  payment  of  the  money,  who  then  fet  the  defendant  at  liberty.  Thia  wai  held  pet  tot. 
Cur.  to  be  an  efcape  in  the  (hertfF;  aiui  to  prove  this  it  waa  faid  by  the  defendant's  counfel,  that 
the  fhcri^  upoft  a  ea./a,  had  no  authority  to  take  thia  mortgage,  and  difrbarge  the  prifuur\  be- 
caufe  the  writ  is  quod  eapias  the  defendant  &  eum  falvo  cuftodias  iu  ^mod  bateas  an-pUM  eju%  fuch 
a  day  coram  jufiiciariit  fuch  a  day  ad  fatisfaciendum  eidem,  the  plaintiff,  &c.  Lutw.  587.  Hill. 
9  W.  3.  Langdon  v.  Wallis. — <-8.  P.  Per  Cur.  12  Mod.  385.  and  cites  it  aa  adjudged  in  the 
Sheiiffof  Wiltihire'scafe. 

3.  The  QxerifF  has  no  power  to  receive  money  from  the  de- 
fendant upon  a  capias ;  for  his  buflnefs  >s  only  to  execute  his 
writ :  and  if  in  fuch  cafe  a  defendant  pays  the  (heriff,  and  he  after 
becomes  infolvent,  and  does  not  pay  the  plaintiff,  fuch  payment 
.fliall  not  excufe  the  defendant.  Fer  Holt.  I2  Mod.  230. 
Mich.  10  W.  3.    Anon. 


[  437  ]  (G)     How  he  muft  demean  in  Cafe  of  IrJunSlions 

as  to  Execut/cm. 

I.  Q  HERIFF  on  a  fieri  facias  levied  the  debt ;  the  defendant 
O'  brought  a  bill  in  Chancery,  and  got  an  injunHion  to  Jiay 
the  money  in  the  fheriff's  hands.  The  plaintiff  and  his  attorney 
(both  prifoners  in  the  Fleet)  move  the  Court  againft  the  {heriff 
to  return  the  tvrit^  the  Jheriff  prayed  the  dirtStton  cf  the  Court ; 
for  if  he  return  the  writ  he  muft  pay  the  money,  and  then  he  (ball 
be  committed  by  the  Chancery  for  breach  of  injunftion,  and  if 
not,  then  the  King's  Bench  will  amerce  him.  The  Court  took 
no  notice,  but  ordered  a  return,  or  they  would  commit  him,  nor 
would  they  any  way  aflift  him.  8  Mod.  315.  Mich.  11  Geo, 
Wilfon  V.  Aldridge. 

Sccfc)  (H)     Sale  by  Sheriff.     How^  and  to  whom. 

Cro.E..584.  I.  TF  upon  a  fieri  facias,  the  flieriff  Ay  writings  reciting  that  the 
P*-*3W«rh.  J[  defendant  has  a  term  for  years,  and  (hews  what,  and  that  it 
kfta.  B?R.  commenced  /A^  2  £2^  3  P.  &  M.  when  it  commenced  the  3^4 
Paimrr  v.  P.  &  M.  he  fcUs  the  faid  term,  this  is  a  void  fale  ;  for  there  is  no 
"cTilesIJ  ^"^*^  ^^^^  »  "^"^  'X  notwithftanding  this  falfe  recital  he  had  fold  alfo 
ripon  an  de-  <'^»  '^^  inter  eft  which  the  defendant  had  in  the  faid  land  (as  here  he 
^it,  and  did )  this  fale  is  good.  Kefolved  per  tot.  Cur.  4  Kep.  74.  a. 
t^hll'ua      Hill.  39  EHz.  B.  R.     Palmer's  cafe. 

difference  between  a  fale  upon  a  fieri  facias*  and  on  an  elegit;  for  the  elegit  is  quod  per  facra- 
mentum  \%  proborum  hominum  per  railonabile  pretiam  &  extenmm,  Ik,  And  that  the  jury 
thereupon  impannelled  found  a  leafe  commencing  2  &  3  P.  &  M.  whereas  in  ejedmeot  afterwa/ds 
it  waa  found  by  efpecial  verdi^,  that  norwithftaoding  fuch  findinf;  of  the  jury  impannelled  by  the 
flieriff  upon  the  elegit,  it  really  comrnenced  3  &  4  P.  de  M,  And  Popham  held  the  fale  void,  be- 
caufe  without  an  iaqoifiiiOD  tbc  flieriff  cannot  fell ;  aod  this  was  agreed  by  all  the  jufticea;  but  if 
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the  InqvefiJ^ttdi  9ttt  things  and  be  felh  another,  as  in  tbii  cafe  the  term  found  commenced  s  &  3 
i*.  &  M.  fo  that  this  falc  \%  not  warranted  by  the  inqueft,  and  conrequently  void.  $ut  \\  ihey  had 
found  that  he  was  poffeiTed  of  fuch  land  for  a  terio  of  divers  years  yet  to  come,  which  they  sp. 
prized  at  fomuch,  without  (hewing  any  certain  begipningor  end  thereof,  it  bad  been  well  enough; 
tor  they  are  not  compellable  to  find  a  certainty,  having  no  means  to  be  informed  thereof. 
Ooldfb.  i7t,  pi.  105.  S.  C.  according  to  Cro.  £. And  4  Rep.  74.  b.  fsys  that  it  was  after- 
wards found  by  the  Attorney  General,  upon  perufiug  the  record,  m  compaflion  of  the  defendant, 
a  poor  man,  that  the  execution  was  by  force  of  an  elegit;  and  thereupon  the  fale  was  adjudged  void, 
and  jiidgmem  given  accordingly.— ——In  this  cafe,  as  mentioned  m  all  the  faid  books,  'was  cite4 
the  cafe  of  Sir  George  Sydsnham  v.  Rolls,  wheie  an  inoueU  upon  a  fieri  facias  found,  that  the 
defendant  againlt  whom,  &c.  was  poflefled  of  fuch  a  term  bearing  date,  &c.  (whereas  in  truth  it* 
did  not  bear  the  fame  date)  and  the  flieriff  fold  the  fame  term,  that  the  fale  was  not  good.  And 
Chen  the  Court  directed  the  IherifF,  that  upon  a  new  fieri  facias  it  ihould  be  found,  that  he  was 
pojfejjfd  of  a  Uafe  for  years  genermlJjt  yet  contimtingt  and  that  he  fold  it|  &c.  And  it  would  bf 
wcil  enough.     Mich.  3a  &  33  Clta.  in  me  Exchequer. 

2.  A  fale  of  a  term  of  tithes  made  upon  an  elegit  to  the  plaintiff  BrownL 
iimfelffhiXi  not  bind  the  defendant  when  the  execution  is  reverfed  f^^j^  ^*  9* 
in  error.     Per  tot.  Cur.  for  there  Js  a  difference  between  this  fale  the  party 
and  delivery  upon  an  elegit  to  the  party  himfelf,  and  a  fale  to  a  him'^f,  // 
Jir anger  upon  a  fieri  facias  \  for  the  fieri  facias  gives  authority  to  J'J* 'j^^ 
the  fhcrifFto  fell,  and  to  bring  the  money  into  Court:  wherefore  deHveryiH 
uhen  he  fells  a  term  to  a  ftranger,  although  the  execution  be  re-  f^^if^  and 
verfed,  yet  he  fhall  not  by  virtue  thereof  be  reftored  to  the  term  J^lfjl^^to*!^ 
but  to  the  monies,  becaufe  *  he  comes  duly  thereto  by  ad  in  law  \  reitorcd  ia 
bat  the  fale  and  delivery  of  the  leafe  to  the  party  himfelf  upon  an  fpecicagaii% 
elegit,  is  no  fale  by  force  of  the  writ  delivered  in  extent,  which  J^f  ,^^*f^, 
being  reverfed,  the  party  (hall  be  reilored  to  the  term  itfelf:  imdy  alter 
wherefore  the  execution  was  reverfed,  and  a  writ  of  reftitution  'he  pro- 
awarded.     Cro,  J.  246.  pi.  4.     Trin,  8  Jac.  B.  R.     Goodyere  j;'t"„ds^"' 

V.  Ince*  upon  the 

^  ^    execution 

to  be  good  or  naught,  as  the  execution  is ;  and  fsys  that  fo  it  was  adjudged  before  in  Robotbam'a 
cafe,  and  in  Woorcl's  cafe  (as  Mr.  Noy  faid  to  Yelverton.)—- »S.  C.  Yelv.  s^g,  180.  accordingly, 
and  the  ouc  fcema  to  be  copied  from  the  other. 

.  3.  Sherift  cannot  deliver  a  leafe  upon  an  elegit  at  another  M0.873.pL 
value  than  what  the  jury  bad  found  it  at ;  and  fale  made  by  him  is  \]^^^^  ^  ^J 
as  good  as  if  made  in  market  overt.     Brownl.  33,  39.     Comins  buis.p.doea 

V*  Brandling.  not  appear. 

4.  Under  fherif}^  on  a  fieri  facias,  perfuaded  the  jory  to  prize 
the  goods  at  an  undir  value^  perfuading  them  it  would  be  better 
for  the  poor  man  the  defendant;  fo  that  they  appraifed  them, 
though  worth  Sol.  at  22I.  13s.  4d.  and  he  delivered  them  to  the 
plaintifFfor  the  (kid  fum  ;  this  is  opprejfun^  and  inquiraUe  at  the 
afHzes  by  indiliment.  Cro,  J.  426.  pi.  12.  Pafch.  15  Jac.  B.  R. 
Sayr's  cafe. 

5*  Where  the  (herifF  fells  the  thing  on  a  venditioni  exponas 
un  ier  the  value^  there  he  fliall  be  difcharged  \  but  otherwife  where 
he  fells  the  goods  ex  officio.  Per  Doderidge  J.  Godb.  276* 
pi.  390.     Hill.  16  Jac.  m  Slye's  cafe. 

6.  Adjudged  that  where  ja  Jheriff  takes  g$o'ds  in  executi$n^  he  5o  if  goods 
may  fell  them  at  any  rate^  if  the  defendant  refufe  to  pay  the  debt,  •re  feifed 
Vent.  7.    HiU;  20  &  21  Car.  2.  B.  R.  Anon.  a  levlri"*** 

facias  upon  a  judgment  in  an  jnCcri6r  Court,  the  batlifF  raay  fell  them  at  any  ^kt  which  wat 
(oSutd  xo  hivBu    a  tutw.  1^6.  8  W.  3.  in  cafe  of  Clerk  v.  Lockey. 

.  Kk  3  7.  Oa 


4s<  05ec<C 

7.  On  a  fieri  facias  goods  may  be  fold  to*  the  plaintiff  who  (nes 
out  the  writ,  though  not  adlually  delivered  to  him.  Cumb.  45  a* 
Trin,  9  W,  3.  B.  R.  Anon. 

8.  If  an  officer  that  has  power  to  fell,  fells  upon  credit  when  he 
.  may  fell  for  ready  money,*  he  is  thereby  immediately  charged  to 

the  party  for  whom  the  fale  was.     6  Mod.  83.     Mich.  2  Ann, 
B.  R.    Morley  v.  Staker. 


■w 


(I)     Venditioni  Exponas. 

HERE  flierifF  upon  a  fieri  facias  returns^  that  he  has 
Jeized  goods  ad  valentiam  260/.  but  that  they  were 
refcued  from  him ;  the  Court  cannot  in  this  cafe  award  a  ven- 
ditioni exponas,  becaufe  it  appears  that  the  goods  are  out  of  his 
hands.  2  Saund.  344.  Pafch.  23  Car.  2.  6.  R.  in  cafe  of 
Mildmay  v.  Smith,  cites  34  H.  6.  36.  a. 

2.  If  a  (herifF  return  goods  lev!  d  to  fuch  a  va^ue^  ^tjheriff 
•iiMod.    muji  *  anfwer  for  goods  to  that  valur,  and  the  plaintiff  may  hare 
o^Cicrk  V     ^  venditioni  exponas^  and  if  hQ  will  not  fell  them,  then  the  way  is 
Wit  hen,      to  have  a  di/hingas  to  the  co^'oner^  and  that  is  the  right  method 
cites  «         to  lay  him  by  the  heels,  till  he  has  fold.     Per  Holt  Ch.  J.     Farr^ 

*[439l  3-  -^"^^  ^f  t\\t  Jheriff  is  out  of  his  office  after  fuch  return,  then 
S.  P.  And  plaintiff  may  have  a  dijlringas  to  the  neuu  Jheriffi  to  dijlrain  the  old 
riff  ha«  nor  ^'^^  to  fellj  *  and  fliall  return  iflues  upon  him  if  he  docs  not.  Per 
only  autho-  Holt  Ch.,  J.     II  Mod.   36.     Clerk  v.  Withers. Cites  34. 

rity.  but  it  '  H.   6.   36. 

bound  ind 

compcllahle  to  proceed  in  the  execution;  for  the  fame  pejfon  that  b*'g>ns  an  execution  (hall  end  it. 

1  Salk.  393.   pi.  10.  S.  C. S.  C.    6  Mod.  295.     And  by  Holt  Ch.  J.   The  (hciiff  out  of 

office  may  fell  without  a  venditioni  exponas:  otherwise  why  (hould  a  difttirigai  go  to  the  new 
Iheiiffco  command  the  old  one  to  fell.  There  trc  a  forts  of  dillringas't  nuper  vicccomitem,  ^c-* 
cording  ta  34  H.  6.  Raft.  164.  Thefaurus  B^cvium,  90.  the  one  to  command  liir  old  (hciiiF  it» 
fell  and  bring  the  money  into  Court,  and  thr  other  (0  tomivi^nd  iiim  to  fell  and  deliver  the  monry 
to  the  new  (hcnff.  Now  this  didringaa  doea  not  gi«'e  him  an  autlioiity  lo  Icll,  but  is  compLuiftva 
ypoa  him ;  and  if  he  does  pot  lell  D€  torfeiu  iflucs  totics  quoiics. 

4*  A  venditioni  exponas  is  no  award  of  the  Court.    1 1  Mod.  35* 
*     Mich.  3  Ann.  B.  R.  in  cafe  of  Cleric  v.  Withers. 


rH-b^'frb)  (^)     ^^^^-     ^^fi^^^'on-     t^  '^ka^  C^^Aj  after  Sale 

there  ftiall  be  Reditu tion. 

I.  TVTO  remedy  lies  againft  the  flierifF  for  the  fale  under  value 
X^    unlefs  it  be  by  covin.     Kelw.   64.   b.   pi.   2.    Trin. 

20  H.  7. 

2.  If  the  OierifF  fells  a  term  on  a  fieri  facias,  and  afterwards 

the  judgment  is  reverfedy  yet  the  party  fhall  not  be  reftored  to  the 

term,  but  to  the  money,  if  the  fale  be  without  fraud.     Per  tot. 

Ciir.    Mo.  573.  pi.  788.    Mich.  41  &  42  £liz.  Anon. 

3.  Sak 


3.  Sale  of  a  term  upon  an  execution  by  a  flierifF/^'ioo/.  to  Cro,  j.  246. 
a  ftranger,  though  it  was  worth  loco/.  yet  upon  reverfal  he  fliall  ^  q  ^^^^j 
not  have  the  term  again,  but  the  lool.  only.     Yelv.  180.    Trin.  Arg.aVcn^ 
8  Jac,  B.  R.     Goodyer  v.  Tunce.  3M»  3^5- 

•^  y  ^  ,  pi.  302.  .n 

the  cafe  of  Peyton  v.  A)liKe 

4.  Bill  was  brougnt  to  vacate  a  judgment,  whereupon  a  leafe  Ncif.  c.  R^ 
was  extended  and  fold  by  the  (heriff  t^  one  Parker,  in  truft  for  »43-S-^' 
the  defendant^  the  conufee  of  the  judgment^  and  to  have  the  bill  of 

fale  fet  afide,  and  an  account  for  the  profits  flnce  the  fale  and  writ 
of  reftitution  of  the  poiTefTion,  the  leafe  being  alleged  to  he  of  far 
greater  value  than  extended  at*  The  defendant  demurred ;  for 
that  it  was  incondftent  with  the  rules  of  equity,  after  a  judgment 
executed  by  feifure  of  a  chattel  leafe  duly  appraifed  and  fold  by 
the  iherifF,  to  difpofTefs  a  real  purchafor  of  what  he  has  purchafed 
for  valuable  confiderations,  upon  a  bare  pretence^  that  it  is  of 
greater  value  than  it  was  appraifed  for,  and  fold  at,  by  the  (heriff, 
who  is  no  party,  nor  any  offer  by  the  bill  to  reimburfe  the  pur- 
chafor what  he  is  really  out ;  alfo  the  defendant  by  anfwer  denies 
tampering  with  the  iherifF  to  have  the  leafe  fold  at  an  under  value. 
Whereupon  it  was  ordered,  that  the  plaintiff  reply  to  the  anfwer, 
notwithdanding  the  demurrer,  and  proceed  to  the  examination  of 
witnefTes,  and  hearing  the  caufe,  but  no  cods  to  be  allowed.  And 
upon  the  hearing  before  the  Lord  Keeper  Bridgman,  the  5th  of 
February  167 1,  a  decree  was  made  to  account  and  reconveym 
3  Chan.  Rep.  57,  58.     22  Car.  2.     Gafcoigne.v.  Stut. 


(L)     Chargeable  in  Debt.       .  [  440  ] 

I.  TN  debt  upon  a  recovery  of  damages  the  defendant  pleaded,  s.  c.  SavU 
JL  that  a  fieri  facias  ilfued  to  levy  the  damages,  and  thereupon  **3  pJi9«- 

.  ,  ,     ,     •'         ^  w      /t      *  ^         I  t.'i  1      f  t  *        /r       by  name  of 

he  paid  toe  momy  to  the  Jhertjf^  who  was  dijcharged  of  hts  office  Rookcr*  v. 
before  the  return  of  the  writ  \  but  that  the  new  (heriff  returned,  Wilmor^ac-, 
that  he  received  fuchwrit  endorfed  fieri  feci  de  bonis,  &c.  the  J^j^f"^]^' 
fum  demanded,   but  the  money  was  not  brought  into  Court,  th^it  with 
Upon  demurrer  it  was  adjudged,  that  the  plaintiff  be  barred  j  for  th.«  opinion 
the  defendant  having  once  paid  the  money,  there  is  no  reafon  he  "^'^g**^'^* 
fliould  pay  it  again;  and  the  plaintiff  is  to  take  his  remedy  againft  a.  6.  5.  & 
the  old  (heriff,  if  he  will.     Cro.  E.  208,  209.  pK  4.     Mich.  32  44  £.3-  »8. 
&33Eliz.B.R.    Rook  V,  Wilmot.  ^^"^^r'.. 

And.  147.  pi.  t6o.  S«  C.  accordingly. 

2.  If  (heriff,  upon  fieri  facias,  rtturnSjferi  feciy  and  that  be  has  ^»^:  »«4- 
received  the  money^  debt  lies  ;  becaufe  he  has  made  himfelf  debtor  ^^^^  ^^^il^ 
ef  record^  and  the  law  makes  contract  and  privity  between  hun 

and  the  recoveror.     Palm.  148.     Mich.  18  Jac.  B.  R.  Anon, 
iays,  it  was  fo  adjudged  in  Bank  in  Spike's  cafe. 

3.  liupon  a  ca.fa.  the  (heriff  returns,  dcnarios  hie  habet  parett§s^  s!*pl'i^ljft 

Kk  4  debt  ftMwoi^ 


440  %^tSUi^ 

debt  liet.    Vtr  Haughton  J.    Palm.  148.  (ays,  It  had  been  fa  ad* 

judged  in  this  Court.  ^ 

S.  P  Palm.  4^  Upon  an  execution  on  el/git,  the  flierifF  returned,  that  he  bad 
illac'fi^R!  ^y  *  j"fy  appraifedfucb  goods  in  fpecic  to  the  value  of  ^oL  and  bad 
Aoon.  '  extended  fuch  lands,  both  which  he  had  delivered  to  the  plaintiff'^ 
fe«mstobe  ubi  reVira  be  bad  not.  The  plaintiff  thereupon  brought  debt 
fiys^The  ^g^^^^  ^bc  (heriff,  and  had  judgment;  and  upon  error  brought,  a 
doubt  wat,  judgment  in  C.  B.  14  Jac.  in  Pike's  cafe,  was  cited;  where  the 
Jf  he  (hall  (hcrifF,  Upon  fci.  fa.  returned,  that  he  had  fold  the  goods  for  to 
iMinft  Oie  °***c**  money,  which  he  had  delivered  to  the  plaintiff;  and  the 
iheriff?  plaintiff  thereupon  averring,  that  he  had  not  the  money,  main- 
And  by  the  tained  an  allien  of  debt.  But  per  Curiam,  This  differs  from  the 
•^Te  jlfticM  ^**^  '"  queftion ;  becaufc  there  the  (heriff  confeffed,  that  he  had 
be  (hall  not,  fold'the  goods  and  delivered  the  plaintiff  the  money;  but  here  it 
but  fhdii  is  not  returned,  that  he  meddled  with  the  goods,  or  with  the  value 
«aioiv— "^  tliereof :  fo  as  there  is  not  any  certainty  to  charge  him.  And  fo 
Palm.  1 84.  roverfcd  the  judgment,  dj.  J.  566.  pi.  I.  Pifch.  18  Jac. 
5.  P.  in  the  B.  R,     Coriton  V.  Thomas. 

lame  worda 

Jo.  430.  pi.  5.  If  the  (htriff  fells  goods  levied  by  a  fieri  facias,  and  does  mt 
foo  v.^  Gm-  PV  ^^'  moneys  but  dies  before  the  return  of  the  writ,  an  aftion  of 
ford,  s.  c.  debt  lies;  becaufe  the  defendant  is  difcharged,  and  may  plead, 
accord-  that  his  goods  were  taken  in  execution  by  the  (heriff,  in  fatif- 
Cro.c!«^.  fe^on  of  the  fame  debt,  'Mar.  13.  pi.  33.  Pafch.  15  Car. 
pi.  3.  s.  c.   Parkinfon  v.  CoUiford. 

adjudged 

accotdingly  by'Berkeley,  Jones,  and  Crookc  (Bramdon  being  abfent.)    *         ■  S.  P.  Hob.  to6.  is 

the  cafe  ofSpeake  v.  Richards;  and  held,  That  debt  lay  ;  but  this  was  after  a  return  of  denarUi 

paratos  baheo. Brownl.  51.  S.  P.  in  S,  C.-— -Hutt.  1 1,  1  a.  S.  C  and  ihe  Court  inclined.  Thai 

in  this  cafe  debt  lies;  for  it  is  a  geoeral  contraft.  ■  Mo.  886.  pi.  1224.  S.  C.  adjudged  for 

the  plaintiff. Noy  a2.    Saik  v.  Richaids,  S.  C.  accordingly. 2  Show.  a8t.  pi.  a/i. 

Hill.  34  &  35  Car.  8.  B.  R.  *  Speake  v.  Richards,  That  an  a6Hon  was  held  to  lie  againft  the 
under  fheriff  lor  money  levied  on  a  fieri  facias,  ai  money  received  for  the  plaintiff's  u(c,  and  that 
f  hffore  the  tur/t  returned  \  and  fo  ruled  in  this  cafe,  as  likewife  in  the  cafe  of  Veidon  of  Norfolk. 

*  This,  thoQf^h  printed  as  an  original  cafe  in  a  Show.  281.  fecms  only  to  be  the  fame  cafe  of 
Mar.  &  Jo.  &  Cro.  C.  mentioned  above, 

i  If  the  (heriff /n//Vx  unney  on  a  fieri  facias,  an  action  of  debt  lies  againft  him  for  it  hffure  tbe 
return  oftht  writ;  for  otherwife  he  would  take  advantage  of  bis  own  wrong.  2 Show.  79.  pi.  63. 
f  4A|i  1  Trij).  31  Car,  a.  B.  R.  Cockram  v.  Wclbyc.— — — Mod,  245.  pi.  5.  Pafch. 
*-      ^      -'  S9  Car.  a.  €•  B.  S.  C,  but  S.  P.  docs  not  appear.  ■  a  Mod.  212.     Pafch. 

s8  Car.  a.  C.  B.  S.  C.  but  5.  P.  docs  not  appear. 


If  after  fuch  ft.  Jf  a  (hcriff  retums  goods  levied  to  fuch  a  value^  the  Jheriff' 
ffoodsMr/  ^"^  anjwer  for  goods  to  that  value ;  and  fure  debt  will  lie  againfl: 
i*ft  or  ref^     him  auef  fuch  a  return,  and  a  venditioni  exponas.     Per  HolC 


*^*"dsMr/    ^nft  anjwer  for  goods  to  that  value ;  and  fure  debt  will  lie  againfl: 

or  ref^     him  auer  fuch  a  return,  and  a  venditioni  exponi 
d.r/,  he       Ch.  T.    Farr.  ii8.  .  Mich.  i.  Ann-  B.  R.  Anon. 

iDuU  m^ke  '' 

them  good  10  tbe  value  returncdt  and  debt  lies  agaiiiA  him.    1 1  Mod.  36-  in  the  cafe  of  Clerk  ▼• 

Withers. Cites  s  Sand.  343.    Thdt  before  (ale  the  defendant  is  adkually  difcharged ;  for^the 

goods  arc  taken  ia  lieu  of  the  dcbt^  and  tbe  plaintifl'  has  no  remedy  but  agaioft  the  fiserifil 


(M)   daim 
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(!V1)  .  ^ions  agatnji  Mm.    Falfe  lleturn.  g^Rctum. 

l/npHE  writ  was  delivered  to  the  under  Jheriff' iy  the  plaintiffs  Thwcafc  b 
X     i&/x  creditor  being  then  and  there  prefent^  and  in  ^cjight  ^"^  '^    -, 
emd  c0npany  of  the  high  Jberiff^  and  yet  he^  and  not  the  under  Jheriff^  Mod.  58^  it 
returned^  non  efi  ifgventus ;  and  thereupon  the  a£lion  was  brought  ci(«<l  ^y 
againft  him,  and  adjudged  good  j  for  he  is  the  proper  officerto  the  J^jJ^I,'**"* 
Court^  and  not  the  under  Jheriff\  and  every  negleSl  or  fraud  of  the  likewife 
under  Jheriffy  in  executing  the  office,  is  punijhahle  againjl  the  h.gh  cit«d  Mod. 
Jheriff  by  fine,  &c.  but  he  is  n§t  to  be  commitlad  for  the  a£i  of  his  J^mo*8c. 
under  Jheriff.     3  Nclf.  Abr.  237,  238,  pi.  6.  cites  I  Mod.  33. 57,  in  ihc  caie 
58.     Franklyn  v.  Andrews.  2f  J**gc^- 

;'  '  Tulfe;  but 

to  neither  place  is  it  cited  to  the  parpofe  here  mcntionedi  it  to  the  diftlaguilhiog  between  tht 
Iheriff  and  under  (heriff. 

2.  Upon  writ  to  the  fherifF  he  firft  made  warrant  to  the  baih'ff 
of  the  liberty,  and  after  to  his  own  bailiff,  who  arrefted  the  party, 
and  fuffered  him  to  eicape ;  and  then  the  (herifF  returned,  mandavi 
ballivo ;  upon  affidavit  of  the  fad,  the  iheriff  was  ordered  to  at- 
tend :  and  it  was  agreed,  that  adion  lay  againft  the  IheriiF  for 
falfe  return,  as  non  eft  Invent.'  &c.  and  his  amercements  were 
eftreated.  12  Mod.  311.  Mich.  11  W.  3.  B.  R.  Steward 
V.  Floyd. 

3.  If  the  (herifF  will  return,  Uberavi  partly  where  he  refufes  to 
accept,  adion  will  lie  againft  him  for  a  falfe  return.  Per  Holt. 
12  Mod.  361.  Palch.  12  W.  3.  B.  R.  in  the  cafe  of  Pollen  v, 
Purbeck. 

4.  The  writ  of  capias  in  ff^thernam  is  no  writ  of  execution ;  No  adiom 
and  we  can  have  no  a£lion  of  falfe  return  againft  the  Iheriff;  J^urn'^Ji*" 


I  ft,  Becaufe  the  elongaU*  is  grounded  upon  an  inquifition.    2dly,  If  lie  againft 

ret 

feww  ing  an 

,    ,  ^      .  R.  in  the  cafe  of  More  v.  eiongat.*ii 


he  cannot  replevy  the.  party,  he  can  make  no  other  return ;  for  he  **>«  ^«'>*^ 

9       J  ¥ .     ^        -  ^ .  -    .  -      for  retnro* 


is  not  to  take  upon  him  to  falfify  the  fuggeftion  of  the  writ. 

_  elongat.'  im 

Watts.  anyctfc 

nvbere  bt 
etnmot  have  fight  of  the  thftrg  to  be  repleviedt  bccaofe  he  can  make  no  •thtr  return ;  but  if  fnch 
an  adion  could,  the  taking  an  ioquifition  would  not  have  prevented  it;  for  it  ia'nota  iberiff'i  taking 
an  in^uifition,  wbere  it  does  not  lie»  will  proteft  him  from  an  ai^on.    Per  Holt  Cb.  J«     la  MocL 
40.  in  the  cafe  of  Aore  v.  Wati. 1  Salk.  581.  S.  t» 


(N)     Chargeable  for  Nonfeafance.  [  44^^  ] 

I.  T  TE  to  whom  a  remainder  was  made  by  fine,  fued  habere 
jn  facias  feifinOm  to  the  ftierifT,  and  the  Jheriff  returns^  that 

he  cannot  make  execution  for  refijlance  \  and  it  is  adjudged,  that 

his  return  is  not  good  \  and  the  flieriff  was  amerced  at  20  marks. 

Co.  R.  on  Fines,  12. 
2.  In  attaint,  &c.  the  dijiringas  was  returnable  on  ^efirfi  day 

Hf  Bafitt  Tvrm  ia  C«  fit  but  hcaufs  the  jury  was  not  juU,  the 

fhtriff 


44^  <&|>erftf. 

Jherlff  kept  back  the  writ  and  return  till  the  Monday  following  ^ 
on  which  day  the  writ  and  pannel  were  returned,  and  the  jurors 
appeared^  and  both  parties  prayed  the  Court  to  take  the  jiny,  but 
they  would  not,  but  delivered  back  the  writ  to  the  (herift,  and 
anierx:ed  him  aol.  and  difcharged  the  jury.  D.  198.  b.  pi.  52. 
Pafch.  3  Eliz.  Anon. 

3.  Adion  will  lie  againft  a  (herifF  for  not  returning  good  ijjius 
upon  a  dijiringas.  Per  Holt  Ch.  J.  12  Mod.  494.  Pafch.  13 
W.  3.  B.  R.  Anon, 


w 


(O)     Puniflied,  for  what  Returns, 
• 

HERE  a  hailiff  of  fee^  or  franchlfe^  returns  a  pannel  to 

the  Jberiffy  and  be  puts  in  other  namesy  and  returns  a 

pannel  of  himfelf  this  (hall  not  be  oufted  at  the  prayer  of  the  bailiff, 

^  but  they  Jhatl  be  put  to  their  a^ion  againjl  the  Jheriff^  quod  nota ; 

for  the  Court  is  feifed  of  a  perfect  record,     fir.  Pannel,  pi.  6. 

cites  30  Aff.  5. 

2.  Debt  againft  2;  at  the  capias  the  flierifF  returned,  cepi 
corpus ;  and  at  the  day  the  one  came^  and  the  other  not ;  and  he 
who  came,  faid,  that  the  other  is  dead  \  and  becaufe  the  plaintiff' 

'^  could  not  deny  ity  the  writ  was  abated  notwithftanding  the  return 

of  the  flieriff;  quaere,  if  the  (heriiF  (hould  not  be  amerced,  fir. 
Briefs,  pi.  90.  cites  50  E.  3.  7. 

3.  Where  the  (herifF  returned  cepi^  Vc,  and  had  him  noty  by 
which  habeas  corpus  ijfuedy  and  he  returned  cepiy  &c.  and  had  him 
not,  he  was  amerced,  and  the  plaintiff  prayed  writ  againft  the 

Jheriff  to  anfwer  to  the  difceit,  and  could  not  have  it,  but  was 
drove  to  the  Chancery  by  original^  or  to  fue  againft  the  (heriff  in 
the  Exchequer  upon  his  account.  Br.  Procefs,  pi.  31.  cites  7 
H.  4.  31. 

4;  Forafmuch  as  Thomas  Herbert  fheriff'  of  Monmouthfhire 

hath  returned  non  eft  inventus^  upon  an  attachment  awarded  againft 

Roger  Williams,  who  is  a  juftice  of  peace,  and  as  is  informed^ 

was  at  the  laft   quarter-feffions  holden  for  the  fame  county ; 

therefore  the  (herin  is  amerced  si.    Gary's  Rep.  62.  cites  2  Eliz. 

fpr.  &4.     Sir  Thomas  Stradling  v.  Earl  of  Pembroke. 

tSs^i^t^e-"    5,  If  upon  a  latitat  taken  out  of  B.  R.  the  fherifF  doth  return 

*'  **iir«  at^  *  ^^P^  ^^^^^y  *"^  ^^  ^^r/y  arrefted  upon  this  procefs  doth  not  ap^ 

•ny  time      p^^r  at  the  day  of  the  return,  the  flierifF  may  be  amerced  by  the 

iefore  the     Court ;  yet  if  the  flierifF  be  amerced,  and  the  par^y  arrefted  do 

^elheaud    ^PP^^^  within  a  week  after  the  day  on  which  he  ought  to  have  ap- 

the  Court '   peafed,  the  amercement  may  by  the  courfe  of  the  Court  be  taken 

wiildif-      ofF  the  flierifF  (Hill.  22  Car.   i.  B.  R.)     For  a  week's  time 

-ll?™****    is  but  a  fmall  matter,  and  the  party  cannot  be  prejudiced  by 

amerce-  t-ynii  %         ...''  -  V*'i-*r»- 

mcnttupon  this  Imall  delay,  et  de  mimmis  noa  curat  lex.     JL.  P.  R.  tit» 
payment      Amercements. 

of  cofts. 

X.  p.  R.  tic  Amercements. 

6.  Upon 


L 


• 


• 
6.  Upon  arreft  the  (herifF  tooi  hail  according  to  the  ftatute  of 
23  H.  6.  cap.  10.  and  at  the  day  of  the  return  the  defendant  did 
not  come,  but  the  Jheriff  returned  cepi  corpus  j  and  thereupon.the 
plaintiff  brought  an  a£lion  for  a  falfe  return,  but  adjudged  a  good 
return,  bccaufe  he  is  compellable  by  the  ftatute  to  take  bail,  and 
the  (latute  has  made  no  alteration  of  the  return.  2  Sid.  28. 
Mich.  1657.  B.  R.     Williams  v.  Tempeft  &  al.* 

7.  Twifden  faid,  he  had  known  the  (herifF  amerced  for  a 
fpecial  return  fince  the  ftatute  of  23  H.  6«  which  alters  not  (he 
return,  but  orders  fecurity  to  be  taken  by  the  iherifFj  and  becaufe 
the  plaintiff,  bailiff  of  Weftminfter,  had  returned  a  hill  of  Mid- 
4lefex  with  a  fuperfedeas  out  of  the  Chancery^  becaufe  it  was  with 
an  ac  etiam^  the  Court  conceived  the  return  void,  and  gave  only  4. 
days  to  return  him  his  writ  in  pain  of  lool.  and' would  not  fuffer 
hiai  to  take  defendant  by  a  new  writ.  2  Keb,  113.  pi.  52* 
Mich,  18  Car.  2.  in  thd  cafe  of  Benfon  v.  Dowty. 


(P)     What  Adi  of  Office  done  by  him  in  his  own  s«(QH 

^  j^    /•   •  1  See,  Him* 

Cafe  IS  good.  fdf. 

I.  TT  is   ufed  m  Chancery  if  the  Jherijf  brings  writ  that  he 
X  flsall  have  writ  original  to  the  coroners  upon  his  fuggeition. 
Per  Hull  J.     Br.  Procefs,  pi.  40.  cites'i2.H.  4.  24. 

2.  In  detinue   the  fcire  facias  upon  garnijhnunt  was  againji  But  pet 
7.  R.  and  the  writ  was  returned  ferved  by  J.  R,  Jheriff^  and  the  ^^"*  •^' 
plaintiff  faid,  that  this  J.  R.  v^ho  is  warned,  and  he  who  is  re-  Tifs^rtTi' 
turned  is  one  and  the  fame  perfon^  and  fo  he  ferved  the  writ  againft  ijue,  and 
himfelf ;  and  the  bcft  opinion  was,  that  he  cannot-  warn  himfelf,  ^*''''/»- 
and  fo  not  ferved  \  but  Brooke  fays,  quaere  how  it  appears  that  tmed^nd 
they  are  one  and  the  fame  perfon,  and  it  feems  that  fuch  averment  the  p/aintif 
cannot  be  taken  upon  the  return  of  the  (herilF.     Br.  Procefs,  "'A''"    . 

pi.  OO.  Cites  8  H.  0.  20.  AfnJ,  he 

may  ySrrvr 
tbe  baheax  corpora  for  himfcIf;  for  he  t{or%  not  m;tkr  the  pannel,  and  it  is  lawful  to  make  them 
appear,  quod  nota.    Br.  Procefs,  pi.  60.  cites  S  H  6.  aS. 

3.  If  t\\t  Jheriff fues  a^ion  he  may  vrtMferve  the  procefs  againft  Br.  Procefs, 
'the  defendant,  and    he  may  find   pledges  de   profequendo,    in  Jiig/^^'n^ 

Chancery,  or  in  C.  B.  where  the  writ  is  pending;  but  if  the  6.  i,*.— * 
Jheriff  be  defendant^  he  cannot  ferve  the  procefs  againft  himfelf,  note  ^«'  Cott. 

the  diverfity.     Br.  Procefs,  pi.  9.  cites  9  H.  6.  lo.     Per  Cur.      ^Vl^Sr' 

nuben  tbe^rtffU  plaintiffs,  and  when  defendant  \  for  he  cannot  ferve  tbe  proceft  vptn  himfelf,  nor 
for  bimfelf  but  he  may  lerve  the  process  againjt  tbe  jury  after  that  tbe  pattnei  h  returned  hy  anotber 
Jheriff.     Br.  Procefs,  pi.  60.  cites  8  H.  6.  28. 

1  he  (herifF  himfelf  may  ^plaintiff  in  ^vrit  of  debt^  and  the  under  flteriff  may  take  pledges^  and 
return  tbe  %urit  well  enough,  and  wocn  it  comes  to  the  venire  facioi  tbe  defendant  mayfhew  tbit^ 
and  bave  proceft  to  tbe  coroners^  and  if  the  (herifF  himfelf  returns  it,  the  pannel  is  quafbable.  Br. 
Office  &  Off.  pi.  17.  cites  t4.H.  6*  1,  a. Br.  Procefs,  pi.  145.  cites  S.  C. 

Where  iht  Jheriff  it  plaintiff,  yet  all  ihe  procefs  (hall  go  to  him,  and  he  may  well  ferve  it  aa 
fummonxs  capiat^  &c.  except  tbe  pannel  rf  array  rvbicb  be  Jhall  not  make%  and  this  ^bere  be  is  wti 
named  fi>eriff  in  the  ^rit,  and  v^bere  be  is  *  named  Jheriff  ia  the  writ,  thcic  ^oc(fiJhalJ  iffue  to  the 
€§ronerit  note  the  diverfity*    Bi.  Procefs,  pi.  14.  cues  34  H.  6.  a^. 

*^.  F.  PtfilMk*   Br»Fi9C6iibpUio.ciiaiaU«4. 14. 

4*  A 
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4.  A  common  recovery  fuffitred  by  him  of  lands  in  the  county,  of 

which  he  is  flierifF,  is  erroneous,  and  a  relcafe  of  errors  by  him  id 

no.difcharge  againft  the  ilFue  in  tail,  or  remainder-man.     D.  i88. 

pi.  8.     Mich.  2  &  3  Eliz.     Sir  Ralph  Rowlett's  cafe. 

So  in  re-  *  j.  If  flieriff  has  a  Jlaiute  extended,  and  a  liberate  is  dire^ed 

?Pi^«d     ^^  *^i«?  '^  's  void.     D.  188.     Marg.  pi.  8.  fays  it  was  fo  refolved 

that^xfTJv-    37  £liz.     CavendUh's  cafe. 

ffMT  was 

Jwed  setom  ajfa/ute  in  Chancery,  tnd  the  iiBerate  executed,  hy  the  conufee  him/elf ^  tobo  tvat  rhrn 
Jheriff,  and  was  therefore  adjudged  errDneous ;  for  iherc  was  no  proper  name  of  any  Ihcriff  m- 

dorlcd;  but  generally  (Vic.)  Mo.  547.  pi.  731.    Trin.  40  Eliz.     Elilon  v.  Brcu 

Jo-85«'P'-  6.  The  flieriflF  wasr  o;;^  of  the  eonufors  of  a  fincy  and  therefore 
Car.B.  K^  ^^  ^^^'  of  covenant  was  difeSed  to  the  coroners^  upon  a  fuggeftion 
S.Q.  but'  with  a  claufe  of  the  reafon  inferted  in  the  writ,  and  it  was  infifted 
S.  F.  does  to  reverfe  the  fine,  and  the  rather  becaufe  he  was  not  the  fole 
SutllHd!'^  conufor,  but  others  were  joined  with  him  J  but  refolved  per  tot. 
373.  pi.  IX.  Cur.  that  it  was  not  error;  for  if  the  writ  be  direfied  to  the 
c"^*^B*  R  flierifF,  and  he  is  a  party,  it  is  doubted  in  the  books  if  the  IhcrilF 
j?,*C.  and  *  *^  plaintifF  may  execute  a  writ  for  hinfelf  or  as  defendant  upon 
s.  P.  held  himfelf  And  the  fine  was  affirmed.  Cro.  C.  4:5,  416.  pi.  3. 
accord.       Mich,  II  Car.  B.  R.    Done  v.  Smethicr  &  Leigh. 

(Q)^  Compellable  to  do  what,  though  himfelf  is  Party. 

X.  TT7HERE  \^t  Jheriff  dijtrains^  yet  replevin  Jhall ijfue  to  the 
VV    Jheriff^  quod  replegiare  faeiat  to  the  plaintiff'  averia^  qu<t 

y,  N.  cepit  by  a  Jlrange  name^  and  by  this  the  flieriff  himfelf  (hail 

make  replevin,  or  otherwife,  procefs  of  contempt  ftiall  iiFue. 

Br.  Replevin,  pL  65.  cites  the  regifter. 
And.  to.  2.  A.  and  B.  were  Jheriffs  of  the  city  of  Gloucefter  ;  A*  was 

MoKCAN  impleaded  with  two  others  in  a  writ  of  entry.  Upon  the  original 
v.MicHKL  writ  A.  and  B.  both  returned  that  they  had  fummoned  the  2  other 
A«»»  defendants^  but  as  to  A,  they  returned^  that  he  was  the  fame  perfon 

S.C  morts  ^"^^  was  fuedy  and  therefore  he  could  not  fummon  himfelf  \  after 
that  the  iflue  joined,  and  a  verdi(3  for  the  demandant,  this  matter  was 
return  waj  moved  in  arreft  of  judgment.  And  Hill.  18  H.  8.  fol.  5.  was 
qaold'film!  Cited  where  Fitzh.  was  of  opinion  that  the  flieriff  fliould  be 
mon.*  prs.  amerced  for  fuch  return,  inafmuch  as  he  might  fummon  himfelf. 
f*jf^*J:.^-  Quaere.     D,  266.  pi.  8.    Mich,  o  and  10  Eliz.  Anon. 

juilicianit  ^ 

infra fcriptis  certifico  quod  idem  T.  W.  &  rgo  T.  jam  unut  viceccmitum  civitatia  praedidx  fum 
unua  Sc  idem  &  non  ahut  neque  diverfi;  idco  ego  przfatus  T.  &.  H.  alter  vie.'  civiiacia  predidae 
meipfum  fccundum  exigentiam  iftius  brevia  fummonrre  non  pofTumuk.     And  fays  thai  this  retura 

va«  adjudged  to  be  a  good  return. Bcndl.  146.  pi.  204.  S.  C.  and  feu  forth  the  return  ac» 

cordingly,  and  that  it  was  adjudged  good,  and  that  the  author  of  that  book.was  of  couniel  with  the 
tenants  aforefaid. 

(R)    Puni/hed  for  what,  and  how  in  civil  Cafes. 

I.  TN  affife  a  bailiff  who  had  returned  villeins  was  amerced, 

X  and  non  omittas  awarded  i  i^bd  nota  bene.     Br.  Amerce* 

nent,  pL  39.  cites  2  AlF.  28.  2.  Trefpab 
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1.  Trefpaft  lies,  if  the  Qxtviff/eifes  and  takes  the  goods  of  a 
man  appealed  of  fehj  before  that  be  he  attainted.  Br.  Trefpafs^ 
pi.  373.  circs  44  Aff.  13.  .  .  ,  r  -. 

3.  Giving  money  to  (heriff  to  arrejt  a  man  is  againft  the  law,  ^  445  J 
and  his  caking  is  extortion ;  the  Court  may  allow  fees^  but  (herifF 
cannot  take  them  without  fuch  allowance ;  per  Coke,  cites  ftat, 

W.  I.  And  a  projiifc  of  money  on  fuch  conflderation  is  illegal, 
and  an  a£lion  is  not  maintainable  u(x>n  it ;  quod  fuit  concefium 
per  Curiam,  and  judgment  accordingly,  againft  the  pUintifF. 
Roll.  Rep.  313.  pi.  24.  Hill.  13  Jac.  3-  R*  Sherley  v. 
Packer. 

4.  The  {herifF  having  feifed  goods  upon  a  venditioni  exponoTy 
he  returned  non  invent  emptoresy  and  then  his  office  determined^ 
and  he  detained  the  goods  in  his  hands ;  the  plaintiff  in  the  adion 
prayed  an  attachment.  Per  Doderidge  and  Jones  J,  (the  Ch.  J. 
and  Whttlock  J.  abfent)  though  we  may  grant  one  yet  it  is  not 
our  office,  but  you  may  have  petit  ijjues  returned  upon  him,  and 
it  is  all  vour  remedy.  Lat.  117.  Pafch.  2  Car.  Dixon's  cafe, 
cites  9  E.  ^.  50. 

5.  Sheriff  (hall  ht  fined  and  amerced  for  every  default  in  the  But  tor 
execution  of  his  office^  though  it  be  by  negfe£f  or  fraud  of  the  under  ^^^^^^ 
Jheriff,     But  per  Jones,  he  ihall  not  be  imprifoned  for  the  aft  of  mige, 
the  under  flieriff,  nor  indited.      Lat.    187.      Hill.   2  Car.  mA^nffJUli 
Laicock's  cafe.  '"^f'^'  "^ 

der  (heriff.    Lat.  187.    Hill,  a  Cir.  in  Liicock'i  cafcA 

6.  Sheriff  was  laid  by  the  heels  for  keeping  goods  in  his  cuf- 
tody,  and  not  felling  them  when  he  had  opportunity.  Arg.  cited 
aa  the  cafe  of  Hardy  the  (heriff  of  Chefter.  2  Show.  87.  in  cafe 
of  King  V.  Bird. 

7.  If  a  motion  be  agetinft  Jheriffto  return  awritj  we  never  grant 
a  penalty  upon  the  firft  motion.  Cumb.  25.  2  Jac.  2.  d.  R. 
Anon. 

8.  If  a  Sheriff  conftantly  or  frequently  ufed  to  let  perfons  at 
large  without  bail,  it  is  an  abufe  of  his  office,  and  the  Court  then 
will  interpofe.    Per  Holt  Ch.  J.     2  Salk.  467.  pL  j.    Mich. 

11  W.  3.  B.  R.  Anon. 

9.  A  Jheriff'isfineable  for  leaving  errors  m  outlawries.    Per  Cur. 

12  Mod.  546.    Trin.  13  W.  3.  B.  R.    Wilbraham  v.  Dolev. 
.10;  Sheriff  was  fined  and  committed  for  delivering  an  inrant's 

writ  of  appeal  to  him ;  per  omnes  Jufticiarios  praeter  TurtoUft 
I  Salk,  177.    Pafch.  12  W.  3.  B.  R.    Tolcr's  cafe. 


(S)    Indi^able  or  punilhable.    In  what  Cafes  re- 
lating to  Offenders,  &c« 

1.  TT7RAY  was  conviHed  of  a  mifdemeanor  for  attempting  to  ,  Salk.tyi... 

VV    counterfeit  chequer  bllls^  and  after  judgmenty  that  he  TheKinj 
Ihould  ftand  in  the  plUory^  the  Jheriffout  of  favour  deUtyed  the  exe-  J-  ^^\^ 

cution  pftt  ttiftiy 
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S.  P.  and  cutiM  beyond  the  ufual  time^  and  in  that  time  Wray  efcafed,      Per 

though  it  iio]t    In  this  cafe  the  (heriff  ought  to  be  profecuted  and  fined 

only  the  gnes^oully  ;  for  the  judgment  ought  to  be  executed  in  convenient 

ffcapeof  time,  and  the  fhcrifr's  refpitlng  is  an  affront  to  the  juftice  of  the 

kcnhCTd  nation.     12  Mod.  227.     Mich.  10  W.  j.     The  King  v.  Fell. 

yet  be  and  Rayes,  or  Wray,  were  comui  tied  for  the  fame  oiTcncc,  as  appears  t^  Mod.  414.  S.  C 
•ut  S.  ?.  does  not  appear  there  neither,  th::t  the  {heriff  is  anlwerablc  lor  the  cfcanc. 

2.  On  an  indi£lmcnt  the  cafe  was,  a  juftice  of  peace  had  pozver 
to  commit  to  wurd^  which  if  the  word  in  the  ftatute.  The  juftice 
committed  one  to  the  gaoler  of  the  county.  And  per  Cur.  the 
•  fberifF,  and  confequently  his  gaoler,  is  the  prop  r  officer;  and 
r  446  1  if  he  let  him  go  at  large^  it  is  fuch  an  or^ence  as  is  proper  for  an 
indictment,  ii  Mod,  79.  pi.  15.  Pafch.  5  Aun.  B.  R.  The 
Queen  v.  Belwood. 


(T)     Securities^  &c.  given  to  him.     In  what  Cafes 

they  are  void. 

I.  Tr\EBT  upon  bondy  taken  by  the  OierifF^  the  defendant  bts 
xJ  clerkj  conditioned  to  pay  thg  money^  which  he  Jhauld  rg^ 

eeive  for  the  queen^  into  the  Exchequer,  within  14  days  after  he 

had  received  it  \   the  defendant  pleaded  the  ftatute  23  H.   6. 

cap.  10.  and  averred,  that  the  bond  was  taken  colore  officii* 
.  But  upon  a  demurrer,  it  was  adjudged  for  the  plaintiff,  becaufe 

that  ftatute  does  not  intend  any  bonds  taken  of  fuch  as  are  not  to 

appear,  nor  are  in  ward.     Mo.  542.  pi.  .717.     Trin.  29  £liz« 

Cartwright  v.  Dalefworth. 
Lat.  83.  £1-  2.  The  marflial  of  the  King's  Bench  had  the  defendant  in  exe- 
^oiry  V.  cution,  and  upon  a  habeas  corpus  fuffered  him  ta  go  into  the 
s/c.  Vut  country,  and  took  a  bond  of  him  to  be  a  true  prifoner,  and  had 
that  is  men.  a  keeper  with  him  as  far  as  Charing  Crols,  and  there  he  went 
^oncdtohe  fj-Q^fi  his  keeper.  This  was  adjudged  an  efcape  againft  the 
and  in  the  n^arftial,  Upon  which  he  brought  debt  againft  him  upon  his  bond  $ 
argument  the  defendant  pleaded  the  ftatute  23  H.  6.  and  that  the  bond  was 
rTd"ti^^^*h  ^^^  ^^^  ^^^^  ^"^  favour,  &c.  upon  which  they  were  at  iflue,  and 
jury  fonnd  ^^  plaintiff  had  a  verdid ;  it  was  argued,  that  a  bond  made  for 
exprcfsly  eafe  and  favour  to  the  marftial  is  void,  notwithftanding  it  be 
bond^as  ^oJ^urcd  with  the  pretence  of  being  a  true  prifoner,  but  that  it 
not  given  IS  lawful  to  take  bond  of  one  in  prifon  to  be  a  true  prifoner  to  the 
for  eafe  and  marfliaL     But  if  a  Jheriff  has  one  in  execution  for  a  Jiranger^  and 

favour —      *u-.  A-.:/:-^ -•-  ni ir^   :^j^l*^j  *.  ^l^   /L^^i/r  Li^r^ir J  L-  f^iligg 

^at  hi 
illegal 

TcaT.^B.^R!  '**"S  makes  the  whole  void.  But  a  hond  to  the  Jheriff^  without 
And  bode-  conflraint^  and  to  a  goodpurpofe  fliall  not  be  void,  though  it  purfues 
ridge  faid,  not  the  ftatute,  and  Doderidge  and  Jermin  agreed  the  difference. 
bVin'der-''    ^^'  H3-     Hill.  20  Jac.     Sir  G.  Reynell  v.  Elworthy. 

ftood  by  this  ftatute  that  a  (heriff,  gaoler,  or  mar(bal,  (kill  take  no  bond ;  for  if  the  mirlkal  hit 
a  man  in  cxe«ution|  and  (ear  that  be  will  efcape,  and  he  Cakes  bond  of  bini|  thia  bond  is  good. 

And 


And  p«r  Jones,  the  intent  of  the  ftatute  is,  chat  the  flieriff  or  mar(hs]  fhall  not  fufFer  prironers  to 
go  at  large;  for  that  is  within  the  ftatute;  and  it  was  ruled  in  B.  R.  that  the  Marlhalfca  Ihould  be 
enlarged,  and  this  Ihall  be  called  within  the  rule  ;  and  if  the  marlhal  take  a  bond  to  Carry  therci  it 
is  good,  but  if  he  fuifer  him  to  go  at  Jarge,  it  is  not  good. 

•  3.  One  Thody  being  indiSied  for  killing  a  man,  the  Jheriffs  of 
London  feife  bis  goods  before  conviSfion^  and  Prettiman  covenants 
with  theniy  if  they  would  leave  the  goods  in  his  houfe^  that  if  Thody 
was  found  guilty,  he  would  deliver  them  the  goods,  or  otherwifi 
pay  them  300/.  It  was  objedled,  that  this  covenant  was  void,  be- 
caufe  it  was  taken  by  the  iheriiF  colore  officii,  in  a  caf*  where 
he  had  no  fuch  power :  for  he  ought  only  to  take  an  inventory , 
of  the  goods.  And  obligations  or  covenants,  in  fuch  cafes,  are 
void  at  common  law,  as  well  as  by  the  ftatute  23  H*  6*  Plow.  67. 
10  Co.  Bewfagb's  casb;  Hob.  Norton  zm  Syms,  as  bonds 
pro  favore  feu  eafiamento,  and  bonds  upon  bailing  one  that  is  not 
bailable;  as  was  refolved  in  Sir  J.  Norfolk's  case,  19  Car.  2* 
And  the  (herifF  at  common  law  ought  not  to  feife  the  goods  of  a 
perfon  indi£led  for  felony,  but  he  might  inventory  them ;  but  the 
party's  wife  and  children  was  to  be  maintained  out  of  them ;  and 
that  fo  is  the  ftatute  of  i  R,  3.  3.  3.  Inft.  228.  Sawyer  for  f  447  1 
the  plaintiff  faid,  that  at  common  law  the  (herifF  might  feife  them 
after  inditSlment,  and  put  them  into  the  hands  of  the  neighbout*- 
hood,  and  fo  is  7  H.  4.  47.  and  the  ftatute  of  R.  3.  is  intended 
only  when  a  man  is  arrefted  for  fufpicion  of  felony,  his  goods  ftiall 
not  be  feifed ;  and  fo  it  is  expounded  by  3  H.  7.  And  he  faid 
this  ftatute  of  i  R.  3.  is  a  private  law,  and  ought  to  be  pleaded, 
and  23  H.  6.  is  adjudged  fo.  Sed  Cur.  e  contra.  Per  Cur. 
femble,  that  afier  indiSfment  the  flieriff  may  inventory^  but  not  re^ 
move  the  goods  of  the  party ;  and  if  any  one  will  fecure  them,  that 
they  fliall  be  forth-coming,  it  is  lawful  for  the  (herifF  to  take  fuch 
fecurity.  Sed  adjornatur.  Freem.  Rep.  326,  327.  pi.  406^ 
Mich.  1674.  in  Scacc.    The  Sheriffs  of  London  v.  Prettiman. 

4.  Where  a  (herifF  takes  a  bond  as  a  reward  for  doing  a  thing;^ 
it  is  void ;  for  it  may  be  to  warrant  him  in  the  breach  of  his 
duty;  but  if  it  is  tofave  him  harmlefs  in  doing  a  thing  which  it 
is  his  duty  to  do,  then  it  is  good.  3  Salk.  75.  pi.  ii.  Mich. 
9  W.  3.     Plackett  v.  Grefham. 

5.  In  debt  upon  bond  made  to  the  plaintiff,  by  name  of  the 
high  bailiff  of  Weftminfter,  by  Whiteman,  conditioned,  that 
whereas  upon  a  fi.  fa,  he  had  levied  goods  as  the  goods  of  one 
Cunningham^  which  IV.  claimed  as  his  own^  and  thereupon  the  faid  / 
officer, delivered  the  goods  to  W.  if  therefore  the  faid  W,  flyould 
re-deliver  them  to  the  plaintiff,  if  upon  a  trials  they  fljould  be  found 
to  be  the  goods  of  C  and  if  the  defendant  fl)ould  indemnify  tbg 
pbintiff  for  delivering  the  goods  to  W .  and  for  returning  nulla 
bonaj  then  the  bond  to  be  void\  the  defendant  pleaded  non  danmi- 
ficatus;  the  plaintiff  replied,  and  fet  forth  the  proceedings,  and 
judgment  againft  C.  Upon  demurrer  to  the  replication  it  was 
objected,  that  this  bond  was  againft  law,  it  being  to  indemnify 
an  officer  for  making  a  fidfe  return ;  but  it  was  anfwered,  that 
the  bond  was  lawful.    And  by  .the  opinion  of  the  Court,  jadg« 

ment 


ment  was  proaouiKcd^for  the  plaindflT.  Bat  afterwards  lettre  wa9 
given  to  argue  the  cafe  again,  and  fo  it  was,  but  the  Court  ad* 
hered  to  their  former  opinion.  But  upon  defendant's  oiFer  to 
pay  wh^t  the  plaintiff  was  damnified,  execution  was  ftayed,  and 
referred  to  the  prothonotarv  to  compute,  ico^  Lutw.  593.  596. 
^ich.  .10  W«r  3.  C.  B.    KLnipe  v^  Hobert. 

«  

(U)     Securities  given  to  Sheriff,  Pleadings jbereon. 

So  where  in  x»  O  BROUGHT  an  adion  of  debt  upon  a  iafui  given  unto 
[bfde!^'  £>•  hitn  as  O^rifF  to  ferve  him  bamdefsy  the  defendant  pleaded* 

fendanc  3  (pecial  plea,  which  amounted  to  no  more  than  that  he  bad  (aved 
plead,  that  him  harmleft ;  to  Xhh  plea  exception  was  taken,  becaufe  he  did 
hfrnlham^.^  not  ihew  how  he  had  (aved  him  harmlefe :  to  this  it  was  anfwered, 
icrs^tothU  if  it  be  that  he  has  from  time  to  time  faved'him  harmlefs,  it  is 
the  plaintiff  well  eiiough.  But  by  Roli  Ch.  J.  it  is  not  fo  here,  and  therefore 
lorhcW  1  '^*  **  plaintiff  have  judgment,  nifi.  Sty.  353.  Mkh.  1652. 
good  de.      Bond  v.  Martin. 

sn^irrer;  for       • 

he  ought  to  have  pleaded  non  damnffictitut,  and  not  generally  that  he  haa  faved  him  harmlefa,  for . 
that  he  may  do  in  manv  thing,  and  yei  the  plaintiff  may  be  damnified  in  fome  other  thing*,  wheteia 
he  waa  alfo  boand  to  lave  him  harmlefa.     fhe  pule  was  to  Ihew  the  caufe  why  judgment  (hould  noc 
be  given  fo^the  plaintiff.    Sty.  16,    Paich.  8$  Car.    Wroath  v.  Eifeye* 

*r  448 1  ^  Sheriff' brought  debt  on  bond  conditiomd  for  payment  of  lao/. 
Coinb.ft45.  without  faying  <more.  The  defendant  pleads,  that  it  was  for  taCt 
s.  c.  fays,  and  favour:  plaintiff  replies,  that  it  was  that  defendant  fhould 
tiff rc^*/icd  ""^"^^'^  *  true  prifoner,  and  traverfes  the  cjfe,  &c.  Defendant 
that  it  was'  demurs,  and  judgment  *  was  given  for  defendant  \  becaufe  plaintiff, 
for  the  bet-  of  his  own  (hewing,  had  made  the  bond  void  at  common  law ;  it 
TOolry  due  appearing  upon  oyer  of  the  condition,  that  it  was  made  for  the 
to  himfeif,  payment  of  a  certain  fum  of  money ;  and  yet  ia  the  inducement 
and  tra-  to  the  traverfe  in  his  replication  he  alleged,  tha(  it  was  made  for 
eafe?&c!!*  **^^  fceriff^s  fecurity,  that  R.  the.  prifoner  ihould  not  efcape. 
and'de- '  Now  this  IS  an  overnunt  againji  the  condition  of  the  bond  40  wbicb 
fendant  dc-  aif,  obligee  Jhall  never  be  admitted \  beildes  it, is  not  lawfiil  for  the 
ScJ'cur!  plaintiff  to  take  an  abfolute  bond,  with  a  condition  to  pay  money 
u  ia  an  ill  uoder  pretence  of  fecurity  againft  efcapes,  without  mentioning  it« 
induce-       Carth.  300,  301.    Pafch.  6  W.  3.  B.  R*    P'oden  v.  Haines. 

ment,  but  "^      '  "^  ^ 

that  is  no  fubftaotial  part  of  the  plea,  but  only  matter  of  form  ;  and  if  we  caft  away  the  iodnct* 
ment  the  traverfe  ia  well ;  but  here  you  confound  the  caufe  of  adion  in  thia  inducemcot»  bvt  yoii 
ihould  have  laid  that  it  waa  pro  bono  &  vero  debito»  and  (hen  traverfed  the  eafc  and  favour. 


(W)    AttachmtnU  againft  him,  in  what  Cafes^  and 

to  whom  direded* 

Br.  Reple-    J*  HT^HE  JbiTiff.  tipoM  replevin  did  noibing  at  4be  aSeUy  or  at  tbt 

^'^^'S:  JL«  pluriesj  andproceft  iffoed  to  the  cbronera  to  attach  the 

'    (beriff,  and  to  make  replevin,  quod  nota$  and  the  coroners  re« 

turned)  that /they  had  attached  thejberiff^  zndii  did  not  ceme^  bf 

Vfbicb 


^hich  tffued  diftnfs^  quod  nota ;  procels  of  the  contempt.    BiT* 
Contempt,  i.  cites  43  E*  3.  26. 

2.  Judgnunt  was  given  againft  one  in  B.  R.  capias  ifTued  to 
the  late  merifF  to  take,  &c.  the  party  paid  the  fee  for  the  exe- 
cution, and  the  iherifF  received  the  writ  of  the  plaintiiF,  and  he 
Jhewed  the  defendant  to  the  Jheriff^  and  he  viewed  him,  but  he 
turned  about  and  faidy  I  cannot  Jee  him^  and  after  returned  a  non 
eft  inventus ;  the  party  made  an  afldavit  of  this  matter,  and  prayed 
an  attachment  aeainft  the  late  (heriiF.  Jones  J.  (aid,  he  is  now 
no  officer ;  to  iHmicK  it  was  faid,  that  this  was  a  contempt  during 
bis  office  \  and  Doderidge  and  Jones  J«  granted  an  attachment* 
Lat.  ^76.    Hill.  2  Car.  Anon. 

3.  }£  fheriiF  rf  a  county  in  a  city  be  in  conten^tj  the  attach** 
ment  is  to  go  to  the  coroner,  and  not  to  the  mayor  or  chief  officer 
of  the  corporation  in  fuch  city  or  town.  And  if  the  oi&nder  be 
out  of  his  office,  the  attachment  {hall  be  directed  to  the  new  ^erifi. 
2  Vent.  216.    Mich.  2  W.  &  M.  C.  B.  Anon. 

4.  An  under  (heri£F  returned  a  fieri  feciy  and  a  venditioni  ex^ 
ponas  was  fued  out  \  after  two  or  three  rules  upon  the  iheriiF  19 
make  a  return^  and  failure  therein^  an  attachment  was  granted 
againft  him,  the  Court  declaring  they  never  would  grant  it  againft 
the  high  Jberiff  iox  not  returning  the  writ.  And  fuch  a  rule  was 
made  the  iame  term  in  the  like  cafe  againft  the  upder  (heriiF 
of  York.  12  Mod.  454.  Pafbh.  13  W,  3,  B.  R.^  Kilderton 
V*  Wilkenfon. 

5.  The  (heriff  made  a  return  of  a  cepi  corpus^  but  would  not 
bring  in  the  body  :  upon  which  the  plaintiff  had  obtained  feveral 
rules  upon  the  (herifF  to  bring  in  the  body ;  but  the  Jheriff  Jlill 

flood  out  in  contempt^  and  therefore  the  plaintiff  prayed  now  an  at- 
tachment againft  him.  But  the  Court  upon  hearing  the  rules  read, 
faid,  there  was  not  one  peremptory  rule,  and  therefore  the  motion 
for  an  attachment  was  irregular  at  prefent.  However,  upon 
counfel's  defiring  then  a  peremptory  rule,  the  Court  granted  it. 
And  in  another  cafe  they  faid,  that  amercements  only  ufed  to  be  [  449  3 
the  method  of  inforcing  the(e  rules,  but  lately  they  have  granted 
attachments,  i  Barnard.  Rep»  in  B.  R.  246.  Mich.  3  Geo.  2. 
1729.    Smith  r.  Norton. 


(X)    AElions  agaitifi  him.    Trefpafs,  or  Cafe,  of 
%  Debt. 

X.  TXEBT ;  at  the  diftrefs  the  fieriff  dtftraimj.  B.  where  fht 
XJ  name  of*  the  defendant  in  the  writ  is  SfT  5.  there  Ji  B. 
(ball  have  his  remedy  againft  the  ftieriff ;  and  it  feems  by  general 
adion  of  trefpafs.    Br.  Trefpafs,  pi.  135.  cites  19  H.  6.  8o. 

2.  But  where  he  ferves  the  writ  trtay,  and  imbezils  ity  or  makes 
a  falje  return^  it  feems  that  adion  upon  the  cafe  lies.     But  con- 
trary of  aaual  torty  ut  (upra.    Br.  Trefpais^  pi.  13$.  cites  19 
H.  6.  80. 
Vol.  XIX.  JLl  x,  l>$h 


3.  Debt  Joes  not  lie  againft  a  (herifF  upon  sn  efcape  up^  mefng 
pr$cefsy  but  an  a<Slion  on  the  cafe  onIy«  i  Vent.  7.  Hill.  20  &C 
21  Car*  2.  B.  R.  Anon. 


(Y)     Adious  iy  hlm^  in  refpe^  of  his  Office. 

I.  'T^HE  iheriiF  kvied  goods  by  a  fieri  facias,  and  before  cxc- 
X    cution  done  by  fale,  the  defendant  took  them  again ;  the 
Jheriff  brought  trejpafs.     The  queftiof  1  was,  whether  it  lay  for  the 
(heriiF,  becaufe  he  had  no  property  in  the  goods.     Fen-^er  only 
being  in  Court  faid,  he  had  conferred  with  Anderfon  Cb.  J.  and. 
Periam,  who  held  clearly  that  the  action  did  ,lie«     Cro.  E.  639. 
pi.  39.     Mich.  40  U  41  £liz.  B.  K.     Tyrrel  v.  Bath, 
lev.  sSftj         2.  So  the  (heriiF  feifed  goods  by  virtue  of  a  Beri  facias,  and  the 
f«  ^  ihat^it  ^fcndant,  whofe  goods  they  were,  took  them  away.     The  (herifF 
bring  00-     brought  an  aflion  of  trover,  and  adjudged  that  this  acHon  would 
jcard.  that   \\q  :  bccaufc  by  the  feifure,  the  property  of  the  defendant  ce;»fed : 
ln^i^h"cafe  ^"^  K^^'y^j  Xainsford  and  Moreton,  hx*fitante  Twifden,  gave 
mi^ht         judgment  for  the  plaintifF.     Vent.   52  &  53.      Hill.  21  &  %% 
inaintain      Car.  2.  B.  R.     WUbraham  v.  Snow. 

t'cfpa^s.  but 

not  trover,  the  whole  Court  held  e  contra,  and  that  the  fherifF  had  property  fofficirni'to  maintam 

this  a£li(m,  and  judgment  accordingly;  and  Keeling  Ch.  J.  Uid,  that  the  property  ia  akrtrd  fioin 

thr  osvnn,  and  given  to  the  party,  at  whofe  fuii;  the  Rcp<»Mer  adds,  quacie  de  ceo. Sid.  ^138. 

pi.  3.  S.  C.  adjudged  accordingl),  and  faid,  ihat  the  (henff  has  hjch  p'opcriy,  th»r  if  he  l.)*«  ifc 

£0"ds  he  (hall  anfwrr  for  them. 2  Saund.  47   S.  C.  adju^;;cd  accmdingly,  nifi,  &c.  and  fayt« 

u  was  not  moved  afiLrw^ids. -'Mod.  30.  pi.  75.  S.  C.  but  nat  adjudged* 


I  45^  ]  (Z)     Pleadings  by  him,  and  Bailiff. 

I.npRESPASS  of  goods  taken,  the  defendant  fald  that  he  is 

A    Jheriff  of  C.  and  that  exigent  of  felonj  iJUed  againji  thi 

plaintiffs  by  tvhich  he  toot  the  goods.     It  was  oDJedled  that  he  had 

not  counted  of  them  ;  but  per  Keble,  that  it  is  no  matter  to  you 

but  to  the  king,  and  he  Ihall  account  to  the  king  after.    Br.  Trcf- 

pafs,  pi.  267.  cites  3  H.  7.  3.         0 

Mob.  tnS,         2.  A  levari  facias  ifTued  upon j  a  recognizance  in  0?ancery  for- 

pl.»6v..s.C.  2000/.  the  fherifF  returned  that  he  had  levied  500/.  towards  fatif- 

J"Jy*^J fadion  of  the  plaintiff's  debt,  and  that  he  had  denarios  paratos^ 

Hution,  i»,  ^c.  but  becaufe  he  did  not  pay  it  in,  the  plaintiff  brought  adion 
at.S.  C.      of  debt  againft  him.     The  defendant,  as  to  300/.  part^  pleaded  nil 

■^^°y^] dehety  and  as  to  200/.  that  before  the  return  of  the  writ,  he^aid 

Noy  22.  ''  '^  ^he  plaintiff  upon  requeft,  and  Jhetved  his  acquittance.  The 
S^^c.hytht  plaintiff  demurred;  and  after  feveral  arguments  it  was  adjudged 
SplTrk  v!  ^^^  ^^  plaintiff  for  the  300L  and  that  as  to  the-20ol.  nil  capiat 
Kichaids,  per  Breve,  becaufe  the  receipt  thereof,  and  the  acquittance^  is  C9n* 
^'  S:  '^'  filf^^  h  '*^  demurrer.  Mo.  886.  pi.  1244.  Pafch.  "15  Jac. 
"ktwl:.-.    ^P«^^<^  V.  Kichards. 

^1.  S.  C.  fjya,  note  the  pUiniifi'  had  concluded  hit  depiurTcr  ill ;  for  he,^ demurring  to  the  de» 
fendant'a  plea,   which   w«s  grounded  upon  a   Tt\c9(c,  JlouU  have  demanded  judgnumti  if  tb*  di* 
ftnd^HtJh^mU  bt  mdmiiud  to  j>/ead  4  reiea/e  wuuU  after  the JhertS' made  hii  tetitrtu 

3..A 


3.  A  flierifF  having  levied  mon^  upon  a  fieri  facias,  the  plaintiff 
brought  debt  agalnjl  him  for  the  money.  He  pleaded  the  Jiatutt 
tf  limitations  j  aiid  the  fole  queftion  \^s,  whether  this  was  aa 
aftion  that  was  within  that  llatute?  And  refolved  by  North, 
Windham,  and  Atkins,  (^croggs  contra)  that  that  llatutc  was  no 
^ar  in>this  cafe,  becaufe  this  attion  is  grounded  partly  upon  matter 
of  record  j  for  the  fieri  facias  iiTues  out  of  this  Court,  and  is  return* 
able  here.  But  in  this  cafe  the  Jheriff  had  made  no  return  of  his 
writ ;  and  therefore  Scroggs  faid  ne  was  only  chargeable  by  the 
receipt  of  the  money,  which  was  an  a&ion  in  j>ais  \  and  for  that 
reafon  he  did  conceive  he  (hould  be  within  the  benefit  of  this 
ftatute ;  but  li  he  had  made  his  return,  then  he  hjid  been  charge  ^ 
able  by  that,  and  then  he  (hould  have  been  of  opinion  that  the 
ftatute  ihould  be  no  bar.  North,  it  is  his  fault  that  he  makes  not 
bis  return,  and  therefore  he  fhall  not  take  advantage  of  it.  Judg- 
ment was  given  by  the  3  judges  pro  quer.  Freem.  Rep.  236, 
237.  pi.  248.     Mich.  1677.     Cockram  v.  Welby. 

4.  A  fheriiF's  miiHdate  to  a  bailiff  of  a  liberty^  muft.-be  under 
the  hand  and  feal  of  the  fberiff,  and  fo  pleaded.  Per  Powell  J. 
2  Vent.  193.     Car  v.  Donne. 

5.  Trefpafs^  &c.  for  taking  and  carrying  away^  (fc.  fevered 
goodsj  the  defendant  jujiified  by  virtue  of  an  habere  facias  pof^ 
feffwnem  upon  a  judgment  in  eje£iment^  &c.  and  that  he  as  (herifi^ 

and  the  other  defendants  in  aid  of  him  entered,  &c.  £t  bona,  &c* 
in  executione  brevis  prfbd.  extra  domum  amoverunt.  Upon  ^p^  »- 
murrer  judgment  was  given  for  the  plaintiff,  becaufe  the  plea  was 
not  a  fufficient  anTwer  to  the  carrying  away  the  goods}  for  the. 
defendants  ought  tojhetu  in  their  plea  to  what  place  the  goods  were 
carried,  and  where  they  left  them,  2  Lutw.  1483.  Trin.  1 1  W.  3. 
Rowley  v.  HaHard  &  al.' 


(A.  a)     Determination  of  Office.     By  what.        [  45^ 

f.  ^  I  '•HE  oJUce  of  flierifF  does  not  determine  by  becoming  a  peer 
jL     on  his  father's  death.     Held  by  all  the  juftices,  and  the 
Attorney  and  Solicitor  General,  but  that  he  llill  remains  a  fheriff  ^ 

ad  voluntatem  reginx.     Cro.  .£.   12.  pi.  3*     25  £liz.  C.  B* 
Sir  Lewis  Mordant's  cafe,  ' 


(B.  a)     DIfcharged  by  Writ,  and  of  AQ,%  done  by  .. 

him  before  Notice. 

I.    A  WRIT  of  difcharge  of  the  old  flierifF  was  delivered  to  the  *"«  37  ^ 

jfjL  county  clerk  fitting  in  the  county  court  in  the  abfence  of  the  pcr'ilndcr. 
iherifF.    Per  Dyer  and  Manwood  J*  his  authority  ceafes*   D.  355^  fon  and 
pi.  36.     Hill,  ig  Eliz.  Anon.  •  Waimiicyj, 

•^  ."^^  ^  the  old 

Aiertff  is  oot  difcharged  htloje  th«  ne%i^Jbiriff  has  acceMd  the  county  of  him.     Ibid.  Mar^ '— ^ 
Noy  ^u  S.  P.    Per  Anderfoa  and  WaloL (ley.    Burchlcr  v.  Wtreman. 

L 1  2  2.  Tht 


451  %W1t^ 

1.  The  writ  of  difcharge  is  not  cloTe,  but  patent,  as  a  com* 

mifiion,  and  is  direded  nupsr  vicecomiti^  reciting  the  words  oi  the 

patent  of  the  new  (heriff,  with  a  command  to  the  old  Aeriff  to 

deliver  the  cuftody  of  the  county^  cum  ommhus  rotulis  brevibus  & 

aliis  memoraiidis  per  indenturam  to  the  new  (herifF*    D.  '355« 

pL  36.  Anon. 

S.  C.  cited         3,  Falfe  imprifonmeni  was  brought  againft   St.  *  John,  who 

Mt?^^  1     P^^^'^^  >"  l^^f  that  he  at  the  time  of  the  iniprifonment  was  (heriff 

j5*-ls^P.   of  Wiltfliirc,  and  that  a  capias  was  dircfted  to  him  to  take  the 

aod  feems    plaintiff,  by  which  he  took  and  imprifoned  him.     The  plaintiff 

hbeini^y  ^^p'»^^  ^^^t^  ^"^  Earncly  was  then  (heriff,  and  traverfed  that 

the  fame      St.  John  was  iheriff;  the  defendant  Rejoined  that  he  was  (heriff 

name,  tho*   for  all  the   year  before,  and  had  no  notice  of  the  patent  to 

crcnt^Ycar     Namely,  and  that  he  had  received  no  difcharge  for  himfelf ;  and 

viz.  Mich*    upon   demurrer  the  defendant  had  judgment,  becaufe   all  z&% 

36&37       which  he  hath  done' as  (heriff,  are  go6d  in  law  till  he  has  re- 

Mo*  364^    ccivcd  his  difcharge,  or  has  perfe6^  notice  of  the  new  (heriff. 

pi.  496.*     A^o.  186.  pi.  338.     Mich.  26  Eliz.  B.  R.     St.  John's  cafe. 

aRcp-  7a*       4.  The  ancient  Jheriff  is  not  difcbargedj  nor  the  new  (heriff 

cafe  s  c*—  charged,  till  3  things  are  done,  via.  The  *  patent  to  the  new 

«  And  the  iheriff,  the  writ  of  difcharge  to  the  old  (heriff,  and  the  delivery  of 

ihcwmg  it  the  prifoncrs  by  indenture  to  the  new  (heriff.     Arg.  and  by  all 

ihe'r^ff.^^*^  the  Court  (abfente  Gawdy)  this  delivery  by  indenture  was  by 

And  if  in  order  of  the  common  law.     Cro.  E.  366.    Hill.  37  £Ii«.  B.  R« 

the  mean  Wefbv  v.  Skinner  and  Catcher. 

time  be-  '' 

tween  the  fealing  the  new  patenti  and  the  flirwing  it  to  him,  he  holdt  a  coonty  coort,  it  ij  good. 

Cro.  £.  la.  pi.  a.     Mich.  85  Eliz*  C.  B.     Fitz'tcafe. 

The  prifoncrs  ought  to  be  brought  to  the  view  of  the  neW  (heriff.     a  Lr.  54.    Smalmao 

V.  Lane. ——And  ought  to  be  delivered  to  bim  in  the  common  gaol,  and  not  clfewhcrc. 

Cro.  £.  366. 

♦[452]  5-  A  Writ  of  difcharge  was  delivered  to  the  Jheriff^  his  under 
iVaimfley  Jheriff  not  inowing  it  mates  execution  in  the  country;  and  ad- 
in  thai  cafe  judged  no  execution,  *  and  yet  (heriff  no  trcfpaflbr.  D.  355. 
we^tfiSn^'  Marg.    pL  36.    cites    Pafch.    44  Eliz.  C*  B.      Fleming   v. 

execution     Chcverly. 

by  bailiff 

■fter  fuperfedeat  delivered  to  the  ftiertlF,  is  void.  Ibid.— Bat  where  A.  rccovrrcd  lool.  againft 
B.  and  had  \fie*ifmciat^  the  (heriff  levied  28I.  and'had  not  returned  the  writ  nor  paid  the  money 
to  A.  in  a6iion  on  the  cafe  by  A.  againfl  the  (heriff,  defendant  pleaded  not  guilty.  Uoon  evideocc 
it  appeared  that  the  wr//  twij  diilvered  to  J.  S.  tbt  under  fifriff.  9  N<nffmher\  34  Eiix.  tvho  exe- 
cuted it  the  fame  day.  And  the  fame  .day  a  tvrit  »f  difcharge  wai  delivered  to  him,  dated  fyk 
November  I  but  becaufe  he  did  not  (irove  that  he  had  notice  of  thia  wiit  of  difcharge  before  the  cxt- 
cution  ferved,  the  Court  held  clearly  that  he  was  yet  (beri£f,  and  chargeable  to  the  plaimtff 't  afiioa* 
Cro.  £.  4^0^    Mich.  37  6t  38  Eliz.  C.  B.    Boucher  v.  Wifemah. 


(C.  a)     Two  Sherifi  cotiMcred.    How. 

!•  TN  London  and  Middlefex  both  (heriffs  make  but  one  in  both 

X  counties;  and  therefore  it  feems  to  be  a  good  caufe  of 

challenge,  if  the  writ  appears  to  be  returned  by  one  (heriff  only  \ 

and  if  one  of  them  dies^  the  oifice  is  at  an  end  till  another  is 

chofexu 


« 

chofen.     The  firft  beginning  of  this  cujlom  Teems  to  be  upon  the 
foundation  of  the  charter  of  K.  John,  who  granted  the  iheriff- 
wick  of  London  and  Middlefex,  to  the  mayor  and  citizens  of 
London,  at  the  farm  of  300!.  per  ann.     So  that  being  a  grant 
in  fee  of  the  iberifFwick  to  them  as  a  corporation,  they  had  a 
right  to  name  one  or  more  officers,  in  order  to  execute  the  fame  j 
and  they  thought  it  proper  to  name'  two  officers  indifferently  to 
execute  both  offices,  and  both  of  them  to  execute  as  one  fherifF, 
though  the  writ  in  MiddUfex  is  direfted  to  them  as  one^  viz. 
Vic'  com.'  Middx.  prxcipimus  tibi }   in  that  of  London  vice 
comitibus  London.*   prsecipim'   vobis  :   and   the  reafon  of  this 
difference  feems  to  be,  that  before  this  grant  of  the  fheriffwick 
to  the  corporation,  the  corporation  nominated  to  the  crown,  and 
the  crown  appointed  the  (heriffs  for  London,  and  the  London 
(heriffs  were  refponfible  to  the  king  for  the  London  profits  of  the 
flieriffwick ;  and  that  was  the  reafon  why  two  were  appointed, 
that  both  might  be  refponfible ;  and  this  nomination  was,  that  the 
citizens  might  exhibit  to  the  king  refponfible  perfons  ;  and  that 
ieems  to  be  the  reafon  that  in  many  of  t^  corporations  that  are 
cities  and  counties,  there  arc  two  iberifi^  \   but  when  by  the 
charter  of  King  John,  the  (herifFwick  of  London  and  Middlefes; 
was  granted  to  the  citizens  as  a  perpetual  fee-farm,  then  they 
entered  their  fherifFs,  which  before  were  •nofninated  for  London 
only,  and  the  ele(^ion  of  the  two  was  for  both  Aeriffwicks,  but 
the  dire£lions  of  the  kingi's  writs  were  as  before,  viz.  In  London 
to  the  two  fheriffs,  and  in  Middlefex,  9s  if  there  was  only  one« 
G.  Hifl.  of  C,  B.  136,  137.  cites  3  Co.  72.     i  Show.  289* 
162,  163.     2  Show.  262.  286.    Lev.  284.    Priv.  of  London, 
fo.  5,  6,  7.  272,  273.     Hob,  70. 

2.  An  information  was  brought  again fi  3,  whereof  «/i^  of  them  ^  ^^^  ^SU 
was  one  ofthejheriffs  of  the  city  of  Chefter,'and  the  venirt  facias  Jccor/- ^* 
was  awarded  to  the  other  (herifF.     It  was  fi^ggtfttd  on  the  roll^  ingiy;  for 
that  one  of  the  fherifFs  is  party.     The  quellion  was,  whether  it  **»c  other 
.was  good  ?     And  it  was  adjudged  to  be  well  awarded.     And  as  Ih^'wriT"*^ 
to  an  objedion  which  had  been  made,  that  both  are  but  one  officer  but  he  doc* 
in  law,  it  is  piainly  otherwife ;  for  where  there  are  2  fherifFs,  '' '"  **»« 
and  one  is  challenged^  the  other  fhall  fupply  that  defeft,  and  not  the  bo™!— 
coroner  \  for  he  is  not  the  perfon  to  execute  the  procefs  of  this  Sh0w.  3*7, 
Court,  but  only  where  the  proper  officer  is  wanting,  which  cannot  S.c.accord- 
be  where  there  is  one  fherifF.     4  Mod.  65,  66.     Mich.  3  W,  &  CombT^^ 
M.  B.  R.  in  cafe  of  the  King  and  Queen  v.  Warrington,  cites  s.c.'PafchT 
a2  H.  6.  51.  b.  pi.  17.    ,  -  4^''*»*- 

•^  I         /       *  B.R.Anon. 

accordingly. —-12  Mod.  at.  S.  C.  accordingly.  —      ■  -Carth .  914.    Hill.  3  W.  &  M.  S.  C. 

accordiogly,  cite«  it  as  lb  held  in  the  cafea  of  Bethel  v.  Harvey»  and  of  Kich  v.  PiaycK.  . 

3.  If  one  fheriffor  coroner  <///,  the  Court  can  award  no  procefi  [  At%  1 
to  the  other.     Per  Cur.    4  Mod.  65.    Mich.  3  W.  &  M.  B.  R. 
I'he  King  and  Queen  v.  Warrington. 


11  3  (D.a)    Juigt, 


m3  %ltttf^* 


-S' 


'■■{"o*''  (D.  a)    jfui^gf'    TnwbatCafes  the  Sheriff  Is  ]u^gc, 

ouiior»,    * 

HERIFF  in  the  county  cannot  qunfi  e/Jotgn^  nor  do  o^\.':r 
a£k  there,  .witho\it  uffent  of.  the  fa iiorb  ,  fur    i;  i. 
court  baron;  and  if  he  does  it,  a6lion  upon  the  c^fe  Iz.  ,   ."t:   :.t 
\wr.t  of  falfe judgment \  quod  nota  bene  indc,     B*-.  'Jourt  linc-  ., 
\  pi.  19.  cites  29  AC  45. 

•  "  ?.  Br.  2,  In  •  redijeijln^  and  in  +  xvrit  of  enquiry  of  ivafle,  the  (heriff 
17  'cVtM  "  ^ffi^^^j^^gh  ^^  ctfmmsjjiomr  \  aad  therefore  tf  he  all^-vs  chal- 
:  ill  4.6.—  lenges  therein,  writ  of  error  lies,  and  not  a^on  upon  the  cafe* 

•  >.  P.   Br.  Br,  CommiiEoners^  pi.  23.  cites  2  H.  4*  X 

'/».  3'^.  cites  11  H.  4;8t. 

3.  Upon  the  ftatute  of  Mrtortj  cap.  3.  the  fiieriff  is  judze  im 
redijfeijin  ajfumptis  fecum  corcrtatorihus ;  yet  the  fherifF  omj  is 
judge:  but  without  coroners  the  judgment  is  void.  Jenk*  i8i. 
pi.  66.  cites  39  H.  6.  42*    29  AU".  pi.  42. 


.  r  Exceu-  (E.  a)     Mattes  relating  to  Things  done  or  begun  in 
',/'^  '*  the  Time  of  a  former  Shertff. 

w  ^    r^*^*     ^"  T^  ^^^fP^fey  ^  '^^  capias  the  Jheri^ returned qnoi  ecpit  corpus^ 

!    r  ifl^^'       ■*•  ^"^  ^^"  ^^^  *^'  ^^^y  ^'  '*'  ^y^  ^7  which  he  was  amerced  ; 

^  .'.^.  8a.  and  becaufe  the  old  flierifF  was  removed,  therefore  diftrefe  liTued 

--  "^  P.     to  the  new  flieriff  to  diftrain  the  old  fheriff  ad  habendum  corpus* 

.i>..  cVocci*.  B^  Retorn  dc  Briefs,  pi.  19.  cites  44  E.  3.  z. 

v:iv.A    14   H.   4.    11. 

2.  The  return  of  the  one  fl^eriff  fhall  not  conclude  the  other  \ 

quod  nnta.     Br.  Retorn  de  Briefs,  pi.  5.  cites  3  if.  6.  56. 

".  . 'vncrf?,       3-  The  Jheriff  retuf-fis  upon  a  fieri  facia s<^  quod  cepit  bona  ad 

•  5.  ciifs  valentiam,  &c.  ad  quod  non  invenit  emptores\  whereupon  a  vcn- 

'•^  ■  ditioni  exponas  ilTued,  and  the  flierifF  returned,  that  W.  N.  his 

predeceflbr  took  them,  and  therefore  venditioni  exponere  non 

potuit,  *&c.     By  which  iflued  di/iringas  nuper  vicecom^  ad  ven^ 

ditioni  sxponend*  i^  denar'ios  it  he  rand*  nunc  vicecom*  ita  quod  bona 

ilia  venditioni  exponat  Sc  denarios  inde  provenient'  liberari  faciat 

nunc  vicecomiti  ut  ipfe  denarios  illos  hie  habere  poffit  tali  die  ad 

fatiffaciend*  qiierenti  de  debito  &  damnis  prxdid^     Br.  Execu* 

tion,  pi.  1 1,  cites  34  H.  6.  36.     » 

Be-       4.  Where  the  old  Jheriff  returned  upon  fieri  facias,  auod  finl 

feci  10/.  and  has  not  the  money  at  the  day,  fcire  facias  mall  tflue 

.(iha-  to  the  new  fheriff  againft  him,  and  upon  this  a  fieri  facias  and 

'  ^      elegit.     Br.  Procefs,  pi.  82.  cites  9  E.  4.  50.  . 


r      1     «i)f. 

•  r     .-'  vice* 


".'  (*;c. 


:..  r 


to  l«.iijr  procefs.  &c.  qaod  nota.     Br.  Execution,  pi.  ^9-  citci  S.  C-        ■  Br.  Retorn  de 
'si  pl<  55«  cUei  S.  C.  Br.  Scire  facias,  pi.  134.  cites  2>.  C. 

5.  In 
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5.  In  tre/}kafs  the  Jhertff^  returned  the  defincLnt  eaptus  £^  lan^  *  All  the 
^uidus  in  prifna,  by  which  dtftrefsiffited  after  the  year  agatnft  this  \f^^^i)lZ 
iheriff  to  the  new  flierifF  to  dlfirain  the  old  Jheriff'^  ad  habendum  'he  word 
corpus^  &€•  and  the  (herifF  returned  iflues  3s.     Philpot  faid,  the  (p^<»0»« 
old  Aeriff  is  dead,  &c.  and  here  is  *  proof  thereof.    And  per  Cur.  "H^ytioZT 
this  ought  to  come  in  by  return  of  the  (heriff,  and  the  flieriff  has  yetr-beoliw 
returned  him  didrained,  by  which  alias  diftringas  iflUed.    £r.  Pro-  / 
cefs,  pL  121   cites  22  K.  4.  |. 

6.  There  was  an  habeas  corpus  to  H.  the  now  Jher'iff  o{  B.  ad 
re^ipetidJ*  &c.  one  IV ^  who  was  In  execution  when  one  B,  was  JhTiff'y 
and  left  in  gaol  when  C.  fuccceded  to  B,  and  never  turned  over 
by  indenture  to  C.  nor  to  H,  the  prefont  (heriff,  but  was  ftili  in 
gaolj  and  cbatged  with  a  new  execution^  which  H*  was  ready  to 
return,  but  prayed  to  be  excufed  from  retvirning  the  firft  ej^e* 
cution,  becaufe  he  was  never  in  his  cuftody  upon  it.  The  Court 
held,  that  as  to  the  firjl  execuiioTi^  be  Jiill  rernained  in  the  cujhdy 
•f  B.  though  his  body  was  actually  in  the  cuftody  of  the  new 
ueriff ;  and  that  the  difference  between  this  and  Westby's  cafe, 
is,  that  there  the  prifoner  was  turned  over  for  one  debt,  but  not 
for  the  other ;  and  therefore  it  was  an  efcape  as  to  the  debt  for 
which  he  was  turned  over.  And  after  it  was  agreed,  that  B. 
(he  old  (herifF  fliould  turn  him  over  to  the  pre&nt  (herifF  by  in-^ 
denture^  without  Caking  notice  of  C*  the  intermediate  (herifF; 
for  he  was  never  in  his  cuftody,  and  then  he  would  make  return 
of  all  the  executions;  quod  nota.  Sid.  335,  pi.  21.  Pafch.  19 
Car.  2.  B.  R,     Hanmer  v.  Winmer. 

7.  J.  S.  had  judgment  in  debt  againft  C«  and  had  a  writ  of  tMod.ufi 
execution  to  P.  the  iherifF,  but  before  it  was  exect^ed^  C.  procured  r'r^^'c^o 
*  fup^^fidetis  to  P.  who  after  his  year  was  expired  delivered  over  Caithrop  v^ 
0U  writs  to  the  new  Jherijf  except  this  fuperfedeas  \  whereupon  j.  S.  Phillip*, 
got  a  new  writ  of  execution  to  the  new  Jheriff^  upon  wnich  the  ^'9'  *"** 
goods  of  C.  being  taken,  he  brought  his  ailion  againft  P.  for  not  wis  givtii 
delivering  over  this   fuperfedeas  ;    and  after  a   verdidl   for  the  accprd- 
plaintiff  it  was  moved  in  arreft  \)f  judgment,  that  this  a£lion  inj'^j"**** 
would  not  lie,  becaufe  a  fuperfedeas  is  not  a  wr.t  returnable,  the  ob. 
and  is  only  a  warrant  to  the  (herifF  for  not  obejring  the  writ  of  jcaion,  iKa^ 
execution,  he  is  not  bound  to  deliver  it  over  to  the  new  (herifF.  ^^^^^ 
The  prothonotaries  faid,  the  courfe  was  to  take  out  a  new  writ  migiu  hav* 
to  the  new  (herifF:  but  the  Court  inclined,  that  fmce  he  is  bound  occafioB  im 
to  deliver  over  the  capias  for  the  plaintiff's  benefit,  he  (hould  j!a»1ald '' 
lilcewife  deliver  over  the  fupK^rfedeas  for  the  defendant's  benefit;  that  he 
and  that  an  a(!}ion  will  lie  againft  the  old  (herifF  for  not  deliver-  might  hav« 
ing  fome  writs,  though  they  are  not  returnable,  as  a  writ  of  [t^^°"hc  ^^ 
eftrepement.     Mod.  22.  pi.   II.     Mich.   28  Car.  2.  C.  B.  nrw  (h«- 
Calthrop  v.  Philippe,  ritf-.  office, 

^  ^*  tnd  thai  h« 

•ould  have  no  title  to  it  by  the  dirc6iion  of  the  writ  \  for  that  is  vicecQmttl  Berki,  aod  not  tu  Uim 
by  hia  expreia  Chriftian  and  ftarname. 

_» 

8.  It  was  held  per  Cur.  that  an  ajfgnment  of  prifoners  by  an 
•  4er  jheriffto  tbefucmding  high  jher iff  \^^K3\x^  not  by  indenture) 

L  1  4  is 


4fit  %iimt^ 

is  a  gaod  affignment    Barnes's  Notes  in  C.  B.  ftff .    Mkli.  6 
.  Geo.  2*    Poulter  v.  Greenwood.  '^l 

For  more  of  SheriflF  in  general,  fee  i3pBearante»  SLVCt%  35ailt 
SDtfault>  dEjK^eCUtion,  Eeturn»  i^  other  proper  Tides. 
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^A)    Statutes ;  and  what  is  within  them. 

•TbUift  I,  31  Eli%.  cap.  6i  TF  any  ptrfin  or  pgrfmsy  iodiis  politick  #^ 
©«pttuil'^    .  ?^^'  ^'  -**  corporatt^  ♦  fc/£iV&  %avi  eliHioHj  nomina^ 

chcCe  worcU  ^i^^  void^  or  offent  in  tbg  choice^  eUSfian^  prifentation^  er  nomi^ 
fxtend  not  n^ion  of  any  jcbolar^  fellow^  or  any  other  porjonj  to  have  room  or 
perfolTand  P^^^.  '^  ^*^  church  Collegiate  or  cadiedral,  colleges,  fchools^ 
ftt(6ni,itc.  hofpital^,  halls,  or  focieties,  fiall  take  or  receive  atn  money^fecy  or 
M  •!  thtt      reward^  ^c.  the  place,  roovu  office.  &c.  of  the  offender.  Jhall  bt 

fleatoo.        ^'^  ^^• 

prcfeittation,  &c.  but  /»  4//  and  every  perfoa  and  perfoos  that  mt  any  timt  Hereafter  Jhmld  havt 
flt&4oH^ preftntathn^  jec«  otherwife  the  law  (hould  be  bat  temporary,  which  (hould  be  dircdly 
againft  the  meaning  of  the  makers  of  the  ad  1  and  by  the  fame  reafon  thU  ad  extendi  not  only  to 
^^rcbes,  colleges,  fchools,  hofpitals,  halls,  and  focieiiea  founded  at  the  time  of  ibc  making  the 
«di  but  to  ail  fuch  as  (hould  be  crefied  or  founded  after.    3  InO.  156. 

S,  3.  And  if  any  fellowy  oJpctTy  erfcholar^  in  any  of  the  churches^ 
colleges^  USc.ut  fupra^  contrast  or  agree  for  any  numey^  reward^  ^c. 
for  the  leaving  or  refighing  up  of  tho  fame  bis  room  or  place  to  any 
OtbeTy  ^c.  be  Jhall  forfeit  and  lofe  doutle  the  fum  of  moneys  tsTr.  Jo 
received  \  and  every  perfin  by  whom  or  for  whom  any  money^  {/c. 
JIuill  be  giveny  bfc.  Jhall  be  incapable  of  that  place  or  room  for  that 
time  or  turn^  ^c. 

S.  4,  Jjid  it  is  further  enaifedy  that  at  the  time  of  evpry  fuch 

eleSfiony  prefentationy  •  or  nomnation,  as  %uell  this  prejent  a£t  as  the 

orders  and^Jiatutes  of  the  fame  places  concerning  fuel  eli£fiony  pre^ 

fentationy  or  nominattoHy  Jhall  then  and  there  be  publickly  reidy  upon 

^    pain  to  forfeit  and  lofe  the  fum  of  dfil.  bfc.  whereof  the  one  moiety  t% 

him  that  willfucy  and  the  other  moiety  to  the  churchy  cottegCy  Wf . 

•Sfle'(P)         S.  5.  Enads,  that  if  any  perfon  or  perfonsy  bodies  politick  or  cor-* 

Vi^'i^M  flT^^r^  ^  ^^  ^  f^  any  fum  of  moneyy  reward^  gifiy  prefity  or 
only  in-  benefity  direStly  or  indire^lyy  or  for  ot  by  recfon  of  anyprormfe^  agree-* 
tended        ^«/,  S^ont^  bond^  ♦  covcnanty  or  otbor  ajfurmnce  of  or  for  any  fum  of 


dfttmi^  454 

nwmy^  reward^  glfi^  pro/kj  cr  hitutt  whatfaviry  dinBh  9r  in^  p«»fp«  pw* 
dire£ily  t  prefent  or  collate  any  ptrfon  U  any  hinefia  with  cure  of  ^oVmu^^ 
foulsy  dignity^  prebend^  or  living  eccleftaftical^  or  give  or  bejlow  the  hat  right 
fame  for  or  in  refpcdt  of  any  caufe  or  coiyideratien^  to  prcfent 

but  atfo  where  any  perfoot>r  perfonc,  bodifi  politick  or  corpontCi  do  ufurp^  and  have  no  title  t% 
frtftnt  or  collate :  and  fo  ii  waa  adjudged^  in  cafe  where  the  ufurpation  waa  to  a  chuich  of  tb«k 
king.    3  Inft.  153. 

Note,  that  in  this  ftatnte  there  ia  no  word  <^  fimony;  for  by  that  means  the  common  law 
would  have  been  judge  what  (hould  have  been  fimony,  and  what  not.  Nov  33,  in  cafe  of 
Winchcombc  v.  Pulcfton.— — — The  ftatute  of  Purpofe  forbears  to  ufc  the  word  fimony,  for 
avoiding  nice  conftru^ion  of  that  word  in  the  civi!  law  ;  and  therefore  ihc  makers  of  the  a^  fet 
down  pUioIy  the  words  of  the  Oatute,  that  if  ^ny  be  promoted  for  money,  3ec.  So  that  it  is  not 
material  from  whom  the  money  comes.  Per  Tanfield  Ch.  B.  Lane  103.  Hill.  8  Jac«  in  the 
Xxchcquefi  in  cafe  of  Kitchin  v.  Calvert. 

,  .       .  C4553* 

•  7hai  then  every  fuch  prefentment^  collation^  gift^  and  be/lowing^  u  was  w- 
end  every  admijjion^  inJUtuiiorty  invejiiturcy  and  tndu^ion  thereupon  ■foived  per 
Jhall  be  utterly  void^  frujlratey  and  of  none  effeSf  in  law ;  and  that  it  ^^^' 
Jball  and  may  be  lawful  to  and  for  the  queen^s  majejfy^  her  heirs  flialluke 
and  fucceffors^  to  prefent^  collate  unto^  or  give  or  heflovo  every  fuch  «wrf»  fee^ 
benefice^  dignity^  prebend^  and  living  eccUftaflical  for  that  one  time  ^J^'f^X 
•r  turn  only.  for  wy  pre. 

fentition  to 
a  benefice  with  care,  ihoush  in  truth  he  who  is  prefentcd  be  not  knowing  of  it,  yet  the  pre- 
fcntation,  admifHon,  and  induflion,  are  void  by  the  exprcf's  worda  of  the  ftatute  of  31  £1.  cap.  6» 
and  the  king  iball  have  the  prcfcntalion  hac  vice;  for  \\\t.ftatute  intends  to  infiid  punljhment  atf^m 
tb€fatr9Ht  as  upon  the  author  of  the  corrsipti»n,  by  the  lofs  of  his  prcfmtatiou,  abd  upoi^  tbt  ii^ 
xumbent  who  came  in  by  fuch  a  co'^rupt  patron,  by  the  lo(s  of  his  incumbency,  riiough  he  never 
knew  of  it ;  but  if  the  pre/entee  be  *  not  co^nixant  of  the  comtption,  then  he  Jha/t  n/tt  be  nvithim 
^tbe  cUttfe  of  difability.  And  (io  it  was  relolved  by  all  the  jullices  in  Fleet  Street,  Mich*  8  Jac« 
iel.  7.  la  Rep.  too.  in  the  cafe  of  Dr.  Hutcbinibn.  And  iisys  the  ftatiue  is  very  well  peaneA 
againft  the  avarice  of  corrupt  patrons. 

*  S.  P.  3  Inft.  154.  and  fays  it  was  fo  refolved  Mich.  23  Jac. 

But  here  ia  to  be  obferved  a  diverfity  between  a  prefentation  or  Collation  made  by  a  Hghtfot 
patron  a^d  an  ufurper ;  for  in  cafe  of  a  rightful  patron  who  does  corruptly  prefent  or  collate*  by 
the  exprefs  letter  of  this  %6i  the  king  (hall  prefent ;  but  where  one  doea  ufurp  and  cormptLy  prefent 
or  collate,  there  the  king  (hall  not  prefent,  but  the  rightful  patron  \  for  the  branch  that  gives  th« 
king  power  to  prcfent  is  only  intended  where  the  rightful  patron  is  in  fault ;  hntvfhtfttherightjnt 
patron  is  innoJkuit\  there  the  corrupt  z£k  and  wrong  of  the  ufurper  makes  ihe  ben^fice^&c.  void^  - 
but  takes  not  away  the  lawful  title  to  prefent  from  the  rightful  patron.  3  loft.  153, 1^^.  fays  tc 
was  fo  adjudged* 

jfnd  that  all  and  every  perfon  and  perfons,  bodies  politick  and  cof^  Dr.  Watfoa 
foratCj  that  Jhall  give  or  take  any  fuch  fum  of  moneys  reward^  (^c*  '■y*  he  con. 
Jball  forfeit  and  laje  the  double  value  ot  one  year's  profit  of  every  7**'?*  '^'f^ 
fuch  benefice^  dignity^  prebend^  and  living  eccleftaJiicaL  \alco!rtra% 

h  made  by 
a>  clerk,  or  other  perfon,  although  ihtpatromafterprefentt  the  clerk  grath,  yet  the  perfon  con- 
triAittg  forfeiu  the  double  value  of  the  church.    Watf.  Comp.  Inc.  8vo.  7a.  cap.  5. 

.  This  double  value  (hall  be  accounted  according  to  the  very,  or  true  value,  a*  the  fame  may  ba 
lettetit  and  fhall  be  tried  by  a  ^'ury,  and  not  according  to  the  extent,  or  taxation  of  the  church  s 
whereof  one  was  made  both  ot  the  fpiritualties  and  temporalties  in  to  £.  1.  taga.  in  the  time  of 
Bope  Nichoiasy  of  that  fee  it  H.  4.  foL  35.  F.  N.  B.  176.  And  Polichron.  lib.  7.  cap.  38.  Rot. 
^arl.  18  £.  3.  No.  44.  Sut.  2.  i  R.  9.  No,  10a.  8  H.  fl.  No.  t^.  and  the  other  taxation  wai 
9>«dc  in  26  H.  8.    3  Inft.  154. 

And  the  perfon  fo  corruptly  takings  procuringyfeeiingy  or  accepting  SeeAenott 
Vyfmib  benefice^  dignity^  prebend^  or  livings  Jball  tbinupotty  and  p,jj!  jj 

from  thispage.-^ 
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«c«(Kl(L)  Jr9m  thenceforth  he  adjudged  a  difabled  pcHbn  in  law  to  have^  9r 
m^»t"o  ^i^  thefaine  benefice^  dignity^  prebend^  or  living  ecclefiaJlicaU 

comieg  in  by  cormpt  agreement  \%  »bfoIuirty  Hifahled  for  ever  to  be  prefcntrH  to  that  charch,  that 
ibr  kimg  kimftlfi  to  whom  tbe  Uw  g^iycs  the  title  of  prcfentition  in  that  cafe  caxnof  frejent  kim 
mgfun  t*  that  cbwrth  \  for  tbe  ad  being  made  for  fuppicding  of  fimony  and  iuch  co>rupi  ai^rec- 
■kcata  f0  binda  the  king  in  that  cafe  aa.Jic  cannot  prcfcnt  him  whom  thi  lavj  has  difahled\  for  tbe 
"words of  t)ie  afl  are  "•  flMll  thereupon  and  from  ihencribnh  be  adjudged  a  difabUd  pcrfon  in  \\\t 
***  to  have  or  enjoy  ihe  Came  benefice."  And  the  party  being  difabled  by  »d  of  parliament,  which 
Wmg  an  abfolute  and  direfi  law,  cannot  be  <lifpen^<  d  withal  by  any  grmt,  Ux..  wuh  a  ih>i>* 
•Mavte,  aa  it  may  be  when  any  thing  i»  prohibited  fub  modo,  as  upon  a  penalty  given  to  the 
king*    Co^Litt-  120.  a.  S.  P.  Watf.  Comp.  lac.  8vo.  »o6.  cap.  }3..^~S.  P.  3  Inlt.  154. 

lb)  a  it  was  io  rcColtcd  Mich.  13  Jac, 

Itf.  Coke  S.  6,  //  isfurthe^^  r^aHedy  that  if  any  perfon  Jhall  for  anyfum 
^l^^^^  9f  ntoney^  reward^'iD  :,  (ntfup'-a)  oi':cr  than  for  ufualfeei^  adiiiir, 
lament^  inftitutc>  iflf-al,  hid^cf.  invr:/?y  or  pLcc'  ar.y  fi^pn^  i-i^m-  to  a^rj 
9mA  oh-  bevefce  with  car:  of  fu!:^  dignityy  prebend^  or  c;/-'"  I'rj.r.r  ecclc- 
tlI!^.A\L.  fi^Jif^ol ^  that  the^  erc-y  pcrfon  fj  cff<:ndinz  Jhall  forced  ana  /;«• 
thtreiir;  double  value,  ut  Jupra\  and  that  thereupon  immaliaciy  jrom  ay^ 
**^'^lr  ^fier  the  invifiingy  mjlallation^  or  induSiion  thereof  bad^  the  fuma 
ttaclaufe    ^^cncfice,  Wf .  fliaJl  be  eftfions  merely  void,  &ff. 

^nnt^avofd haJlt^TiA  precipitate  aJmtJpons,  ittjiitttihmj  8cc,  to  the  prrjti^ce  of  them  that  h.<| 
tigbl  to  picft  Rt,  t>y  putting  them  to  a  quarc  impedit,  vad  no  fueh  bafte  or  precipitatioo  is  ufedbiik 
•ar  reward,  &c»  as  it  is  to  be  picfumed.     3  InU.  155. 

*  And  rflbett  the  church  is  full  by  the  iuftiiution,  Sec.  againA  all  but  the  king,  yet  the  th»rc$ 
Mr€9mt»  ««r  voidhy  this  branch  of  this  a£l,  umtU  after  MuSim,     3  Jnfi  15^  S.  P.  Wai/ 

Comp.  Inc.  %ro,  83.  cap.  $, 
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^^Vd  T       ''''^  '*^'  '*'  patron^  6f  r.  Jhall  and  may  prefent^  tie. 

^  '^tftil pMtnity  or  of  hitn  that  has  right  to  prcfcnt.    3  In^l.  155. 

J^»»^o:  5.  7.  Provided  that  no  title  to  confer  or  prefent  ly  lapfe  fimU 

•ftfttcvT  eteerue  upon  any  avoidance^  mentioned  in  this  aCt^  but  after  6 
voidanccs     months  notice  given  by  the  ordinary  to  tbe  patron, 

•oly  by 

Kafoo  of  ftiwmy,  whcra  the  prefentatton  is  not  given  from  the  patron  to  the  king,  that  tt  where 
ih«  pcrian  obtains  his  ordf;«,  admifTion,  inftituiion,  indu^ion,  &c.  fimoniacally ;  for  no  lapfecan 
moat  »t  all  where  the  ri^Ut  qI  picuauiion  is  in  the  king.     Watf.  Comp.  Inc.  8vo.  71.  cap.  5. 

S.  2.  And  be  it  further  ena^ed^  that  if  any  incumbent  of  afj 

benefice  with  cure  of  fouU  Jhall  corruptly  refign  or  exchange  the^ 

fame^  or  corruptly  take  for  or  in  refpe^  of  the  refigning  or  #jr- 

»Sfe(E)      changing  ofthefame^  ♦  direffly  or  indiremy^  any  penfion,  fum  of 

^'  5'  money,  or  benefit  whatfoever  ;  that  then  as  well  the  giver  as  the 

taker,  ^c.  (hall  lofe  double  the  value  of  the  money y^  given^  and 

double  the  value  of  one  year's  profit,  one  moiety  thereof  to  the  queen^ 

and  the  other  moiety  to  him  that  will  fue  for  tbe  fame  in  any  of  her 

majejifs  courts  of  record. 

S.  9.  Provided  that  if  any  perfon  or  perfons  Jhall  or  do  receive  or 
take  any  money,  reward^  ^c.  ut  fupra  (ordinary  and  lawful  fees 
only  excepted)  for  to  procure  the  ordaining  or  making  of  any 
minijler^  or  giving  any  orders  or  licence  to  preach,  Jhall  for  every 
offence  forfeit  and  lofe  the  fum  of  40I.  and  the  party  fo  corruptly 
made  minifter  (hall  forfeit  and  lofe  the  fum  of  lol.  and  if  at  any 
time  within  7  years  after  fucb  corrupt  entering  into  the  minijiry^ 

he 


lie .  (hall    accept   9r  take  any  ♦  benefice,  livings   •r  promothn  *  TWi 
^     '  'Uj/fical ;    /Atf/    /A/71    immediately  from  .and  after   the   in*  ^^'^  **"*" 
^•'  .^    ?7,  invejting^  or  inJiaUation  thereof^  or  thereunto  body  the  clcfififticum 
f!  h-nffice^  livings  and  promotion  ecclefiajticai  Ihail  be  eftfoons  «»««rfi  aoc 

•      pIv  void,  C:-V     '  onJytobe- 

'  •  Qcficet  of 

'     '.  :r.  '.  pa'-Khial,  but  /»  dignhUx  anrf  other  ecclcfiaftical  promotionf;  ms  to  dtanriet,  «rri- 

'.     '7'  >v>x,  frthendt^  &o.  ^nd  ii  at'prars  in  out  books  that  deanries,  archdeaconries,  prebends,  &c* 

-     >  with  cute  ■>!  foutt;  but  (hey  are  oot  comuieheDded  under  the  name  of  benefice* 

.  "   >'  fouls  wuhin  the  lUtme  of  21  H.  8.  by  rcafun  of  a  Tpecial  provifo;  which  they  ha4 

.1.    Uic.^  provifo  had  bciH  added,  viz.  deans,  archdeacons,  chancel]ort,treafurera|CluBCeri9 

i  .r  :-:8,  or  4  parloo  where  there  is  a  vicar  endowed.     3  laft.  155. 

•^.  moiety  of  which  forfeitures  Jhall  he  to  t^e  queen^  and  the  The  court* 
m,oiety  to  him  that  will  jue  J  or  the  fame^  by  bill^  plaint  y  or  ^^1^^ 
-.ar^n  in  any  of  her  majefly^s  cowti  of  record^  in  which  no  underAood* 

w,  protc^irn^  privilege^  or  wager  of  law  Jhall  he  admitted  or  treCAMr-     , 

^''^^^'^  th^C.B, 

and  the  Exchequer,  but  not  any  inferior  court  of  record.  Wxtf.  Comp.  Inc.  8vo.  77.  cap.  5.  cites 
Gi'^gory's  ca'r,  6  Co.  SO.  And  fays,  the  privilege  and  pro/efffo/t  herein  mentioned  are  to  be 
taken  fo'  the  comni'^n  protedion  and  privijrges  of  officers  and  courtSi  but  arc  jsnr  to  6e  extendi 
by  tho'e  general  words  to  the  privilege  or  proteQlux  0/  parliament ^  as  ia  obferved  by  Parfoa'4 
Counfellor,  674    Watf.  Corop.  Inc.  8vo.  77.  cap.  3. 

2.  Simony  is  odious  in  the  eye  of  the  common  law;  for  a  f  4^7 14^ 
guardian  injocage  of  a  manor ^  whereunto  an  advowfon  is  appendant^  Latt  eB  mi 
fhall  not  prefent  to  the  church,  becaufe  he  can  take  nothing  for  aurum  ex 
the  prefentation,  for  the  which  he  may  account  to  the  heir ;  and  reiighxe 
therefore  the  heir  in  that  cafe  (hall  prefent  of  what  age  foever  he  "f^^'^fg  JL 
be ;  and  if  an  hoir  of  tenant  in  ♦  capite  has  livery  cum  exitihus,  yet  Simony  ia 
fhall  not  the  heir  prefent  to  an  advowfon,  becaufe  no  ifTues  or  ^^  °^re 
profit  can  be  taken  thereof.     3  Inft.  156.  ^^^°"|;  ^ 

3.  And  the  common  law  would  have  the  patron  fo  far  from  ever  accom- 
fimony  as  it  denied  him  to  recover  damages  in  a  quare  impedit^  or  /««/'^  w//4 
affife  of  darrein  prefeiitment,  before  the  ftatute  of  Weft.  2.  cap.  5.  '^7t5cpT«. 

3  Inft.  156.  fentec,&c. 

ia  fworn  to  commit  no  fimony.    ^  Inft.  i^fi* 

4.  In  debt  upon  bond  conditioned  to  pay  lool.  at  Michaelmas,  Simo&y 
defendant  pleads  the  money  was  to  be  paid  for  rejignation  of  a  y^'  **  ^ 
benefice  with  intent  that  another  ftiould  be  prefented,  and  fliewed'^^J[«^/«w 
that  the  patron,  obligor,  and  obligee  were  parties  to  the  agree-  -before  the 
ment,  and  demands  judgment,  becaufe  it  was  upon  contra£fc  of  £r°**pl^? 
fimony  which  is  againft  law.     The  plaintiff  demurred,  and  ad*  Car.Cro.C« 
judged  for  plaintiff,  becaufe  fimony  is  not  againft  our  law,  and  361.  Mack- 
nofuch  contraSi  or  obligation  is  made  void  by  any  flat  ute  in- our  lawj  J^^^'j^I^ 
nor  ts  it  averrable  that  the  money  is  for  other  caufe  than  the  ob-  Powei  J. 
ligaton  expreffes.     Mo.  564.  pi.  769.     Pafch.  40  Eliz.  C.  B.  denied  thit 
Oldbury  V.  Gregory.  ,  ^JIV/^,, 

y.  Oldbvey,  and  cited  a  cafe  where  in  a£lion  on  fuch  bond  defendant  brought  a  bill  in  Chancery 
againll  the  plaintiff,  and  becaufe  the  plainiifF  could  not  give  a  good  account  oi  caufe  of  the  taking 
fuch  bondt  the  Court  granted  a  perpetual  injunffion,      it  Modi  505.      Pafch.  13  W.  3.  i^ 
f .  Bt  Anon. 

•  5.  There 
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5.  -Tbepe  are  'n$  auiffaries  in  fimoiiy,  but  all  are  princq 
Cro.  £.  789^  pU  30.  Mich.  42  &  43  £liz.  C.  B.  Baker  v. 
Rogers. 
Y»m»l>  ^  Informadon*  The  church  in  the  Tower  of  London,  being 
fiiaiprit  a  d»nativi  if  tbi  king^  became  void  by^^eiisnation»  and  the  de- 
l^^^r^  fendant  agreed  with  j.  S.  to  give  him  20h  if  he  could  procure  a 
%iit  ^hf  prefentation,  &c.  for  him  from  the  king^  which  he  did  accord- 
tbeae-  inslyy  and  die  defendant  was  induced;  it  was  infifled,  that  this 
*^^^f^  bein^  a  donative^  is  not'  within  t\it  flat.  31  Eliz.  becaufe  that 
tbclMof,  mentions  $niy  where  9ne  ponies  in  byflmeny  by  prefentment  or  colUi* 
the  piaiBciff  tioWy  fed  non  allocatur,  becaufe  it  is  within  equal  mlfchicf :  then 
^^^*  It  was  obte£ted,  that  this  could  not  be  within  the  ftatute^  becaufe 
wliercapoA  die  king  being  donor,  it  cannot  be  intended  that*  he  presented  for 
Ae  defend-  fimony,  and  that  the  patron  (hall  lofe  his  prcfentadon  for  that 
errw'anS*^  timc^  and  therefore  mall  not  extend  to  any  of  the  king's  do- 
tlwjudg.  nadons  \  fed  non  allocatur.  For  fimony  may  be  between 
»cn<^^  ftrangers,  without  the  privity  of  the  incumbent  or  patron.  And 
Iot?^*  rule  was  given  to  tnttx  judgment  for  the  plamdBF,  Cro.  C.  330* 
Court  oM    331*  pi.  15.     Mich.  9  Car.  B.  R.    Bawderock  v.  Mackaller. 

vocetgrced, 

that  the  coofidcncion  was  fimoniacaly  and  againft  law,  and  confequcfitly  the  aflumpnt  not  gosd* 
Jo.  341.  pL  !•  Pafch.  10  Car.  B.  R.  S.  C.  by  name  of  Todderidge  v.  Mackalley— -  Cro.  C. 
d37*  P^*  24*  Mich,  p  Car.  B.  R.  Mackaller  v.  Toderick,  S.  C.  in  error  upon  the  judgment  in 
a&ioipiit*  and  argued  for  the  plaintiff  in  enor;  bat  adjornatar.-— ^Ibid.  3^3.  pi.  iS.  Hill,  g 
Cm*.  B.  R.  S.  C.  argued  for  the  defendant  in  error.  And  Richardfbn  faid»  he  much  doubted 
thereof,  becaufe  the  fromlfe  /«,  /« 1>^yJ*  mmehfor  bis  Uhemr  and  travels  and  not  for  the  prefcntation* 
ct  adjomatar.— —  Ibid.  361.  pi.  t.  Pafch.  10  Car.  B.  R.  S.  C.  and  the  Court  held  the  coiifs- 
deration  illegal,  and  that  the  declaration  was  ill ;  .for  the  ffwujt  tumt  iP  ftj  Aim  after  thai  he  h 
rtOor ;  and  he  (hews  that  he  wai  re£lor  by  hii  procurement  upon  thia  promilei  which  cannot  be ; 
for  i#  mevfr  wat  rtOvr^  6mt  a  pcrfon  Miterij  difahled  to  it  a  par/em  by  hit  *  fixiiDniacal  coatrafi,  and 
lb  reverfcd  the  judgment. 

*  A  fimoniacal  prcfcntation  doea  nofawnumt  ta  fo  much  at  m  citiim^    Afg*  Hard.  47.  citci  tht 
eifc  of  Love  V.  JoDet9  i6^a.  in  the  Exchequer. 


[  458  ]  (B)    JFhia  is. 

simony  h  f.  QIMONY  IS  flndiofa  voluntas  emendi  out  vendendi fplritualiaj 
pSfon  17        *^  aut  fpiritualibus  annexa.  ♦  Cro.  E.  789.    Baker  V.  Rogers. 

jnrelested  or  collated  to  any  benefice  with  cure  of  foult,  dignity,  prebend,  or  Kvtng  eccIefiafticaTy 
&c,  or  hat  any  fach  given,  or  beftowed  on  him,  for  or  in  any  refpeft  of  any  fum  of  money,  m* 
UNurd,  payment,  gift,  profit,  or  btmJU%  direQly  or  iMdirtSlly^  or  for  or  by  realbn  of  any  promifi^ 
agreemcnti  grant,  bond,  covenant,  or  other  afliirance,  or  any  fum  of  money,  reward,  paymri)i» 
gift,  profit,  or  benefit,  whatfoever,  dircdly  or  indite6lly,  or  for  or  in  rcfpcd  of  lay  fncb  corn^pt 
cwle  or  confideration,    Godolpb.  Rep.  cap.  39.  S.  1. 

S.  Simony  //  a  contrad  either  with  the  patron  to  prepnt^  oir 
with  the  ordinary  ta  inflitute ;  and  if  it  be  neither  of  them  it  is 
not  fimony  at  common  law.  Simonaicus  is  the  perfon  who  makes 
fuch  promife,  and  he  is  made  incapable  to  take  any  other  benefice  ; 
hut  flmoniace  promotus  is  where  a  friend  of  a  man  not  knowing  it, 
gives  money  to  the  patron  or  ordinary^  to  prefent^  or  inftitute. 
Per  Doderidge  J.  Rep.  465.  Mich.  22  Jac.  B.  R.  in  the  cafe 
of  Wilfon  V.  Bradihaw. 

1.  Prefentatioa 


3*  Prefentation  is  no  profit  to  the  patron,  bitt  pre-eminence^ 
and  the  profits  are  to  the  parfon ;  for  if  the  fair^m  takes' tbi  profits j 
it  is  fimony.     Br.  Ifiiies  Ret.  pi.  2i.  cites  a^  E.  3.  29.   ' 

4*  In  a  quare  impedit  by  Grendon  agaioft  Biihop  of  Lincoln  tepLtji 
and  Dean  and  Chapter  of  Winchefter,  who  defended  themfelves 
by  a  grant  of  appropriation,  three  juftices  were  againft  the  plainttff^ 
and  Dyer  Ch.  J.  argued  for  the  plaintiff,  and  no  judgment  givem 
But  Us  tux  accord^  four  un  fime  dargtnt  agari  al  flaintif:.  and 
the  author  of  that  book  was  counfel  with  t&e  faid  plaintiff.  Bendl, 
296.  pi.  291.    Hill.  17  £liz.    Grendon's  cafe. 

5.  An  (4>lisation  was  made  by  the  ^cefentee  to  the  patron,  to 
pay  5/.  annuaJty  to  the  wife  and  children  of  the  ktte  incumbent^  ai)d 
netwithftandtng  great  oppofition  to  the  contrary,  the  parfon  keeps 
and  enjoys  his  pi^onage  to  this  day.  Noy  142.  cited  by  FoAer  J. 
as  the  Earl  of  Suffex's  cafe. 

6.  In  ejedione  firms  the  point  was,  the  patron  takes  an  oblU 
gation  of  the  clerk  (whom  he  prefented)  that  he  (hould  pay  lo/.  tp 
t  be  fin  of  the  lajl  incumbent^  fo  long  as  be  fhouldbe  ajiudent  at  Cam'- 
bridge  unpreferred*  By  the  Court  adjudged,  that  that  was  not 
fimony,  otherwife  if  it  had  been  to  have  paid  to  thefinoftbe  patron^ 
And  judgment  accordingly,  by  verdid.  Noy  142.  Baker  v.. 
Mountford. 

7.  The  coufin  of  C.  being  a  clerk,  comes  to  the  mntee  of  the  Lan«  71. 
proch^in  avoidance,  and  promifes  him  20/.  and  20I,  per  annum  J^  J"i'^ 
be  will  prefent  C,  to  the  church  quando,  &c.  C.  {not  knowing  ihcirgu- 
any  thing  of  the  contra^)  is  prefented  accordingly;  that  is  fimony,  menu  at 

a  fortiore  where  S.  himfelf,  who  was  to  be  prefented,  was  party  '*»«^»^»n* 
to  the  firft  motion  of  the  contrail  for  prefentation.    Per  Hubbard,  bcaciu 
Noy.  25.  in  cafe  of  Winchcombe  v.  Pulleston,  cites  it  as 
7  Jac.  in  the  Exchequer.     Calvert  v.  i^arkinfon. 

8.  If  a  clerk  fit  ks  for  money ^  to  obtain  a  prefentation  unto  a  void 
churchy  though  afterwards  the  patron  prefents  him  gratis^  yet  tHis 
fimoniacal  attempt  has  difabled  him  to  take  that  benefice.  Watf. 
Comp.  Inc.  8vo.  73.  cap.  5.  cites  it  as  the  opinion  of  Tanfield 
Ch.  B.  in  his  argument  of  Calvert  and  Kitchin's  cafe,  and  cites 
Hughes  18 1 6.  and  Parfon's  Law,  cap.  18.  135. 

9.  If  the  Bijbop  of  Canterbury  grants  a  difpenfation  to  J.  S.  upon  f  459  1 
a  corrupt  contra^j  recipere  the  church  of  Z>.  which  is  void^  and 
afterwards  lapfe  incurs  to  the  bifhop  as  ordinary,  and  thereupon  he 

collates  y.  S.  to  the  (ame  church.  It  was  faid,  that  in  this  cafe, 
that  it  was  a  collation  upon  a  corrupt  agreement  within  the 
Aatute ;  for  that,  in  fuch  cafe,  the  law  looks  back  upon  tHe 
original  a£t,  the  difpenfation  upon  the  corrupt  agreement ;  by 
Hobart  Ch.  J.  in  the  argument  of  Colt  and  Glover's  case. 

•  Hob.  158,  159.    Hughes's  Abr.  1870. [But  I  do  not  obferve 

this  point  in  that  cafe.  J 

10.  The  quefiion  in  the  Court  of  C.  B.  was,  that  a  feme  file  This  cafe  it 
wzsfeifedof  an  advowfon  oi  a  church,  and  the  church  being  votd^  ^^^^f^^  »« 
Jhe  prefented  J.  S.  to  the  church  upon  condition^  that  he  Jhoutd  ^x%mony 
take  the  womat^  for  his  *  wife^  which  be  did  accordingly.     It  was  B4t.  p4. 4. 
refolved  in  that  cafe,  that  this  was  a  fimoniacal  cgntr<uS,  which  ^"^  ^^^  ,"* 

*  '  J    J)ook,  only 

niadc  ,dd«  Noy 


459  6f  ttUMtp^ 

148.  S.  C.  ni^€  the  prefentation  void ;  for  that  it  was  a  benefit  within  the 
[bat the  ftatute  to  the  woman,  and  an  advancement  of  her:  and  in  that 
cate  v»h»ch       f  -^  ^  ^j^^  -f  ^^  patron  of  a  church  prefcnt  J.  S.  to  the 

V  N«y  14*.  church)  being  void,  upon  an  agreement  that  be  Jhail  be  tutor  to  the 
Abigal  Jon  of  the  patron:  that  although  this  be  not  properly  a  gift,  or  a 
Baksr  V.  fi.^ard,  yet|  in  regard  it  was  a  benefit  to  the  patron  iu  the:  tuition 
fORD;  bot  of  bis  fon,  that  the  fame  was  within  the  iatciit  of  the  {^amte. 
coouioino  Mich.  8  Jac.  in  C.  B.  Mountford's  casl.  And  in  the 
ncotbaed  ^^8*"**^"^  ^f  ^*t  Cafe,  this  cafe  was  put,  contention  was  betwixt 
iMre.]  the  parfon  and  the  parifhioners  for  lithe  cyder,  l^he  church 
•So  if  one  afterwards  became*  void,  and  the  patron  did  prefent  J.  S  to  the 
Serk'ibat  church,  upon  condition  th*at  ke  Jhould  not  fue  the  pa/ijhioners  for 
incoMfiderm'  tithe  cyder.  It  was  faid,  thai  it  was  adjudged  in  that  cafe,  that 
iionbe'will  the  fame  was  not  any  fimoniacal  agreement  within  the  ftatute; 
^ImIt  ^^  ^^^  '^  ^^^  ^^y  ^^  prevent  a  tuit,  and  a  6iiQd  of  mercy.  Hut 
kif^jvfonum,  if  the  patron  himfelf  was  within  the  partih,  and  (hould  pay  fuch 
^c.  That  tithe,  then,  becaufe  the  patron  had  a  benefit  and  proiu  by  fuch  an 
A»/*6/« /7  sigrecment,  it  had  been  a  fimoniacal  contract  within  the  ftatute, 
fuchW/v-   Hughes's  Abr.  1869,  1870. 

htg  Vfben 

.  voidy  or  10  the  next  living,  or  next  good  living  that  (hall  fall  void  within  his  gift  and  dirpofal,  this 
is  a  fimoniacal  contiatt,  fot  theie  can  be  no  difierencc  in  it^i  n,  as  lo  making  of  a  cnntratt  fiino- 
Diacal,  whether  it.be  by  covenant,  or  by  bare  piomife;  ur  whether  it  be  to  be  prcfentcd  to  ooc 
church  in  certain,  or  lo  fuch  as  (hall  next  fall  void;  (or  when  the  chnrcb  is  become  void,  and  the 
clctk  prefented  to  it  purfuant  to  fuch  an  agreement,  it  it  then  become  as  certain,  as  if  the  agrer^meni 
had  been  to  prefent  to  that  very  church  ;  and  by  Yelverton,  one  prrftnted  to  a  living,  to  thf  intent 
that  he  JhaU  marty  the  patron's  daughter ^  is  fimooyt  which  Richaicifon  denied;  but  upon  what 
reafon  the  book  tells  us  not.  Wiiil.  Com  p.  Inc.  Svo.  60.  cjp.  5.  cius  JLiii.  Rep.  fjf,  Micb.  4 
Car.    Steven's  cafe. 

Mo. 877.  It.  A.  was  feifed  of  a  manor,  to  which  an  advowfon  was 
pj-.>«a**  appendant.  J.  S.  promlfed  A.  that  if  he  would  prefent  him  after 
comb  v^  the  ^^'  ^^"^  incumbenfs  deaths  he  would  give  him  70/.  whereupon  it 
Bi(hop  of     was  agreedy  that  the  next  pfefentation  Jhould  be  granted  to  B.  &c« 

euni 

Pafcb.  14  purtenances  to  W.  in  fee.  S.  the  parfon  died^  7  Jac.  and  the  iing 
jM:.C.B.ac-  prefented  P.  by  the  title  of  fimony  in  the  laft  incumbent.  W» 
•Dd  faysju  brought  a  quare  impedit ;  refolved,  that  this  is  fimony,  Noy  25. 
wu  plead.    Wuichcombe  V.  Pullefton. 

cd,  that  the 

forrupt  agreement  wu  made  at  a  time  when  the  then  incumbent  lay  dangeroufly  HI  of  a  Aran- 
guary,  and  that  by  the  fimony,  the  church  remained  void  from  the  death  ut  the  prior  incumbent. 
Brown.  164,  165.  S.  C  ..Hob.  165.  pi.  194.  S.  C.  refolved  accotdingly.  Ibid.  293. 

f  U  245.  S.  C.  but  a  D.  P. 

12.  If  an  incumbent  of  a  church,  being  upon  the  defign  of 
exchanging  his  benefice,  to  get  his  patron's  confent  to  promote 
another  thereto,  does  promfe  that  the  clerk  jhall  make  a  leaje  oftho' 

^  glebe  or  tithes  to  the  patron^  at  a  certain  rent  \  and  the  clerk,  is  pre- 

L  4^^  J  fented,  and  does  make  the  Icafe  accordingly,  although  that  he 

knew  not  of  the  contract,  yet  this  is  fimony.     WatH  Comp* 

Inc.  8vo.  55.  cap.  5.  cites  Hill.   16  Jac.  C.  B.      Rot.  667* 

Grant  and  Howder's  cafe. 

13.  Jn  a£Uon  upon  the  eaje^  the  plaintiff  declared^  that  whereat 

upom 


Wincheaer  The  incumbjent  died^  B,  prefented  S,  who  continued  incumbent  from 

and  Pa.  ---  —      '    —^   •'    -  .  .      .  J 


Then  A.  granted  the  manor  with  the  ap^ 


up^n  a  c6mmunication  between  him  and  the  defendant,  eoneerning 
the  prefentation  to  the  church  of  M.  and  the  plaintiff  affirmed^  that 
.  the  prefentation  belonged  to  the  king  who  had  granted  it  to  him^  2nd 
the  defendant  affirmed  it  belonged  to  the  univerjity  of  Oxford^  bf 
reafon  of  the  recufancy  of  the  patron ;  and  that  they  both  Juing  for 
admiffwn^  Uc.  the  defendant^  in  confideration  the  plaintiff  would 
defift  from  endeavouring  to  get  admiffion^  iic.  and  would  keep  the 
recufant  from  dijlurhing  hitn^  that  then  he  vellet  folvere  to  the 
flatntiff  30/.  and  a  gelding  worth  lol,  and  Jones  J.  feemed  to 
chink  this  (imony  ;  and  that  it  was  the  fame  thing  to  promife  not 
to  profecute  his  admiflion  for  lol.  as  in  confideration  of  lol.  to 
prelent  him.  Ley  Ch.  J.  faid>  that  the  honefty  and  iotegritjr 
of  the  plaintiif  moved  him  to  rhiiiJc,  that  the  confideration  was 
the  expences  of  purchafmg  the  letters  patents,  &c«  and  the  nuher 
becaufe  the  churqh  was  worth  100  marks  per  anmun ;  fo  that  it 
could  not  be  a  recompence  for  the  prefentation,  but  that  it  was  ill 
drawn  by  the  clerk ;  but  that  expences  are  lawful  confideradoiiSt 
fjppofing  that  to  be  the  cafe,  but  otherwife  he  doubted. it  was 
iinony:  but  Doderidge  thought  it  not  fimony.  2  Roll«  Rep* 
463.     Mich.  22  Jac.  B.  R.     Wilfon  v.  Bradfhaw* 

14.  /^n  archdeaconry  is  an  ecdenaftical  preferment,  of  which  a^^^AViw 
there  are  three  forts.      ift,   De  jure.      2dly,  By  prefcription.  ^o^^I^fj^ 
3dly,  By  covenant.     It  was  a  queftion  moved  in  the  Court  of  15.  s.  c, 
C  B.  9  Car,  if  an  archdeaconry  de  jure  were  within  the  flatute  «"««» 
of  31  Eliz.  and  if  a  gift  or  reward  were  given  for  fuch  a  dignity,  J^^l^^** 
whether  it  was  within  the  ftatute:   it  v/as  holden,  that  it  was  ofHi^ki^ 
dircSly  within  the  ftatute.     But  it  was  conceived,  that  where  an  ^^*' 
-archdeaconry  is  by  prefcripticn^  or  by  covenant  bet-ween  the  bifbop 
and  archdeacon^  that  fuch  an  archdeaconry  might  be  out  of  the 
fiatute.     For  although  the  word  (covenant)  be  within  the  ftatute, 
yet  it  was  faid,  that  the  fame  (hall  be  taken  to  exten'd  onlj  where 
a  covenant  is  made  for  a  fum  of  money  for  fuch  aii  archdeaconry^ 
which  is  de  jure,  and  fliall  not  extend  to  archdeaconries  by  pre- 
fcription,  as  to  the  archdeaconry  of  Richmond,  or  other  the  like 
archdeaconries,  which  time  out  of  mind  have  been  holden  hj 
covenant  between  the  bifhop  and  the  archdeacon :  and  therefore 
it  was  (aid,  that  if  J.  S.  covenant  with  the  bifhop  to  pay  him  lol, 
per  annum  out  of  fuch  an  archdeaconry,  that  fuch  a  covenant  was 
out  of  the  ftatute  of  31  Eliz.     And  it  was  there  laid,  that  aa 
archdeaconry  by  prefcription  was  as  ftrong  as  one  de  communi 
jure.     Hughes*s  Abr.  Tit.  Statutes,  1871.  pL  9.  cites  Mich.  9 
Car.  in  C.  B.  accordingly. 

15.  Promife  of  money  to  procure  him  to  be  made  reSor  of  a  Cro.C.^i« 
voHre£loryy  is  fimoniacal,  and  againft  law.     Jo.  34J.     Pafch.  lO  ^'  ^* 
Car.  B.  R.     Totteridge  v.  Mackalley. 

16.  A.  feifed  in  fee  of  the  advowfon  of  a  re<Slory,  &c.  and  Skin.  90. 
beinpr  alfo  incumbent  of  the  fame  church,  mortgaged  the  advowfon  ^'  ^-   ^^ 
to  J.  S.  infee^  and  died\  the  church  being  now  void,  one  W*  R.  farmed"" 
prefented  D»  by  ufurpation\  and  D,  xvas  admitted^  whereupon  J.  S*  cic»rly  (• 
the  mortgagee  brought  a  quare  impcdit^  and  pending  the  fuit,  one  Y"^^  '']"'i^ 
B.  the  heir  of  A.  brought  a  bill  in  equity  to  ndeon^^  iind  that  J.  S.  caT^tiic 

(hould  piciiAi- 


J.m^m..m.^. 


^t 


*    IM   I 


atioo  by      (hould  permit  him  to  bring  a  quare  impedit  in  his  name  to  re« 

J^M*'*^'*    cover  the  church  and  the  prefentation ;  pendinp  this  one  C  en^ 

■voided,      ^^td  into  articUs  with  B.  fir  the  purcbaje  rf  the  advawfon ;  and 

the  church   therein  B*  covenanted  to  convey  to  C.  in  fiey  and  that  he  wemld 

£*  faiT^     ^r^if/  fuch  clerk  to  the  prefent  avoidance^  as  C.  Jhould  appoint ; 

▼Old,  from   and  C.  covenanted  to  pay  B,  lOoL  upon  the  delivery  of  bis  writings 

the  death  of  concerning  the  title  \  50/.  on  the  firjl  of  May  next  after  the  delivery 

wmbttiu'    ^f^^^  writings^  *  and  50/.  more  when  he  Jbovld  obtain  judgment  on 

and  may  be  ^be  quare  impedit^  and  20o/.  more  upon  perfi^ing  the  conveyance  ; 

fo  pleaded    the  jury  found  all  this  done,  to  the  end  that  £.  the  defendant 

taklaTno-    ^g^*^  ^e  prcfcnted  when  the  recovery  (hould  be  had  in  the  quare 

ticeoTthe    ioipedit.    J*  S.  recovered,  and  D*  was  removed ;  and  J.  S.  at  the 

ufurpation,  nomination  of  C.  prefented  £•  who  was  inflituted  and  indu£ted  ; 

rmMc  nul-  ^^^  ^  conveyances  were  not  yet  perfe6led.    The  king  prefented 

iity,  and      Lake,  who  was  inftituted,  &c«     And  refolved  by  all  the  Court) 

thejudg-      that  this  was  fimony;  fo  that  the  king  has  title  to  prefent,  and 

Soppd'for  ^®  .prefentation  of  £•  void  :   and  judgment  for  the  plaintiff. 

aUmenro    3  Lev.  IIS,  i<^*     P^ch.   35  Car.  2.  C.  B.      Walker  v« 

£y  thai  the  Hamcrfly. 

church  u  ' 

full;  and  if  the  church  (hould  be  faid  to  be  full  upon  an  ufurpation,  tbis  would  be  a  meant  t9 

•lude  the  ftatute ;  for  then  it  is  but  getting  one  to  ufurp,  and  the  patron  may  fell  ihe  next  avoidance 

to  whom  he  pleafea,  and  then  bring  a  quare  impedit,  and  remove  the  ufurpation,  and  fo  the  granted 

come  in."     .  ■       S.  P.   a  Vcoi.  39,  40.    Pafch.  35  Car«  a.  p.  B.  fcema  to  be  S.  C, 

a  Salk.  323.  citea  S.  C. 

•[46*] 


17.  Selling  a  curacy^  and  taking  money  to  admit  into  orders  is 
fimony,  and  punifhable  by  the  metropolitan.   Carth.  485.    Pafch. 

11  W.  3.  B.  R.     Bilhop  of  St.  David's  v.  Luc^. 

Simony  it  i8,  7'he  comftton  Ittw  takes  no  notice  of  anyjtntony  hut  what  the 
b*  ^ihc^  y?<3r/tt/^  mentions^  which  has  not  defined  fimony  in  fucH  a  manner 
canon^aw,  ^  to  fay  what  (ball  be  fimony,  and  what  not,  by  the  Ipiritusd 
of  which     law.     12  Mod.  238.    Mich.  10  W.  3*    Bifhop  of  St.  David's 

the  com-       -     T  ..p.. 

monlaw       ^*  ^"C/- 

takea  no  notice  to  punifh  it ;  for  there  i<  not  a  word  of  Hmony  in  the  ftatute  of  Eliz.  but  of  bu)  ing 

Slid  felling.     And  the  canona  of  1603  make  (imony  a  great  ofFence ;  and  to  thofe  canona  cUc 

clergy  are  fubjed,  though  fome  qucftion  haa  been  made  at  to  the  canona  of  16^.    Per  Hole 

Ch.  J.    X«d.  Raym.  Rep.  4^.  in  S.  C. 

19.  Note,  it  was  held  that  by  the  counfel  of  Qyalcedon  received 
in  England,  Can.  2.  and  counfel  of  London,  it  is  fimony  to  take 
money  pro  inftitutione  &r  ordinatione^  and  that  forging  of  orders 
was  originally  of  fpiritual  conufance,  and  not  by  the  a&  31  £1^ 

12  Mod,  240.    Bilhop  of  St.  ijavid's  v.  Lucy, 

(C)    By  whom  it  m^y  be  to  make  a  Forfeiture. 

I.  TF  A.  has  the  prefentation^  and  B.  has  the  nomination  to  a 
X  benefice,  and  the  prefentor,  upon  a  corrupt  agreement^ 
makes  a  prefentation  unknown  to  the  nominator,  the  nominator 
(hall  not  be  prejudiced  within  this  ftatute.  Arg,  Lane,  74.  in 
cafe  of  Calvert  v.  Kitcbin. 

2.  Where 


%.  Where  the  incumbent  made  a  fimoniacal  agreemmt  with  Roll.  R. 
the  wife  ^r friend  of  the  patron^  and  the  fatron  knows  not  tb$re$f^  435  S.C.^ 
and  the  incumbent  is  prcfented  thereto  by  means  of  the  fimo-  ^^.^JlJ^ 
niacal  agreement  fo  made,  he  is  within  the  ftatute^i  Eiiz.  and  39.$*$.cttca 
the  king  may  prcfent.     Cro.  J.  385.  pi.  16.     Per  Coke  Ch.  J.  *•  ^'  "d 
Mich.  13  lac.  B.  R.    The  King  v.  the  Bilhop  of  Norwich,  f^„tjlajf 
Cole  and  Saker.  the  wife  » 

the  contriA  of  the  hniUmii 

(D)     By  whom  U  may  be  made  to  make  a  For*  [  4^3  ] 

fciture.     By  a  Stranger. 

I.  TF  the  irother  gives  money  to  the  patron  to  prefent  bhyoufiger  SowhcreA. 
1  brother^  being  then  a  ftudent  in  the  untverjlty^  the  church  ^j'5j^jl|5. 
being  then  void,  and  the  patron  prefents  accordingly,  this  is  aoccofaa* 
(imony,     Watf.  Comp.  Inc.  8vo.  62.  cap.  5.  cites  Pa^ion's  Law,  «clvowibiit 
cap.  18.  foL  134,  135.     Pafch.  39  Eliz.     Buflic's  cafe.  "^^^ 

void,  and  a  day  after  ihc  avoidance  B.  contra6lf  to  have  the  prefencation  for  tool,  and  upon  thit 
fi.  prcrrnt»  W.  B.  .his  brother,  who  kntw  Hothiftg  iff  thi  WMMtjf  glv€m  till  ufltr  the  MmffUmtt  and 
then  }\\t  brother  (hewed  it  to  him,  and  prayed  hnn  to  have  coabdcration  pC  it«  W*  B.  waa  cited 
into  the  Spiritual  Court,  aad  there  hu  femeace  for  the  fimony,  and  brin^  a  prohibttioo*  foppofiog 
that  in^i'much  as  the  right  of  prefenutioD  wat  in  debate,  becaufe  if  it  be  (imony  the  king  ia  to 

I)rercnt,  therefore  the  EcclefiaUical  Court  (hall  not  hold  pletof  it;  bot  upon  arfrument  aeon* 
ukatiud  waa  awarded^  becaufe  Jimctiy  U  properh  dtttrminmUt  by  the  EceU/iafileMl  Court,  and  tha 
cafe  (hews  a  (imooy  apparent ;  but  the  caufe  of  tne  prohibition  waa  furmifed  further,  that  A*  after 
the  church  avoided,  granted  to  B.  the  prefentation,  and  B.  prcfented  W.  B*  which  prefeKtatim 
was  tcrthut,  becanfe  the  eftate  and  title  of  B.  hy  grtmt  made  after  tbeclmrcb  hecaate  vwV,  was 
void ;  and  yet  the  Court  Chriiiian  holds  plea  of  the  fimony  upon  the  prefemation  of  B.  notwitb* 
{landing  which,  the  Court  j^ranccd  confultaiion;  for  though  the  grant  made  of  the  prafentatioa  wat 
void  to  B.  yet  when  B.  in  \iGi  prcfented  W.  B.  and  W.  B.  waa  admitted,  inftituted,  and  indaftcdf 
it  ia  apparent  that  W.  B*  yMMjianttiaee  frooMatf  becaufe  the  contrad  makea  the  (imony;  aud  by 
coloui  of  this  comrafk  he  was  admitted  and  inftiiuted.  And  fo  if  ufurpfr  prefgntt  hyfimwy^  tho 
clerk  is  punifhable  in  the  Court  Chriiiian  for  the  Gmony,  though  the  patron  recovers  the  advowfiaa 
and  the  prefentation.  Mo.  914.  pi. 1291.  Mich.  4a  &  43  Elix.  C.  B.  Baker  v.  Rogers.  ■  ■ 
S.  C.  cited  as  adjudged.     Mo.  753.  pi.  &035.  in  the  cafie  of  Ellia  v.  Waroca^i  1   S«  C.  cited 

by  Tanfield  Ch.  B.    Lane  103.  in  cafe  of  Kitchin  v.  Calvert.  ■  Cro.  E.  788.  pi.  30.  S.  C^ 

fays,  thai  after  feveral  argumeius  they  all  agreed  that  confultation  be  awarded.  ^And  iiagacditttly 
nncr  laysj  Note,  no  coofulcation  awarded  upon  the  roll* 

%.  So  it  is  in  cafe  that  a  tejiator  centrals  by  fimoniacal  con« 
trad)  that  his  executors  Jhall  pre/ent  fucb  a  man  by  name,  tb4 
tburch  being  then  vold^  and  the  teftator  dies,  and  his  executors  do 

Erefent  the  fame  perfon  accordingly,  this  alfo  was  adjudged  to 
e  fimony.  Watf.  Comp.  Inc.  ovo.  62.  cap.  5.  cites  Parfon's 
Law,  cap.  18.  fol.  134,  13s.  Mich.  3  Jact  Freemaa  and 
Englifli's  cafe. 

3.  Sir  George  Cary  being  feifed  of  an  advowfon,  granted  thi 
fuxt  avoidance  to  his  fecond fon^  and  died,  and  after  ^tfon  corrupt^ 
agreed  with  J.  S,  to  procure  the  fald  J.  S.  to  be  prejented  to  this  #  e^  •  i^  |^ 
benefice,*  and  the  id  brother  knowing  thereof  it  was  agreedy  that  theorigi- 
for  the  perfeding  of  die  afi;reement,  the  %d  brother  Jbomtfurrender  naU  but 
his  grant  and  in^ereft  to  the  elder  brother,  vdiich  tlder  brother  not  J*^ J  TJ^ 
inowittg  of  thefaid  corrupt  agreement^  prefented  thefaid  y,  8*  who  sTbiotlwr 
was  itmitated,  &c.     All  {hall  be  void ;  for  he  is  prefented  here  knowing 
by  reafon  of  this  corrupt  agreement  betweca  the  patroa  who  then  l^^t^ 

xr^-     x^i^a'  niT  leein  to  ■• 

Vol..  AlZa  fa  m  w«S|  fgrf^iu^ 
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waS)  \sind.  the  K^ffon ;  and  the  elder  brother  was  only  ufed  tm 

convey  a  bad  gilt  by  a  good  hand,  and  all  had  reference  to  the 

corrupt  agreement,  with  the  aflcnt  of  the  patron  who  then  was. 

Arg.  Laiie  73.  in  c^fe  of  Calvert  v.  Kitchin  and  Parkinfon,  cites 

it  as  the  cafe  of  Clofle  v.  Pomcoyes. 

lni!»is«fc      4*  Errof  to  reverfe  a  judgment  in  a  quare  tmpedit,  where  the 

•was  cit^d     king  had  recovered  upon  a  title  of  fimony.     The  agreement  was, 

J)r.  Doll'-    ^h|^t  3  friend  of  the  cleric  (hould  give  J.  S.  fo  much  money  to 

and  chat  he  procure  him  to  be  prefjntcd,  and  that  he  was  prefented  ft:cundum 

had  enjoyed  agreamentum  pracd.  the  error  afligned  was,  that  neither  the  patron 

*^*St*^Cl«-    ^^^  ^^''^  irtnu  of  any  thing  given.     But  per  Cur,  he  was  fimoniace 

ment's         promotus,  and  the  prefentation  fccundum  agreamentum  praed.  is 

more  than     a  good  averment  of  a  fimoniacal  promotion.     And  the  judgment 

wd€r*S£h    ^^^^  affirmed.     Sid.  329.  pi.  10.     Pafch.  19  Car.  2,  B.  R»    The 

titfe  from     King  v.  TrufTcI. 

the  kiQgi 

the  pre(cotee  of  th^  patron  being  ouftedi  becaufe  t  frirnd  had  given  *  money  to  the  page  nf 
thejLatl  of  £xe:er  to  procure  it  tor  him|  and  yet  neither  ihe  lot d.  nor  the  paiCoa  kuew  ^ny 
thing  of  it.     Ibid. 

fne  imeot  of  the  ftatute  was  to  eradicate  all  i^anner  of  fimonics;  and  rf>erefore  the  words  are 
no(,  if  any  nian  give  money  to  be  prefenced,  but  ihey  arc,  if  any  prefeni  for  money.  Per  fijio:i 
Brpmlcy.     tanc  lOO^  in  cafe  0/  Kitchin  v,  Calvert. 

[*464] 

'  '  5.  In  quare  impedit  the  plajntifF  drchrcd  that  J.  S,  was  feifed 

of  the  advowfon  in  ffe,  and  prefented  W.  and  granted  the  next 
avoidance  to  C.  B-  and  that  the  church  became  void  by  the  death 
of  W.  and  then  fets  forth  the  ftatute  31  Eliz.  .of  fimony;  and 
that  the  church  being  fo  void,  it  was  corruptly  agreed  between  R, 
a  friend  of  C.  B.  and  one  71  but  in  the  behatf  of  C,  B,   that  he 
Jhould  prefent  Hidey  and  that  l*,  Jhotild  pay  to  R,  20/.  per  annum 
for  6  yearsy  if  Hide  jhould  fo  long  live  \  and  that  purfuant  to  tfiis 
s^repment  T.  came  bound  to  k.  in  200I    conditioned  for  the 
payment  of  20I .  per  annum,  as  afore(aid,  which  bond  was  to  the 
life  of  C  B.  who  prefenily  thereupon  prefented  Hide^  who  was  in'- 
ttituted,  &c.  which  by  virtue  of  that  ftatute  was  void,  and  fo  it 
belonged  to  the  king  to  prefent,  &c.     The  defendant  Hide,  the 
now  incumbent,  with  a  protcftando  to  the  agreement  and  bond, 
pleaded  that  he  had  no  notice  of  the  agreement  at  the  time  of 
the. prefentation,  or  before:  to  this  pica  the  Attorney  General* 
demurred;  C.  B.  with. a  proteftando  to  the  agreement  and  bond^- 
•  TTie  re-     pleaded  tliat  the.**prefentatioa  was  made  freely,  and  traverfed  the 
port  is  (tiuc  corrupt  agreement,  upon  which  they  were  at  iffue.     Upon  de^ 
fcndantiuy  "ti\irrcr  it  wa^.rcfolved  per  tot.  Cur.  that  the  notice  is  not  matc- 
prcfente       rial,  becaufe  in  fuch  cafes  it  is  very  difKcult  to  be  proved,  and  the. 
iponic.)       patrpn  may  truft  a  friend,,  as  here  he  did,  to  make  the  agroe* 
ment,  and  before  notice  thereof  given  to  him  may  prefent  upoa* 
afturance,  by  certain  ilgns  made  between  them,  intimating  thai 
fuch  agreement  ts  perfeSed,  and  gave  judgment  accordingly,  but 
ceffet  cxecutio'till  the  iffue  he  tried.     3  Lev.  337,  338.     Midi» 
4  W.  &  M   C.  B.    The  Kin^  v.  the  BiOiop  of  Norwich,  Hide 
and  Bougbtoa. 


(E)    What 
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(E)     What  amounts  to  Simony  before  Avoidance.   s«e(B> 

1.  ENCUMBENT  being  ill^  the  father  centrals  for  the  next  Cro.E.685. 
Jl  avoidance,  in  prefence  of  the  fon^  the  incumbent  dies,  the  J-  ^-  ^^^^ 
father  prefents  the  fon,  the  fon  is  indu<Sled,  and  being  fued  for  the  tKe?,{ha"t 
fimony  in  the  Ecclefiaftical  Court,  pleads  the  general  pardon  of  it  wai  no 
35  EIlz.  in  which  fimony  is  not  excepted,  and  becaufe  the  judges  Jj^^"jY. 
there  would  not  allow  it,  a  prohibition  was  granted;  but  the  ftaf^ding'tht 
Court  held  that  notwilhftanding  the  pardon  he  was  deprivable;  fon '•  being 
quod  qtuere  5  but  it  was  ♦  agreed  clearly  to  be  fimony ;  but  if  the  {Jj^^on.*' 
fon  had  not  been  privy  to  the  bargain,  all  the  iuftices  but  Anderfon  traft.^"'  . 
thought  it  was  not  fimony ;  but  they  agreed  that  M^ftranger  buys  •pro  E. 
the  next  avoidance^  and  prefents  one  that  is  not  privy  till  after,  and  co^trf'b^t 
after  is  made  privy^  and  is  prefcnted,  it  is  fimony:     Not  fo  where  if  fhe  pr- 
tYit  father  buys^  becaufe  he  is  bound  in  nature  to  provide  for  his  (on.  fon  himfclf 
Mo.  916.  pi.  1299.     Pafch.  41  Eliz.     Smith  v.  Sherborne.  tM^^witk 

2.  If  J.  S.  has  an  advowfon,  and  A.  purchafes  the  next  avoidance  intent  that 
to  the  intent  to  prefent  B.  and  the  church  becomes  void^  and  A.  pre^  another 
fents  B.  this  is  fimony  by  averment,  and  by  good  pleading  the  {Jn"J,f^^^ 
prefentation  of  B.  (hall  be  adjudged  void.      Per  Snig  Baronl  is  fimony. 
Lane  102.      Hill.  8  Jac.  in  the   Exchequer,  in  the  cafe  of 
Kitchin  V.  Calvert. 

3.  If  /«  the  grant  of  a  next  avoidance,  it  appears  that  it  was  f  4.6^  1 
to  the  intent  to  prefent  his  fon  or  his  kinfman^  and  it  was  done  ac-  Dr.Watfon 
cordingly,  this  was  fimony.     Per  Hbbart  Ch.  J.     Noy.  25.  in  »«  cap.  5. 
cafe  of  Winchcombc  v.  Pulefton.  JieiTi^!"'' 

4*  Godb.  390.  pi.  475.    Pafch.  3  Car.  B.  R.  Anon,  fays,  it  cumbcnt 
%vas  cited  to  be  adjudged,  that  if  a  man  purchafes  the  next  avoid-  f«y«t  that 
ance  of  a  church,  with  an  intent  to  prefent  his  fon^  and  aftefwards  l^re'tS?^'* 
he  prefents  him,  this  is  fimony  within  the  ftatute.  fce(ng 

(wbaie^r 

the  law  is  in  other  cmmttics,  where  the  canoniftt  have  cognizance  of  advowfon^i)  it  was  beforo 

the  itat ate  again (1  fimony,  and  now  is,  lawful  with  us,  to  buy  and  fell,  bona  fide,  the  next  avoidance 

of  a  full  churchy  ht  fuppofes  it  was,  and  is  lawful,  as  well  for  all  fubje6ls  as  for  fome;  and  fup« 

pofmg  that  to  buy  the  next  avoidance  of  a  church  when  the  incumbent  ia  Tick  in  his  bed  ready  to 

die,  is  (imony  in  one  man,  he  cannot  but  think  that  it  is  fimony  in  another,  though  it  be  the  father 

of  a  fan  capable  thereof.     And  fuppofinf;  that  for  a  ftranger  to  purchafe  the  next  avoidance  in  the 

prefence  of  bis  friend,  or  only  wiih  an  intent  to  prefent  his  friend,  presenting  him  accordingly,  it 

unlawful,  he  conceives  this  is  equally  unlawful  in  a  father,  with  refpe£^  to  his  fon ;  for  if  it  be  fimony 

to  boy  and  fell  in  thefe  cafca,  it  is  fimony  (at  leait  in  the  Temporal  Court)  by  reafon  of  the  ftatijte, 

and  the  word  indlrfclly  therein ;  and  it  is  mo(l  plain  that  the  flatutc  does  not  give  any  colour  to 

fuch  diftinftton';  for  the  words  are,  ifany  perf^n  or  perfonsy  bodies  politick  or  corporate^  &c.     And 

fo  are  molt  gcoenl ;  and  where  tbe  law  does  not  diltinguilh,  we  ought  not  to  diltinguifh.     Neither 

is  the  reafpn,  that  a  father  ia  bound  by  nature  to  provide  for  his  fon,  good  to  the  aforefaid  purpofe ; 

For  a  man  is  bound  by  nature  alfo  to  provide  for  faimfeif,  and  fo  might  as  well  purchafe  for  him- 

felf :  and  if  this  reaton  (hould  make  that  not  to  be  fimony  in  ihe  cafe  of  a  father,  which  is  fimonj^ 

in  another  perfoo,  beforethe  church  is  void,  it  might  as  well  do  tbe  fame  after  the  church  is  void ; 

for  the  father's  obligation  continues,  he  aa  ftill  bound  in  nature  to  provide  for  his  fon :  and  it  is  no 

,  inore  (imony  in  a  friend  to  buy,  with  refpedl  to  his  friend,  when  the  church  is  void,  than  it  is  in 

the  aforefiaid  cafes  before  it  ia  void  (as  it  has  been  held).     And  then,  why  (bould  it  be  more 

iioMNiy  in  the  father  to  buy,  with  refped  to  his  Ion,  wHen  the  church  is  void,  than  before  it  is  void  ? 

Unlcfs  the  realbn  why  h^  of  aVl  men  might  buy  before  the  church  is  a^ually  void,  was  /changed 

and  gone,  as  itn  not ;  and  by  the  ftatute  there  is  nothing  more  of  fimony  in  buying  dire^Jy  thaa  * 

iiidircAly;  md  therefore,  if  the  fatd  reefon  excufe  the  father  before  tlie  church  is  void,  it  may  ai 

veil  excufe  him  after  it  it  void|  end  by  conUquence  it  doca  excufe  him  in  aeitber  cafe,  unUfs  i  a 

Mm*  the 


4^5  ftfQton?^ 

the  jodgment'o  thofe  tKat  can  be  fo  abford  u  to  bold,  that  do  human  Itwooght  to  be  midei  or  if  madcf 
ought  to  be  expounded,  to  reftraio  tbia  natural  liberty,  or  («a  they  may  call  it)  duty  in  the  father « 
However,  to  avoid  quefiions  of  law,  it  ia  bcft  that  a  purchafoi^  of  a  next  turn  ^whether  be  defign  tc 
for  fon,  kinfuBBn,  or  ftranger]  does  make  the  contra£i,  Mrhen  the  incumbent  ot  the  church  ia  not  i.i 
danger  of  deaib,  that  he  doea  noc  declare  bti  intcmiona  lo  <hc  perfvn  to  whom  he  intcnda  a  kiml- 
neia,  or  whom  be  iotenda  to  prefent,  that  the  intended  clerk  be  not  ptefcm  at  the  contra^ ;  hoW' 
ever,  that  be  be  not  nimcd  in  the  deed  by  which  the  (ower  of  prefentatioa  or  nominaiion  ia 
fraated^ 

5.  In  a  quare  impedit  Button  did  that  it  was  adjudged  in 
Chancery,  that  the  grant  of  the  next  avoidance  for  money,  when 
the  incumbent  was  Jlci  in  his  bed  ready  to  diiy  is  fimony  -,  for  the 
ftatute  is,  if  the  contfaft  be  made  dire£}ly  or  indiredlly  by  any  ways 
or  means.    Winch.  63.     Paich.  21  Jao.  C.  B«      Sheldon  v« 
Brett. 
'S.  C.  cited        6,  fF.  B,  the  father  covenanted  that  T.  B.  his  fon  Jhould  marry 
f  •'*'•  H^  the  defendant's  daughter  Anne,  and  in  canfideration  of  this  Tnarriaga 
Pykev.       ^^  defendant  covenanted  to  pay  300/.  and  ff^.  5.   covenanted  t0 
Fullcya*      uffure  fuch  lands  to  his  fon  and  wife  for  a  jointure ;  and  there  were 
ether  covenants  for  the  value  thereof  and  quiet  enmment  \  and  M« 
among  other  covenants  covenanted  that  be  would  procure  ^  JS.  f« 
be  prefentedy  &c.  and  inducted  into  fucb  a  benefice^    In  debt  upon 
the  bond  for  performance  kA  covenants  the  plaintiiF  afljgned  a 
breach  in  the  laft  covenant.    The  defendant  demurred,  becaufe 
this  covenant  is  againft  law,  and  a  fimoniacal  agreement ;  and  fo 
a  bond  for  performance  thereof  is  not  good,     but  all  tl^  Court 
held,  that  if  it  had  been  in  confideration  of  the  marriage  of  the 
(on,  &c.  that  he  would  have  procured  him  to  be  pref^ntcd,  &c. 
into  fuch  church,  that  had  been  a  fimoniacal  contract ;  but  here 
this  is  a  mere  dtftinSt  covenant^  and  independent  upon  the  former, 
and  that  without  fpecial  averme  it^  or  (hewing  that  it  was  a  fimo- 
niacal contra£t,  it  fliall  not  be  fo  intended  i  but  it  may  be  a 
covenant  upon  a  good  confideration ;  wherefore  it  was  adjudged 
for  tiie  plaintifF.    Cro.  C*  425,  4z6.  pi.  i6.    Mch.  11  Car. 
B.  R«     Birt  V.  Manning. 
r  46^  1        7'  ^^  ■'•  ^^'"S  fcifed  of  an  advowfon,  grants  the  next  pre^ 
fentation  to  B,  and  B.  makes  a  bond  to  A.  to  pay  him  20L  when 
'the  church  Jhall  fall  vaidj  this  is  fimony  j  per  Re^ve  J.     And  fo 
he  faid  it  was  adjudged  in  this  Court  in  Poole's  cafe.     And  the 
whole  Court  did  agree,  that  it  was  fimony }  for  otberwife  by  this 
way  the  ftatute  (hould  be  utterly  defeated.     And  note,  that  it  was 
faid  by  Seij.  Rolls  at  the  bar,  that  it  had  been  often  adjiidged,  that 
the  obligor  could  not  avoid  fuch  an  obligation  without  fpecia) 
averment.    March.  138.  pi.  228.    HID.  17  Car.  Anon. 


■ 

(F)     Bonds  of  Refignation. 


w»*"- »«»•         I  3  to  refign  a  benefice,  (which  the  plaintiff  had  prefented  the 


s.  c.  ciied    I.  TNEBT  upon  an  obligation  of  loool.    It  was  upon  condition 

Huit.  tti.  \   M   fa 

^Z  iWHng-  defendant  unto)  when  the  fon  of  the  plaintiff  fiouU  be  of  year$ 
ton  V.  capable  to  be  prefented  thereunto,  to  the  intent,  that  he  might  be 
s^c  "^'ii^d  P>'cf^A^^^  ^^  ^^  ^"^^  benefice.    It  was  moved,  that  ic'appears  by 

Cio.C.i8#.  ^^ 


eke  condition  to  be  a  fimoniacal  contniiA^  and  fo  the  bond  void }  >■>  9.  Cw» 
but  it  was  adjudged  in  B.  R.  and  afterwards  affirmed  by  all  the  jo^a'^tTi^ 
judges  in  a  writ  of  error  brought  in  the  Exchequer  Chamberi  s.  c. 
that  the  obligation  and  condition  of  it  were  both  good.     Cro.  J,  BatNoyst, 
248.  pi.  8.    Trin.  8  Jac.    Johns  v.  Lawrence.  c.^b.  if  w 

faid  by  the  Court  upon  evidence,  that  if  the  patron  prefents  one  to  the  Bdvowfon,  hiving  tiken  aa 
^iigatiwt  of  ihe  p^'efeiuee,  that  btjtall  rtfifn^  when  the  obligee  will,  mfier  %  mvittht  MumHng^  that 
ih«t  ii  Qmony  within  the  iUtuteot  ai  £liz.  cap.  i6.    Sir  John  Pafchall  v.  Clark. 

Dr.  Watfo'n  fayi,  this  cafe  of  Pjfcall  being  aeainft  the  reiblution  of  Joni»  and  LAWttirci'n 
eafe,  fotemnly  fetiled  not  many  yean' before,  doeanot,  ai  he  had  been  told,  pafa  for  any  gnat 
authority  ;  and  there  have  been  very  many  refolutiooa  agreeing  with  Jones  and  Lawrence'a  ctflir 
fmce  that  time.  Beftdca,  it  appears  not  by  the  roU  cited,  that  there  ever  was  any  trial  had|  or 
verdid  or  judgment  given  in  the  cafe;  or  it  there  was  any  fuch  trial  and  (tying  as  is  reported,  yet 
it  appears  not  by  the  meord,  thai  fuch  matter  could  any  ways  tend  to  determine  Che  iflbc  ibem 
taken.     Watf.  Comp.  Inc.  8vo.  67.  cap.  5. 

It  the  conditioif  of  fuch  bonds  be  more  fpecial  (viz.)  to  reitgn  tvAnr  A,  tht  ftttrmftfoHt  kftrfiiiait^ 
ffritnd't  heeomtf  qualified  to  take  that  living;  fo  that  it  appeara  to  be  taken  in  profpetk  and  Uvour 
ol  fome  infiiH  deligned  to  have  that  living  when  he  attains  hia  age,  and  bccomea  qualified  to  boli^ 
tt  t  in  fuch  cafe  the  incumbent  muft  refign  according  to  the  condition  of  his  bond,  or  pay  the 
penalty  of  it,  elfc  he  will  not  find  any  favour  or  prote£lion  in  the  Court  of  Chancery,  butwill  be 
left  to  law,  yet  in  that  cafe  of  particular  condition  the  fdinmJhtU  mt  tmrry  the  h$tidt  nr  tmki  mfe 
^tt farther  than  it  ntfrtjftd  in  the  condition ;  for  if  it  be  to  refign  when  A.  bia  fon,  dec.  become* 

?[uahficd,  if  A«  dies,  or  is  never  qualified,  be  (hall  pot  compel  a  refignaiion  by  it  for  any  other 
on,  &c.  than  he  that  ia  named  in  the  faid  condition.  And  laftly,  if  it  appear  that  any  ill  ufe  was. 
intended  to  be  made  of  any  rciigoation-bond,  the  Conrt  of  Chancery  will  relieve  agaiaift  iu  Watf.. 
Comp.  Inc.  8vo.  95,  66.  cap.  5.  4 

Sir  Sia\on  Degg  ^Sirms,  that  in  the  cafe  of  Jones  and  Lawrence  the  (cnfe  of  the  Conit* 
was,  that  if  a  man  be  preparios  his  fon  for  the  clergy,  and'having  a  living  in  hia  dtfpoial,  whicU 
falls  void  before  his  fon  is  eapable  thereof,  he  may  Uwfolhr  take  a  bond  of  fuch  perfon  aa  be  Ikall 
prefent,  to  refign  when  his  fon  becomes  capable  ot  the  living.  Godolpb.  Rep.  cap,  39.  S.  5.  citcn 
Parfoa's  Counlellor,  par.  1.  c.  5. 

Where  the  patron  had  taken  a  bond  to  refign,  fv^  hhfon  JhtiJd  St  (ft  ardtrt  Muf  fUMlf/Sedm 
yet  having  made  an  ill  ufe  y  the  hotidftme  time  h^hre^  the  Couit  would  not  fuffer  him  to  proceed 
upon  it  at  law,  though  ihey  fccmed  all  to  agree,  jhac  thefe  bonda  were  not  prohibited  by  the  law^ 
fo  far  at  they  were  made  ufe  of  only  to  keep  the  incumbent  to  refidenct  and  gao^  htlkivhwr^  etnd 
to  dffcovrage  immerjUtj.  Chan.  Prec.  513,  514.  pi.  317.  Pafch.  171 9*  in  ttie  cafe  of  Hawkinn 
V.  Turner,  cites  it  as  a  cafe  before  Mr.  J.  Blencaw  lately  in  the  ablciiea  of  the  Ld*  Cli«Bccllor. 
Wood  v.  Lumley. 

.     14673* 

2.  A  bond  was  conditioned,  that  the  defendant  at  amr  time  Hutt.ttt« 
after  his  admiffion,  &c.  (hall  r^jfign  upon  nqueft^    The  defendant  fjlgf^j*^^ 
demurred  generally ;  for  that  this  was  fimony,  and  fo  the  bond  f«ya,  that 
void.     But  per  tot.  Cur.  if  the  plaintiff  had  avemd^  that  the  bond  upon  error 
was  made  to  hind*  him  to  fay  fuch  a  furo,  or  to  make  a  leafe  or  znv  \^y!^^ 
9ther  a£I  which  appears  in  itfelf  to  be  fioiony)  then  upon  fuch  querChai»« 
plea  it  might  perhaps  have  appeared  to  the  Court  to  be  flmony,  ber,  tbe 
and  fo  the  bond  void  ;  but  as  \t  is  pleaded  it  does  not  appear  that  -^^af  ^^, 

there  is  fimony,  becaufe  //  may  be  for  a  very  good  reafon^  as  if  he  ed Jo, 

be  non^rejtdent  or  takes  a  2d  benefice  by  a  qualification.  And  •zo.^c. 
judgment  was  given  for  the  platntifF.  Cro.  C.  i8o«  pK  4.  ^^^^^^^ 
Hill.  5  Car.  B.  K.    fiabington  v.  Wood.  that  it  wm 

affirmed  i^ 
error  upon  viewing  the  precedent  of  Tombs  v.  LAWEmcB,  *  Mich.  37  dsgS  Elii. 
*  rThis  is  mifprimed,  and  fhould  be  Trio.  8'Jac.J 


if  thry  had  forefeen  the  mifchief  of  them,  they  would  have  been  of  another  opinion  i  but  now  that 
opinion  haa  prevailed,  and  it  nfupurtMl  aify  by  the  foffihility  that  ii  maj  he  ta  4Ui  hmuf  imtettt^ 
•a  that  the  patron  may  have  %fi»ofhit  ewt  ca^ahle  of  the  benefice ;  or  that  he  Ihould  voluntarily 
Tefien  in  cafe  of  wwt-refidtmeey  whieh  may  rather  argue  care  in  the  patron  than  any  comsption  of 
lillKmTi  but  if  theie  woe  tlie  fc«i  motivcsi  why  Aiould  tbe;^  not  be  ^eekHj  ex^fjed  ia  the  cob 

Mm  4  ditia»t 


4^  '     Mn0B^« 

dUion  ?  But  N  to  fuek  a  b6fid  ••  ihit  is  to  f^fn  gtntrtJiy^,  k  may  be  the  pirfon  ^uld  not  h9«« 
the  benefice  without  it,  and  he  is  thereby  tempted  to  lirain  a  point  rather  than  be  without  a 
living,  and  the  common  ufe  of  them  is  to  have  the  money;  and  fure  if  the  thing  be  (imony,  a  bond 
for  it  will  be  void.  And  my  Lord  Coke's  notion  is  not  law,  where  he  la)'s,  thac  fince  the  bonds 
are  good  there  Qiall  be  no  averment  ff^mMiy  upon  it.  3s  £//«.  makes  the  church  Void  and  gives 
the  prefemation  to  the  king';  and  (imoby  was  agiinft  law  bcfoie,  and  fimoni^cal  agieemeois  were 
^oia  before  that  fiatute,  though  fimony  itfelf  was  only  punithed  in  the  Spiritual  Court.  And  he 
iaid,  the  cafe  of  Grscorv  and  Oldbury  was  not  law.  Mo.  641  •  And  he  and  Blencow  both 
held,  that  here  tbey  cannot  Cet  afide  this  bond  without  ^/peeial  canfejbewtd  in  pUadingt  which  is 
not  done,     a  a  Mod.  505.     Pafch.  13  W.  3.  in  C.  B.  Anon. 

,  The  jodgn^ents,  that  to  take  and  give  bond  to  refign  is  not  fimont,  have  occa(ioned  many  eor* 
lupt  patrons  to  exad  fuch  bonds  oftbeir  clerks,  only  that  they  might  thereby  make  fuic  (as  ihey 
think)  to  them£elvca  a  rcconlpence  for  their  prefentments.  And  fone  inconCiderate  clerks  (that 
have  givfQ  fuch  bonds)  have  been  emboldened  thereby  to  take  the  oath  againA  fimony,  though  they 
"well  underftood  the  bsfe  defign  of  their  patrons  and  themfclves  in  takilig  and  giving  fuch  bonds* 
sj&d  intended  to  accomplifliihem  afierwards.by  fubmitting  to  their  demands,  to  the  uticr  fiuftratin^ 
that  mod  religious  Aiwazainft  fuch  corruptions ;  though  the  judgments  in  this  cafe  were  given  for 
the  validity  of  fuch  bonos  only  (Mcaafe  the  defemdnHU  dwmurred  gtmerally  to  thcm»  and  did  not 
itver^  that  i^  bendi  were  made  ie  refign^  only  to  wer  a%ue  the  clerki  hyftar  of  after- payments,  or 
to  let  a  leaiic  of  the  glebe,  tithes,  &c.  For  then  (as  was  dccUicd  in  fcveral  cafes)  ii  had  been 
ilmony;  but  other  wife  it  could  doc  appear  to  the  Couit  to  be  fo.  Waif.  Comp.  Inc.  Svow 
669  67.  cap.  ^ 

•RoH't  3.  When  a  condition  was  to  rcfign  upon  requcft,  and  the 

ftylntl^*    P^i^^ff  ^  ^M'^  M  Preachy  that  the  defiudant  could  not  be 

thing  of      f^und  to  make  a  requeft  to  him ;  and  thert^fore  that  he  made  a 

this  poiat     proclamation  at  the  church  where  he  was  born,  and  another  pro- 

^eOgus-    cJaoiation  at  feveral  markets  within  the  fame  county,  thereby 

giving  him  notice  of  his  requeft ;  yet  that  this  was  not  fufficienc 

was  aDdjudged  upon  a  demurrer:   for  that  the  requeft  ought  to 

have  been  made  to  the  perfon  himfelf.     Watf.  Comp.  Inc.  8vo« 

65)  66.  cap.  5*  cites  Mich.  8  Car.  B.  R.     *  Gruit  v.  Rinnel, 

Roll's  Abr.  I.  p.  443* 

Sid.  3S7.  4-  Ia  debt  upon  bond  conditioned  Xjq  redgn  u]K>n  requeft,  the 

tahi4.s.C.  defendant  pleach,  that  he  did  refign  according  to  the  condition, 

SiitihS**''*'  '^^^^^  ^^  found  againft  him ;  and  judgment  for  the  plaintilF* 

defendant    The  defendant  brought  a  writ  of  error,  becaufe  it  was  a  fimo- 

pleaded  in    niacal  Condition ;   but  the  judgment  was  affirmed,  becaufe  tho 

fefi^na^iif  ^^«^^'''^»  "  g^od,    Raym.   175.     Hill.  21  &  22  Car.  2.   B.  K. 

to  which  *    Waifon  V.  Baker. 

the  plaintiff 

replied,  non  refign^it;  whereupon  the  defendant  dctnurred  generally  :-  and  that  judgment  waft 
given  in  C.  B.  for  nie  plainiiif  upon  this  fingle  doubti  ful.  whcdier  the  rcfignation  here  {ball  be 
tried  per  pats  or  by  ceriiBcaie  /  And  they  held,  that  it  (hould  be  tried  per  pais,  ^nd  that  the  writ  ' 
of  error  was  brouf^bt  hereupon  in  B.  R.  and  that  this  was  the  matter  infiftcd  upoii  in' the  writ  cf 
error,  which  he  html'elf  aigued,  and  there  gives  his  argument,  and  concludes,  that  the  cau(e  was 
comproinifed,  and  the  Couu  gave  no  opinion  in  it.  [And  in  Sid.  tlicre  is  nothing  mentioned  of 
the  point  of  firaeniacal  condition.]  a  Kcb.  446.  pi.  19.     Baker  v.  Watfon,  S.  C.  in  B.  R. 

and  reports,  that  the  Court  h«ld  the  condition  good;  and  iadiacd,  that  the  refigoation  fliottld  be 
tried  per  pais,  iJid  not  by  ceniHcau.    Scd  adjornauir. 

r  468  1  '  j*  Lord  Keeper  North  faid,  he  was  not  fatisfied  that  fuch  a 
bond  was  good  in  law ;  that  the  precedents  that  were  In  the  ca£b 
were  not  diredly  to  the  point,  whether  fuch  bonds  ^xe^moniacal 
or  not  f  And  direded  the  plaintiff  to  declare  on  this  bond,  and, 
the  defendant  to  plead  fimony  i  and  after  judgment  at  law,  to 
come  back  hither,  ^ostu  231.  Hill.  16S2.  pi.  Ii5«  Giaboip 
V.  Grahme. 

6.  The 


*    6.  The  defendant,  patrorr  of  a  thurch  in  Glouceftc^rfeiJre,  toot  Vcrn.  41W 
a  bond  from  the  pluintifF  to  rcfigrl  upon  requeft.     U^n  hearinjg  p*-387J>.c. 
the  caufe  a  perpetual  injunclioh  was  decreed  againft'  the  bond ;  ingiy,  by 
for  the  Coart  and  all  fides  agreed,  that  the  bond  was  good ;  y6t  if  ^caion  o( 
the  patron  made  ufs  of  it  to  his  own  advantage,  b)  detitining'titheiy  ^^'^^ "^^ 
or  the  like,  the  Court  woifld,  relieve  againft  the  bbndj;  and  in  madto/tbt 

this  Cafe  the  patron  did  detain  his  tithes  from  the  plaintil]^  whom  ^'»»<'. 

he  had  prefented ;  he  in  his  anlwer  pretended  A  modus  decimandr^  kf *""V 
but  made  no  proof  of  it;   and  being   patron-  6f  ftvtral  othe^  s.  c. and 

.   churches  had  taicen  bond  from  thofe  he  had  prefented",  and  made  •<Jd9,  that 
ill  ufe  of  it.     2  Chan.  Cafes,  186.     Mich,  x  Jac.  2.  ih  Caiic,  l^^^^l,.^ 

•  Durfton  v.  Sands.  giving  no- 

*  ticc  to  the 

plainitif  to  rc^gci,  the  plaintifFdid  accordingly  reHgn  the  refioryinto  the  bandc  of  the  bifhop,  wh(v 
rcFufed  to  accept  the  U\<i  refigtiation,  and  ordered  the  plaiuiiif  to  coutinue  to  fcrve  the  cure;  de« 
daring,  he  would  never  countenance  luch  unjuil  pradices;  biit  ordered  Bis  regifter  to  enter  it  aa 
an  z6t  of  Court,  ihat  the  defendant  had  tendered  his  rcfignation,  but  (hat  the  bi(ho'p  had  rejefled 
k.  And  that  the  defendant  infilled,  that  the  rcafon  of  bis  arrcfting.lbe  pUiniiflF  on  the  faid  bond 
was  his  oon-relidencc  and  liiigiuus  carriage  to  the  parithioocis.  But  a  peiprtual  injundion  was 
awarded.  .  S.  C.  ciicd  Chan.  Prec.  513.  pi.  317.     Pafsb.  1719.  in  the  cafe  ot  Hawkins  v. 

Tiiriier.  in  which  Ia(t  cafe  it  was  agreed,  that  a  bond  given  to  rdign  oil  rcquell  (bould  not  be 
iii«idvriirc  of  to  turn  out  the  incumbent,  unlcfs for  non^iclidence  or  (me  gresi  inifdemesnor ;  nor 
Would  the  ordinary  accept  of  a  rc!t;nat ion -offered  by  the  incumbent,  without  foQie  fuch  caufe 
(hcM.<n;  but  if  the  patron  made  ufe  of  the  bond  to  extori  fftoJiey  from  the  incumb'bati  without 
lume  luch  caufe  fhewa,  ihu  Court  would  grant  an  iojun^tibo* 

7.  A.  prefented  a  parfon  to  a  living,  and  tooTc  a  bond  to  rejign 
upon  requeji  at  any  time  within  7  years.  A.'s  houfekeeper,  being 
the  parfon 's  fifter,  got  away  the  bond^  and  delivered  it  over  to  tjie 
parfon.  A.  brought  bill  to  difcovcr  and  to  be  relieved.  The 
defendants  demurred,  and  the  demurrer  allowed.  2  Vern.  Rep. 
242.  Mich.  1691.  in  the  cafe  of  Bainham  v.  Manning,  citeff 
per  Ld.  Commiflioner  Hutchins  as  the  cafe  of  Mr.  Forttfcue. 

8.  T.  P.   mcar  of  S.  covenanted  to  permit  the  defendant  to  re^  3  N^eJ^. 
ceive  to  his  ozvn  ufe  the  tithes  and  dues  of  his  vicarage  for  one  yedr^  ^^'^  34?- 
and  to  make  a  grant  thereof  upon  requefi^  to  the  defendant  for  his  s.  C.  f«y»,^ 
Ufe^  &c.  and  that  at  the  requejl  of  the  defendant  he  ivould  by  all  ^b»t  »t  waa 
lawful  mtans furrender  the  faid  vicarage,  fo  as  the  defendant  niight  t^j^f^g*^* 
prefent ;  and  the  faid  defendant  covenanted  to  pay  tHe  plaintitF  contraa 
150I.  for  and  in  lieu  of  the  faid  tithes,  &c.  and  avers,  that  T.  P.  *["  ^»nio* 
had  performed  all  on  his  part,  but  that  the  defendant  had  not  ""*^"* 
paid  the   150I.     I^'he  defendant  pleaded  in  bar  to  this  TL&Aon^ 

that  T.  P.  died  at  S.  within  the  year,  fo  that  the  defendant  could 
not  take  the  tithes  for  a  year  according  to  the  agreement.  Upon 
a  demlirrer  it  was  infifted  (inter  alia)  for  the  plaintiff,  that  the 
covenant  is,  that  the  faid  T.  P.  by  all  lawful  means  Ih^uld  refiga 
upon  requeft  of  the  defendant,  whch  in  cflFeft  is  all  one  a$  f  he 
had  faid,  that  T.  P.  fcould  refign,  if  by  lawful  means  he  might,, 
fo  that  no  refigilation  was  to  be  ^efs  it  might  be  by  lawful 
means ;  blit'  thait  had  thofe  Words  been  oitiittedlhe  contraft  ha* 
not  been  (Imonlacal;  for  payment  of  the  150I.  is  a  diftinSi  anJt 
fndependirit  covenant  \  and  the  cafe  of  Byrt  v.  Manning,  Cro.  C, 
425.  w^  cited  a$  a  cafe  in  point.    And  the  plaintiff  had  judg^' 
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ment  hy  the  opinion  of  the  whole  Court.  Lutw.  343.  Tthis 
5  W.  &  M.     Pykc  V.  PuUcyn. 

Q.  If  /*.  •  bino  himfelf  to  refign  a  benefice,  he  ought  to  pro^ 
turg  tbi  hijbop  to  accept  his  rehgnation,  Lutw.  693.  Arg.  in 
the  cafe  of  Studholme  v,  Morifon. 

*  10.  A  refignation  bond  comes  as  mar  Jbnonj  as  can  he :  for 
it  is  eaiy  to  fecure  a  round  fum  by  fuch  a  bond.    I  do  not  ap- 

f^rove  the  giving  or  talcing  it,  and  a  worthy  man  will  not  give 
t.     Per  Holt  Ch.  ].    Cumb.  394.     Mich.  8  W.  3.  B.  K. 
Swain  V.  Carter. 

1 1.  The  guardian  of  an  infant  prefented  to  a  living,'  and  took  a 
iond  from  the  incumbent  to  refign  within  2  months  after  requejl 
§f  the  patron  or  his  heirs^  it  being  defigned  that  he  Jhould  have  the 
iiving  himfelf  when  capable.  The  patron  afterwards  died  an 
infant  at  the  univerfity,  leaving  1  fifters  his  A/xVx,  who  preffed 
the  incumbent  to  refign^  and  for  not  doing  it,  put  the  bond  in  fuit 
and  recovered  judgment }  and  this  bill  was  brought  to  be  relieved 
aniinft  the  bond  and  judgment.  And  it  was  proved  in  the  caufe^ 
that  they  had  treated  with  the  incumbent  to  fill  him  the  perpetual 
advowfon\  and  had  faid^  that  if  he  would  not  give  ^ooLfor  it^ 
thej  would  male  him  refign.  Ld.  Keeper  faid,  the  proof  in  this 
cafe  lies  on  the  defendant's  part,  and  unkis  they  make  out  fome 

Sood  reafon  for  removing  him,  he  (hould  certainly  decree  againft 
le  bondk  Bonds  for  refignation  have  been  held  good  in  law. 
The  ftatute  of  31  £liz.  againft  flmony  made  the  penalty  upon  the 
lay  patron ;  and  he  did  not  remember  any  cafe  of  refignation* 
bonds  before  thatjlatute^  and  tliey  have  been  allowed  fsnce  only  to 
preferve  the  living  for  the  patron  himfelf  or  for  a  child^  or  to 
refirain  the  incumbent  from  non-reftdence^  or  a  vicious  courfe  of  life  ; 
and  if  any  other  advantage  be  made  thereof,  it  will  avoid  the 
bond;  and  where  it  is  general,  for  refignation s  ytt  fome ftecial 
^^ttfin  muft  be  Jhewn  to  require  a  refignation^  or  he  would  not 
fuffer  it  to  be  put  in  fuit.  If  it  (hould  not  be  (b,  fimony  will  be 
committed  without  proof  or  punishment,  yf  particular  agreement 
mufl  be  proved  to  refign  for  the  benefit  of  the  friend  that  would  be 
prefented,  and  without  fuch  agreement  the  bond  ought  not  to  be 
fued,  but  for  mifbehaviour  of  the  parfon  i  and  here  are  proofs  in 
this  cafe  of  endeavours  to  get  money  out  of  the  plaintifl^,  and 
decreed  a  perpetual  injunction  againft  the  bond,  and  fatisfadlion  to 
be  acknowledged  upon  the  judgment ;  and  the  plainiiff  to  give  a 
new  bondof20oL  penalty  to  rffign ;  but  that  not  to  be  fued  without 
leave  of  the  Courts  Ahr.  Equ.  Cafes,  86.  pi.  3.  Mich.  ijoi. 
Hilliard  v.  Stapleton. 

12.  The  defendant,  on  pre(enting  the  plaintiff  to  a  living,  took 
a  bond  from  him  to  refigo,  and  after  put  it  in  fuit  and  recovered, 
and  levied  98I.  and  the  plaintiffs  bill  was  for  relief.  The  de^ 
fendant  did  not  by  anfwer  pretend  any  mi/behaviour^  ytt  ixamined 
tofeveral  mifbehaviours.  And  it  was  urged,  that  tbefe  depofition^ 
could  not  be  read,  becaufe  thofe  mifbehaviours  were  not  in  iffuo  \ 
an4  fo  inclined  my  Lord  Keeper,  but  ^ftcr  allowed  thfm  to  be 

te94 


'^]\' 


U^9 


• 


read)  and  feonded  his  decree  upon  tfaeou    Abr.  E<|U«  Calel|  2a8« 

Hill.  1702.    Hodgfon  v.  Thornton. 

(G)     What  Right  the  King  has. 

I.  TF  the  patron  contra  Us  with  om  andpnfmts  anotbir^  though 
1  the  contract  with  the  firft  was  fimoniacal,  yet  if  the  preient- 
ment  of  the  other  was  without  fimony,  the  king  eains  nodiing  ; 
fo  there  mujl  be  an  aSfualy  though  not  an  efFe£KiaT  priftntation  \ 
but  a  bare  prefentation  without  aiw  admiflion  intitles  the  king. 
Hob.  167.    Pafch.  14  Jac.  in  the  cafe  of  Winchcooib  v.  Pullcfton'.  r4yo1 

2.  Ld*  W.   the  ptron,  granted  the  next  avoidance  to  G.  sRoILrL. 
Afterwards  the  church  being  void,  H.  the  father  of  J.  agreed  83.   Lip- 
with  G.  that  he  (hould  permit  the  Ld.  W.  to  prefent  the  laid  J.  JJjJJf^^JSf^ 
and  gave  him  200L    *  G.  thereupon  procured  the  Ld*  W.  to  v.^pottert 
prefent  J.  which  he  did,  and' J.  was  inltituted  and  induced,  but  s.  c.  iatiit 
did  not  know  anything  of  this  agreement.    It  was  refolved  by  ^Tii^ilM 
the  advice  of  the  2  Chief  juftices  and  Chief  Baron,  that  he  was  Ld!  w.  b^ 
prefented  by  fimony,  and  that  by  the  ftatute  31  Elis.  cap.  6,  it  iogthcBis 
belonged  to  the  king  to- prefent  without  any  deprivation  of  the  2J,'1|^?* 
incunibent,  or  removmg  him  by  a  quare  impedit :  whereupon  the  niiSvedao^ 
king  prefented  L.  his  clerk,  who  was  inftituted  and  induded,  and  cordiagi^. 
continued  incumbent  for  3  years  \  afterwards  H.  fued  L.  before  ^^^^^ 
the  high  commiflioners,  and  got  him  to  be  deprived,  and  procured  fiuSutlMk* 
a  grant  of  the  next  avoidance  from  G.  to  S.  and  then  procured  the  ^  pmb 
iaid  S.  to  prefent  J.  his  fon,  Vfho  was  again  admitted,  inftituted,  ^l^'''^ 


and  induded.  Adjudged,  that  the  prefentation  of  J.  was  merely  «iytitti^flr 
void,  and  he  is  a  peribn  diiabled  by  the  exprefs  words  of  the  ftatute  the  wwty 
ever  to  accept  of  that  benefice.  Cro.  J.  533.  pi.  17.  Pafch.  17  f/^JL*^ 
Jac.  B.  R.    Booth  v.  Potter.  UtA^St 

J.nocbciiif 
«  rimoniacut,  but  being  only  fimoniace  indadoii  he  was  ca|Mble  according  t«  the  cnril  law  t» 
accept  «  new  prcfenution  to  the  fame  church;  but  the  judges  Ciid,  that  bdbre  thii  Aatuie  iwdk 
<iiftin6boo  woold  have  fervedi  but  that  now  they  ought  to  make  a  cooftrufiion  for  theiurUier  lap* 
predion  of  the  faid  Btfcbicf,  anH  in  advancing  the  good  of  the  church ;  and  dire^led  the  jury  t^ 
find  accordingly.  Roli.  Rep.  837.     Mich.  1^  Jac  B.  R.  in  the^afe  of  ttte  King  v.  Bifl^p  «f 

Norwich^  Cole  and  Sacker.  Doderidge  J.  faid,  that  before  the  ftatute  31  Eliz.  by  the  ftwumHi 
law  fimoniKui  wu  perpetually  difabled,  but  ont  inftituted  fimoniace  waa  diiabled  o»]y  at  to  tba 
fame  church  i  but  that  now  by  the  ftatute  it  it  all  one  in  both  cafes ;  for  in  both  cafea  he  (hall  b* 
perpetually  difabled ;  and  that  this  was  refolved  in  the  Exchequer  bv  reafoo  of  the  generality  of 
the  words  in  the  ftatute;  quod  fuit  concefliim  per  Cokr,  '  ■  Ibid.  The  Reporter  makes  • 
remark,  that  it  iitema  they  intend  that  he  it  perpetually  difabkd  u  to  this  advowfon;  for  the 
fltuite  it  fo. 

3.  Upon  the  ftatute  of  31  Eliz.  cap.  6.  of  fimony^  die  Kng  bat 
no  intiTift^  but  liberty  onlv  to  prefent.  Per  Jones  J.  Arg. 
Jo.  23.  Hill.  18  Jac.  C.  B.  in  die  cafe  of  Stuideo  v.  the  Uni- 
verfitjr  of  Oxon  and  Whitton. 

4.  In  the  cafe  of  fimony  the  pn/fntation  vifts  in  the  ling  with- 
oat  office.  Note  %  Vent.  213.  Mich.  2  W.  &  M.  C.  B.  in 
|i)e  cafe  of  Woodward  v.  Fox, 
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(H)    At  what  Time  the  King  may  prefcnt. 

Mo.  877.  ^»  /^^  ^  ^*^^  prefcnted  by  fimony  in  27  Eliz.  which  incumbent 
pi.  1S31.         V^  enjoyed  the  living  till  7  Jac.  when  he  died  incumbent • 

?*^^c*R.  ^^'^'^^^   ^^  *®  rf/<7/i  of  the   limoniacal  incumbent  does  nok 

Winch-  bindir^  but  that  the  king  may  well  prcfent ;  for  the  church  was 

flombe  V.  never  full  as  to  the  king,  and  that  turn  is  prefcrved  to  the  king  by 

^*^i^°P  force  of  the  ftatute,  yet  it  feems  that  the  church  is  fo  full  that  a 

chefter  and  ftnmger  may  not  prefent  for  ufurpation ;  for  it  is  not  like  7  Rep. 

Polcfton,  where  the  king  is  to  prefent  by  bpfe  ;  and  there  were  many  cafes 

di  f  thc^*  P**^'  ^  **^  church  may  be  full  or  void  in  effect,  when  there  is  a 

Eatroo,  not  funoniacal  incumbent.    Noy.  25.     Winchcombe  v.  PuIIefioh. 
avingt  . 
lincc  uie  death  of  the  fiinoniacal  ineambcnt,  filled  the  ehttrch  by  the  prefentation,  mftitutton,  Mkil 

indudion  of  any  ttther,  it  if  ftill  void,  fo  a«  the  king  majr  prcfem  thcrcio ;  iut  if  a  new  par/on  had 
ieen  im^/effon  hy  the  frffintAtiom  of  the  patron  before  the  king  had  prcfrnird,  ii  had  been  o(hcr« 
^iffc  .-gfownl.  164, 165.  S.  C.  and  that  Hobart  and  Winch  held  that  the  king  had  not  loft 
1^  prc&matioB,  becaufe  S.  never  waa  parfon.— — Uob.  16^  pi.  194.  S.  C.  refi^vcd  accord* 
ii^y,   I        Ibid.  t9J*  pU  a4^.  S.  C.  but  a  D.  P. 

r  4.1*7  1      %•  Qtiare  impedit  was  brought  againft  the  bMhop)  Thonui& 

ButMwfco  Bickley  the  paCron,  ud  the  incumbent  Hicks,  to  prefent  to  ih^ 

**?*«?  A  church  of  Weft  Thorncy,  fctting  forth,  that  in  the  year  1681  the 

M.\af.'a6*  cburtb  vns^v€id  by  tbe  diatb  af  the  then  inctmbeut  Goater,  and- 

wbieh  iff   *  tfacTQupoo  it  belonged  to  J.  S.  to  prefent ;  that  during  thu  efwieU 

UiA^a^rt  ^g^g  afinmniscai  ognenunt  was  made  between  KA.  Rawlins  in  the 

£0„^  ^     behalf  of  his  brother  W.  Rawlins  clerk,  and  one  firuerton^  that  Ivt. 

thia  MTf     JboaUd  pmy  U  Brmricn  210/.  wbo  therenp§n  Jbould  freeure  tht 

?afaid!r     f^^^^^  U  prefent  the  &td  W.  Rawlins,  that  Bruerton  received  the 

Tho.  Biclu  money,  and  that  Rawlins  was  prefented.    The  bifiiop  pleads  that. 

l«y  being     he  claimed  nothing  but  as  ordinary.     Tho.  Bickley  demurred  to 

imirdf  an    ^Yic  declaration,  the  incumbent  Hicks  pleaded  that  be  is  paribn 

^attion'm     imparfonee,  of  the  prefentation  of  Bickley;  and- that  H*  B,J*  Sm 

^f^  f-     eind  tbe /aid  Tbe.  Bickley  were  to  pre/ent  by  turns :  that  H.  S.  bad 

^'^         prefented  tbefaid  Goater  in  his  firft  turn  1  that  ^.  S.  after  the  death 

of  Ooalier  had  prefented  the  fiiid  Rawlins  in  bisfecend  turn  ;  emd 

that  upon  the  death  of  Rawlins,  the  faid  Tbo.  Bicilejf  bad  prefented 

tbefaid  defendant  Hide  in  bis  third  turn^  and  traverfed  tne  fImo» 

niacal  agreement.    Tbe  plaintiff  in  his  replication  prayed  judg* 

ment  againft  the  bilhop,  and  takes  iiTue  upon  the  travene  of 

fimony,  and  joins  in  demurrer  with  Tho.  Bickley  the  patron  i 

and  it  was  otgeded  ift  againft  the  declaration,  that  the  Jtattrte 

^gninji  fimony  uHis  net  recited \  fed  non  allocatur;   yet  in  &e^^ 

boon  of  precedents  the  flatute  i^  recited,    odly,  'f  hat  the  agiise- 

ment  mentioned  in  the  count  was  not  within  the  ftatiitify  fecThon. 

allocatur;  and  judgment  for  the  king.    2  Lutw.  1090.    Paibh.  2 

Jac.  t.    The  Km|  v.  the  Bilhop  of  Chichefter,  Bickley,  &  all* 

2'  I  W.  fi  M*  cap.  1 6.  £na£h,  that  whereas  it  has  oftem. 
happened  that  perfons  fimoniack  or  fimoniacaily  premeted  to  benefice t 
er  ecelefiajlical  livings  have  en^eyed  tbe  benefice  offucb  livings  nuatjft 

jears^ 
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^#tfrf,  4ifid  fametimis  aH  their  lifi'time^  by  reif/kh  $f  thi  jicrn 
<€rriage  of  juchjimoniacal  dealing  \  and  after  the  dtaib  of  jueh 
JtmoHiack  par/on^  another  par/on  innocent  ofjuch  crime^  and  worthy 
of  fuch  preferment y  being  prefenttd  or  promoted  by  another  patron  ^ 
innocent  aifo  of  that  ftmoniacal  contraH^  have  been  troubled^,  and  re^ 
moved  upon  pretence  of  lapfe  (or  otherwife)  to  the  prejudice  of  thi 
innocent  patron  in  reverftony  and  of  his  clerk^  whereby  the  gutlty  go 
away  ivith  profit  of  his  crime^  an  i  the  innocent  fuccoiding  patron  emd 
bis  olerk  are  punijhed  contrary  to  all  reafon  and  good  conjciena* 

S.  2.  For  prevention  whereof  be  it  enaSIed^  that  after  thi 
death  of  any  per  Jon  fo  ftmoniacatiy  promoted  to  any  benefice  or  ecclo^ 
fiajiical  livings  the  offence  or  contra^  of  Rmony  foail  neither  by  way 
of  title  in  pleadings  or  in  evidence  to  a  jury  or  otherwife^  hereafter 
he  'alleged  or  pleaded  to  the  prejudice  of  any  patron  innocent  of 
Jimonyy  or  of  his  clerk^  upon  pretence  of  lapfe  to  the  crown,  or  other* 
wife,  unlffs  the  perfin  ftmoniacally  promoted,  'or  bis  patron,  were 
convi^ed  of  fuch  offence  at  the  common  law,  or  infome  ecclejiaftical 
€owt  in  the  life- time  of  thi  perfon  fimoniack  or  fimonically  promoted 
ar  prejented.  "^ 

4.,  A.  mortgaged  the  manor  and  advowfon  of  M.  to  B.  ■        chan.Prvc 
Mortgagee  had  poffffion^-'^^f  he  church  voids.    ■    -A.  priefentst14.pi.17i6* 

C  fimoniaGaily. C.  is  refufe^  by  the  bifliop;  then  A.  prefents  s**I!'|^*** 

£)•  a  fuond  prefentee,  who  was  ^  innocent  perfon  himfelf ;  but  nimi  of  the 
fearing  the  infe^on  of  C.'s  prefentation,  furrendered  the  church  Au.Gen.v. 

to  the  biftop,  and  took  a  new  prefentation  from  A*  and  B^ k"t*^*iid*^' 

H.  gets  a  title  from  the  crown,  and  brings  an  information  in  the  scaiibHck 
Attorney  General's  name  to  remove  the  title  of  Br  and  decreed  decreed  m 
the  bifliop's  right  of  prefenting  to  be  fet  afide,  and  not  given  in  c^'^'y* 
evidence,  at  law;  and  per  Ld.  Cowper  the  mortgagee  is  but  a 
truftee  for  the  mortg;agor  till,  the  equity  of  redemption  is  releafed 
or  foreclofed.     2  Vern.  549.  pL  1706.    Att.  Gen.  v.  Hclkethi 
Scaritbreck  and  Sudall. 


(1)     Aflcnt  of  the  King,  C  47*  J 

I.  TF  money  be  given  by  the  friends  of  the  prefentee,  and  after 
JL  the  king  has  notice,  of  //,  and  affants,  then  it  is  not  punUh- 

able,  but  pardonable  at  the  difcretion  of  the  king.    Arg*  Lane  73. 

in  cafe  of  Calvert  r.  Kitchin. 

2.  In  cafe  of  iimony,  though  the  king  fays,  the  faid  incumbent 

Jballfiill  continue,  yet  the  king  (hall  have  the  next  prefentation. 

Per  Cotce  Cb.  J.    3  BulA  89.    Mich.  13  Jac.  in  cafe  of  Ch^ 

I{ing  ▼•  2^akar, 

(K)    Pardon. 

I.  TF  die  ling  pardons  the  fimony,  yet  the  church  remains  ftill  Ttie  p«rd«» 

J:  Toid  to  dii»  prefentatioiu    Hob.  167.    Fafcb.  14  Jac^  in  ^^^ 
Ae  caie  of  Wiachcomb  v.  PttUpflon..  *cburcb  co 

2.  A  ht^Unaoi 
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the  rtmonift«  bat  fuA^  the  offrtKC  dirpuoi(bahl«  only;  but  if  in  fuch  cafe  the  ktn;  prefirott,  bis 

prefcmce  (kail  have  the  tithci.    Godb.  toi.  pi.  288.    Trin.  10  Jac.  C.  B.    Dr.  Hutchiofoo'a  cafe. 

The  whole  Court  rcfolved,  that  though  the  general  pardon  difeharged  the  puninimeiit  for 

fimonVf  yet  i£  the  parfon  coawa  in  by  iimony  it  ia  examinable  by  the  ordinary  \  for  he  ought  t«» 

Sroviae  that  the  church  be  not  ferved  with  corrupt  pcrfons ;  and  if  he  find*  fimony  he  may  well 
eprtvc  for  that  caufe;  and  that  made  that  the  church  waa  never  full  of  him,  and  m^dc  him  no 
parfeo  ab  inittoi  and  the  pardon  doea  not  enable  him  to  rttain  it.  Cro.  E.  6851  686.  pi.  ti« 
Trin.  41  Elis.  C.  B.  Smith  v.  Shelbourn. Mo.  916.  p).  1899.  5.  C.  accordingly,  but  the  Re- 
porter faya,  nuod  qiigre.  .  1  Ow.  871  88.  S.  C.  by  the  name  of  Eli/a  Smith's  cafe.  And 
there  Glanvil  neld,  that  the  church  waa  not  void  till  fentcncc  declatatory  of  the  fimony,  and  that 
by  pardon  befofa  the  fentcncc  all  it  pardoned  ;  but  Walmflcy  and  Andcrfnn  held  that  the  pardoa 
extended  only  to  the  punil^iocttt,  Co  that  if  the  patron  be  charged  by  the  fcntence,  he  may  plead 
the  pardon,  but  Ihall  not  prevent  the  declaring  the  church  void.  And  Walmflcy  faid,  it  Ihall  not 
#«r  a  ^dfrrfin  thtt  hringt  a  quart  Impidit^  becaufe  the  title  doea  not  belong  to  him,  but  the  puniQi- 
mcnt  oalyt  and  he  doubted  whether  the  king  can  pardon  fimony.  And  Williami  faid,  chat  the 
Civiliana  fay  thai  neither  the  pope  nor  the  ki^g  coold  pardon  fimony  quoad  culpa m,  but  of;ly 
quoad  p^nam  they  may. 

The  king's  prefentcc  Stall  not  be  removed,  though  the  fimony  be  pardoned  by  a  general  a^  of 
indemnity ;  for  it  ia  an  intercft  veAed,  t  Mod.  53.  The  King  v.  Tur«iL-*— But  if  the  pardoa 
bad  come  before  the  prefentation,  the  party  had  been  reftored  in  ftatu  quo,  dtc.  a  Mod.  ^j.  Tbs 
King  V.  Turvil.*— — Frccm.  Rep.  197.  S.  €•  adjornatur. 

SeePrero.       2.  A  general  pardon  does  not  pardon  fimony.     See  Sid.  170W 

gtive(s.a)  Mich,  15  Car.  2.  C.  B.    Phillips's  cafe. 

'^'  3«  It  feecns  agreed,  that  notwithftaflding  the  king's  pardon  to  a 

fimonift  coming  into  a  church  contrary  to  rae  purport  of  31  Eliz.  6. 
or  to  an  officer  xoming  into  his  office  by  a  corrupt  hax^n,  con- 
trary to  the  purport  of  5  &  6  £.  6.  io«  nay /ave  fuch  clerk  or 
officer  from  any  criminal  proficution  in  requeft  d  the  corrupt 
bargain ;  yet  ihall  it  Mt  enabU  the  clerk  to  oold  the  cburcb,  nor 
the  officer  to  retain  his  office,  becauie  they  are  abibluteiy  di&blcd 
by  ftatute*    4  Hawk.  PI.  C*  396.  cap.  37.  S.  56. 

LtI?pJ  (L)    Difability. 

i.S.  5. 

s.  p.  Per  I.  VF  one  be  prefented  by  fimony,  and  he  who  n  prefented  it 
Cro^/'^s'l  1  party  or  privy  to  tho  fimony^  he  (hall  be  deprived  and  always 
inTbe  cafe^*  diiabled  to  take  any  other  benefice.  But  if  he  be  prefented  by 
4  the  King  Jimom  Hitwitn  tmo  Jlr angers^  whereto  he  is  noC  privy,  he  is  d^ 
Norwich  ^'  P"^M«  ^1  f cafon  of  the  corruption,  but  not  difiibled  to  uke  any 
^ndslker.  Other :  per  Warburton  J.  who  fiud,  that  this  is  the  rule  of  th^ 
~5.p.  Per  civil  law.    Cro.  £•  789.    Mich.  42  &  43  EWz.  C.  B.  in  cafe  of 

Rep.  465.  Mich,  at  Jae.  B.  R.  in  the  cafe  of  WtlfoR  y.  Bnd(haw>  But  fiiya,  that  fimottbee 
promotua  is  npt  difabled  to  take  even  the  *  fame  beaefioe  if  he  cornea  duly  by  it  9pm ;  but  if  the 
right  of  the  perfon  be  difturbed  it  it  otherwifc  But  fee  (G)  pi.  a.  where  it  la  refolv#d  per 

Cur.  that  fimooiace  promotot  ia  a  perfon  difabled  by  the  exprefa  words  of  the  ftatute  ever  to  ac« 
cept  of  that  baiie^e^ia.    Cro.  J.  853  p^'  t7*    Pa(ch.  17  Jac.  B.  R.    Booth  v.  Potter. 

*  Sir  Simon  Degge,  in  his  Parfon's  Counfellor,  takes  thia  opinton  to  be  more  rational  than  tha 
other*  by  reafon  olthe  penning  of  the  ftatute  1  the  words  of  which  are,  that  the  perfon  fo corruptly 
taking,  procuring,  fecking,  or  accepting,  fhall,  dtc.  from  thenceforth  be  adjudged  a  difabled  perfoa 
in  Uw,  to  have  or  enjoy,  &e.  And  though  the  ineumbent  in  thia  cafe  take  and  accept  the  bcacfica 
npon  the  corropc  eomrafi*  yet  aa  to  htm  it  ia'aoc  eoirupcly  taken^  Parlbo'a  CoumiBUofi  ^t.  bol 
^u«re.    Wati^  Comp.  lac.  8vo.  75.  cap.  ^. 

2.  In  zfuit/or  tithos  in  the  Ecclefiaftical  Courts  or  for  tc6i» 
daouges  at  the  comouHi  LaWy  the  parilhioners  may  fUai  Urn  aa 
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parfgft^  becaufe  of  thtf  fimony.    Hob.  i68.    Palch.  14  Jtc.  ia 
cafe  of  Wiucbcomb  v.  Pullefton. 

3.  By  I  ff^.  &  M.  cup.  i6.  N9  Uafis  rniUy^  0nd  bona  fide 
modi  by  any  perftn^  jim$niacally  promotedy  for  g99d  and  valuable 
canfideratiiHy  to  any  perfin  not  being  privy  io^  or  having  notice  0/ 
fueb  Jinuny^  Jball  bo  impoaebtd  or  avoided  by  reafon  thereof. 

(M)    Securities  given.     In  what  Cafes  avoided. 

X.  'VYOND  given  upon  a  fimoniacal  agreement  (hall  not  be  Noyt^-S.r.  * 

J3  avoided  by  pleading  (imony ;  per  Coke  Ch.  J.  who  (ays  it  in  cafe  of 
was  fo  adjudged  in  C.  B.     2  Bulf.  182.     Hill.  Il  Jac.     Sir  ^^*»; 
William  Boyer  v.  the  High  Commiffioners.  Fuiefton. 

ft  has 

licen  always  hcldt  that  contrads  for  rimooy,  being  tgainft  kw»  ts€  void;   per  Hole  Ch.  J* 
Carth.  i^i.     Mich.  4  W.  &  M.  B.  R.  in  cafe  of  Banlct  v.  Viner. 

The  obltgOTi  ia  caie  of  fimony,  it  admitted  to  tfver  agmiitfi  the  cmJMw  of  a  S»Md,  or  aaainft  tb« 
^nd  iifelf  lor  ncceificy'a  fake.    Carth.  301.    Palch.  6  W.  &  M.  io  cafe  olFodey  v,  Haina. 

2.  If  A.  is  bound  to  pnfent  B.  and  he  prefents  him  by  fimony.  Hob.  182, 
yet  the  bond  is  forfeited,    Noy,  25.    Winchcomb  v.  Pullefton.      ^'  ^-  *  ^' 

3.  See  (A)  pL  8.  Totteridge  v.  Mackally,  that  a  pro^ 
mife  of  money  to  procure  him  to  be  made  re6lor  of  a  void  reitory^ 
is  no  g6od  confideration  for  an  aflfumpfit, 

(N)     Pleadings. 

/ 

!•  'T^HE  king  brought  a  quare  impedit,  and  declares,  diat  [474  ] 
A     Richard  White  was  feifcd  of  the  manor,  to  which  the  **»"  "^«  *• 
ttdvowfon  belonged.    And  that  6  Jac.  by  indenture,  he  cevenanted  |!^^i^ 
to  ftand  feifed  to  the  ufe  of  himftlf  and  his  wife  for  their  lives^  with  very 
uid  to  the  heirs  of  the  faid  Richard  j  and  after  R.  fV.  prefents  one  ^^^ 
Boynton^  and  dieSy  and  his  wife  marries  with  Sir  John  HalL  fecmsnot 
The  I  June  6  Jstc.  [Hall]  by  deed  grants  proximam  advocationem  dearly  re- 
io  two^  to  this  intent,  that  he  might  receive  of  fuch  a  parfoUy  that  P<"*^' 
be  prejinted^  all  money  as  Jhould  be.  agreed  between  grantor  and 
grantee  i  and  that  this  was  done,  Boynton  lying  in  extremis.     And 
then  the  26th  Jan*  16  Jac.  there  voas  a  corrupt  agreement  between 
Sir  John  //«//,  and  *one  of  the  granteesy  thai  fir  200/.  io  be  paid 
by  one  Blundell  a  clerky  the  other  grantee  Jhould  prefent  him.    And 
^e  I  ft  of  February  Blundell  pays  Sir  Richard  [John]  the  meney^ 
and  the  next  day  he  was  prefentedy  inftituted,  and  induced  accord- 
ingly, [fo  that  it  appertained  to  the  king  to  prefent:  the  bifliop 
pleads  but  as  ordinary:  Sir  John  Hall  midkes  a  title,  and  traverm 
the  corrupt  agreement.     The  incumbent  pleads  by  preie/latien^ 
that  there  was  not  any  corrupt  agreement y  as  was  alleged  \  but 
anfwers  not  whether  die  money  was  paid  or  not ;  but  £ud,  that  he 
is  parfon  imparibnee  of  the  prefentment  of  But  that  16 

J4ic.  afier  fuch  an  agreement  (Jeil.)  17  Fob.  he  was  frefented  by 

the 


ihi  JMgrt  fatePUs  ef  ihi  ling  U  this  Sarcb^  efli  HiV&  tmfwtri  H 
thijimony.  And  it  was  held  by  the  Court  t<^  be  naughty  and  atAy 
pleaded  to  hinder  the  execution  before  the  juftice  of  affife,  if  mat 
went  againft  the  patron.  Hett.  99.  Trin.  4  Car»  C.  B.  T*fac 
King  V.  Canterbury  Bifliop. 

2.  A  finoontacal  contra£k  mtt/t  h€  voerrei^  and  fhewn  ^cialljr^ 
and  {hall  not  be  fo  intended.     See  (E)  pL  6.    Byrt  v.  Manning. 

3.  In  cafe  of  fimony  the  particular  yirin  is  not  material.     Arg.  2 
Show.  3.    Pafch.  30  Car.  2.  B.  R.  in  cafe  of  the  King  v.  Johnfon'. 

)tev.i6.  .  4.  Quare  impedit  by  the  king,  on  the  ftatute  of  31  Elist.  of' 
^'^h^x'^h-  '^"^^^y*  againft  L.  the  incumbent;  defendant  f leads  in  abatement, 
biflropof  ^^^'  ^^'  very  patron  is  not  named  \  and  it  was  argued,  that  in  all 
York  and  cafes  of  a  difturber,  the  parfon  or  [andj  patron  ought  to  be  named, 
l^(D°^*.  and  cited  Hob.  320.  .5.  H,  7.  35.  Smalb.  410.  Hob.  316. 
judged  ic-  3  H.  4.  2.  22  Edw.  4.  44.  47  Edw.  3. 12.  7  Edw  4.  44.  and 
«ordingiy,  that  authorities  dired  are  Hob.  320.  42  Edw.  3.  7.  18  E. 
thitthe  pa-  ^  jQ.  No  patfon  ought  to  lofe  his  right  at  common  law  viith- 
notbe  cmt  being  heard ;  for  though  another  may  fay  as  much,  yet  it  is 
named  in  but  reafonable  to  hear  him ;  for  the  incumbent  may  confefs  the 
fctoi^ft^*  fimony, &c.  E  contra  it  was  feid,  all  the  reafohs  given  are,  that  he 
title  is  not  ^^y  nialce  his  defence,  but  here  he  can  have  none  to  make  ;  for 
in  queftioD,  the  declaration  cbsirges  not  the  patron,  but  only  that  the  incumbent 
^"tt'd  and  '^  *  fimoniack*  iNforth  Ch.  J.  faid,he  need  not  be  named,  and 
the  king  Wyndham  of  the  fame  opinion,  where  his  right  is  concerned,  he 
claims  in  muft  be  named,  otherwife  where  it  is  not :  and  he  cited  Hall's 
of hU  ti"l^  cafe,  7  Rep.  and  Palmer's  Rep.  207.  Charieton  J.  faid,  it  ftartled 
and  in  hia'  him,  for  that  the  patron  ought  to  have  a  regard  to  his  prefentee, 
light,  but  and  defend  him  when  he  is  in,  and  his  work  is  not  done  by  mere 
?'cco?th€  P^^f^ntation.  But  Levinz  was  of  opinion,  that  the  plea  is  ill,  and 
defendant,  that  the  patron  ought  not  to  be  named ;  and  judgment  was  for  the 
aadihepa'  plsintiff.  2  Show.  167,  168.  pi.  160.  Mich.  33  Car.  2.  B.  k. 
Sr**t  The  King  V.  Sowton. 

oar  of  poffci&on  by  recovery  in  this  adton;  and  the  patron  has  had  (he  fruit  of  hia  prefentmraC^ 
'but  bis  clerk  Ihall  be  removed  for  the  fimony,  and  therefore  he  need  not  be  party;  per  Nortb, 
ViiMUiam  and  L«vios :  but  Cbarlion  J.  doubted ;  and  refpondcu  oufter  wu  awarded. 

t  475  1  5-  J^  *  ^^^  impedit,  the  flalnf iff fet forth  tUJiaiute  31  Elis; 
sNeif.Abr.  ctp.  6*  made  againft  fimony,  and  avemdy  that  Thorndonwas  a 
344.  pi.  to.  itif^ce  with  cure^  and  that  it  be'wg  voidj  a  fimoniaeal  agreement 
fame  re-  *^^  friode  with  the  mother  and  guardian  of  the  patron  an  infant^ 
port,  viz.  and  one  Grew,  that  the  infant  Jhould  prefent  ^t  faid  Crew,  and 
*o86^^The  ^'"'**  ^^^onfideration  thereof,  he  (hould  pay  her  the  fam  of  250L 
kiNov.  ^^  wh«!reiip6n  Grew  was  prefented.  Txi^  defendant  pleaded  in 
Gibson,  abatement,  that  he  clainied  nothing  in  the  benefice,  hut  upon  the 
th«u^*ii  t^rf<^^^  rf  ^1^  infant  J.  W.  who  is  not  named  in  the  writ: 
demar^,  upon  whfeh  there  was  a  demurrer.  The  cafe  was  argued  once 
it  was  held,  for  the  plaintiff,  and  alfo  for  die  defendant,  and  ordered  to  be 
S?r^*bTof  ^""^^  zpm ;  but  the  Reporter  fays,  he  feafched  the  prothono'^ 
the  ^rofli  tary*s  boolcs  for  ieveral  terms,  but  no  mention  was  made  of  it  after, 
^vaaootto    [not  does  any  opinion  of  the  judged  appesd*].    2  Lutw.  zo86, 

StUS^t  '^*9-    Hai.  a  &  3  J^-  2.    The  King  r.  Gibfom 

V*  It 


mU'ju 
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infflt,  there  be  need  not  be  named  in  the  writ,  now  here  wm  no  complaint  mad^  agatnft  the 

ratron;  it  was  not  he,  bat  the  fimonift  who  was  the  difturbcr,  and  therefore  the  pauon  need  not 
c  made  defendant.  Sec  pi.  4.  aboire. 

»  • 

6.  It  was  urged,  that  in  pleadihg  a  man  to  be  a  fimonift,  it  Is  Canh.  to.  • 
necejfary  to  j/bew  fome  particular  aH  ofjmony^  to  which  Holt  Ch.  J.  ^^'  ^*  ^* 
agreed,  becaufe  the  word  fimony  is  not  in  the  ad,  and  therefore 
it  is  ncceflary  to  (hew,  &c.  to  bring  the  perfon  within  the  a£i* 
Comb.  108.     Pafcb;   i  W«  &  M.  B.  R.  in  cafe  of  Bctts  v. 
Lowe. 


(O)     What  Power  the  EcchJiaftJcal  Court  has  in 

Simony. 

••  •  . ' 

l«  IN  zfuit  for  tithes  in  the  Spiritual  Court,  the  plaintiff  prayed 

1  a  prohibition  upon  the  31^  of  Eliz.  cap,  6.  fuppofing  that  the 
defendant  had  committed  fimony  in  coining  to  the  parfonage^ 
and'  thereby  the  church  was  void,  and  the  tithes  not  appertaining 
to  bim.  But  a  prohibition  was  denied ;  for  the  fimony  might 
more  aptly  be  tried  in  the  Spiritual  Court.  Cro.  C.  642.  pL  42« 
Mich.  40  &  41  Eliz.  C.  B.     Ri(by  v.  Wentworth. 

2.  Simony  ejijludiofa  voluntas  emendi  vel  vendendi  fpirittiaU  rel 
fpiritualibus  annexa,  and  it  is  either  nuntualis  vel  conventuatisi 
and  the  Spiritual  Court  has  a  jurifdi£bion  in  both  cafes  to  proceed- 
to  examination  on  oath,  either  of  the  party  of  witneffes^  but  the- 
Temperal  Courts  only  have  juriJdUfion  in  the  conventual  fimony  ^ 
and  therefore  where  fimonv  is  in  allegation  originally  in  the 
Ecclefiaftical  Court,  the  Temporal  Court  cannot  prohibit  the 
proceedings,  Arg.  by  Doderidge  folicitor  \  but  Coke  attorney  e 
contra,  becaufe  of  the  title  of  ue  king,  which  is  examinable  by 
the  Temporal  Court;,  et  fic  pendet.  Mo.  777,  778,  pi.  1077. 
Mich.  3  Jac.  in  the  Exchequer.     Qofe's  cafe*  • 

3*  Where  the  Spiritual  Court  meddles  only  with  fimpny  ^#  ^ 

fali4e  aninusy  it  is  well ;  but  where  thev  will  examine  a  perfon 
upon  an  article  which  any  ways  draws  the  right  and  title  of  the 
benefice  into  queflion,  a  prohibition  is  to  be  granted.  Per  Coke 
Ch.  J.  2  Bulf.  182.  Hill.  II  Jac,  Sir  Wm.  Boyer  v.  the 
High  ConunifBdn  Court. 

4»  The  Spiritual  Courts  by  giving  fentence  againft  a  fimonifly  ^ 
dns  not  ouJib}m  of  his  freehold^  though  it  is  a  confeqiaenoe  of  their 
fentence;  and  it  iieine  a  matter  which  the}^ have  properly  cono« 
fance  of,  and  which  is  not  taken  away  by  the  ftatute  31  £li2#  ^ 

cap.  6.  which  eives  the  Temporal  Courts  jurifdidHoo,  the  Tem^  T  a»j^  1 
poral  Court  ougii  not  to  ravel  into  the  grounds  of  their  fentenceS)  ^     '     "^ 
but  to  give  eredit  U  them^  and  to  take  him  to  be  guilty  of  fiouyiy^ 
who  is  deprived  by  the  Spiritual  Court  for  thatoffiBnce»    FVeeou 
Rep.  84.  pK  103.    Pafcb.  1673.    Philips  v.  Crawley. 

5*  After  a  man  is  fiund  no  fimnijl  in  &  ^  the  BuUftaf^ah    i. 

dun 


47^  Atami  oiin^ 

Qurt  may  very  well  examine  the  fame  matter.    Arg,  Comb./ J 
Hill.  3  &  4  Jac.  2.  B.  R.  in  the  cafe  of  Bojrie  v.  Boyle. 

For  moce  of  Simony  in  general,  fee  Coniftlongl,  ^IzZzViXdMt^n^ 

|^tO|lMt(on9  and  other  proper  Tides. 


(A)   ^ixxmX  cum. 


tc  4t..^1.  1*  f  ^  ^^fi^fh  the  plaintiflT  declared  that  the  defendant  fimul  cttm 
^  Mich.  X  %  j.  and  amiher  dqufum  fuum  f regit ;  exception  was  taJcen, 
?n^?Ex*'  *''^^**^  ^t  appears  by  the  pVinafPs  own  Qiewing,  that  the  trefpais 
clwqaer.  was  done  by  the  defendant,  and  another,  and  dierefore  the  writ 
A  writ  of  brought  a^inft  one  only  was  not  good^  But  if  it  had  been  fiotul 
^^  ^'"  cum  aliis  tgnotis  perfonis,  it  had  been  good  enough  ;  whereas  her^ 
and  the'  the  plaintitf  has  confefled  another  perfon  trefpaflbr  with  the  de- 
fame WIS  fendant  i  and  cited  2  H.  7.  15.  8  H.  5.  5.  14  H.  7.  22.  But 
woT.^an?*^  afterwards  it  was  adjudged  for  the  plaintiff.  3  Le.  77.  pi.  ii6. 
cited *tbe      Mich.  21  Eliz.     Henry  v.  Brode. 

cafe  of  a  * 

ff.  7.  16,  17*  where  a  dtfftrtnct  is  taken,  where  the  plaintiiT  declares,  that  iht  defendant  with  mv 

M*  aid  the  tr^pafs,  naming  him  in  certain,  and  where  the  declaration  is,  that  the  deiendant  eumt 

Si\fiufdam  alitt  igmtU^  &c.  and  citea  alfo  8  H.  5.  5.  and  all  the  luiHces  of  C.  B.  and  barons  of  the 
xchequer  were  clear  of  opinion,  that  by  the  common  law  the  declaration  was  not  good«  for  ihc 
fMfbn,  tnd  upon  the  diAerence  aforefaid ;  but  if  in  trefpafs  againft  one,  who  pleads  that  the  trefpafs 
wts  done  by  himfelf  aacf  one  B.  to  whom  the  plaintiff  haa  relcaCtd,  and  the  plaintiff  travcrfes  ihc 
selcafe ;  in  that  cafe,  for  as  much  as  the  matter  does  not  appear  upon  the  pUimitf 'a  own  fliewingf 
but  comes  in  on  the  part  of  the  defendant,  and  not  denied  by  him,  the  declaration  is  good  enough* 
And  it  was  further  agreed  by  them  all,  that  ftow  this  dcfed  after  verdift.  is  helped  Dy  the  ftatute 
•f  18  Elis*  for  it  does  not  concern  fubftancc,  but  only  form.  And  afterwards  the  lirft  judgmcnc 
wts  affirmed. 

2.  Thoie  in  the  fimul  cum  in  battery  may  be  charged  with  tbg 
damages  which  are  given  againft  the  chief  defendant.    Clayt.  37. 

*t477  J  Crefwick's  cafe. 

B.  brings  an  3.  CXie  T.  brinffs  an  zStion  of  trefpafs  and  falfe  imprifimnent 
*^^A^  V^^'ift  J'  ^-  fiftul  ^wn  aliis  J  &c.  Ihe  defendant  pleads,  not 
'mSku.  i^^^^f  ^^^  f  verdi^  is  given  againft  him  for  the  plaintiff.  It 
muiciim,  was  moved  in  arreft  of  judgment,  that  the  declaration  was  not 
^^  *aiA^  S'''^  becauie  it  declares  againft  L  S.  by  name  foldy,  and  it 
agaUiftbiia.  ought  to  have  been  jointly  againft  him  with  the'  others,  naming 
It  waa  them  alio;  becaufe  the  trefpaft  was  joint,  and  not  againft  J.  S; 
***^'*  alone.  But  the  Court  held,  that  the  declaration  *  was  good  ^  be* 
iTdgmnc.  CSllft  it  ym  Witll  a  fimul  curo^  although  /i&/  perfms  were  not 
tboftktac^  named  i 
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namfd;  and  faid,  that  this  was  the  conftant  courfe  of  C.  B.  yet  fton  ought 
.the  judgment  was  ftayed  till  the  other  fliould  move.     Sty,  15.  'l^ll, 
Pafch.  23  Car.     Tory's  cafe.  pattieuUriy 

agaitffi  the 
0/brr  trtfpajftrs  ttgftbtr  with  the  defendant^  and  not  againft  the  defendant  in  particular,  with  ■ 
general  I'lmul  rum  aj;ainlt  the  iclL  which  is  uncertain,  and  fig^ifiea  nothing  againil  the  reft,  and  the 
rather,  ktecaufc  the  a£lion  is  commtnced  by  biU^  and  not  by  original \  although  it  could  not  be  good^ 
though  it  were  bv  original.  But  it  was  faid  by  Roll.  J.  that  it  maybe  the  plaintiff  could  not  arreft 
the  other  trefpalfois,  and  that  he  will  do  it  when  he  can,  and  that  be  may  well  proceed  againft 
them  at  divers  times  as  he  can  take  ihem  ;  but  that  whenfoever  he  (hall  have  had  fatisfa^ion  for 
the  trcfpafs  done  him  from  anv  one  of  chem,  he  cannot  proceed  againft  any  of  the  reft.  And  it 
was  ruled,  that  jurigmcnt  (hould  be  entered.     Sty.  so.     Pafch.  83  Car.     Barker  v.  Martin. 

Where  a  joint  adion  of  trtfpafx  doth  lie  againft  divers  perfons,  of  wbooi/tfav^  can  be  arreficd and 
others  cannoty  (here  the  aBiou  miiy  be  brought  againft  them  that  a«earrefted  and  do  appear  by  their 
particular  names,  and  againft  ihrm  that  are  not  arrcfted  with  a  fimul  cum  A.  B.  C.  D.  &c.  viz.  To 
charge  them  that  aie  arrcfted.  but  not  the  parties  in  a  fimul  cum,  any  farther  than  only  to  take  off 
their  evidence  at  the  trial.     L.  P,.  R.ti:.  Afliona. 

4.  Ejc£lione  firma  againft  one  fimul  cum  has  been  ruled  good, 
and  fo  ufed  in  C.  B.  though  heretofore  it  has  been  adjudged  con- 
trary;  per  Cur.    Sty.  15.    Pafch.  23  Car.  B.  R  in  Tory's  cafe. 

5.  Note,  the  parties  in  the  fimul  cum  muft  be  all  of  them  named 
in  the  writ  and  proved  to  be  trejpajforsy  other  wife  their  'evidence 
will  not  be  taken  off,  &c.  but  they  may  be  fworn  to  give  evi- 
dence for  the  defendant.     L.  P.  R.  tit.  Adlions. 

6.  A  perfon  named  in  the  fimul  cum,  being  a  material  witnefs^  ^  Mod.  60^ 
was  allowed  to  ha  Jfruck  out:  and  Keeling  Ch.  J.  faid,  that  if  Mich.  2 
nothing  was  proved  againft  him  he  might  be  a  witnefs  for  the  de-  ^^^'  ^- ^- 
fendant.     Mod.  11.  pi.  33,     Mich.  21  Car.  2.  B.  R.  Anon.        Stacy's.  P. 

Ana  per 
Hnit  Ch.  J.  cndeavomt  Itkewife  muft  be  ufcd  to  take  them,  at  proccfa  muft  be  taken  out  againd 
chem. 

7.  If  a  man  brings  an  original  in  trefpafs^  and  declaret  agamft 
him  with  a  fimul  cum,  he  abates  his  own  writ ;  but  the  defendant 
cannot  take  advantage  of  it  without  demanding  oyer.  If  the 
writ  be  againft  two,  the  plaintiff  may  declare  againft  one  of  them 
with  a  fimul  cum  ;  per  Holt.  Comb.  260.  Pafch.  6  W.  &  M« 
B.  R.     Billing  V.  Crofly. 

For  more  gf  feiniUl  CUm  in  general,  fee  '^EwrpafiS,  and  other 

proper  Titles. 
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(A)     Who  may  meddle  with  the  Soil,  or  to  whom  it 

belongs. 

I.*TF  one  man  has  the  land,  and  mzy  phugb  and  fow  it,  and  cut 
A  and  carry  away  the  corn^  and  after  when  the  corn  is  cut  and 
£  47^  3  carried  away,  another  has  it  as  his  fever al^  the  other  cannot  meddle 
in  the  land  but  to  plough  it  and  (ow  it  and  to  take  the  corn ;  and 
his  beafls  cannot  feed  in  the  land  when  he  comes  to  fow  it  or 
to  plough  it  or  to  carry  away,  but  (bail  have  no  other  profit  bat 
the  corn  only ;  and  yet  the  franktcnement  was  in  him.     Fitzb. 
Prefcription,  pi.  55.  cites  Temps,  E.  i, 
S.  ?.   Br.        2,  if  water  runs  between  twofeigrtiorics^  of  which  the  zvaier  and 
S^M^cltcf  '^^  entire  fpring  belongs  to  the  one  lordy  if  this  water  by  little  and 
««E.3. 39.  ^^^^^^  carries  away  the  foil  of  the  feigniory  to  whom  the  water  does 
nfft  belongs  and  increafes  the  foil  of  the  other^  Jo  that  the  channel  is 
removed  out  of  its  courfe  upon  the  foil  of  the  other  feigniory  \\\  part  or 
in  all,  yet  the  water  and  fountain  belongs  to  the  other  feigniory 
which  firft  had  it,  if  the  increafe  was  fofow  that  a  man  could  not 
perceive  ity  and  which  is  by  procefs  of  time  in  feveral  years,  unlefs 
cr^rtain  bounds  are  put,  by  which  a  man  may  know  it.     Br.  En- 
croachment, pi.  3.  cites  22  AfT.  93« 
S.  P.    Br.        3.  But  of  a  hafly  flood  which  does  fo^  ns  man  /hall  lofe  his  foil^ 
Nuifancc,     unlefs  the  river  be  an  arm  of  the  fea.     Br.  Encroachment,  pi.  3, 

IJI.  2S»  cues  -  ^M 

«aE.8.39-  Cites  22  Aff.  93. 

s.  P.    Br.        4-  ^are  if  the  foil  be  increafed  by  an  arm  of  the  fea,  if  he 
Nuifancc,     fhall  lo(c  his  foil?     It  is  faiJ  there  bv  the  Reporter,  that  he  (ball 
aa  E*  ^Lo*  "^^'     ^^^  every  water  that  ebbs  ana  flows  is  an  arm  of  the  fea  fo 
*  far  as  it  flows.     Br.  Encroachment,  pL  3.  cites  22  Aff.  93. 

5.  And  Thorp  faid,  that  if  a  river  be  a  high  flreet  and  paffage^ 
which  encroaches  upon  land  of  another^  fo  that  it  changes  its 
courfe  J  yet  //  /;  not  in  the  power  of  the  lord  of  the  foil  to  flop  it^  or 
difturb  men  of  the  courfe  and  pafllage :  quod  adjudicatur  in  the 
Eyre  of  Nott.'     Br.  Encroachment,  pi.  3.  cites  22  Afll  93. 

6.  Commoner  may  not  meddle  with  the  foil.  Arg.  Godb.  52* 
cites  IS  H.  7.  and  12  &  13  H.  8. 

7*  He  that  has  warren  in  the  land  of  another  cannot  meddle  with 
the  foil.  Arg.  Godb.  52.  in  the  cafe  of  Dike  v.  Dunftan. 
Proof  rly,  8.  If  one  has  the  fumfner  feeding  of  pa/lure^  or  the  ftrft  tonfvf 
iinicfs  other  ^f  mtedoiv^  or  the  fovuing  and  reaping  of  com  upon  arable^  ind 
Sewn  w  another  has  the  feeding  feparately  at  other  times  of  the  year,  the 
ftfovc  ihc  law 


law  feith,  that  the  foil  is  in  him  that  hath  the  fummer  profits  and  ^^"p7» , . 
corn;  becaufe  it  is  the  greater  profits^  and  the  other  has  but  a  [.in'iJfjJi 
profit  apprender.     Arg.  Vent.  394.   in  the  cafe  of  Potter  v.  that  has  tho 

North.  ♦firftlon. 

lure;  for 
that  la  the  mod  b^ncHcial  part  of  the  year.     6ro.  C.  362*    Ward  v.  Pettifer. 
*  S.  P.  Hutt.  45.    Mich.  18  Jac    Pit  v.  Chick,  cites  15  E,  a.    Fitzh.  Prercription  51.  and 
time  of  £•  1.    Fitzh.  Prefcripiioo  55. 

9.  But  if»two  have  interchangeably  the  file  feeding  of  paflurezt 
fuch  times  that  the  intereji  of  one  is  in  all  refpeiis  equal  to  that 
of  the  other^  nothing  can  determine  the  foil  to  be  in  one  more 
than  the  other ;  and  therefore,  (hall  be  in  one  for  his  timey  and 
in  the  other  for  his  time.  Arg.  Vent.  394.  in  the  cafe  of  Potter 
V.  North, 

10.  Indidment  was  for  a  riot,  but  the  caufe  of  the  riot  being 
the  right  of  a  private  river,  Holt  Ch.  J.  faid,  if  a  river  runs  con- 
tiguoufly  between  the  land  of  two  perfons,  each  of  them  is  owner 
of  that  part  of  the  river  which  is  nebct  his  land  of  common  right^ 
and  may  let  it  to  the  other,  or  to  a  ftranger.     12  Mod.  sio. 

,Pafch.  13  W.  3.  B.  R.    The  King  y,  Wharton  &  al.' 


(B)     What  is  incident  to  the  Soil.  [  479  ] 

X.  TT  is  a  maxim  in  law,  that  quicquid  plantatur  foloy  cedit 
^  folo. 

2.  As  the  Bijhop  of  Winchefter  grants  to  the  major  and  com» 
monaby  of  the  fame  city,  that  they  might  edify  in  the  vacant  placet 
of  the  fame  city,  and  inhabit  there ;  and  that  grant  was  confirmed 
by  the  dean  and  chapter :  and  the  opinion  of  Hutton  was,  that 
notwithftanding  that  grant  the  foil  is  to  the  bijhop^  and  by  con-^ 

fequence  the  houfes^  and  that  grant  does  not  enure  but  as  a  cove- 
nant or  licence^  and  not  omerwife.  Het.  57.  Mich.  3  Car, 
C.  B.     Winchefter  Mayor  and  Commonalty's  cafe. 

3.  So  if  a  man  be  hung  in  chains  upon  my  landy  after  the  body  tSalk.  648:. 
is  confumed  I  (hall  have  the  gibbet  and  chain.  Said,  upon  a  pi-*8-^c. 
motion  for  a  new  trial.  Per  Holt  Ch.  J.  Ld.  Raym.  Rep.  738.  ***" °'*'^-^' 
Mich.  10  W.  3.     Spark  v.  Spicer. 

For  more  of  ^Ofl  in  general,  fee  €^mitty  (titant  (S.  2),  s^i 

other  proper  Titles. 
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(A)    ftolDiet* 


i.p 


|£R  Holt  Ch.  J.  an  ag^nt  pf  a  ngimint  is  but  a  fervant  of 
the  colonel,  and  the  receipt  of  the  agent  charges  the 
colonel*  There  is  no  privity  between  the  king,  or  the  foldier, 
and  the  agent.  Ld.  Raym.  Rep.  zoi.  Mich.  8  W.  3. 
Beaumont  v.  Pine. 

2.  In  offumpjit  the  plaintiff  declared,  that  he  was  captain  of  a 

company  of  foot  foldiers,  and  that  J.  S.  in  confideration  the 

.  plaintiff  would  permit  T.  S.  a  foldier  in  his  company,  to  be 

abfent  10  days;  J.  S.  afiumed  to  the  plaintiff  to  bring  back  the 

faid  T.  S.  or  to  pay  the  plaintiff  20l.    The  faid  T.  S«  cHd  not 

return  within  the  10  days.     It  was  objedted  that  here  was  no 

confideration  to  maintain  this  adion ;  or  that  the  captain  of  a 

company  has  not  any  property  in  a  foldier  to  give  him  Uave  ta 

abfent  hinifelf  from  the  king's  fervice.     But  per  Cur.  when  the 

captain  fees  he  has  no  occafion  to  ufe  the  foldier  in  the  king's 

fervice,  he  may  give  him  leave  to  be  abfent  for  fome  reafonable 

time,  and  fuch  leave  is  a  benefit  to  the  foldier:  and  judgment 

was  given  for  the  plaintiff.     Ld.  Raym.  Rep*  312.      Hill.  9 

W.  3.     Taylor  v*  Jones. 

[  480  ^       3»  A  houpkeeper  at  Epfom,  who  let  lodgings  to  perfons  coming 

Carih.  417.  thither,  and  drejfed  meat  for  fuch  lodgers  at  fo  much  per  joint,  and 

'^'s*  c  ^a^l  '^'^  ii^tta  fmall  beer  at  2d.  per  mug,  and  alfo  found  them  fltable* 

cordingly.    room,  hay,  &c.  for  horfes,  at  certain  rates,  is  not  an  inn-keeper 

—4  Mod.    within  the  •  flatute  4  &  5  W.  &  M.  cap.  13.  for  the  quartering 

1i  w"*."'  ^f  foldiers.     I  Salk,  387.  pi.  i.    Trin.  xi  W.  3.  B.  R.    Park- 

B.R.  s.C  hurft  V.  Fofler. 

accord- 
ingly.——J-d.  Raym.  Rep.  479.    Trin.  ix  W.  ^*S,  C.  accordingly. 

4.  It  was  moved  to  have  one  difcharged  upon  the  late  ad  of 
parliament  for  difbaoding  the  army,  whereby  foldiers  are  ex^ 
empted  from  fuit  for  3  years  upon  affidavits.  Per  Holt,  all  we  can 
do  is  to  order  common  bailj  but  he  mufl  difcharge  htmfelf  of  the 
a£lion  by  pleading  the  a£ij  Wr.  and  tlaintiff  may  travirfe  his  tf/b- 

fatlonsi  and  fo  was  the  rule.     12  Mod.  336.    Mich,  ii  W.  3. 
I.  R and  Crouch. 

5,  A  latitat  iffued  out  of  B.  R.  to  the  (heriff  to  arrefl  a  man, 
and  the  Jheriff  returned  that  the  man  was  lijled  according  to  the 
aft  of  4  &  5  Ann.  cap.  10.  £t  ea  occafione  capere  non  poffunu 
it  was  moved  againfl:  the  fheriff,  that  he  ou^ht  to  have  arrefled 
the  man,  becaufe  by  the  a£t  the  plaintiff  had  liberty  to  go  on  to 

judgmcflt 


judgment  and  execution  againft  any  thing  but  the  defendant's 
body,  and  then  the  Court  Oiould  difcharge  him  on  common  bail, 
if  he  appeared  to  them  to  be  lifted  regularly,  but  that  the  (herifF 
ihould  not  take  upon  him  to  determine  whether  he  wa$  regularly 
lifted.  But  the  Court  upon  confideration  held  it  to  be  a  good 
return,  and  that  this  aSi  worked  by  way  of  a  fuperfedeas  to  any 
procefs  to  be  ifliied  againft  perfons  lifted,  and  that  if  the  Jheriff 
ihould  arreft  fuch  a  perfon,  he  would  be  liable  to  an  aSion  offaTfe 
imprtfonnunt.  And  they  faid  it  appeared,  jhat  the  ad  did  not  . 
intend  that  the  man  ihould  be  arrefted,  and  then  difcharged  on 
common  bai!,  by  the  provifo  that  the  plaintiff,  upon  leaving  notice 
in  writing  at  the  defendant's  laft  place  of  abode,  or  giving  to  the 
defendant  fuch  notice  in  writing  of  the  plaintifPs  caufe  of  adion, 
might  file  common  bail  for  the  defendant,  and  proceed  to  judg- 
ment, &c.  That  in  cafe  the  man  was  not  regularly  and  foirly 
lifted,  this  was  a  falfe  return,  and  the  plaintiff  had  his  remedy 
againft  the  (herifF  by  action  for  the  falfe  return.  2  Ld«  Raym. 
Rep.  1246.     Eaftcr  5  Ann.     Sheriff  of  Middlefex's  cafe. 

6.  A  man  being  excommunicated  for  non-payment  of  cofts  in  a  But  where 
fult  for  tithes  in  Court  Chriftian,  it  was  moved  to  difcharge  him,  •j"<*g«nent 

he  being  in  cujiody  upon  an  excom,  capiendo^  becaufe  he  was  lifted  againil  a 
a  foldier  according  to  the  a£i:  of  parliament,  which  fays,  if  any  aefcndant» 
perfon  being  in  cujiody  upon  ar,y  procefs^  l^c.     The  Court  did  not  *"^  '*/'"' 
difcharge  him  upon  this  motion;  but  after  it  being  moved  again,  '^buToed  he 
Holt  Ch.  J.  faid,  fince  the  judges  of  C.  B.  are  of  opinion,  that  a  voluntarily 
man  in  execution  fhall  be  difcharged,  being  lifted  as  a  foldier,  that  [^^^^  |?JJ^" 
a  man  in  execution  on  an  excom.  capiendo,  is  within  the  fame  dier,  and 
reafon ;  and  therefore  by  the  Court  he  was  difcharged.     1 1  Mod.  «fter  the 
191.    Mich.  7  Ann.  B.  R.  Anon.  hc'tal^"^ 

taken  in  executioD  by  virtue  of  a  capias  ad  fatisfaciendam  upon  that  judgmedt ;  tad  a  motion  was» 
that  he  might  be  difcharged  according  to  the  late  ad  of  parliamcnti  which  fays,  that  any  perfin 
that  voluntarily  lifts  himlelf  a  foldier,  Jball  not  he  taken  out  of  her  majefly's/ervice  by  any  proceft 
nvhatfoever*  Bui  per  Cur.  the  motion  was  denic.i  ;  for  the  y/oxdi%  any  procrfs^  muft  be  uitendcd 
only  of  a  mefne  procefs,  and  not  be  extended  to  execution ;  for  that  would  be  bard  upon  credit ors« 
and  put  them  fans  remedy;  wherefore  the  dcfcudant  was  not  difcharged.  11  Mod.  b^9.  Mich« 
8 'Ann.  B.  R.    Mafon  v.  Vowfon. 

7.  A  motion  was  made  to  difchar«re  one,  who  was  a  prifoner,  •s,?.  Per 
upon  the  acSt  of  parliament  for  lifhng.     The  cafe  was,  there  was  ^^  i^^^\  ^' 
a  trial,  znd  after  verdiSl  fzr  the  plaintiff  the  defendant  lijled  him^  igi.  Anon. 
felf*^  and  Huck's  cafe  was  cited,  where  one  was  difcharged  upon 

an  excom.  capiendo,  he  being  fo  iniifted.  *  Holt  Ch.  J.  faid,  he 
was  never  of  opinion  that  executions  were  within  the  act,  though 
the  judges  of  C.  B.  were  of  that  opinion ;  but  there  appearing  to 
be  fraud  in  this  cafe,  the  defendant  could  not  be  difcharged, 
though  it  had  been  upon  a  mefne  procefe,  much  lefs  on  an  exe- 
cution.    II  Mod.  234.    Trin.  8  Ann.  B.  R.    Mafcal  v.  Davys* 

8.  It  was  moved  to  difcharge  one  upon  common  bail  upon  the 
lifting  aft.   The  cafe  was,  one  was  lifted  into  the  queen^s  fervicc, 

ferved  fome  time,  and  afterwards  was  difcharged  upon  his  finding  [  4^  ^  ] 
another  able-bodied  man,  who  is  now  in  the  army.    The  queftion 
was,  whether  the  claufe  in  the  aft^  or  finding  another  able-bodied 

N  n  3  tnan^ 


4&t  douifec^ 

fMHy  (ball  refer  to  the  time  of  his  lifting  before  a  juftice  of  the 
peace  ?  or  whether  anv  time  afterwards  will  do,  provided  the  man, 
whom  he  finds,  continues  in  the  fervice.  The  Court  were  of 
opinion  that  the  latter  was  fufficient,  and  thereupon  the  man  was 
difcharged.     ii  Mod.  235.     Trin.  8  Ann.  B.  R.  Anon. 

if.  A  man  puts  \n  fpecial  bail  to  an  adion,  and  the  plaintiff  had 
judgfttittt  againft  the  oefendant  by  default  \  the  bail  furrendered  the 
defendant  X  it  was  moved  to  difcharge  the  defendant,  becaufe  he 
had  lifted  hi?nfelfz  foIdy?r  afier  the  bail  put  in^  and  before  thejudg" 
'  nunt\  but  refufed  per  Cur.  2  Vera.  697.  Trin.  1715.  cites  it 
as  the  cafe  of  Grumby  v.  Smith. 

ID.  A  gU9Merw2S  fuch  a  foldicr  as  was  privileged  from  arrefts 
for  Debt.  10  Mod.  346.  Mich.  3  Geo.  Ji.  R.  Johnfon 
V.  Louth. 

II*  So  z  trooper  was.  Per  Cur.  10  Mod.  347.  in  cafe  of 
Johnibn  v.  Louth. 

12.  Upon  affidavit,   d)at  the  defendint  in  eje£lment   was  a 

foldier,  and  confequently  a  privileged  perfon,  he  was  ordered  to 

give  fecurity  for  the  future  payment  of  his  rent.     10  Mod»  383. 

Hill.  3  Geo.  I.     Smith  v.  Parks. 

Rep.  of  13.  The  defendant  was  an  out-penjioner  of  Chelfea  Collfge ;  and 

c'lP'  *°  8   ^^  queftion  was,  whether  or  no  he  was  intitled  to  the  benefit  of 

s.  c.^ac?     the  aft  of  parliament  as  a  foldier  in  his  majefty's  fervice  ?     The 

cofdbgly.    Court  held,  that  he  was  not ;  being  under  no  military  difcipline, 

'  and  fubjeft  only  to  the  control  of  the  commiffioners.     Barnes's 

Notes  in  C.  B.  307.     Mich.  6  Geo.  a.     Bowler  r.  Owens. 
Itep.  of  14.  The  plaintiff  brought  an /7<^/<7;i  againft  the  defendant,  who 

0*^*3  b"  ^^  *  foldier,  yir  a  debt  under  10/.  and  recovered  judgtnent  for 
S.C.a<>  14^  lO^-  damages  and  co/ls^  znd  afterwards  brought  an  adion  of 
cordingly;  debt  Upon  the  judgment^  and  held  the  defendant  to  bail ;  who  moved 
notc*ait*the  ^^  ^^  difcharged  upon  a  common  appearance,  being  a  foldicr,  and 
co4  of  the  the  debt  for  which  he  was  originally  fued  beiri^  under  lol.  The 
cafe  is  cited  Court  were  of  opinion,  that  the  debt  which  they  were  to  confidcr 
Bilfon^v.^^  was  the  fum  recovered  by  the  judgment,  and  that  the  defendant 
Smith.-^ —  muft  be  held  to  bail.  The  fame  point  was  determined  upon  coh- 
And  Ibid,  fideration,  and  looking  into  the  Soldiers'  Aft,  in  Hill.  5  Geo.  2. 
fmcCby  ''c^ween  Bilson  and  Smith.  Barnes's  Notes  in  C.  B.  307, 
theftatute     3o8.     Eafter,  6  Geo.  2.     Nichols  and  others  v.  Wilder. 

of]3Gco.9. 

for  preventing  mutiny  and  defertion,  the  original  debt  mu(i  be  lol.  -So  where  ibc  de- 

fendant, a  foldier  in  the  king's  feivice,  was  arrtfled  and  hcM  to  bail  in  an  a&'mn  of  debt  upon  • 
judgment,  and  moved  to  fet  afide  the  bail-bond,  the  original  debt  being  only  3/.  3*.  though  the 
damages  and  cofis  recovered  did  amount  /«  more  than  10/.  the  Court  conlidcrcd  the  words  of  the 
claulc  in  favour  of  foldiers  in  the  laft  and  other  a6ls  for  punifhing  muiiny,  &c.  and  were  of  opi* 
niou,  that  tb«  original  fum  due  in  this  a£lion  is  the  fum  recovered  by  the  judgment.  A  debt  on 
judgment  cannot  be  confidcred  at  a  debt  of  a  lefs  nature  than  a.fjmpleconirad;  and  ihemre  to 
ihew  caufe  why  the  bail-bond  fbould  not  be  fet  alide,  was  difcbiirged.  Baroes'i  Notes  ia  C.  B. 
308.    Trio.  11  &  la  Geo.  ft.    Savage  v.  Monk. 

For  more  of  feol6(er0  in  general,  fee  the  feveral  Afts  of  Parlia- 
ment made  relating  to  them,  which  would  be  too  prolix 
to  infert  here  ;  and  fee  the  feveral  proper 
Titles  in  this  Work. 


(    48*    ) 


Solicitor* 


(A)     Wlat  jiia  of  \\\%Jban  bind  the  Client. 

l.T^HOUGH  a  foUcitor's  a^ent  to  interlocutory  orders  is  Chm.  Rep* 

X    binding,  yet  it  cannot  bind  to  a  reference  finally  to  de-  j^^^A^^* 
termine ;  and  therefore  a  decree  founded  upon  fuch  aflent,  and  ingiy. 
the  fame  appearing    upon   the  decree,    was   reverfed.     /Chan. 
Cafes  86.    Pafch.   19  Car.  2.     Colwel  v.  Child. 

2.  The  plaintiff  having  a  decree  for  money^  the  plaintifPs  foli^ 
citor,  without  any  order  from  the  plaintiiF>  receives  the  money. 
The  plaintiff  knowing  nothing  of  it,  profecuted  again.  On  com- 
plaint the  folicitor  was  ordered  to  pay  back  the  money,  with  in«  ' 
tereft,  cofts,  and  charges.  But  as  to  the  plaintiff,  the  Lord 
Chancellor  allowed  the  payment  good ;  and  bid  the  plaintifF,  if 
he  would,  take  his  remedy  againft  this  folicitor.  2  Chan.  Cafes 
38.    Trin.  32  Car.  2.  Anon.  ' 

(B)    Examined  againft  his  Client.    In  what  Cafes. 

I.  T^HOMAS  HAWTRY,  gent,  was  fervcd  with  a  fubpcena  JP-  Wt 
X  to  tejlify  his  knowledge  touching  the  caufe  in  variance \  and  ciSiol'*© 
made  oath,  that  he  has  been,  and  yet  is  a  folicitor  in  this  fuit,  £lic«Antten 
and  has  received  feveral  fees  of  the  defendant ;  which  being  in-  Y-  p'^jY'.'T 
formed  to  the  Mafter  of  the  Rolls,  it  was  ordered,  that  the  (aid  Hertford  *vl 
Thomas  Hawtry  ihall  not  be  compelled  to  be  depofed  touching  LccftAlicc« 
the  fame,  and  that  he  (hall  be  in  no  danger  of  any  contempt 
touching  the  not  executing  of  the  faid  procefs.  Cary's  Rep.  88. 
cites  19  £liz.     Bird  v.  Lovelace. 

2.  The  folicitor  of  the  plaintifF  was  ordered  to  be  examined 
upon  any  interrogatory  which  (hould  not  be  touching  the  fecrecy 
of  the  title^  or  of  arty  other  matter  which  he  knew  as  folicitor  only. 
Cary*s  Rep.  126,  127.  cites  27  Eliz.     Kelway  v.  Kelway. 

3.  Upon  a  trial  at  bar,  one  who  had  been  folicitor  for  the  now  3  Chan, 
defendant,  was  produced  as  a  witnefs  concerning  the  razure  of  a  f  *5'^'^'' 
claufe  in  a  wiU^  fuppofed  to  be  done  by  the  defendant.     The  Uwandc! 
Court  were  moved,  whether  he  could  be  examined  touching  this,  vifeof  aa 
becaufe  having  been  retained  his  folicitor,  he  (hould  by  reafon  of  ^^^^  ^^^ 
that  be  obliged  to  keep  his  fecrets ;  but  it  appearing,  that  B.  had  f ndVter 
modi  this  difiavery  to  him  (of  which  he  was  now  about  to  give  the  word 
evidence)  heforo  fuch  tim$  as  he  had  retained  him^  the  Court  were  ^J^y*]y"* 

N  n  4  of 
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where  was  of  Opinion,  that  he  might  be  •  fworn.     Oiherwifc,  if  he  had  becrt 

have\«m  retained  his  folicitor  before.     The  fame  law  of  an  attorney  or 

written  (if  counfel.      Vent.    197.      Pafch.    24   Car.   2.   B.   R.      Cuts    v. 

he  fo  long  Pickering. 

]ive)i  and  ° 

that  the  folicitor  demorred}  for  that  he  kpew  nothing  but  as  folicitor  for  the  defendant,  and  »• 
cntrufted  by  him.  Bat  the  Court  over-ruled  the  dcrautrcr,  aud  aticrwards  upon  appeal  ro  the 
Lord  Keeper,  the  arder  was  confirmed.— —Nclf.  Chan.  Rep.  181.  S.  C.  and  Cccms  a  tranfcixpc 
of  the  former. 

4.  It  is  againft  the  duty  of  a  counfcllor  or  folicitor,  &c-  to 
difcovir  ih:  evidence  which  he  who  retains  him  acquaints  bim 
with }  per  Hale.  Vent.  197.  obiter^  in  the  cafe  of  Jones  v.  the 
Countefs  of  Manchefter. 


(C)     What  (hall  be  faid  Maintenance  in  him. 

I.    A   SOLICITOR  of  an  inferior  rank^  that  folicits  caufes   for 

xV.  his  clients  may  take  recompence,  and  take  a  promife  to  | 

pay  what  fums  he  (hall  lay  out  \  but  if  a  pcrfon  of  a  fuperior  rank  J 

ibould  do  it,  it  were  maintenance.     Cro.  C.  ][6o.  in  the  cafe  of 
Thurfby  v.  Warren,  and  cited  39  Eliz. 

2.  A  folicitor  may  not  lay  out  money  for  -his  client.  Wich. 
53.  in  the  cafe  of  Gage  v.  Johnfon,  cites  the  cafe  of  Samuel 
Leech. 

3^  Relief  was  prayed  againft  a  hond  entered  into  to  a  folicitor 
to  pay  ico/.  when  a  verdiSf  fliould  be  recovered  by  him  on  the 
behalf  of  J.  S.  But  the  Maftcr  of  the  Rolls  faid,  he  fow  no  caufe 
in  equity  to  relieve  againft  the  penalty  and  intcreft  of  the  faid 
bond.  And  the  caufe  coming  afterwards  to  a  rehearing  before 
'the  Lord  Chancellor,  affifted  by  Ld.  Ch.  J.  Hale,  they  were  of 
the  fame  opinion,  and  confirmed  tlie  decree.  2  Chan.  Rep.  21. 
.20  Car»  2.    Dixon  v..  Read. 


if.  I 

•  1 


(D)   Charged  in  Default  of  the  Plaintiff  his  Client. 

J.  A  WAS  bail  for  J,  S.  in  an  adion  at  law,  and  ihtnfled  a 
JijLm  hill  in  Chancery  in  the  name  of  J.  S.  and  profecuUd  ity 
y.  5.  being  abfentj  and  not  to  be  fv)und.  Throughout  the  whole 
proceedings  in  Chancery  J,  a^ed  as  folicitor.  It  was  ordered  by 
the  Lord  Chancellor,  upon  a  motion,  that  A,  the  folicitor  ftiould 
fay  the  cojls  of  the  defendant  here  (the  plaintiff  at  law).  Upon 
this  matter  having  been  formerly  moved  before  the  Mafter  of  the 
Rolls,  as  to  the  folicitor's  paying  cofts,  he  defired  to  fee  pre- 
.  cedents  before  he  made  any  order ;  but  declared,  that  if  there 
were  any  one  precedent  he  would  make  a  fecond.  Chan.  Cafes 
71.     Hill.  17.  &  18  Car.  2.     Digardine  v.  Swift. 

2.  A  folicitor  fled  a  billy  omitting  ntaterial  parties^  and  after» 
^hy  order  of  Court,  amended  the  bill  and  inferted  the  othersy  and 
<:hai5gc4  them  in  a  proper  manner,  but  tbc  prayer  of  procefs  was 

only 


§nlj  agdinft  the  firft  defendant ;  upon  which  the  defendant  put  in 

the  fame  plea  to  the  amended  bill  as  he  had  before  done  to  the 

original  bill)  viz.  that  the  others  ought  to  be  made  parties.     And 

the  Lord  Chancellor  held  the  plea  good ;  for  that  without  praying 

procefs  againft  them,  they  are  ftill  not  defendants.     But  the  foli- 

citor  being  in  Court  pretended  that  the  record  was  right,  which  [  484  ] 

appeared  after  not  to  be  fo ;  and  the  plaintiff  being  a  poor  man 

and  in  priibn,  and  this  feehiing  to  be  the  grofs  negleU  of  the  foli- 

citor,  the  plea  was  allowed,  and  the  bill  thereupon  amended  \  but 

the  cefts  were  ordered  to  be  paid  by  the  folicitor,     Wms.'s  Rep«     ^ 

593.     Mich.  17 19.    Fawkes  v.  Pratt. 

(E)    Difputes  between  Client,  &c.  and  Solicitor. 

l.TTV^jBy  lies  not  for  money  for  foliciting,  it  not  being  a 
U  certain  duty,  but  is  to  be  recovered  by  aiUon  on  the  cafe^ 
Vaugh.  99.  in  the  cafe  of  Edgcomb  v.  Dee,  cites  it  as  the  cafe 
of  Germain  v.  Rolls,  in  Cro.  L.  459.  pi.  4. 

2.  A  folicitor  brought  a  hill  in  Q)ancery  for  his  fees^  defendant 
pleaded  3  Jac.  cap.  6.  [7]  that  the  plaintiff  had  not  figned  his 
bill,  and  the  plea  was  allowed.  Vern.  R.  312.  pi.  309.  Hill. 
1684.'  Norrisv.  Bacon. 

3.  The  defendant  in  this  cafe  being  advifed  he  had  paid  one 
Nailor,  who  was  his  folicitor  in  this  caufe,  more  money  than  could 
be  due  to  him^  obtained  an  order  to  have  his  bills  referred  and 
taxed,  which  was  done ;  and  upon  the  taxation  he  was  reported 
to  be  over-paid  60/.  Thereupon  he  moved  the  Court  for  a  ne 
exeas  regntan  againfl  Nailor,  on  affidavit  that  he  was  going  beyond 
fea  with  my  Lord  Cornbury,  the  Governor  of  Jamaica  j  and  the 
writ  was  granted  by  the  Mailer  of  the  Rolls  in  the  abfence  of 
my  Lord  Keeper,  though  there  was  no  bill  in  Court  whereon  to 
ground  this  writ.  Chan.  Prec.  171.  Mich.  1701.  Loyd 
V.  Cardy. 

4.  A.  a  client  in  the  country^  employed  a  country  folicitor  in  a 
Chancery  caufe^  and  the  folicitor  employed  E,  as  clerk  in  Court  j  A, 
paid  his  folicitor  a  very  large  fum  of  money,  but  £'s  bill  was 
unpaid.  Lord  C.  King  held,  that  the  credit  given  by  the 
clerk  in  Court  was  to  the  folicitor  only ;  fo  that  the  client  by 
paying  his  folicitor  is  difcharged,  and  would  not  decree  A.  to 
pay  the  fame  debt  twice ;  and  that  all  he  could  do  for  £•  was  to 
take  no  papers  out  of  his  hands  till  paid,  and  if  any  thing  remained 
due  from  A.  he  would  ftop  it,  and  it  fhould  be  paid  to  £•  And 
there  being  fome  proof  of  A.'s  retaining  £.  to  take  care  of  his 
caufe,  it  was  dire^ed  to  be  tried  in  an  action  at  law  to  be  brought 
b^  £.  againft  A.  the  client.  %  Wms.'s  Rep.  460.  Pafch.  I728, 
FareweU  v.  Coker. 

4*  Morgan  was  concerned  as  folicitor  for  Wilfon.  An  order 
was  obtained,  that  his  bill  of  cojis  Jhould  be  taxed^  and  that  Wilfon 
Ihould  pay  him  the  money  that  fhould  be  found  to  be  due  to  him 

w  fucb  taxation,    la  this  order  there  was  die  ufual  claufe,  ihat 

hi 
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bi  Jhsuld  he  ixammd  an  interrogat9riis.  After  this  order  Wtf 
made  M.  was  under  profecutien  for  forgery^  and  ahfiendedon  that 
account ;  but  he  ajjigned  the  benefit  of  bis  bill  of  cofts  to  H.fir  a 
valuable  conftdgrattonn  A  petition  was  now  preferred  to  the  Court 
by  H.  praying,  that  he  might  be  allowed  tojiand  in  the  place  ofA£, 
and  that  the  money  due  in  this  bill  of  cofts  might  be  paidhim. 
Lord  Chancellor  was  of  opinion  that  he  ought  to  be  allowed  to 
ftand  in  the  place  of  Morgan,  but  inclined  to  think  that  be  could 
have  no  order  for  the  payment  of  any  part  of  this  bill  of  cofts  till  he 
could  get  M.  to  be  examined  on  interrogatories.  Barnard.  Chan. 
Rep.  263,  264.  1740.     Wilfon  v.  Williams. 

6.  A.  a  plaintiff  employed  B»  a  folicitor^  who  employed  S.  a 
clerk  in  Court ;  S.  obtained  an. order  for  taxing  the  bill  of  cofts  due 
to  \i\mfrom  B.  On  fuch  taxation  a  very  fmall  fum  was  taken  ofF 
his  bill }  thereupon  S,  obtained  another  ordei  for  payment  of  the  cofts 

r  A%t  1  incurred  by  fueh  taxation^  and  profecuted  B.  to  a  commiflion  of  re- 
bellion, in  order  to  get  the  money  due  from  him ;  but  being  not 
likely  to  recover  any  thing  from  him,  he  preferred  a  petition  to  the 
Court,  praying,  among  other  things,  that  he  might  detain  A.'s 
papers^  which  he  had  in  his  hands,  not  only  till  the  cofts  Were 
paid  him  which  were  reported  to  be  due  by  the  firft  order,  but 
till  thofe  cofts  were  paid  likewife  which  were  incurred  by  the 
former  taxation.  Lord  Chancellor  was  of  opinion,  that  S.  was 
jntitled  to  detain  the  papers  of  A.  till  thofe  cofts  were  paid  him 
which  wek'e  reported  to  be  due  to  him  by  the  firft  order,  but  not 
till  the  remaining  part  of  the  cofts  were  paid  him  which  were 
incurred  by  the  taxation.  Barnard.  Chan.  Rep.  264, 265.  Mich* 
1740.     Cockerel  v 

7.  Where  the  bill  of  coftr  of  a  folicitor  fliall  not  be  ordered  to  be 
re^taxed^  by  reafon  that  nobody  will  undertake  to  pay  the  cofts  which 
ihall  appear  to  be  due' on  fuch  re-taxation.  See  Barnard^  Chan. 
Rep.  266.     Mich.  1740.     Murfy  v.  Balderfton. 

^«rhemuft  8.  When  a  folicitor's  bill  of  cofts  is  taxedy  he  may  take  out  an 
firue  bis  attachment  for  them  without  firft  of  all  taking  out  a  fubpcena  for 
fb^del^  his  cofts.  See  Barnard.  Chan.  Rep.  266.  Mich.  1740.  Murfy 
fw  taxini    V.  Balderfton. 

hi*  hill  of 

e^*,4uiwieh  the  majhr't  repwrt^  wliCTeby  fuch  cofts  are  arccrtained  he/ore  be  can  take  out  any 

atracbmemt  for  tbem.    Barnard.  Cbao.  Rep.  »66.    Micb.  1740.    Murfy  v.  Balderfton. 

Formore  of  j^oUcftOt  in  general,  fee  jattome?,  9^(lfnttnance> 

and  other  proper  Titles. 


1 
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^mtt^  ^ta. 


'  (A)     South  Sea  Directors. 

t.    7  Geo.  I.  TTVISABLING  the  then  South  Sea  Diredors,  Oncofth« 
cap.  27.  -L/  enaOfdi  that  every  direBor^  l£c.  Jhould  have  out  ["^^  ^^^'^ 
of  their  feveral  particular  ejiates  fuch  allowance  for  fubjiftence  of  him  whom  a 
and  his  family^  as  in  a  fchedtue  annexed^  upon  certain  conditions  ceruin  al- 
therein  fpeciJUd.  ....    -^Oe. 

wai  afterwards  fued  at  law  for  moniri  received  by  him  for  the  plalBtifTs  ufe,  it  heing  received  to 
be  applied  to  a  panicular  purpofe,  which  it  was  not.  The  plaintiff  recovered  at  law,  wbereupoa 
the  aefeodant  brought  hta  bill,  and  moved  for  an  injundioo,  urging  that  the  late  %6l  having  vefted 
all  hit  eftate  in  trMllces  of  the  South  Sea  Company,  and  made  a  provifion  for  payment  of  hit  debts 
out  of  hit  efiate,  the  plaintiff  at  law  ought  to  repair  to  the  trufleet.  But  Lord  C.  Parker  denied 
an  injundion.    Wmt.'i  Rep.  695.    Pal'cb.  1721.    Holditch  v«  Mift. 

2.  Judgment  was  obtained  againft  a  South  Sea  Direflor  for 
lOOoU  and  by  the  ftatute  7  Geo.  i.  cap.  5.  it  is  enabled,  that 
every  dire^or^  Vc.  Jhall  deliver  on  oath  before  one  of  the  barons  of 
the  Exchequer^  before  25  March  1/21,  two  inventories  of  all  thg 
real  and  perjbnal  efiate  of  which  he  was  pojfeffed  or  intitled  unto  in 
his  own  rights  or  of  any  other  perfon  in  truji  for  hintj  &c#  which 
ihall  difcharge  him  from  the  demands  of  all  other  perfons ;  all 
which  eftates  (hall  be  forfeited  and  recovered  by  virtue  of  that 
adi,  and  (hall  be  paid  into  the  Exchequer,  and  applied  for  the 
benefit  of  the  South  Sea  Company.  It  wasj  moved,  for  the 
opinion  of  the  Court,  whether  the  defendant  could  avoid  this 
judgment,  upon  his  own  affidavit  that  he  gave  in  a  true  inven- 
tory purfuant  to  the  a£t.  Per  Curiam,  all  that  is  required  in  this  [  486  ] 
cafe  by  the  ftatute,  is  to  give  an  cx&£t  and  true  inventory,  and  he 
/wears  that  he  gave  an  inventory  purfuant  to  the  a^y  fo  need  not 
name  all  the  particulars  \  and  it  is  abfolutely  neceilary  that  his 
'  evidence  (hould  be  taken,  becaufe  he  beft  knows  whether  the  in- 
ventory was  true  or  not ;  fo  the  judgment  againil  him  was 
vacated.  8  Mod.  291.  Trin.  10  Geo.  1725.  Saladine  v.  Sir 
Jacob  Jacobfon. 


(B)      South    Sea   Subfcriptions.      Cafes  relating 

thereto. 

!•  nnHE  huiband  before  marriage  afjigned  /^'the  intended  wife's 

jL    trufteis  200/.  Exchequer  annuities  for  her  jointure^  and 

€9venantfdfor  bimfelf  and  his  heirs  to  mah  good  theft  annuities  to 

her  I 
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her-,  he  died,  and  his  ixicutors fuhfcribed.them  info  (be  Soatfa  Sea^ 
without  the  privity  of  the  wife^  who  was  then  in  the  country,  hit 
upon  notice  thereof,  when  the  company  was  in  profperity,  infi/ied 
on  a  proportion  of  the  benefit  of  that  fubfcription.     Lord  C.  Mac- 
clesfield held  the  wife  to  be  bound  by  the  fubicription,  it  being 
done  by  the  executors  who  had  the  legal  eftate,  and  the  affign^ 
ment  was  not  regiftered  in  the  Exchequer^  and  confequentlv  void  ; 
and  fo  this  fubfcription  bv  the  executors  was  to  be  confioered  of 
equal  force  as  one  maae  by  guardians,  which  would  bind  an 
infant ;  but  then  it  being  without  the  w!dow*s  confent,  ic  (hould 
be  made  good  out  of  the  tedator's  perfonal  eftate,  and  if  that 
proved  deficient  out  of  his  real  eftate,  by  reafon  of  the  covenant ; 
'  and  as  to  her  having  infifted  on  a  proportion  of  the  benefit,  his 
lordOiip  faid  that  looked  like  loofe  difcourie,  and  thought  it  not 
fufficient  reafon  to  deprive  her  of  what  was  ihpulated  for  on  her 
*6  Geo.  1.  marriage*     His  lordlbip  admitted  that  there  was  a  claufe  in  the  * 
cap,4.s.s3.  ^  ^f  parliament  for  making  good   all    fubicriptions  made  by 
truftees,  exe%|tors,  or  guardians  y  but  he  faid  that  this  was  for 
the  benefit,  quiet,  and  fecurity  of  the  South  Sea  Company,  which 
this  decree  would  not.  break  into.     And  he  faid  that  the  widow 
did  not  feem  to  have  had  any  means  of  compelling  the  executors 
to  let  her  into  the  benefit  of  the  fubfcription  of  thefe  annuities,  if 
any  had  been.     And  ordered  the  widow  to  have  Her  cofts  out  of  " 
the  hufband's  aflets.     2  Wms.'s  Rep.  82.  85.     Mich.   1722. 
Powell  v.  Hankey  and  Cox. 

2.  Lottery  tickets  payable  to  the  bearer,  were  left  with  a  banker 
for  fife  cuftody^  and  were  by  himfubjcnbed  into  the  South  Sea ;  the 
proprietor  brought  a  bilf  agatnft  the  goldftnith,  and  the  Mafter  of 
die  Rolls  difmi^ed  it ;  for  that  it  was  a  hard  cafe  that  the  gold* 
fmith,  who  was  but  a  truftee,  (hould  fulFer  for  doing  what  was 
then  thought  for  the  beft ;  and  if  the  plaintiff  was  wronged  he 
was  at  liberty  to  take  his  remedy  at  lawr.  Cited  by  the  Mafter  of 
the  Rolls,  Trin.  1723.  as  decreed  by  himfelf  about  a  year  before, 
when  he  fat  at  Weftminftcr  for  the  Lord  Chancellor.  And  the 
Court  had  the  greater  regard  to  this  decree,  forafmuch  as  the 
parties  acquiefced  under  it,  and  brought  no  appeal.  2  Wms.'s 
Rep.  169.  in  the  cafe  of  l\enchard  &  Ippfley  v.  VVanley,  cites  it 
as  the  cafe  of  Bluck  v.  Nichols. 

3.  A  gentlewoman  having  money  in  a  goldfmith^s  hands,  and 
his  note  for  it,  her  brother  wrote  to  the  goldfmith  to  inveft  the 
money  in  lottery  orders,  but  giving  no  diredifcion  in  whofe  name  to 
do  it,  the  goldfmith  took  the  orders  in  his  own,  and  afterwards, 
without  any  further  orders,  he  fubfcribed  the  lottery  orders  with 
others  of  his  own  and  other  cuitomers  into  the  South  Sea,  but 
L  4*7  J  i^*^^  ^^  notice  till  2  months  after  the  fubfcription  made.     The 
Mafl;er  of  the  Rolls  thought,  that  by  the  words  of  the  aA  of 
6  Geo,  I.  cap.  4.  5.  23.  imbowering  truftees^  guardians^  executors^ 
and  adminijirators^  to  fubjcribe  lottery  orders  into  the  South  Sea^ 
though  the  cefty  que  truit  had  exprefsly  forbid  the  truftee  to  fub<- 
(bribe,  yet  by  virtue  of  the  exprefi.  authority  give.,  to  truftees,  &c« 
to  fubfcribe  (in  which  every  man's  confent  is  included|  notwith- 

ftanding; 


ftanding  fuch  prohibition),  the  fubfcription  would  be  good,  and 
the  truftees  juftified ;  and  that  from  the  time  of  his  taking  the 
orders  in  his  own  name^  he  became  a  truftee,  and  ^difmiiTed  the 
bill  with  cofts.  2  Wms/s  Rep.  i66.  Trin.  1723.  Trenchard 
and  Ipplefley  v.  Wanlcy. 

For  more  of  &OUti^  &ea  in  general,  fee  ^tOCifif)  and  other 

proper  Tides, 


^pectalt?^ 


f. 


'D 


(A)     Whjit  (hall  be  faid  a  Specialty. 

EBT  againji  executors  upon  a  tally  fealedy  having  words^ 

which  tiftified  that  the  tejiator  had  tut  hisfealto  pay  20L 

at  certain  days^  and  two  fcores  were  in  the  tatiy ;  Skrene  demurred, 
inafmuch  as  it  is  not  a  Aifficient  fpecialty  which  (hall  charge  exe- 
cutors. Hull  aHced.what  fum  the  (cores  pretended?  Norton 
faid,  every  one  loL  Skrene  faid  the  writing  may  be  erafed  out  by 
water  or  other  engine,  and  the  fcores  may  be  changed  and  made 
greater ;  by  which  it  was  awarded  per  Cur.  that  the  plaintiff  take 
iiothing  by  his  writ.  Br.  Taile  de  Exchequer,  pi.  6.  cites  12 
H.  4.  23. 

2.  Policies  and  hills  of  exchange  are  facred  things ;  though 
neither  of  them  are  fpecialties,  yet  they  are  of  great  credit,  and 
much  for  the  fupport,  conveniency,  and  advantage  of  trade.  Per 
Pemberton  Ch*  J.  Skin.  54,  55.  in  cafe  of  Kaines  and  Sir 
Robert  Knightly. 

3.  1500I.  of  the  woman's,  and  500l.  of  the  intended  hu(band*s, 
being  2000I.  was  agreed  by  rnarriage  articles  to  be  invefted  within  a 
certain  time  in  lands^  to  be  fettled  on  the  hu(band  and  wife  for  their 
lives,  remainder  to  the  heirs  of  the  body  of  the  wife  by  the  huf- 
band,  remainder  to  the  heirs  of  the  hu(band.  The  hujband  re^ 
ceived  the  whole  2000/.  The  wife  died,  leaving  a  (on  and  3 
daughters ;  then  the  father  died  inteftate,  no  land  being  purchafed. 
The  eldeft  daughter  took  out  adminiftration;  the  fan  brought  a 
bill  againft  his  ufter  (the  adminiftratrix)  to  have  the  money  with- 
out laying  the  fame  out  in  a  fettlement,  which  was  decreed ;  but 
then  it  was  otge&ed,  that  this  was  not  a  debt  by  fpecialty  from  the 

inte(bte> 


lateAitei  but  only  by  fimple  contrad,  there  being  tn  exprefs  rm- 
traH  firm  the  intejiati  by  the  articles  to  pay  it  \  fb  that  it  was  at 
moft  but  a  breach  of  truft,  as  money  received  and  mifiippUed. 
fiut  Sir  John  Trevor  faid,  that  it  is  a  debt  by  fpecialty,  and  to  be 
paid  in  that  degree  ;  for  it  is  agreed  by  the  articles  Tto  which  the 
hufband  was  party)  that  within  fuch  a  time  it  (hall  oe  laid  out  in 
[  488  ]  land,  and  he  having  received  it  and  not  laid  it  out,  has  broken  that 
agreement ;  and  an  agreement  under  hand  and  feal  is  a  covenant^ 
and  confeouently  a  ipecialty.     Wms.'s  Rep.  13a    Mich.  1710.  j 

Benfon  v.  Benfon.  f 

4.  if.  and  5.  were  truftees  i  5.  received  400/.  of  truft  money,  * 

for  which  he  gave  a  receipt,  arid  by  writhg  under  his  hand  and  feat 
declared xImx  A.  the  other  truftee  had  received  no  part  of  the  400!. 
hut  that  hifnfelf  had  received  the  whole  I  B,  died  inte/late^  having 
never  ptaceaout  the  ifiioU  according  to  the  truft,  but  having  kept  it 
in  his  hands  till  his  death*  This  was  held  by  the  Mafter  of  the 
Rolls  to  be  a  fpecialty  debt ;  and  upon  the  caufe  coming  oa 
before  the  Ld.  Chancellor  Talbot,  it  was  infifted  that  an  ac- 
knowledgment,  though  without  the  words  teneri  et  firmiter 
obligari^  if  under  hand  and  feal>  will  create  a  fpecialty  debt^ 
becaufe  under  hand  and  feal;  and  to  prove  it  were  cited  Dy. 
20.  a.  Rxx  Ab.  597*  Bro.  Dette  187.  Cro.  Eliz*  644.. 
Ld.  Chancellor  faid,  that  this  without  doubt  is  to  be  confidered  as 
a  fpecialty  debt,  there  being  no  other  deJSnition  of  fuch  a  debt  but 
that  it  is  under  feal^  and  that  the  cafes,  which  have  been  cited, 
prove  it.  Sel.  Cafes  in  Chan,  in  Lord  Talbot*s  Time  109,  no. 
Trin.  1735.    Gifford  v.  Manley. 

For  more  of  ^pecialt?  in  general,  fee  aSjmtttOr(l»  l^eftlS,  and 

other  proper  Titles. 


I       I     ■       I  I  II       I  ■ 


dpolfatiott. 


(A)    Lies.    In  what  Gifes,  and  what  is  SpoItatioQ. 

•S.P.  For  X*  TF  two  incumbents  are,  and  the  om  clerk  is  in  byonopatrmtj  and 
^^^  ^^^  .  JL  tho  other  by  another  patron^  fpoliadon  does  *  not  lie,  iir/ 
p?tronage    ^^^^^  *^*  ^^**  ^^^  '»  by  ouo  and  the  fame  patron^  or  by  moans  of 

romcs  io  4na 
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tm  and  the  fame  patron^  there  lies  fpoliation,  and  otherwife  not«  debate,  and 
Br.  Confultation,  pi.  i.  cites  44  E.  3.  33,  [hcr?ifet 

prohibitton,  and  no  confultation.     Br.  Spoliatioo,  pi.  4.  citea  38  H.  6.  19.'  '  S.  P«  But  Afllfc 

or  trefpal*  liea  at  common  law ;  quod  nou.     Br.  Spoliation^  pi.  1.  cites  a6  U.  8.  3* 

2.  Where  an  abbot  Uafis  his  advowf§n  where  he  is  parfon  im-  Br-  ConfuU 
parjonee^  and  the  Uffee  prefints  the  vicar  of  the  fame  church  to  the  "Jj.°  s^c** 
parfonage^  and  by  licence  of  the  hijhop  makes  thereof  an  union^  which  And  by  \ 
continues  feven  years^  the  abbot  ihall  not  have  fpol'ation,  and  It  Knivet,  by 
feems  to  be  good  law ;  for  the  vicar  is  only  an  ufurper%     And  ||l^nc"f^p 
does  not  gain  the  incumbency  of  the  parfonage,  and  then  againft  fo  long  a 
trefpaiTor  or  ufurper  lies  irefpafsy  and  not  fpoliation  in  the  Spiritual  ^^^^  the 
Court.     Br.  Spoliation,  pi.  2.  cites  44  E.  3.  33.  fa'dilcoS! 

tioucd  ttU  it  be  recontinued  by  adioo  of  right  of  advowfon*  which  doea  not  lie  in  Court  Spiritual* 
and  therefore  denird  a  confultation,  but  bid  them  fue  a  writ  of  right.  Br.  Spoliation,  pi.  6. 

cites  S,  C. Br.  Prefeniation,  pi.  5.  cites  S.  C.  That  the  abbot  (hall  not  have  confultation 

in  the  Spiritual  Court,  but  (hall  not  be  pot  to  his  writ  of  right  by  fuffering  of  the  long  pofleffion. 
But  Brook  fays,  quod  mirum  i  becaufe,  ii  fecms  he  remains  incumbent  ootwithftanding  the  pre« 
Ceotment  and  uniooi  and  fo  may  have  trefpafs  at  common  law.-        ■        S.  P.  F.  N.  B.  37.  (A }• 

4 

I 

7.  If  prefentee  of  the  king  oujis  the  incumbent  of  m^other  without  T  4.80  1 
indu^fion  by  the  bifhop,  this  is  fpoliation.  Br.  Spoliation,  pL  3.  Bitti/\t\>% 
cites  8  H.  4..  21.  per  Gafc.  and  Hulf.  hmduaion 

^  '^  of  the 

bifhopY  he  (hall  fue  to  the  king  by  petition  to  try  the  righti  and  by  fcire  facias  againft  the  prefentee. 
hr.  Spoliation,  pi.  3.  cites  8  H.  4.  21.  per  Gafc.  and  Hulf. 

4.  He  who  prefents  himfelfby  aflrange  name  where  he  is  patron^ 
and  priefl^,  he  (hall  be  put  out  for  (poliation  \  for  he  mav  pray  the 
ordinary  to  admit  him,  but  n6t  prefent  himfelf.  Br.  Quare  Im- 
pedit,  pi.  18.  cites  35  H.  6.  59. 

5.  A  clerk  had  a  collation  by  the  king  unto  a  chapel^  and  was  put 
into  poffeffion  by  the  Jherijfy  and  afterwards  the  clerk  was  ouftedhy  a 
prior,  &c.  in  that  cafe  he  (hall  not  have  a  fpoliation,  but  an  affife 
or  trefpafs,  &c.     F.  N.  B.  37.  (D). 

6.  If  one  clerk  without  any  prefentation,  inftitution,  or  indu^ion^ 
tafls  another  parfon  out  of  his  re£fory^  and  takes  the  profits  thereof, 
the  parfon  (hall  not  have  a  (poliation  againft  him,  but  an  adion  of 
trefpafsj  or  an  ajjife  of  novel  diffeifin  \  for  fpoliation  lies  againfl  him 
pnly  who  comes  to  the  poffeffton  of  a  benefice,  or  unto  the  fruits 
thereof,  by  the  courfe  of  the  fpiritual  laWy  viz.  by  inftitution^  Vc. 
fo  that  he  have  colour  to  have  it,  and  to  be  parfon  by  the  fpiritual 
Jaw.    F.  N.  B.  36.  (1). 

7.  So  if  2L  prebend  happen  void,  and  the  bi^!>op  collates  there- 
unto,  ana  before  induSiion  dictbiihop  dies,i  and  the  temporalties 
come  unto  the  king,  and  afterwards  he  is  induced;  and  after« 
wards  the  king  gives  the  fame  by  his  letters  patents  t$  another  clerk, 
who  is  inftitutej  and  indu£tecl,  the  fr^  clerk  Jball  have  a  fpdia^ 
iion  in  the  Spiritual  Court  againft  the  prefentee  of  the  king ;  he* 
caufe  the  king  ought  to  have  removed  him  by  quare  impedity  and  not 
to  have  collated  as  he  did :  and  there  the  patronage  does  come  in 
debate.    F.  N.  B.  36.  (K), 

(B)    Lies 


4S9  fiMiDUatiim. 


'A 


(B)     Lies.     For  whom. 

MAN  fhall  w/ maintain  fpoliation  without  being  fir/t  in^ 
du6led^  and  yet  it  is  faid,  th&t  the  indudion  is  not  tra- 
verlable,  quod  quaere  inde :  but  he  fhall  have  fruits  and  profits  by 
the  admiffion  and  inftitution,  and  before  iniuQioin.  Br.  Spo- 
liation, pi.  7.  cites  33  H.  6.  24* 

2«  Spoliation  was  fued  in  the  Spiritual  Court  by  the  abbaty 
hecaufi  be  and  his  predecejfors  have  been  feifed  of  the  advotvfon  rf 
B.  with  the  tithes  thereof  and  have  held  it  in  proper  ufe  time  out 
of  mind^  and  that  the  two  have  taken  tithes  and  fpoiled  him  out  of 
the  church ;  the  defendant  faid^  that  y.  5.  was  feifed  of  the  ad'- 
vowfon  in  right  of  his  feme^  and  the  ancejtor  of  the  feme  before  bim  ; 
and  that  the  baron  prefented  the  one  defendant  who  was  in^  and 
after  refigned^  by  which  the  baron  prefented  the  other  defendant^ 
who  took  tbt  profits  each  for  his  timcj  and  that  the  advowfon  was 
never  appropriated  by  the  feme  nor  her  ancefior^  and  prayed  judg- 
ment if  the  Spiritual  Court  will  take  conufance;  and  the  de« 
fendants  had  upon  this  a  prohibition,  and  the  plaintifF  prayed  con- 
fultation,  and  could  not  have  it.  Br,  Spoliation,  pi.  4.  cites 
38  H.  6.  19. 

3«  A  parfon  imparfonee  may  have  fpoliation  as  ificumbent,  and 
writ  of  right  of  advowfon  as  patron  5  per  Yelverton.     Br.  Spo- 
liation, pi.  4.  cites  38  H.  6.  19. 
r  4Q0  ]       ^'  Spoliation  does  not  li«,  but  where  one  incumbent  eje^s  another^ 
At  where     and  the  right  of  advowfon  does  not  come  in  debate.     Br.  Spoliation, 
tbepope      pi.  4.  cites  38  H,  6.  10. 

lieenfes  one    '^^  .         . 

toAo  h  crrated  ahtjhop  to  retain,  his  ancient  benefices,  and  the  patron  prefcnts  another,  and  the  cldeft 
incumbent  fues  fpoliation  in  the  Spiritual  Court,  this  lies  well;  for  k>oth  clerks  arc  by  one  patron, 
and  the  right  of  the  patronage  nor  of  the  advowfon  (hall  not  come  in  debate;  but  the  debate  is,  if 
the  church  be  void  or  not,     Br.  Spoliation,  pi.  4.  cites  38  H.  6.  19.     ■■■S.  P.  F.  N.  B.  36.  (A). 

So  where  my  incumbent  takes  another  benefice  by  licence  of  plurality,  and  I  prefent  another^  vfho 
enters^  and  the  eidrft  incumbent  fues  fpoliation  in  the  Spiritual  Court,  it  lies  well  for  the  caufe  above. 
Br.  SpolMiion,  |>].  4.  cites  38  H.  6.  19.  One  of  them  may  fue  a  fpoliation  againft  the 

otherf  and  then  it  Ihall  come  io  debate,  whether  he  has  plurality  or  not.  F.N.  B.  35.  (H)  cites 
38  H.  6.  20. 

So  of  deprivation,     Br.  Spoliation,  pi.  4..  cites  38  H.  6.  19. 

^0  where  ontfurmijes  to  me  that  my  clerk  //  dead,  and  1  prefent  another^  the  ftrfl  incumbent  who 
is  in  may  have  fpoliation,  all  which  as  aforefaid  was  granied  by  all ;  for  in  this  cafe  the  right  <»f> 
advowfon  does  not  come  in  debate;  and  that  neither  way  parfon  imparfanee  cannot  have  fpc^ 
liation ;  for  if  the  incumbent  be  prefented  by  the  abbot,  and  admitted  after  the  appropriation^  by^ 
this  the  appropriation  is  determined  for  ever,  and  then  the  abbot  has  no  colour  as  incumbent^  and 
thea  trefpafaor  al&fe  lieSi  and  not  ^liaiion.    Br.  Spoliation,  pi.  4.  cites  38  H.  6.  19* 

» 

S.P.F.N.B,  S-  If  the  incumbent  claims  in  by  another  patron  than  the  abbot 
87*(B)-  But  claims  who  Is  parfon  imparfonee^  then  fpoliat;ion  does  not  lie » 
trefpJfs^or   ^^  ^^^^  ^^^  ^'^S^^  ^^  advowfon  is  in  debate.     Br.  Spoliatiou, 

afiife  lies.—  pi.  4.  citeS  38  H.  6.  1 9. 

r.  N.  B.  36, 

(H)  S.  p.  And  therefore  if  one  of  them  fues  a  fpoliation,  the  other  (hall  have  a  prohibition,  and 
no  confultatioa  (ht)l  ht  granted.— -—But  if  the  tithes  or  pro&t  apount  to  the  fourth  part  of 

tho 
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tbe  church,  then  one  paifon  (hall  not  have  fpolittion  againft  anothrc  pirfon,  if  they  claim  not  of 
one  patronage,  fd  that  the  title  of  the  patronage  doe*  not  come  in  debate;  and  then  he  Aiall  have 
fpolLaiion ;  and  if  the  other  fuc  a  prohibition.  &c.  he  (hall  have  a  confultation.    F.  N,  B.  37.  (E) 

For  more  of  ^ppWatfOIt  in  general,  fee  ^rOf)l6ltfOn,  and  other 

proper  Tides,. 


(A)   mamp  Ztt, 


^»  jyi^thejlatutio/g  £sf  lO  /i^  3.  tap.  2$.  for  granting  further  inan  b- 
JJ  duties  uponjlampt  vellum^  (sfc.     Se^f.  27.  For  every  piece  formaiion 
9f  vellum^  fsTf .  upon  which  any  admijjion  into  any  corporation^  (Jc.  'S**°^  °"* 
JhaU  he  written^  is.  Jhall  he  paid.     And  S.  59.  The  commifu^ners  7d  and*er 
are  required  to  ftamp^  Vc.     And  afterwards^  by  that  clauje^  it  is  wcifed  the 
tnaBedy  if  any  inftrument  or  writing  by  that  aH  intended  to  he  ^"^^^^ 
fiampt^  JhalL,  contrary  to  the  intent  thereof  be  written  or  ingrojfed  by  borougbf  * 
any  perfon  whatfoever  (not  being  a  known  clerk  or  officer^  who  in  he,  ia  order 
rejpep  of  any  publick  office  or  employment  is  or  Jhall  be  intitled  to  the  J^P'^'f^  **'• 
makings  writing  or  ingroffing  the  fame )y  upon  parchment  or  paper  not  and°f  d^**'** 

Jlampt  according  to  that  aSf^  then  there  Jhall  be  paid  to  his  majefly^  njiiicd  igth 
^c.  over  and  above  the  duty  aforefaid  for  every  fuch  inflrument  or  ^^<=^»b« 
writings  ipl.  and  that  no  fuch  injirufnent  or  writing  Jhall  be  pleaded  duced  V^ 
cr  given  in  evidence  in  any  Courts  or  admitted  in  any  Court  to  he  iuftrument 
good  or  available  in  law  or  equity,  until  as  well  the  f aid  duty  as  lol.  j"/*"^^' 

'  Jhauld  be  paid  to  the  kingy  (fc.  and  a  receipt  produced  for.  the  fame.      Pnin|"he 

,     ,    .     .  .  1  wearing 

and  admitlting  on  that  day  five  burgcffca,  of  which  the  defendant  wa«  one,  but  not  named  ihc  rirft 
in  thc>id  inftrumcm,  but  the  third,  two  oihcra  being  named  before  him.  It  wa»  f  AO I  1 
proved  to  be  figned  by  the  burgcfTca  then  prcfcnt,  but  it  was  ftamped  only  with  one  L  ^y  *  J 
llamp.  Upon  which  Mr.  Attorney  General  for  the  king  objcdcd,  that  this  is  no  proof  of  the 
fweariog  and  admitting  of  the  defendant  (both  which  it  was  mcumbent  upon  hrm  to  prove)  nor 
could  be  admi.ied  to  be  read  in  evidence;  for  by  thi  flatute  this  inltTuraent,  being  an  admiflioo 
of  five  pcrfona  lo  be  burgeffes,  ought  to  have  five  fJamos ;  that  it  could  be  good  for  none  for  the 
uncertainty,  or  at  moft  ii  could  be  good  but  for  one,  but  that  could  not  be  for  the  defendant ;  for 
if  It  wa*  good  for  any,  it  muft  be  for  the  fir  II  named ;  but  the  delcodant  was  the  third  named,  and 
therefore  u  could  not  be  for  him.  And  of  this  opinion  were  Raymond  Ch.  J.  and  Fortefcue  and 
Keynolds  J.  after  having  heard  what  the  counfcl  for  the  defendant  could  fay.  But  then  they  offered 
in  evidence  four  other  diftina  piecet  of  parchment,  dated  the  fame  19th  of  December  1721,  each 
u  *!l!5r*  ^^^'^S  ^**'y  ?*"»P«<i»  which  imported  the  fcveral* admiffions  and  fwearingt  of  the  four 
biir^ca  laft  named  in  the  other  parchment,  and  one  of  them  the  particular  fwetring  and  ad- 
miffion  of  the  defendant.  But  then  it  was  proved,  by  the  witncfs  who  produced  thefe  pieces  of 
parchment,  that  the  emriea  were  not  made  upon  them,  nor  were  any  of  them  +  ftamped  till  near 
*r?x"3°°' J*  *^"'  ****  *^^**  °^  December  xyai,  nor  were  any  of  them  figned  by  the  burgcifes  that 
eledted  and  were  to  admit  the  defendant.  But  the  fame  judges  were  clear  of  opinion,  that  tbii 
inttrumeut  was  no  evidence,  nor  could  be  admitted  as  fuch,  to  prove  the  defendant  was  admitted 
and  fworn  the  19th  of  December  1721,  for  it  appears  it  was  not  entered  upon,  nor  the  parchment 
fianpcd  till  a  monthi  aTier,  aod  by  the  aQ  the  admiilioa  ia  to  be  to  paper  or  parchment  ftamped 


?•!..  XIX«  '  Q 


Q  at 


■ 

■ 

f 
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tt  the  time,  otherwife  it  is  not  to  be  given  in  evidence  till  the  penalty  is  paid,  and  certificate  tliercof 
produced*    t  Ld.  Raym.  Rep.  1445*  1446.    Mich.  t3.i^eo«     The  King  v.  Recks. 

f  The  Court  faid  it  could  not  be  given  in  evidencor  by  reafon  of  the  faid  (latute.  But  if  the 
penalty  be  paid,  and  a  receipt-taken  from  the  Stamp  QiBce  be  produced  in  evidence,  it  ia  very 
allowable.  Barnard.  Rep.  in  B.  R.  8  Mich.  13  Gto,  1.  S.  C.  by  name  of  tbe  King  v. 
Rich.— — — >Ibid«  The  Court  faid,  that  the  lame  point  waa  determined  in' the  cafe  of  J>r.  GaibiU 
Bifliop  of  Chcfter  v.  Peploc. 

2*  A  warrant  of  attorney  for  entering  up  a  judgment  was 
written  on  a  paper^  which  likewtfe  contaiwd  a  bondy  and  had  only 
Mi  Jlampy  whereas  it  ought  to  have  two.  It  was  moved  chat 
judgment  and  execution  might  be  fet  afide  for  this  reafon.  But 
per  Cur.  there  may  be  reafon  to  refufe  fuch  a  warrant  of  attorney 
in  evidence^  but  no  reafon  to  make  all  void ;  for  there  is  nothing 
in  the  aA  that  imports  that.  2  Salk.  6x2.  pL  5.  Mich.^  4  Ann. 
B«  R.  Anon. 

3.  A  motion  was  made  to  fet  afide  two  verdUfs,  becaufe  tbe  ) 

diftringas*s  wen  not  ftampt^  fo  that  the  trials  were  void  by  the 
ftamp  ziOt  \  but  the  folicitor  getting  the  writs  ftamped  before  the 
pojlea  was  brought  into  Court,  the  motion  was  rejeSed ;  for  it 
did  not  appear  to  them  but  that  they  were  ftamped,  and  they  could 
take  no. notice  whether  they  were  ftamped  or  not. at  the  affifes* 
If  they  were  not,  then  the  defendant  (hould  have  took  notice,  and 
infifted  on  it  at  that  time.  8  Mod.  226.  Hill,  jo  Geo.  1724. 
Anon. 

4*  The  ftamp  a£l  is  only  to  fecure  the  duty  to  the  crown,  and 
not  to  take  away  any  evidence  from  the  parties.  8  Mod.  361. 
Fafch.  II  Geo.    The  Kinj^  v.  the  Bilhop  of  Chefter. 

5.  It  is  every  day's  praSice,  that  ufon  payment  of  the  duty  and 
penalty  tbe  wrtting  is  made  good.  8  Mod.  365.  The  King  v. 
the  Biftiop  of  Chefter. 

6.  The  3d  and  4th  of  W.  &  M.  fays,  that  apprentices  bound  by 
indenture  mall  be  iiititled  to  a  fettlement.  An  indenture  of  ap- 
frenticejhip  was  not  ftamped  i  the  Court  held,  that  this  indenture 
not  being  ftamped  is  as  no  indenture.  Gibb.  167.  4,  Geo.  2. 
B.R.  Anom 

For  more  of  j^tamp  SLt  in  general,  fee  the  &tatUte£(  them- 
(elves,  and  proper  Titles  in  this  Work. 
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cient  timet 
mrhen  any 
«  afis  of  par- 
^____.^ liiment 

""■■■"■■■^•■^■'■'^^  were  mtdei 

to  the  end ' 
the  fame 

(A)     What  (hall  be  a  fW  A<3:  of  Parliament.  ^4^/' 

^      ^  -  *  *-*  -  and  undeB- 

ftood  efpe* 
cully  be- 
fore the  ufe 

[i.  tQEE  for  this  Hobart's  Reports,  151.  between  the  King  of  printing 
O.  and  the  Lord  Hun/don  againft  the  Countefs  Dowager  of  ^^^/J^^ 
Arundil  and  Lord  Howard.'^  the  ads  of 

parliament 
were  ingnffed  wpen  p4irciment  and  huniUd  wp  together,  with  a  writ  in  the  king't  name,  under  the 
great  feal,  lo  the  (her iff  of  every  county,  fometimet  in  Latin  and  fometimea  in  French,  lo  command 
che  (heriff  to  proclaim  the  faid  (btutet  within  his  bailiwick^  as  well  within  liberties  as  without. 
And  this  was  the  courfe  of  parlfamentary  proceeding  before  printing  came  in  ufe  in  England^  and 
yetconttnuedafter  we  had  tne print,  till  the  reign  of  H.  7.    it  Rep.  57. 


[In  refpedl  of  the  Manner. \ 


of  hercfy.< 


Anno  a3  Eiis.  iothecafo 
The  way  about  the  beginning  of  E.  3.  was  to  fend  them  to  the  (beriffii  of  countiea 


to  have  them  procUimedt  and  afterwards  they  were  inrolled  in  the  general  Courts  tn  Weftminfter. 
There  were  various formt  of  penning  ftatutes  in  ancient  times.  The  Prince's  cafe.  8  Rep.  18.  and 
anciently  they  were  in  form  <if  grant t\  and  fom^tiroes  in  form  rfarthUt^  and  fometimes  in  forna 
vfpititioni,  Arg.  874.  a  Show,  in  the  cafe  of  the  Quo  Warranto  v.  the  City  of  London,  citca 
Co.  Litt.  527.  639. 

t  An  exception  to  difannul  an  ad  of  parliament  was  thus,  viz.  That  the  hill  faffed firfi  in  tba 
9fper  bcufe  by  the  confirm  of  the  Lords,  which  watfint  dtrwn  inf  the  Itnx/er  bouftt  and  from  thence 
^uat  returned  with  this  indorfement  or  fupcrfcription  on  the  body  of  the  bill,  a  ctfie  hille  let  cvm* 
mMtfont  affcntus  aves  la  frwijion  annexe  \  but  thtrc  it  no  proviJiTn  extant  mfon  record;  but  that 
very  bilivfttb  that fuper/crlpt ten  or  indorfement,  and  v/itb  the  regal affent^  ana  vfiihout  any  prwifr' 
indeed  it  filed  with  the  reft  of  the  bills,  and  the  king's  aficnt  U019  it,  and  labelled  with  the  reft* 
whcreunto  the  great  feal  is  fet,  as  the  coorfe  is  in  private  ads,  which  are  not  inrolled  without 
fpecial  fuit,  as  general  ads  are,  for  general  ada  aie  always  inrolled  by  the  clerk  of  the  parliameots 
«od  delivered  over  into  the  Chancery,  which  inrolment  in  the  Chancery  makes  them  the  original 
record  (at  it  was  refolved  in  John  Stubb's  cafe)  but  in  private  aSs^  the  very  body  of  the  firft  bill 
liled  and  fealed  as  aforefaid,  and  remaining  with  the  clerk  of  the  parliament  is  the  original  record* 
and  are  not  inrollrd  without  fpecial  fuit.  Hob.  109.  Trin.  14  Jac.  The  King  and  Loid  Huaf- 
don  v.  Lady  Arundel  and  Lord  Howard. 

2.  It  was  held,  that  thefe  words  (the  kingj  with  the  ajfent  of  vi  an  aa  of 
the  brds  and  commonalty^  grants  or  ejiablijhes^  Vc.)  is  as  well  as  parliament 
if  it  was,  that  it  is  enaifed  at  the  nquejl  of  the  Lords  and  Commons^  ilJt^itt 
iCQ,  to.  which  the  king  ajfents  \  but  the  more  ufual  words  are,  that  the  affent  of 
it  is  enaSfed  iy  the  king^  by  the  affent  of  the  Lords  and  Commons^  &c.  the  king^ 
But  the  more  fhort  and  fufficient  words  are,  that  be  it  enabled  by  /j^^/^/^/. 
the  authority  of  this  parliament^  &r.     And  fee  Magna  Charta  tuai  and  * 
and  the  ancient  ftatutes  are  quod  ftatuit  rex  and  well ;  for  //  is  temporal 
implied  that  it  is  no  fiatute  unlefs  the  Lords  and  Commons  (iffint.  'z,^^!f\ 

T»      Tfc     1-  .      t       r       '^  T*  commons,  it 

Br.  rarluunent,  pi.  76,  cites  7  H.  7*  I4«  u  enaaed^ 

Stc,  this  if 
«  good  ad,  &c.  nnd yet  JImII  nU  he  an  aS  Ifedl  tbo/e  do  mat  mah  the  aSi  but  where  it  was  (aid 
that  it  wu  eaaded  fy  their  affent^  it  (hall  be  imended  that  th^  mtdf  tbe'aff.     Per  Vavifor,  quod 
BOB  cantradicitiir.    Ax.  Pailmaaity  pL  107*  oitea  u  U,  7. 17. 

Op. a.  Thepo 
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There  it  no  »ft  of  pirliamcnt  bbt  mufl  hzvc  thr  eonfcttt  of  the  Lords^  the  Csntmotn,  and  the  taymf 
M£ent  oftbt  King  \  and  at  it  appeari  by  records  and  our  books,  whatfoever  paflcs  iu  pailumcm  bf 
tilts  threefold  capfent,  has  the  toicc  of  an  ad  of  pailiamcut.     4  InIL  aj* 

3.  In  35  £.  I.  thejiatute  of  Carlijlc  de  AfportatU  ReUgloforum^ 
the  prelates  were  omitted,  and  this  Itatute  was  made  by  the  king^ 
the  nobles^  and  the  commonalty ;  and  it  is  objedied,  that  therefore 
this  is  no  a£l  of  parliamenr,  and  for  authority  the  roll  of  par- 
liament in  21  R.  2.  is  cited,  where  it  is  faid,  that  divers  judg- 
ments were  heretofore  undone,  for  that  the  clergy  were  not 
L  493  3  P^^f^^^  T^o  ^is  fomc  have  anfwered,  that  a  parliament  may  be 
holden  by  the  king,  the  nobles,  arid  commons,  and  never  call  the 
prelates  to  it ;  but  we  hold  the  contrary  to  both  thefe,  and  fhall 
make  it  manifeft  by  records  of  parliament,  wherein,  for  the  better 
underftanding  hereof,  we  will  obferve  this  order ;  ift.  That  the 
hijhops  ought  to  be  called  to  parliament ;  2dly,  Where  adls  of  par- 
liament are  good  without  them ;  and  laftly,  that  this  a£t  of  35 
E.  I.  is  an  aft  of  parliament.  To  the  firft,  every  biftiop  has  a 
,  barony,  in  refpeA  whereof,  fecundum  legem  &  confuetudinem 
parliament!,  he  ought  to  be  fummoned  to  the  parliament  as  well 
as  any  of  the  nobles  of  the  realm :  and  likewife  26  abbots  and  2 
priors  had  baronies,  and  thereby  were  alfo  lords  of  parliament ; 
and  when  the  monafteries  were  diflblved,  the  lord's  houfe  loft  ^o 
many  members  that  had  voices  in  parliament ;  but  feeing  it  was 
done  by  authority  of  parliament  it  was  no  impeachment  to  the 
proceedings  in  parliament :  to  the  2d,  if  they  voluntarily  abfent 
iheTnfelveSy  then  may  the  king,  the  nobles,  and  commons  make  an 
aft  of  parliament  without  them,  as  where  any  offender  is  to  be  at^ 
tainted  oi  high  treafon  or  felony,  and  the  bifhops  abfent  theni- 
felves,  and  the  aft  proceeds,  the  aft  is  good  and  perfeft ;  likewife 
if  they  be  prefent,  and  refufe  to  give  any  voices^  and  the  aft  pro- 
ceed, the  aft  of  parliament  is  good  without  them  j  alfo  where  the 
voices  in  parliament  ought  to  be  abfolute,  either  in  the  affirmative 
or  negative,  and  they  give  their  voices  with  limitation  or  con- 
dition, and  the  aft  proceeds,  the  aft  is  good  ;  for  their  conditional 
voices  arc  no  voices.  2  Inft.  585,  586.  [ar.d  afterwards  he  gives 
inftances  as  to  the  feveral  particulars.] 

■    4*  The  ftatute  of  quia  emptor es  terraram  is  a  ftatute,  and  yet 

the  king  alone  fpeaketh^  viz.  Dominus  rex  in  parliamento  fuo^  &c. 

ad  in/iantiam  magnatum  regni  fui  conceffit^  providit,  ^  ftatuit^ 

But  becaufe  it  is  dominus  rex  in  parliamento,  &c.  conceflit,  it  is 

as  much  in  this  cafe  (being  an  ancient  ftatute)  as  dominus  rex 

authoritate  parllamenti  conceilit.     2dly,  It  is  (amongft  other  afts 

of  parliament)  entered  into  the  parliament  roll^  and  therefore  ihall 

be  intended  to  be  ordained  by  the  king  by  the  confent  of  the  Lords 

and  Commons  in  that  parliament  afTembled.     3dly,  It  is  a  general 

law  whereof  the  judges  may  take  knowledge,  and  therefore  it  is 

to  be  determined  by  them)  whether  it  be  a  ftatute  or  no.    Coa 

Litt.  98.  b. 

Mr.Prynnc,      5*  T^^  difference  between  an  aSi  of  parliament^  and  zn  ordi^' 

in  hia  ani-    nanctin  the  parliament,  is,  for  that  the  ordinance  wants  the  diree« 

^Tc.     ^^'^  confent,  and  is  ordained  by  one  or  two  of  them.    4  Inft.  25. 

•otiic^xh  (A«  a) 


in(l.  fays,  that  tliere  is  no  Tuch  difFerence,  nor  any  difference  at  all  hetVMtn  a»  orJttraMee  and  an  aff 
•fputliament.  True  it  is,  there  are  fundry  ordinances  made  by  the  king  and  his  counfel  out  of 
parliament,  for  regulating  abufes,  or  proceedings  in  Courts  of  Juftice,  the  Mint,  monies,  vi£laals» 
or  other  occafions  (inrolled  in  iheclofe  and  patent,  not  parliament-roll)  like  orders  of  the  king  and 
lords  of  his  counfel  at  this  day,  that  are  dinerent  from  ads  and  ordinances  of  parliament,  which 
are  both  the  fame,  and  h^d  the  threelold  aflfent;  as  this  claufe  in  all  writs  for  clewing  knights* 
citizens,  and|burgcfles  of  parliament  ad  faciendum  &  confrnticndum  hiis,  qas  decommuni  concilia 
regni  noftri  cmitigeiint  ordinari  (from  which  the  name  ordinance  of  parliament  is  derived).  Tho 
parliamen(»rollyand  above  too  printed  atls  of  parliament,  whfch  call  a^ls  ordinances,  and  ordi* 
fiances  a£^s  of  parliament,  and  couple  the  words  this  a£l  and  ordinance  ufually  together,  abundantly 
evidence  beyond  contradi6lion.  If  there  were  any  difference  between  them,  it  ^vas  this,  that  an- 
ordinance  %uas  iut  m  temp§rary  aSf,  by  way  of  probation,  which  the  Commons  might  amend  at 
iheir  pleafure;  and  an  aB  of  pariiament  a  perpetual  law^  which  they  could  not  altlcr  when  they 
pleafcd  without  the  king's  and  lords  concurrent  alTents,  which  difference  ia  hinted  in  37  £.  3* 
kot.  Pari.  No.  38.  £xad  Abridg.  p.  gt.  though  multitudes  of  primed  a^  refute  this  dillindion 
between  them ;  or  elfe,  that  the  Commons  petitions  in  parliament  entered  in  the  parliamentoroDa^ 
io  which  the  king  gave  bis  royal  adent,  were  fliled  by  fome  ordinances,  and  thefe  petitions  with, 
the  royal  aflent  thereto,  when  made  into  ftatotes  by  advice  of  the  king'a  judges  and  couofeli  and 
entered  m  the  parliament  or  ilaiute  rolls,  wereftiled  lUtutes  or  ads  of  parliament,  as  the  precedcDta^ 
of  this  kind  in  the  £xad  Abridg.  &c.  evidence.  ■'  1     [The  fame  author  in  his  Ireittrches  Re« 

divivus  treats  very  copioufly  upon  this  fubjed,  from  pag.  g?  to  pag.  4a,  and  ia  maay  pUcetio^ 
his  £xa£l  Abridgment  of  the  Records  in  the  Tower.^ 


(A.  2)     What  (hall  be  faid  a  good  Aft  of  Pai^Sa*  [  494  J 

ment.     In  refpe<St  of  the  Matter^ 

i.QTATUTES  which  mifreciti  things^  and  refer  to  them  are 
O  void,  and  none  (hall  be  concluded  by  them,     PI.  C.  400. 
The  Earl  of  Leiceftcr  v.  Heydon.  , 

2.  An  a£t  of  parliament  can  make  an  eftate  to  ceaje  as  if  the 
party  were  dead,  fy  Rep.  40.  in  Sir  Anthony  Mildmay's  cafe, 
and  cites  21  H.  8.  that  by  the  acceptance  of  a  fecond  benefice 
the  firft  ihall  be  void  as  if  he  was  dead. 

3.  An  acSl  of  parliament  made  againji  natural  equity  as  to  make  S.C.  &  P. 
a  man  yudge  in  his  own  caufe  would  be  void ;  hr  jura  naiura  funt  ^^^tt^I^" 

I'r  rr     1        n  /r*  •  T  1-x  O  ^  lO  MOCI. 

tmmuiabiUa,     Hob.  87.      irin.  12  Jac.     Day  v.  bavage.  115.  Hil!. 

11  Ann. 
C.  B.  in  the  cafe  of  Thornby  v.  Fleetwood ;  but  fays,  that  this  mufl  be  a  very  clear  cafe,  an<l 
judges  will  Urain  haid  rather  than  interpret  an  aft  void  ab  initio.— —S.  C.  Sc  P.  cited  Vent.  ^, 
Mich,  ao  Car.  2.  B.  R.  at  the  end  of  the  cafe  of  the  Bilhop  of  Lincoln  v.  Smith. 

Holt  Ch.  J.  thought  what  Lord  Coke  fays  in  Dr.  Bonham's  cafe,  8  Rep.  a  very  reafonable  and 


for  it  may  difcharge  one  from  the  allegiance  he  lives  under,  and  rellore  to  the  ftate  of  natuie;  but 
it  cannot  make  one  that  lives  under  a  government  juHge  and  party.  Per  Holt  Cb.  J.  la  Mod* 
687,  688.     Hill.  13  W.  3.  B.  R.  in  the  cafe  of  the  City  of  London  v.  Wood. 

So  an  aft  of  parliament  may  not  make  adultery  la'vaful^  that  is,  it.  cannot  make  it  lawful  for  A. 
to  lie  with  the  wife  of  B.  but  it  may  make  the  wife  of  A.  to  be  the  wife  of  B.  and  diflblve  her 
marriage  with  A.     Per  Holt  Ch.  J.     la  Mod.  688.  in  tbe  cafie  of  the  City  of  Londoo  v.  Wood« 

4.  A  ftatute  which  is  made  only  in  affirmance  of  the  common 
law,  that  is,  that  doei  not  enaSf  any  new  things  but  does  only  ena£); 
that  which  was  provided  for  by  the  common  law^  before  the  aft  made^ 
though  it  did  not  fo  plainly  appear^  is  neverthelefs  a  ftatute,  and 
may  be  pleaded  as  a  ftatute,  although  the  defendant  has  a  plea  at , 
the  common  law  alfo  (Pafch.  23  Car.  B,  R.).    For  it  enads 

O  o  3  nothing 
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nothing  contranr  to  the  common  law,  and  may  therefore  well 
ftand  with  it.     L.  P«  R.  tit.  Statute  526. 

5.  An  ad  of  parliament  may  capacitate  a  man  to  have  or  hi  an 
beir^  that  otherwife  could  not  have  or  be  an  heir.  Lev.  75* 
Mich.  14  Car«  2.  B.  R.  in  the  cafe  of  Wheatlv  v.  Thomas. 

6.  No  defuliory  kind  of  inheritance  can  be  limited  without  an 
aft  of  parliament  of  land,  or  of  an  advowfon,  becaufe  then  he 
who  had  right  could  not  always  know  againft  whom  to  bring  his 
aftion ;  but  of  the  patronage  of  an  bofpital  newly  founded  diere  can 
be  no  precedent  right ;  and  therefore  at  the  very  firft  inftitution 
it  may  be  limited  as  the  king  ple^fcs,  like  the  cafe  of  a  rent  de 
novo.  Per  Hale  Ch.  J.  and  the  whole  Court  at  a  trial  at  bar. 
Chan.  Cafes  214.     Mich.  23  Car.  2.     Atkins  v.  Mountague. 

7.  In  regard  of  all  civil  acceptations  an  aft  of  parliament  may 
do  anything:  as,  ift.  To  make  a  woman  a  mayor  or  juftice  if 
peace  \  for  thefe  are  the  creatures  of  men ;  but  cannot  alter  the 
cburfe  of  nature.  2.  It  cannot  do  any  thing  out  of  the  limits  of 
his  power,  as  to  make  a  man  inheritable  in  France.  2  Jo.  1 2. 
Per  Wild  J.  in  his  argument  in  the  cafe  of  Crow  v.  Ramfey. 

8.  An  aft  of  parliament  can  create  an  efiate  tail  without  a 
donor  \  and  where  we  fee  eftates  limited  for  a  particular  purpofe, 
we  are  not  to  meafure  the  validity  of  fuch  limitations  by  the  flrift. 
rules  of  the  common  law;  for  the  parliament  can  control  the  rules: 
of  common  law.  Raym.  55.  Hill.  31  &  32  Car.  2.  in  Scacc.  ia 
cafe  of  Murrey  v.  Eycon. 

I  495  ]  (^)   *r^^  Commencement    [Relate  to  what  77meJ\ 

A£Uofpar-  [i.  TF  a  man  be  indifted  for  erefting  a  cottage,  and  recites  die 
IhaTlTave  -^  ftatutc  of  cottages  to  be,  that  if  any  perfon  poft  confec- 

reiation  to  tiouem  ftatuti  erefts  any  cottage,  whereas  the  ftatute  is,  that  if 
thtfrfi  day  .any  perfon  erefts  a  cottage  after  the  end  of  the  feffions,  this  is 
%uMia*'liit  "°^  S9^ »  '^^  ^^^  ftatute  relates  to  the  firfi  day  of  the  fejjion^  and 
be  ill  one  is  faid  in  law  to  be  made  the  firfi  day  of  the  felTion ;  and  therefore 
mndtbefamr  the  ftatute  IS  not  wclI  recited,  ^ich.  8  Car.  B.  R.  Hewes'» 
{fcate'  ^^^^  refolved,  and  fuch  indiftment  qualhed.  Tr.  9  Car.  B.  R* 
in  diverfe     Trap's  Cafe  refolved,  and  diverfe  indiftments  quaflied.] 

ftveralfef- 

Jfonst  und  the  kingjigns  billi  at  the  end  •/ every  fejion^  there  it  fliall  bsvc  relation  to  tlie  (irft  day  of 
this  feflion;  for  ntery  fucb  feffion  h  a  parliament  in  iifiif\  quod  nota  diveifity.  Br.  Relatiovt 
1>1'  S5«  cite*  33  H.  8.  ■  —  S.  P.  Bnt  if  there  %xt  feveralfe£iom^.and  the  king  doe*  notjign  any  hill 
till  the  lafifejfum^  there  all  is  but  one  lod  the  fame  day,  and  all  jhall  have  relation  to  the  firit  day 
of  the  firft  fcllion,  and  the  firft  day  and  thelaft  make  all  but  one  and  the  fame  parliament,  and  one 
mnd  the  fame  day  in  law,  nnXthffeeial  mention  is  made  in  the  a3  Vfhen  itjhall  tahejoree,  Br.  Par- 
liament, pi.  86.'Cite8  S.  C. 

**'•>"/•»        2.  In  the  cafe  of  Sir  J.  P.  who  was  attainted  of  certain  trefpafs 

asH.el'iS.  ^y  ^  ^^  parliament,  it  was  faid  by  Fawkes  clerk  of  Ae  parlia- 

5.  C.   '    '  ment,  that  every  bill  which  pajfis  the  parliament  Jhall  have  relation 

to  the  firft  day  of  the  parliament^  though  it  be  brought  in  at  the  end  of 

the  parliament  i  and  //  is  not  ufual  to  mak$  any  mention  what  day 

the 


the  mi  is  dclvered  in  to  the  parliament  j  and  thereupon  the  juftices 
faid  they  would  advife ;  for  the  a£t  came  in  to  them  by  writ  as  an 
z8t  of  parliament,  therefore  quaere.  And  the  cafe  was>  that  the 
parliament  commenced  before  Whitfuntide,  and  continued  after 
Whitfuntide,  and  the  Commons  agreed  the  bill  after  Whitfuntide,, 
and  gave  day  to  Whitfuntide  next,  and  the  Lords  gave  day  to 
Whitfuntidenext  except  one,  and  all  .was  one  intent;  for  becaufe 
the  bill  fliali  have  relation  to  the  firft  day  of  parliament,  therefore 
if  it  be  not  prevented  it  fhall  be  taken  as  this  Whitfuntide  which 
is  paft  at  this  feilions ;  and  therefore  the  Lords  did  well ;  quaere. 
Br.  Parliament,  pi.  4.  cites  33  H.  6.  17.— -See  the  reft  of  this 
cafe  at  parh'ament  (F}  pi.  i. 

3.  Note,  that  the  attainder  of  treafon  by  aA  of  parliament  fliall 
not  have  elder  relation  than  to  the  firft  day  of  the  parliament^  unlefs 
it  be  by /pedal  words  that  he  ihall  forfeit  his  land  which  he  had 
fuch  a  day,  and  after ;  quod  nota  diverfity.  Br.  Relation*  pi.  43. 
cites  35  H.  8. 

4.  A£ls  of  parliament  taie  effeSf  the  firft  day  of  the  parliament,  l^-  *m» 
Hob.  309.     Hill.  IS  Jac.  in  cafe  of  Wright  v.  Gerraitl,  S^^*obi. 

another  time  from  which  it  is  to  take  effeft,  in  cafe  of  Needier  v.  Bifhop  of  Wioton.— — > — It  ha* 
relation  to  the  firft  day  of  the  fcflion.     Dy.  95.  pi.  37.     Whitton  v.  Marine.-— — Hob.  iti. 
And.  295.  pi.  303.    £Dglefield'f  cafe.         '       Cro.  C.  424.  in  cale  of  Sidown  v.  Holnac^-  ■ 
D.  231.  Marf. 

All  a£ls  of  parliament  relate  to  the  firft  day  of  parliamenty  if  it  be  aot  otbcrwife  provided  bv 
the  ad.    4  I  lift.  95. 

Though  in  fi6lion  of  law  a  flatote  (hall  have  relation  to  the  firft  day,  yet  it  \%  not  a  perfed 
Oatuie  till  the  end  of  the  parliament;  per  Croke  J.  Jo.  370.  Mich,  ti  Car.  B.  R.  in  cafe  of 
Sydowne  v.  Holme. 

It  is  true  generally,  that  an  ad  of  parliament  commencea  ihtjirfi  daj  cftbefejpon^  if  n^binm 
afptart  /«  the  contrary  \  but  there  waa  an  aSt  t§  diffohte  the  marriage  between  Campbell  and  * 
Mrs.  Wharton,  4 bough  the  marriage  vms  afier  thefijt  dat  rf  the/eJUon  ;  per  Hok  Ch.  J.    CoBibtt 
413.     Hill.  8  W.  3.  in  fi.  R.    The  King  V.  Call. 

5.  TivQ  ftaiutes  made  at  the  fame  parliamenty  one  fhall  not  have 
priority  of  the  other ;  for  they  are  made  at  one  day  and  inftant^ 

and  have  relation  each  of  them  to  the  firfl-  day  of  the  parliament^  [  496  J[ 
though  in  two  chapters,  and  (hall  be  fo  conftrued  as  if  all  had 
been  in  one  and  the  fame  z&.  of  parliament ;  per  Jones  J.    Jo.  22. 
Hill.  20  Jac.  C.  B.  in  cafe  of  Standen  v.  the  Univerfity  (rf*  Oxoa 
and  Whitton. 

6.  The  words  in  the  laft  claufe  of  the  ftatute  made  in  21  yac. 
16.  are,  that  in  all  actions  upon  the  czk  for  flanderous  words  to  be 

fued  and  profecuted  in  any  Court  afier  the  end  of  that  parliament^  if 
ibe  damages  be  afj'ejjed  under  4OJ.  then  the  plaintiff  Jhall  recover  $nfy 
fo  much  cofts.  An  a£lion  was  brought  before  the  parliament,  and 
profecuted  after,  yet  it  was  refolved  after  argument,  that  the  pro- 
fecution  after,  though  the  commencement  was  before  the  parlia* 
ment,  is  within  the  ftatute  by  the  word  in  the  ftatute  (profecute}. 
Latch.  2.     Pafch.  i  Car.  Car.     SendaPs  cafe. 

7.  6  (ff  7  IV.  2'  cap.  20.  Pardoned  all  offences  committed  before  In  an  in* 
29  April  1695,  except  all  offences  committed  contrary  to  anyjlatute^  formitioa 
er  to  the  common  lawy  for  which  any  information,  (sfc.  at  any  time  flJJUle/.c, 

fince  bad  been  commenced  or  fued,  ^c.  in  any 'of  bis  majeft/s  courts  againjtiuy 

Oo  4  at  in^^^fiUm 
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^  caiile,  the    at  Wijlminfier^  i^c.  and  is  depending  and  remaining  ta  ht  pn^ 

of  6  &  7  W.  3.  and  that  no  information  was  commenced,  Sec,  or  depending,  &c.^againA  the  de- 
fendant for  tbis  offence,  at  the  dayof  aflcrhbling  and  holding  ot  the  faid  parhamcnt,  nor  within  a 
yeais  before,  but  that  tbis  information  was  commenced  and   fued  againft  the  defendaot  after- 
wards, and  before  the  '29th  April  1695,  and   was  then  depending.     It  was  argued  for  the  de- 
fendant, that  thefe  relative  words  in  the  exception,  viz.  At  any  timefinct^  &c.  Ihould  be  expounded 
to  reter  to  the  firft  day  of  the  aflfembling  and  holding  of  the  parliament,  which  is  the  firfl  day  of 
the  ftfTion,  at  which  time  this  Itatuce  by  reUtioo  waa  a  law;  for  the  judges  cannot  Cfke  notice  of 
the  time  when  it  paiTed  the  royal  affent;  and  cited  i  Sid.  310.     And  therefore  fince  the  fefixoa 
begun  the  lath  of  November,  6  W.  3.  and  no  information  was  then  depending,  the  defeDdant 
was  not  by  the  exception  exempted  from  the  benefit  of  the  pardon.     But  againft  this  it  was 
argued,  that  though  an  a£l  (hall  be  conftrued  £r»fra//y  to  relate  to  tbejlrft  day  of  the  IciCon*  y»i 
that  doet  not  bold  V)ben  there  h  a  particular  day  mentioned^  in  which  cafe  the  relation  of  the  a^ 
is  confined  to  fuch  day,  and  cited  Plowd.  79.  b.     bro.  Pail.  86.     Hcb.  222.     Then  Hncc  the 
S9th  of  April  is  appointed  by  the  parliament  for  the  time  to  which  the  pai doo  (hall  extend  ;  and 
Itnce  the  a  A  by  mentioning  anytime  fmce,  and  which  remains  to  be  profccutcd,  (hei«rs  that  it 
refers  to  another  time  fincc  the  firft  day  of  the  fefTion,  that  ought  to  be  undei  flood  of  the  29tb  of 
April,  to  which  the  pardon  extends,  and  more  efpecially  fmce  the  Came  claufc  of  exception  refers 
as  to  another  paiticular  to  the  3oih  of  April.    Of  which  opinion  was  the  whole  Court.     Aad 
they  held,  that  the  exception  ought  to  be  taken  as  generally  and  as  large  as  the  purview  ;  for  the 
parliament  could  never  dcfign  that  their  pardon  fliould  extend  to  pardon  offences  until  the  sglh 
of  April,  and  that  notwithftanding  their  exception,  which  reftiains  it  from  pardoning  thofc  wbicb 
*  they  thought  unworthy  of  their  pardon,  Ihould  he  fo  (hort,  and  that  fuch  (bould  be  uDpuniflied, 
Ld.  Rsym.  Rep.  370,  371.    Mich.  10  W.  3.    The  King  v.  Gall. 


k-  -. 


8.  When  the  king  comes  to  meet  the  houfes,  then  the  parlia- 
ment begins.  Per  Cur,  Ld.  Raym,  Rep.  343.  Pafch.  13 
W.  3.    Birt  Qui  tam,  &c.  v.  Rothwell. 


(C)  Statutes  General  What  fliall  be  faid  General 
Statutes,  whereof  ih&.  Court  ought  to  take  Notice 
without  pleading  them. 

This  Is  not  !•  npHE  ftatutc  of  18  EL  cap.  11.  concerning  colligis^  dea^s 
I  lie  point  X     and  chapters^  parfons^  vicar  Sy  and  others^  having  fpiritual 

oi  HoL-      profuotions^  is  a  general  zSt*     Co.  4.     Holland  76. 

<iLiey  but  is  in  a  nota  of  the  Reporter.  ^ 

[  497  ]  f^'  ^^^  flatute  of  13  EL  cap.  20.  of  non-rejidence  of  parfons 
♦yciv.106.  by  80  days,  is  a  general  ftatute.  Tr.  5  Ja.  B.  R.  between 
s.c.»ccord-  Jennings  and  Haithw^it  vicar  of  Harwell  adjudged,  Co.  4. 
Ko'^TT"    Dun^per  120.  b.  this-ftatute  is  intended.] 

S.  C.  by  name  of  Jcnning'a  cafe,  but  very  obfcurely  reported  Brownl.  208.  S.  C.  accord- 

ingly :  for  though  it  extends  to  thofe  only  that  have  cure  of  fouli,  yet  in  refped  of  the  multiplicity 
ot  parfonages  and  vicarages  in  England,  the  judges  xnuft  take  notice  of  it  as  a  general  law,  and 
^rfjudj^c  according  to  the  faid  ftaiuie. 

le'waf  [^2.  The  ftatute  of  13  EL  cap.  10.  of  colleges^  deans^  and  chap'' 

b?  I  general  '''**'  porfonSy  vicarSj  and  others  having  fpiritual  promotions^  is  a 
hw,    a       general  ftatute.     4  Rep.     Dumper  120.  b.  P.  43.  [45]  El. 
Mod.  56.  '  B.  R.     Same  cafe  adjudged,  Ca  4.     Holland  76.  [in  a  nota  of 
cii?a. V-B.  '*^  Reporter^  cites  S.  P.  adjudged.] 

The  Chapter  of  Southwell  v,  the  Biftiop  of  Lincoln.— Mod.  ZO^  to^.  pi,  35.  S.  C.  fcyt  tbit 
Atkins  J.  doubted)  but  wai  over-ruled. 

[4.  The 


[4.  The  ftatutes  of  f  22  E.  4. 4uip.  y.  and  35  H.  8.  r/?^.  17.  r^^-^^ 
•f filling  and  inclofing  rf  woody  are  general  laws  concerning  all  per-  •Fol.466. 
ions  whereof  *  the  Court  Ex  Officio  ought  to  take  notice,  Co,  i.  ^"^■■*/ 
Sir  Francis  Barrington  138.     Refolved.]  j  fo^n^'cei vcd 

that  82  £.  4.  cap.  7.  was  a  gewral fiatute^  of  which  the  judges  (hill  take  notice  without  pleadiog 
of  it.  And  his  reafon  was,  lor  that  the  king  wat  far/j  to  it ;  an  J  that  which  concerns  the  kiug 
being  the  head,  concerns  all  the  body  and  commontvealtb.  And  fo  it  waa  adjudged  in  the  Chancery 
in  the  cafe  of  SeTJeai\t  Hale,  that  the  ftatute,  by  which  the  prince  is  created  Prince  of  Wales,  wa« 
a  general  ftatotc;  and  for  that  fee  the  Lord  Ba&klky's  cafe  in  the  Commentaries,  £  firownl, 
3271  saS.     Chalke  v.  Peter. 

• 

f5.  The  ftatute  of  21  H.  8.  cap.  13.  of  pluralities^  is  a  general  Cro.E.€ot, 
aa.     Co.  4.     Holland  76.     Refolved.]  Pj^«; 

&  40  EHz*  B.  R.    Armiobr  v.  Hollanb,  refolved  accordingly.  Yelv.  io6.     Mich. 

4  Jac.  B.  R.  S.  P.  in  cafe  of  Jennings  v.  Hatfawaite.  Brownl.  £o8.  S.  f,  accordingly,  ia 

cafe  of  Jennings  v.  Haihwaite. 

[6.  The  ftatute  of  i  EL  cap.         concerning  Uafes  made  by  S.  P.  And 
hijhopsy  is  not  a  general  aft,  but  a  fpecial  ad,  becaufe  it  concerns  p"j^d*Jj'^/ 
the  bijhops  onfyy  which  are  but  a  (pedes  of  the  fpirituality.     Tr.  found,  we 
30  El.  B.  R.  between  *  Elmer  bi(hop  of  London  and  Gate  ad-  ■'^c  not 
judged,      Co.  4.      Holland  76.   [cites  the  cafe  of  Elmer^  ^c.  ^kc°notiU 
V.  Gate.]  of  it.  Pet 

Ellis  J. 
Frerm.  Rep.  179.  pi.  191.    Mich.  1674.  in  the  cafe  of  Threadneedle  v.  Linam.— -2  Mod.  57. 
S.  C.  and  admiitca  there  that  it  is  a  private  ftatute. 

*  Mo.  253.  pi.  400.  S.  C.  and  this  ftatute  is  there  called  a  ftatute  general  in  particular,  and 
there  held  that  the  Court  was  not  bound  to  take  notice  of  it. 

[7.  The  claufe  of  the  ftatute  of  3  ^a,  cap.  5.  which  gives  S.c.  cited 
ths  prefentations  of  recufants  to  the*  umverfities  of  Oxford  and  ^],  ^°H<Ih. 
Cambridge  is  a  private  claufe,  and  ought  to  be  recited,  though  a26,227?i« 
the  refidue  of  the  Jiatute  be  general-,  and  need  not  to  be  recited,  (he  cafe  of 
Co.  10.     Chancellor  of  Oxford  sj.b.]  itrTSiT^ 

Biftiop  of  Winchefter,  and  faid,  that  he  granted  that  one  chapter  ofanaB  of  parliament  may  he  hoth 
general  and  particular  \  becaufe  one  chapter  may  contain  divers  a£U  and  laws,  which  may  be 
leveral  and  fuodry  in  their  natures,  as  if  they  were  in  feveral  chapters,  and  cites  the  cafe  of  Dive 
V.  Manningham  upon  the  ftatute  of  23  H.  6.  tSid.  24.  pU  4.    Hill.  la  Car«  9.  C.  B.  the 

Cb.  J.  cited  the  fame  cafes  in  the  cafe  of  Allen  v.  Robinfon. 

[498«] 
8.  The  rule  of  law  is  that  of  f  general  ftatutes,  the  judges  ^  k  general 
ought  to  take  notice,  though  they  are  not  pleaded,  other  wife  it  aa  tvhich 
is  of  fpecial  or  particular  ftatutes :  and  for  the-  better  underftand-  *"y  extend 
ing  the  books  in  this  point,  and  what  fliall  be  faid  in  judgment  of  ihairm>rb« 
the  law  ftatutum  generale,  and  what  is  ftatutum  fpeciale :  it  is  to  pleaded ; 
be  underftood  that  generale  dicitur  a  genere  &  fpeciale  a  (pecie  ;  Ijc^'*"** 
and  what  are  genus,  fpecies  and  *  individua :  know  thsit  Jpiritualty  mon  law, 
is  genusj  bijiopricij  deanry^  (stc.  are  fpecies^  and  hijboprick^  or  of  which 
deanry  of  Norwich  ^t  individua,  fie  didlum  quia  in  partes  dividi  Jrgfcf*^ 
nequit.    4  Rep.  76.  a.  in  a  noca  on  Holland's  cafe.  to  take  no* 

tice  with« 
oot  pleading.    Br.  Office  del,  &c.  pi.  27.  cites  13  E.  4.  8«'  Br.  Parliament,  pi.  60.  chct 

S.  C.  •      S.  V,' Contra  of  a  particular  ftatute  or  cuftom,  a*  of  an  zBtfor  citicit  burgbtt  borough^ 

engiyhy  gavelkind^  or  the  like ;  but  Brooke  makes  a  quasre,  if  an  ^6L  of  citics»  &c.  be  panicuUr^ 
fnd  fays,  it  feems  that  it  is;  but  MortmaiH^  and  the  like,  are  univerfal,  and  need  not  be  pleaded* 

9r\  Pleadings,  pi.  X13,  cites  at  £.  4.  56.— -^Br,  Paccau>  pi.  7s,  cites  S.  C. fir.  Pailiamentt 

.pi.  6^.  citea  S.  C. 

9«  This 
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9.  This  word  (officer)  is  a  word  general,  or  ffcnus,  (Jberlff) 

is  a  fpecial  word  or  fpecies,  and  the  (Jheriff  of  Sorfolk)  is  indi« 

viduum ;  and  therefore  the  ftatute  of  Weftm.  i.  cap.  26.  by  which 

it  is  ena£led,  that  no  (heriff  nor  other  minifter  of  the  king  (ball 

take  reward  to  do  bis  office,  but  be  paid  of  that  which  he  takes  of 

the  king  is  a  general  a£t,  becaufe  it  extends  to  all  officers  in 

•  a  Satind^    general ;  but  the  ftatute  of  •  23  /f.  6.  10.  which  extends  foleljr 

Trn/fs      ^  ftieriffs  i&  only  a  particular  and  fpecial  atft,  as  is  held  3  Mar. 

CarVa.  ad-  D,  iiQ.     4  Rep.  76.  a.  b.  in  a  note  on  Holland's  cafe. 

judged  ac- 
cordingly.    Benfoo  v.  Wclby.— — Twifdcn  J.  faid,  it  wit  held  per  Roll  and  Glyn  CK  J. 
that  this  was  a  general  law,  of  which  the  King's  Courts  ought  to  take  notice  without  pleading  of 
it.    Lev.  86.    BcAtley  v.  Horc.  And  To  it  was  held  per  Hale  Ch.  J.    %  Lev.  103* 

Okey  V.  Seii. 

See  the  note      jQ,  ASs  of  parliament  concerning  mjjleriet  or  trades  are  general 

•**  P^'  **•     a£te  i  but  an  a^  of  parliament  concerning  the  trade  of  a  grocer  is 

a  fpecial  aA,  as  is  faid  28  H.  £•  fol.  27.    Dyer ;  becaufe  the  trade 

.  of  grocers  contains  under  it  individua  or  Angular  perfons,  as  this 

or  fuch  a.  grocer  by  name.     4  Rep.  76.  b.  in  a  note  on  Hol-» 

land's  cafe. 

II.  If  an  aft  be  fpecial,  which  extends  to  fpecies  \  a  multo  for- 
tiori is,  that  which  extends  to  individuals.  And  to  underftand 
what  a£ts  as  to  perfons  are  general^  and  what  fpecialy  know  that 
though  the  matter  be  fpecial,  fo  that  under  it  are  only  individuals^ 
yet  if  it  be  general  as  to  perfons^  thereof  the  judges  fhall  take 
conufance  \  but  if  the  aft  concern  aliquod  fingulare  feu  indivi- 
duum,  though  this  be  general  as  to  perfons,  yet  the  judges  fhall 
not  t^ke  thereof  conufance ;  as  appeal  is  a  fpecial  aftion,  and  con- 
tained under  this  general  word  writ ;  and  yet  the  ftatute'of  Magna 
Charta,  cap.  4.  which  concerns  appeals,  is  seneral,  and  the  judges 
ought  to  take  thereof  notice,  as  it  is  held  m  10  £•  4.  7.  But  if 
the  aft  was  made,  that  no  appeal  fhall  be  brought  of  the  death  ef 
y.  S,  this  aft  is  particular,  caufa  qua  fupra ;  fo  the  aft  of  Magna 
Charta,  cap.  25.  of  wajicj  Weftminfter  2.  cap.  25.  concerning 
if^/esy  and  cap.  18.  concerning  aifife  by  tenant  if  elegit*  cap.  41. 
concerning  contra  formam  collationisj  23  H.  8.  of  attaint^  et  fimilia 
are  general  laws,  though  they  concern  fpecial  aftions :  fo  4  H.  y. 
cap.  17.  and  Merton,  cap.  6.  of  wards,  et  fic  de  ceteris.  But 
though  the  aft  as  to  perfons  be  general,  but  the  matter  diereof 
concerns  individua  or  Angular  things,  as  fome  particular  manor 
or  houfe,  &c.  where  all  the  manors,  houfes,  &c.  are  in  one  or 
divers  particular  counties,  thofe  are  fuch  particular  afts  of  which 
the  judges  ihall  not  take  conuiance,  unlefs  they  are  pleaded  or 
alleged  by  the  party :  but\>f  every  aft  (though  the  matter  tiiereof 
•  As  the  concern  individua  or  fingular  things)  yet  if  diey  *  touch  the  ksng^ 
l^atuteof  the  judges  ex  officio  ought  to  take  conuiance;  for  every  fubje£b 
Af^JIb  Ti  ^^  ^^  intereft  in  the  king,  as  in  the  head  of  the  commonweautb. 
tPwTrning  *  4  Rcp.  76.  b.  in  a  note  of  Lord  Coke's  on  HoUand*s  cafe. 

vjtftg  tb« 

trade  of  a  dyer^  fSt,  not  being  a  cloth- worker,  &c.  though  it  concerns  a  particular  thing,  and  there* 
.  fore  IS  private  in  its  nature,  yet  l}\t forfeiture  hting  to  tbit  king,  and  fo  the  king  concerned,  tlui  i«a 
'  made  it  a  fublick  aci»    Skin.  ^39.  pi.  $*    Pafcb.  6  W.  &  M.  B.  R.    The  Kio^  «.  Buggju 

11.  It 
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J6f  an  ad  made  for  a  particular  perfon ;  for  it  is  not  general,  but  s.  c'cneA 
particular  in  a  ginerality^  as  if  it  was  enabled,  that  all  bifhops  and  by  Moun- 
all  lords  (hall  have  fuch  liberties,  &c.  this  is  but  a  particular  aft.  ^'^^J^s,'  I' 
Br.  OflSicc  del,  &c.  pi.  27.  cites  13  E.  4.  8.  Jlfc-Ll^* 

S.  C.  cited 
Arg.  Le.  306.  pi.  427.  ia  the  cafe  of  Carter  v.  CUycole* 

13.  If  die  king  grants  to  the  citizens  df  Norwich^  &c.  and  after 
by.adl  of  parliament  all  their  liberties,  &c.  are  confirmed  by  a 
general  cmfimtation  of  all  cities  and  boroughs,  this  is  a  fpecial  z8t 
and  ought  to  be  pleaded.  Le.  306.  pi.  427.  Mich.  32  &  33 
£liz.  C.  B.  in  the  cafe  of  Carter  v.  Claycole  cites  13  £•  4.  8.  59* 
by  Brian. 

14.  The  ftatute  of  quia  emptores  terrarum  is  a  general  law, 
whereof  the  judges  may  take  knowledge.     Co.  Litt.  98.  b. 

15.  The  aft  of  18  Eliz.  cap.  6.  concerning  colleges  in  the  2 
univerfitiesy  and  the  colleges  of  Eaton  and  trinchejier^  is  a  par- 
ticular aft,  of  which  the  juftices  ihall  not  take  notice.  4  Rep. 
76.  a.  in  a  note  in  Holland's  cafe,  cites  it  as  adjudged  Hill.  31 
£liz.  Rot.  514.  C.  B.  and  affirmed  in  error  in  B.  R.  Hill.  32 
Rot.  791.  between  Claypoole  and  Carter. 

16.  The  ftatute  of  18  Eliz.  which  tnaSis^  that  aH  fuits  upon 
penal  Jiatutcs  ought  to  be  by  original  writ^  is  a  general  lawj  of 
which  the  Court  ought  to  take  notice.  Noy.  60,  61.  in  38,  39 
Eliz.  in  the  cafe  of  Greedly  v.  Whitcott. 

17.  It  was  refohred,  that  the  ftatute  of  Weftminfter  2.  dg 
fnalefaSioribus  in  parcisy  and  carta  deforejia^  are  general  laws  con« 
cerning  all  perfons,  of  which  the  Court  ex  oAcio  ought  to  take 
notice.  8  Rep.  138.  b.  Pafch.  8  Jac.  C.  B.  The  7th  refo- 
lution  in  Sir  Francis  Barrington's  cafe. 

iS.  The  defendants  were  indifted  for  difobeying  an  order  of 
feiSons  to  pay  money  towards  building  a  new  workffoufe  in  Aiiddlefex^ 
according  to  the  Jlatute  15  [14]  Car.  2.  [cap.  12.]  It  was  moved 
to  quafti  the  indiftment,  becaufe  it  was  founded  on  a  private  aft  of 
parliament ;  for  though  the  title  and  preamble  concerned  the  poor  , 
in  general,  yet  it  was  a  private  claufe  upon  which  this  indiftment 
was  brought ;  but  after  feveral  debates  the  whole  Court  held,  that 
this  was  a  publick  aft ;  for  the  words  are  (viz.)  And  for  the  further 
redrrfs  of  the  n^hiefs  aforefaid^  be  it  enaSled^  that  a  workhoufe /halt 
be  ere£led  in  MtddlefeXy  &c.  fo  that  here  is  a  general  remedy  pro- 
vided for  the  poor,  though  by  different  methods.  Sid.  209.  pi.  3* 
Trin.  i6  Car.  2.    The  King  v.  Pawlin  &:  al. 

19.  Aft  of  parliament  concerning  the  river  tf  Thames  is  x 
publick  aft»    Sid.  209.  in  pi.  3*  . 

20.  In  debt  upon  bond,  the  defendant  pleaded  the  ftatutes^r 
difcharge  of  poor  prifoners  \  exception  was  taken,*  that  it  is  a 
private  aft,  and  ought  to  have  been  pleaded  at  large ;  for  it  does 
not  coacera  all  poor  prifoners,  but  only  thofe  who  were  im- 

prifoned 
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prifoned  at  that  time :  but  it  feemed  to  the  Courts  that  It  fhaH 
be  conftrued  a  publick  a£l.    ift,  Becaufe  all  the  people  of  England 
may  be  concerned  as  creditors  to  thefe  poor  prifoners.     2. -It  ^s 
an  a£f  of  charity^  and  therefore  ought  to  have  a  more  candid  in- 
terpretation.    3.  It  is  an  acl  too  longy  and  difficult  to  be  pleaded 
at  farge^  fo  that  it  would  put  thefe  poor  people  to  a  greater  ex- 
pence  than  they  can  bear,  to  plead  it  fpecially.     Ld.  Raym.  Kep* 
120.     Mich.  8  W.  3.    Jones  v.  Axen. 
r  coo  1       21-  That  the  ftatute  of  l  Jac,  l.  cap.  22.  concerning  tanner Sy 
is  a  general  law,  2  Lutw.  1410.  in  a  nota  there  of  the  Reporter 
it  is  faid  to  have  been  refolved  Mich.  9  W.  3.     Rot.  379.  in 
C.  B.  in  the  cafe  of  Jaqucs  v.  Chandler. 
ThcdifFer-       22.  An  aft  of  parliament  concerning  revenue  of  the  king  is  a 
encc  i»,        publiclc  law,  but  it  may  be  private  in  refpeft  of  fome  claufes  in 
when  an  aa  j^  relating  to  a  private  perfon;  per  Holt  Ch.  J.     12  Mod.  249* 
the  kifig't    Mich.  10  W.  3.  Anon. 

rruenuesfor 

the  king's  advantage,  it  U  general,  and  judicial  notice  to  be  taken  of  hifictu  tuhtre  it  concerns  it» 
in  order  to  a  diminution  thereof  to  the  advantage  of  particular  per  font ;  and  an  ad  of  parliament 
may  be  general  in  part  and  particular  ip  part;  per  Holt  Cb.  J.  la  Mod.  613.  in  cafe  of  Ingram 
If.  f  opt. 

Theaaof        23.  J^  of  compojition^  and  a  compofition  purfuant  thereuntot^ 

ca^  ^1%  of  ^^^  pleaded  in  bar  to  an  a£bion  of  debt  upon  a  bondy  without  re- 

€emfcjithn  Citing  the  a6l  or  laying  venue  for  the  compofition ;  and  for  tfaefe 

hefiueen  faults  jud.  pro  Quer.     12  Mod.  249.     Mich.  10  W.  3.    Dennis 

ff?;:r;l  v.  Roberts:  ^ 

a  privace  atl.    Ld.  Raym.  Rep.  381,  38a.    Mich.  10  W.  3.    Piatt  v.  Hill. 

i 

laMod.  24.  This  Court  is  not  obliged  to  take  notice  of  2Xi  aH  of 

aud  p.  '  pardon^  unlefs  the  aft  compel  this  Court  to  take  notice  of  it; 
(for  an  a£l  of  pardon  is  not  a  general  ad).  And  it  is  no  con- 
fcqtiencc,  that  becaufe  a  man  may  give  it  in  evidence  upon  the 
general  ifTue  pleaded,  that  therefore  this  Court  {hall  take  notice 
of  it  in  collateral  cafes  ;  per  Holt  Ch.  J.  Ld.  Raym.  Rep.  709. 
Hill.  12  W.  3.  B.  R.  in  cafe  of  In||^am  v.  Foote^ 

(C.  2)     Of  .what  Statutes,  not  being  general^  the 
Court  will  take  Notice  without  pleading. 

I.  'T^WISDEN  J.  thought,  that  though  part  if  an  a&  of  15 
X  Car.  2.  (upon  which  A.  was  indidted,  for  not  paying 
fnoney  to  a  new  workhoufe,  according  to  the  ftatute)  is  private^ 
yet  if  it  concerns  Middlefex,  being  the  county  in  which  this  Court 
fysy  the  Court  will  take  notice  of  it  as  well  as  thofe  in  London 
ought  to  take  notice  of  ftatutes  concerning  London,  without 
pleading  of  them  in  their  Courts  there.  Sid.  209.  Trin.  16 
Car.  2.  B.  R.  The  King  v.  Pawlin  &  al.  Ovcrfcers  of  the 
Poor  of  St.  Clement's. 

(D)    Statute^ 


%tatute0«,  s<^ 
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(D)     Statute.     In  what  Cafes  it  (hall  take  away 
the  particular  Intereft  of  a  particular  Man. 

[l.  TF  a  man  of  the  clergy  has  a  grant  of  the  king  to  be  diC-  Though  he 
jL  charged  of  tenths  whenfoever  it  (hall  be  granted  hy  the  ^^*^l^^ 
clergy,  if  the  clergy  after  grants  a  tenths  though  he  who  has  the  tiou  when 
exemption  be  party  to  this  grants  yet  his  exemption  remains :  for  ^^^  ttnih% 
this  accords  with  the  grant     19  H.  6.  62.]  Xand*°^' 

aflfented  tp  it,  yet  he  has  not  loft  the  advantage  of  his  charter  by  not  fpeaking  of  it  before;  for 
none  there  had  power  to  allow  it  or  difallow  it ;  and  if  he  had  vottd  agiioil  the  granting  the 
temhs,  yet  a  grant  by  *the  major  part  would  have  been  fufitcient  +  whether  he  would  or  no. 
fir.  Parliament,  pi.  88»citea  S.  C.  and  ao  H.  6.  la.-— «f  The  larger  edition  in  folio  of  Brooke, 
i»  (enconter  fon  Ibveraigne)  which  is  mifpriotcd  for  (eucontcr  fon  Coiea]  and  fo  ate  the  other 
editions. 
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2.  Strangers  mall  not  be  hound  to  take  notice  of  a  particular  aSl 
of  parhament,  as  they  (hall  of  a  general  a6l.  fir.  Double  Plea, 
pi.  74.  cites  37  H.  6.  15. 

3.  Confirmation  hy  a€i  of  parliament  cannot  alter  a  condition^  or 
make  an  tU  writgood^  viz.  Of  a  thing  which  is  not  comprifed  within 
the  grants  but  contra  of  a  thing  contained  in  the  grant,  viw.  The 
king  grants  a  manor  habendum  with  the  advowlon,  &c.  but  if 
he  grants  my  land^  and  this  is  confirmed  hy  aH  of  parliament^  this  is 
good;  note  the  diveriity.     Br.  rarliament,  pi.  71.  cites  38  H.  6. 

37  &  38- 

4.  Where  a  man  has  title  to  land  hy  a  tailj  and  after  the  fame  So  where 

land  is  given  to  him  hy  parliament^  his  heir  Jhall  not  be  remitted  \  'f'^^*^^"^' 
for  by  the  a£l  of  parliament  all  other  titles  are  excluded  for  ever ;  and  the     ' 
for  it  is  a  judgment  of  the  parliament,  that  this  gift  only  (hall  lan<i  i* 
ftand ;  per  Englefield  J.     Br.  Parliament,  pi.  73.  cites  29  H.  8.  gj^"^'^  ^^^ 

Button  V.  Savage.  li'amcn^t?n  * 

fee,  the  tail 
if  determined;  fo  that  the  heir  (hall  not  avoid  leafcs  or  charge  made  by  bis  father,  &c.  for  the 
lall  ftatutc  binds  all  former  titles  and  eiWes  not  excepted.     Ibid. 


5.  An  aft  of  parliament  between  particular  perfons  (hall  not  *  Godb. 
hind  fir  angers.     And  therefore  it  ^s  adjudged  in  the  cafe  of  the  i^p^*'*^?' 
prior  of  Caftlc-acre  and  the  dean  of  St.  Stephen's  (as  appears  by  \  thc"afc 
the  record  thereof  21  H.  7.  i.  upon  the  ftatute  2  [i]  H.  5.  of  Chalk  v. 
cap.  7.  which  gave  the  lands  of  priors  aliens  to  the  king),  that  ?*'?•*''** 
this  would  not  e:ttingui(h  an  annuity  of  the  *  prior  of  Castle-  Barrmg- 
ACRE,  which  he  had  out  of  a  reftory  parcel  of  a  priory  alien,  ton's  cafe, 
notwithftanding  there  was  no  faving  in  the  aft.     And  Mich.  25  '*'  '  ^\ 
ic  26  Eliz.  in  f  Boswell's  cafe  in  the  Court  of  Wards,  it  was  sfc.Vy  * 
refolved,  that  \yhen  an  aft  makes  any  conveyance  good  againft  the  the  name  of 
king,  or  any  other  perfon  or  perfons  in  certain,  this  ihall  not  toll  ^||^^^^^^' 
the  right  of  any  other,  diough  there  be  no  faving  in  the  aft.  poration  of 
8  Rep.   138.  a.  cited  per  Cur.    Pafcb.  8  Jac.  C.  B.  in  Sir  Bridg- 
Francis  Barrington's  cafe.  '     ^^''^^^^^1'^^ 

it  never  was  feen  that  •  ftatate  or  other  thing  available  to  one  rcfped,  (ball  be  taken  or  expounded 
to  nake  a  thing  good  (Q  all  it fpedi, 

(E)     mat 
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(E)    IVbat  Perfms  (hall  be  bom  J  by  a  Statute  noi 

being  named.    Infants. 

« 

,         [i.    A  N  infant  (hall  be  bound  by  the  ftatute  of'  20  £•  3.  •  .  • 
Jr\.  of  receiptsy  to  put  in  fecurity  according  to  the  Jlatvte  for 
the  value^  becaufe  the  fecurity  is  a  latere^  aod  the  words  of  the 
.ftatute  are  general  (ifany).     33  H.  6.  6.  adjudged*] 

2.  A  Jlatute  which  gives  corporal  punijhnunty  (hall  not  bind  an 
in&nt.  Contra  of  other  Jiatutes^  if  they  do  not  except  infants* 
Br.  Coverture,  pi.  68.  cites  DoA.  &Stud.  lib.  2.  fol.  113. 

3.  An  infant  is  not  taken  within  the  fiatute  of  freflm.  2« 
iop.  25.  that  faikr  of  record  in  ajfife  Jhall  make  a  diJTeifor ;  for 
the  fiatute  £hall  have  reafonable  conftrudion.  Br.  .Parliamenty 
pi.  41.  cjtes  4  H.  7.  10. 

Is/c?  ]    ^*  ^^     Private  Statutes,  Notes^  and  *  Pleadings. 

I.  A  'MAN  was  refiored'by  parliament  to  land  forfeitedy  andbdd 
jLjL  writ  to  the  ejcheator  to  put  him  in  pojfejjiony  and  be  returned 
dijlurbed  by  JV.  who  came  and  faid  that  be  had  no  notice  of  the 
rejlitution  by  parliament^  &c.  And  per  Jufiiciarios,  he  is  excufed 
till  notice,  by  which  iflue  was  taken  that  they  occupied  after 
notice ;  quod  vide,  that  notice  is  requifite  upon  an  ad  of  parlia- 
ment} the  reafon  feems  to  be  inafmuch  as  it  is  a  particular 
matter ;  for  it  feems  of  a  general  a£l  all  are  bound  to  take  notice. 
Br.  Parliament,  pi.  35.  cites  43  AiT.  29. 

2.  It  was  faid  that  a  private  a£t  of  parliament  JbaU  not  conclude 

men  as  a  general  aSlJhall  do,  nor  ftrangers  to  it  are  not  fo  bound 

to  take  thereof  notice  as  privies  ares  quod  nota.    Br.  Parliament^ 

pi.  27.  cites  37  H.  6.  15. 

tf^ntfowii*      3,  A  particular  aft  was  made,  that  the  Chancellor  calling  to  htm 

'^  *niw     9nejuflice  may  award  fuhpoena  between  A,  and  B.  and  make  an  end 

ma  1/ far-    ^  '^^  matter.    There,  by  all  the  jufiices  except  Littleton,  they 

iUmeut       flail  not  award  fubpoena  general,  but  fpecial  fubpeena  making 

^^nUnd  '^^^^^  ^f  '*^  ^^'»   f^^  ^^  ^*''  purfue  the  aS:  flri^fyf  and  a 

7eria7nty^  common  aft  for  common  profit  ihall  be  conftrued  largely ;  ^uarg 

»Dd  other-  if  the  jujiice  JbaU  be  named  in  the  fubpoena.  ^are  if  the  juftia 
aot^md  ''  '^  ^^  Chancellor  may  call  to  him  another  jufticej  ct  non 

Br.  F^a-  adjudicatujT.    Br*  Parliament,  pi.  61.  cites  14  £•  4.  2. 

iDeiit,p1.66. 

ciU9  ««  £•  4'  47.— —Br.  Brilf,  pi,  399.  cites  S.  C. 3  Lc.  133.  Arg.  citci  S.  Ci 

S.  P.  S9  of  4.  Where  in  a6Hon,  voucher  or  cid  prayer  is  again/i  the  queen^ 
^"^rnhtto  ^^  '*  c>fole  perfon  by  fiatute  in  fome  cafes  \  and  in  thefe  cafes  it 
{^implead,  ougbt  to  be  pleadedy  and  Jhewn  certain ;  becaufe  it  is  a  private 
ed,  vouched  ftatute ;  per  Brian  Ch.  J.  and  others  |  quod  non  negatur*  Br. 
illT%r.  Pl««»ing«,  P>.  71.  cites  3  H.  7.  14. 

Parlia«cnt,  pi.  38.  citci  S,  C« 

5.  When 


dtatute0«  so^ 

5.  When  a  private  aft  is  pleaded,  it  is  not  good  to  fay  inttr 
mUa  inaSHtaf  ejij  &c.  but  if  it  concerns  fevefal  diftinft  matters, 
to  recite  ail  tliat  concerns  the  materia  fubjeSla^  and  to  aver  that  it 
is  all  that  concerns  this  matter.  Freem.  Rep.  75.  pi.  92.  Trin. 
1673.    Ld.  Byron's  cafe. 

6.  Every  man  is  fo  iar  party  to  a  private  zGt  of  parliament,  as 
not  togainfay  it^  but  notfo  as  to  give  up  his  inter eji.  It  is  the  great 
queftion  in  Barrington^s  cafe,  8  B.cp.  The  matter  of  the  aft 
there  direSs  it  to  be  between  the  forejiers  and  the  proprietors  of 
the  foil  \  and  therefore  it  (hall  not  extend  to  the  commoners  to  take 
4tway  their  common :  fuppofe  an  a£l  fays,  whereas  there  is  a  con^ 
troverfy  between  A.  and  B.  It  is  enaSied  that  A.  Jhall  enjoy  it. 
This  does  not  bind  others,  though  there  be  no  laving ;  becaufe  it 
was  only  intended  to  end  the  difference  between  them  twos  per 
Hale  Ch.  J.     Vent.  176.  in  cafe  of  Lucy  v.  Levineton. 

7.  When  a  private  iratute  is  mtfpleaded^  and  l\\c  plaintiff  demurs  ^f  «  privtw 
thereupon,  but  does  not  Jhew  the  mifpleading  for  caufe ;    it  was  ^!l."**.,**3 
doubted  whether  the  Courts  may  either  by   the  printed  book  of  the  Court 
ftatutes,  or  by  the  record,   or  otherwife,  take  notice  that  the  »«« «akc  ft 
ftatutc  is  otherwife  than  the  party  has  pleaded  it.     Sid.  356.  p°^^d^|'*' 
pi.  7*    Hill.  19  &  20  Car.  2.  B.  R.     Holby  v.  Bray.  un^iefs  the 

plaintiff  de* 
•iet  it)  U  he  might  by  pleading  mtltiel  record ^  «r  by  alleging  tbat  it  it  further  tnuStd^  &c.  and 
then,  if  it  it  material,  be  (ball  uke  advantage.  Ld.  K.aym.  Rep.  382.  Mich,  to  W.  3. 
riatt  V.  Hill. 

8.  Private  a£Is^  which  |0  to  one  particular  thing,  are  to  be  [  ^03  1 
interpreted  literally.     2  Mod.  57.  in  cafe  of  Threadneedle  v.     ^c 
Lynam.  Arg.'in  cafe 

of  Wroth  V.  the  Coimtefa  of  Suffex. 

9.  Private  a£b  of  parliament  may  be  put  in  ijfue^  and  tried  by 
the  record  upon  nul  tiel  record  pleaded,  unlefs  they  are  produced 
4xemplified^  as  was  done  in  the  Prince's  case,  in  my  Lord 
Coke's  8  Rep.— and  therefore  the  averment  of  nul  tiel  record 
was  refufed  in  that  cafe.    Hale's  Hift.  of  the  Law,  i6. 

(E,  3)    Fkadings  in  A£Hons  on  Statutes  w  ^^»^^/.  ^^ii^e?' 

citala. 

I.  TN  trefpafs,  the  plaintiff  declared  for  dijirefs  in  one  county^ 
X  and  carrying  it  into  another  county^  which  is  prohibited  by 
the  ftatute,  znd  did  not  make  mention  of  the  flat ute  in  his  writ  or, 
lountj  and  exception  taken ;  et  non  allocatur ;  the  reafon  feems 
to  be,  inafinuch  as  it  is  a  general  Aatute  which  prohibits  that 
none  (hall  do  it;  contra  of  particular  ftatutes,  as  appears  in  the 
time  of  H.  7.    Br.  Parliament^  pi.  32.  cites  30  Aff.  38. 

2.  Ana^  of  parliament  of  reftitution  of  the  heir  after  attainder 

-  of  treaibn  was^  that  the  heir  may  enter^  except  where  the  king 

was  bound  to  recompenfoj  and  he  brought  fcire  facias  upon  the  a£t 

to  repeal  letters  patents  made  by  the  lung  to  J.  N.  in  fee,  to  fliew 

wbereforo 
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wherefore  the  landjhould  not  he  refumedand  delivered  h  the  plaintiffs 
and  this  word  (refumed)  was  not  in  the  a£f;  and  yet  the  bcft 
opinion  was*,  that  this  furplufage  in  a  judicial  writ  is  no  defauk. 
Br.  Nugation,  pi.  8.  cites  7  H.  4. 

3.  In  adion  upon  the  Jlatute  of  labourers^  Pafton  would  have 
counted  and  rehearfed  the  ftatute  in  his  count;  but  Prefton  faid, 
he  need  not  rehearfe  the  ftatute  by  I  which  he  counted  without 
rehearfing  it,  quod  iv>ta ;  the  reafon  feems  to  be  inafmuch  as  it  is 
a  general  ftatute,     Br.  Parliament,  pi.  15.  cites  5  H.  5.  11. 

4.  Where  yir«  of  a  writ  is  given  by  thejidtute^  and  a  man  takes 
common  writ^  he  wall  not  have  damages^  but  according  to  the 
common  law,  et  e  contra,  if  he  takes  the  form  of  a<Sion  given  by 
the  ftatute:  but  where  no  new  form  is  given  by  the  ftatute^  there 
he  ftiall  recover  upon  the  ftatute  by  writ  of  common  form  ;  note 
the  difference  by  the  beft  opinion.  Br.  A&ion  fur  le  Statute, 
pi.  6.  cites  9  H.  6.  2. 

5.  Where  it  is  enaifed^  that  J.  S.  Jhall  anfwer  of  all  riots  and 
trefpafjes  done  to  JV.  N.  by  bill  in  B.  R.  and  writ  ijpied  to  anfwer 
to  certain  riots  and  trefpaffes  according  to  the  aSiy  &c.  and  did  not 
exprefs  certainly  what  riots  and  trefpaffes^  and  per  Judicium,  the 
defendant  was  therefore  difmiffed  5  for  though  the  a6l  he  general^ 
yet  the  writ  Jhall  be  fpecial\  but  the  courfe  in  B.  R.  is  to  award 
capias  ad  refpondendum  to  certain  trefpafles  or  felonies,  and 
well;  but  contra  it  ftiall  be  upon  a  fpecial  ad  of  parliament 
Br.  Parliament,  pi.  74.  cites  24  E.  4.  47. 

6.  Information  was  brought  in  the  Exchequer  for  giving  of 
liveries,  and  did  not  declare  upon  what  fiatute  of  liveries^  and 
exception  was  taken,  et  non  allocatur;  inafmuch  as  it  was  f%r 
the  iingy  and  the  bejl  Jhall  be  taken  for  hinij  fcilicet^  that  which  gives 
the  greateji  punijhmenty  as  it  feems.     Br.  Adion  fur  le  Statute, 

r  ^   ,  n  P'-  47-  cites  5  H.  7.  17. 

L  5^4  J  7,  And  in  a£tion  oiwafle  a  man  fliall  recite  the  Jlatute  of  Moy^" 
i^tf/I/f ftf-  rf/7»ir^dr,  inafmuch  as  no  aSliori  of  wafte  was  at  the  common  law. 
ISnt/o/'    Br.  Adion  fur  le  Statute,  pi.  47.  cites  5  H.  7.  17. 

yearior/ifft 

(he  iUtoie  (haU  be  rehearfed,  becaufe  there  -was  no  other*  a£lion  or  prohibition  at  common  Uw, 

Br.  Parliament,  pi.  75.  cites  S.  C.  per  Mordant. 

S.  P.  Br.  8.  But  againjl  guardian  in  chivalry,  and  tenant  in  dower^  it  is 
^f'**'"ci?ea  o^herwife  \  for  of  this  prohibition  was  at  the  common  law.  Br, 
L'c?p«"  A6lion  fur  le  Statute,  pi.  47.  cites  5  H.  7.  17. 

Mordant. 

S.  P.  And  g.  But  in  aftion  of  debt  againfi  admlnijirators  by  ftatute  he 
by  ex^*"**  fliall  not  rehearfe  the  ftatute.     Br.  Aftion  fur  le  Statute,  pi.  47. 

cutoraj'.r       citeS  5  H.  7.  I7. 

bwtU  ttfpor"    , 

tatii  in  vita  tefiatotU  \  for  a£lion  of  trefpaCi  was  tt  common  law  before  in  other  cafet.    l^t.  Far* 

liament,  pi.  75.  cites  S.  C. 

s.  P.  And  10.  And  in  formedon  in  defender^  which  is  only  by  ftatute,  the 
^yjlfor^at,  ^^w^c  is  not  rehearfed  i  but  this  is  inafmuch  as  the  writ  is  n- 
•nd  the  boarfii 
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htarjkd  in  the  ftatute^  as  it  is  of  quod  ei  deforceafk     Br.  AAion  l*«»  *>« 
fur  fe  Statute,  pi.  47-  citc§  5  H.  7.  17.  ^^^l^t 

either  in  bit  writ  or  count;  but  egntra  in  trrfpafi  upQH  the^MtutexofforcihU  tntn  etti rf malefaaor^ 
injfarh^  the  flatnte  fball  be  rehearfed  in  the  writ ;  for  ihe  lUtute  »  in  the  afiirmative*  and  unleOl 
it  be  rehearfed,  it  dbca  n«t  appear,  whether  he  brings  the  a^oo  at  the  common  Uw,  as  be  may, 
or  4ipon  the  ftatute.    Br.  Parliameot,  pi.  75.  cites  S.  C.  . 

11.  Where  an  aA  of  parliament  is,  that  grants  made  to  cities  Br.  Corpo- 
and  boroughs  Jhall  he  good  fecundum  eorum  contenta^  there,  if  the  eV^'Jjhi/ii 
grant  be  not  good,  lAe  adof  parliament  does  not  make  it  good ;  £.'4. 55, 
for  it  is  fecundum  eorum  contenta.     Br.  Parliament,  pL  64.  cites  S^*  S.  C» 
21E.  4.  56,57. 

12.  A  man  (hall   take  advantage  of  a  general  ad  without  S.  P.   Br^ 
pleading  it.     Contra  of  a  particular  adk.     Br.  Parliament,  pi.  64.  ^'"Ig^tS 
cites  21  E.  4.  56,  57.  aH.7-'»4.— 

A  ftatute  it 
made  general  for  aU  men,  therefore  may  be  pleaded  ftntral!jf%  But  farticuhr  Jtstta**  wbicb  go  \gk 
particular  men  (hall  be  otUrxi'ife,     Br.  Parliament,  pi.  40.  cites  4  H,  7,  8. 

13.  If  an  a£i  is  made  which  pardons  all  men  which  were  with 
the  party  of  IL  3.  In  pleading  this  ftatute  he  ought  to  fay^  that 
be  was  with  the  party  of  R.  3.  But  if  the  flatute  be  general, 
there  is  no'need  for  the  party  to  allege  it,  inafmuch  as  all  men 
are  bound  to  have  conufance  .thereof.  And  alfo  when  a  Jiatute 
is  made  for  the  benefit  of  one  man^  if  he  will  not  ufe  the  advantage 
thereof  by  (hewing  it,  it  is  at  his  perils  as  if  the  king  will 
pardon  a  man  by  his  charter,  he  (ball  not  have  benefit  thereof 
unlefs  he  will  himfelf.  See  D.  27.  b.  28.  a.  pi.  180.  Hill. 
28  H.  8.  in  the  cafe  of  the  Abbot  of  Weftminfter  v.  the  Exe- 
cutors of  Clerk. 

14.  The  ftatute  of  32  H^  %•  cap,  9.  made  againji  maintenance  h.  was  ia. 
'  was  recited  to  be  made  at  a  parliament  begun  28  April,  32  H.  8.  <li^ed  and 

whereas  it  began  on  28  Apr.  31  H.  8.  and  was  continued  by  lulJjy  ^f, 
prorogations  till  32  H.  8.  and  then  the  ?&  was  made,  fo  that  no  mififmeMor 
parliament  was  held  as  the  plaintiff  recited.     It  was  agreed,  that  '>>  altering 
the  count  (hall  abate  for  the  mifrecital.     PL  C.  79.  a.  84.  a.  "Znffhxzh 
Hill.  6  &  7  £.  6.    Partridge  v.  Strange  and  Croker.  be  with  the 

other  com- 
mtflioners  figned  in  purfuance  of  the  land-tax  s9,  wbicb  was  enafted  at  a  feifioos  of  parliamcnC 
beld  in  {tfovember,  qaarta  Annae  Regiuas.  Excepttoo  was  takeo,  that  in  the  indi^ment  the  a6fc 
was  not  well  fet  forth ;  for  though  the  writs  of  parliament  were  returnable  thf  i^b  of  Jun*^  the 
time  mentioned  ia  the  indidmenc,  and  right  according  to  the  printed  book,  yet  being  profgmed 
till  OOohtr,  the  (eflions  did  not  commence  till  then ;  whereupon  the  indi^^meot  wss  quamcd. 
11  Mod.  113.    Ptfch.  6  Ann.  B.  R.    The  Queen  v.  HickeringiU. 

15.  Where  one  a^  prohibits  a  thing  and  another  infli&s  a  f  ^05  1 
penalty  for  doing  it,  both  the  ads  muft  be  recited;  for  they  are  ow.  135. 
both  as  one  adl ;  per  Saunders  Ch.  B.     PI.  C.  206.  in  the  cafe  of  s.  c.  cued 
Stradling  v.  Morgan.  bJrton  j. 

but  fays,  that  where  tbe  ftatute  ti  only  revived  wtcbout  any  addilioa  to  it,  there  contra  formam 
Aatuti  ia  enough. 

16.  If  there  be  an  aft  of  parliament,  in  which  are  diverfe  r*"P'*5?' 
branches^  a  man  may  mention  one  only  if  it  fcrvcs  his  ♦  purpofe ;  Ijy,rii* 

Vol.  XIX*  P  p  but  meat  it  ii 
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'never  ufcd  but  pcT  Htrpcf  J*  if  there  be  in  the  aft  a  frovifo  or  exceptiony  or 
'"•  *^Q*f\  other  matter ;  becaufe  fuch  provifo  or  exception,  &c.  is  parcel 
than/rrvf*  of  evcry  branch,  fo  that  the  branch  is  not  perfcft  law  without 
hhfurpofe.  It,  fuch  f  provifo,  &c.  ought  to  be  pleaded  by  the  party.  PI.  C. 
not  prca?"^  410.  b.  in  the  cafe  of  Newys  &  Scholaftjca  v.  Larkc. 

the  whole  tft.    1).  I03»  b.  pi.  7.     Mich.  1  &  8  Ph.  &  M.     FulmsrUon  v.  Steward.— ——S.  P. 

3  Jo.  50.     £.  of  Shaftibury  v.  Ld.  Digby. 2  Vent.  215.   Anon— For  every  part  of  it  %%  an 

a£^,  aad  part  of  a  ftatuie  may  be  publick  and  part  private,  as  the  ftatute  of  WelL  a.  Per  Brulg- 
maii  Ch.  J.  And  for  the  fir  ft  citri  PI.  C.  65.  Dive  v.  Maningham;  and  for  the  laft  cites  Hob* 
227.  Nccdirr'i  cafe;  and  that  the  ftatute  of  Recufancy  \t  general,  bot  that  part  of  it  which  coo* 
cerna  unive'fitiet  prefenting  to  the  livings  of  recufants  is  privatct  and  moft  be  pleaded^  he  cited  to 
Rep.'    Chancellor  of  Oxford's  cafe.     Sec  Sid.  24.  in  the  cafe  of  Allen  v.  Rohinfon. 

f  S.  P.  Br.  Pleadings,  pi.  164.  ciccs  to  U.  7.  19.  15.  though  the  provifo  arifes  to  his  difad- 

vantaj^e. -And  it  was  faid  by  Treby  Ch.  J.  ih^t  where  an  exception  is  incorporated  in  the  tody 

of  the  ciavjty  he  who  pleads  the  claufe  ought  alfo  to  plead  the  exception ;  but  when  there  is  a 

tltiufffar  the  benefit  of  the  pleader t  and  afre*  wards  foiiov^s  a  provifo-  xuhicit  is  againfi  him^  he  (h^ll 

lead  the  claufci  and  leave  it  to  the  advcifary  to  ftiew  the  provifo.    Ld.  Rayoi.  Kep.  120.    Micfa. 

W.  8«    Jonei  v.  Axeo.  ^ 
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th\%  diver-  17.  Where  a  man  will  take  benefit  of  an  a£f  of  pardon^  he  muft 
"f  ken'bt  ov^f'^  ^^^^  ^^  "  «^^  ^  perfon  excepted  \  but  where  he  claims  no 
firotherick,  benefit  by  it,  but  only  to  keep  that  which  he  had  before  the  a£l, 
that  he  that  in  fuch  Cafe  he  need  not  make  fuch  averment ;  per  Harper  and 
"Hdvantgeof  ^Y^^  accordingly.     PI.  C.  488.  in  NichoU's  cafe. 

««  aSi  of  parliament  wi/A  an  exception  fnuft  Qiew  hirnfelf  out  of  the  exception,  vix.  If  the  ex* 
ceptions  be  ofperfuns  the  rule  holds  \  becaufe  the  Court,  upon  reading  of  the  ftatute,  cannot  koow 
whether  he  be  the  perfon  excepted  or.  not;  and  therefore  the  party,  who  knows  hirnfelf  bcfl  in 
that  cafe,  muft  ftiew  himfelf  out  of  the  exception  :  and  it  is  an  advantage  given  by  the  ftatute  to 
fuch  !•  are  not  difjibled  to  take  it  by  the  exception ;  but  if  the  exception  be  of  offences^  of  which 
the  Court  may  be  informed  by  reading  the  ftatute,  he  that  pleads  the  ftatute  need  not  fay,  that  it 
is  in  offence  not  excepted;  and  for  this  he  cited  Noy.  99.  Mo.  619.  la  Mod.  612*  Hill.  13 
W.  3.  B.  R.  in  the  ca(e  of  Ingram  v.  Foot. 

Hull  Ch.  J.  faid,  he  was  not  fati&Bcd  with  the  cafcS)  where  it  is  held,  that  a  man  pleading  ao 
%dL  of  pardon  ought  to  aver,  that  be  is  not  within  the  exceptions;  but  the  faid  matter  ought  f  be 
replied  by  the  plaintiff  or  the  Attorney  General^  as  the  cafe  happens  to  be.  And  it  is  fo  in  all  cafcS 
ol  private  ads  of  pardon  whatfoever;  and  the  cafes  to  the  contrary  are  not  founded  upoa  fohd 
reaiou,    Ld.  Raym.  Rep.  709.     Hill.  13  W.  3  B.  R.  in  the  cafe  of  Ingum  v.  Foote. 

18.  In  an  adion  upon  a  ftatute  which  prohibits  a  thing  upon 
which  a  penalty  is  demanded,  the  iflue  may  be  non  culp,  or  non 
debet  \  and  fo  it  has  been  oftentimes  rcfolved  in  this  Court.  Cro. 
E.  766.     Trin.  42  Eliz.    Wortly  v.  Herpingham. 

19.  Statute  of  limitations  being  pleaded  to  be  made  24  yoc.  was 
held  to  be  naught ;  but  in  another  cafe,  it  being  pleaded  to  be  madt 
in  the  2  \Jl  year  of  the  reign  of  King  James  over  England^  Scot" 
land^  &c,  was  held  good  enough :  they  would  not  take  notice  what 
year  of  his  reign  over  Scotland  it  was,  it  being  right  for  England. 
But  it  was  agreed,  that  though  this  is  an  act  that  the  judges  (hall 
take  notice  of,  being  general,  yet  if  the  party  takes  upon  him 
to  plead  it  fpecially,  and  miAakes,  it  is  fatal  to  him.     Freem. 

£506]*  Rep.  311.  pi.  380.  in  Cane.  Anon. 

The  Court!  20.  The  fureft  way  of  pleading  an  a&  of  parliament  is  to 
minftcr  Jhi^^  that  the  parliament  was  held  Jucb  a  year  of  the  king^  without 
ought  to  taking  *  notice  of  the  commencement^  which  is  good  pleading ;  per 
take  notice  Levins,  Serjeant.  Ld.  Raym.  Rep.  210.  Paich.  9  W.  3.  in 
!f  Lu^tf   the  cafe  of  Birt  qui  tam,  &c.  v.  Rothwell. 

gtnning  ox  ^  •  ' 

all  parii»«£nU4  per  Cur.    Ld.  Raym.  Rep.  Q43.    Pafcb.  io  W.  3.  $•  C.  ■      -  S.  P.  Lev.  t^B* 

Mi«b..aa  Qit^  a,  B.  Rv  io  xh%  caic  of  tbc^jMb.  Wild*  ^  ^  ^  WheiC 
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21.  Where  in  pleading  an  a(Sl  of  parlianlent  il  is  faid,  that 
the  parliament  continued  ufque  ad  fuch  a  day^  the  words  (ufque 
ad)  in  fuch  cafes  of  a£h  of  parliament  always  include  the  day  to 
which  the  ufque  ad  is  applied ;  but  in  all  9ther  cafes  the  ufquo 
ad  is  exclufivc  of  the  day.  But  in  cafes  of  afts  of  parliament 
it  is  ufuaily  faid,  that  the  parliament  was  held  ufque  ad  fuch  a 
day,  quo  die  it  was  prorogued.  Arg,  to  which  the  Court  agreed. 
And  Treby  Ch,  J.  faid,  that  the  word  prorogation  was  not  found 
upon  the  Rolls  till  the  time  of  £.  4.  Ld.  Raym.  Rep.  2I0« 
Pafch.gW.  3.     Birt  Qui  tarn,  &c.  v.  Rcihwelh    . 

22.  Where  an  a^ien  is  brought  upon  aftatute^  as  the  ftatute  of  Ifapublick 
H.  8.  of  non-refidence,  which  was  no  offence  at  common  law^  and  J^^^i"*^" 
he  mi/recites  the  Jlatute^  fo  as  there  is  no  fuch  ftatute  as  he  has  the  time, 
declared  upon,  and  he  concludes  contra  formamjiatutiy  it  is  ill;  if  the  pica 
for  though  the  ftatute  be  a  general  ftatute,  yet  the  plaintiff  has  ^  ^^  "? 
confined  himfelf  to  that  ftatute,  upon  which  he  declared  by  thefe  ftatute 
words,  contra  formam  ftatuti.     Ld.  Raym.  Rep.  343.     Pafch.  which  th« 
10  W,  3.     Birt  Qui  tam  v.  Rothwell.  hw'pfeadcd 

by  vigore  ftatuti  prxdi£li,  or  contra  formam  ftatuti  praedidi,  thi$  mifrecital  will  be  fatal;  but  if 
the  conclufion  be  contra  formam  ftatuti  generally,  the  judges  will  take  judicial  notice  of  it  aa  much 
as  if  it  had  been  Ihewn  in^he  plea.  And  the  fame  law  of  any  other  variance.  Per  Holt  Ch.  J. 
Ld.  Raym.  Rep.  382.     Mich,  to  W.  3.  in  the  cafe  of  Piatt  v.  Hill. 

23.  When  a  fejfion  of  parliament  is  held  after  a  proroga^  Ifanaaion 
thn,  then  they  fay,  that  it  was  held  by  prorogation  fuch  a  day ;  u™  .^^^4 
but  they  never  fay  held  the  day  of  the  adjournment,  but  fuch  a  of  pariia- 
day  of  the  feflions,  without  taking  notice  of  the  adjournment^  pe°^  and 
which  is  a  continued  afl.     Ld.  Raym.  Rep.  343.     Eafter  10  j^/l'^ 
W.  3.  in  the  cafe  of  Birt  qui  tam,  &c.  v.  Rothwell.  have  been 

held  6y  pr9» 
rogation  ^vben  it  %uMt  by  adjournment ^  it  will  be  fatal ;  and  before  the  timex>f  H.  6.  tAs  of  parlia- 
ment were  by  way  o^  petition  and  anfwer.  Per  Holt  Ch.  J.  12  Mod.  602.  Mich.  13  W.  3. 
JB.  R.  Anon. 

When  a  ftatute  is  made  at  a  feffion  of  parliament  held  by  prorogation,  the  moil  brief  and  fure 
way  is  to  plead  quod  ad  feftionem  parliamenti  tent.'  fuch  a  day  and  year  at  fuch  a  place.  Lutw. 
140.  in  a  note  there,  cites  Cro.  J.  111.     Kord  v.  HuiUtr.  Cro.  J.  111.  pi.  g.     Hill.  13 

Jac.  B.  R.  The  cafe  was,  the  plaintiff  fuppofed  the  ftatute  to  be  made  ad  pariiameotum  tentuns 
8  Eliz.  whereas  it  began  5  Elis.  and  fo  it  ought  to  have  been  ad  feftioncm  parliamenti  tent.'  ia 
anno  8vo.  Eliz.  and  thereiorc  after  demurrer  it  was  ruled  to  be  ill. 

24.  There  is  not  that  ftri6lnefs  required  in  pleading  an  ad 
of  parliament  upon  a  collateral  matter,  as   when  it  is  diredUy 

£le2uled  againft  the   icing.      12  Mod.  613.      Hill.   13  W.  3. 
I.  R.  in  cafe  of  Ingram  v.  Foot. 

25.  Tenant  JFor  years  cannot  aflign  over  his  term  without 
writing;  but  the  affignment  may  be  pleaded  without  faying  it 
was  by  deed.  If  a  thing  might  have  been  done  at  common  law 
without  writing,  and  an  2&  of  parliament  comes  and  (ays  it  (ball 
not  be  good  without  writing,  that  fhall  not  alter  the  manner  of 
pleadings  but  the  pleading  (hall  continue  as  before,  and  its  being 
in  writing  (hall  come  in  evidence :  hut  if  a  thing  be  made  good 
originally  by  a£f  of  parliamenty  there  vbu  muft  plead  all  the  cir- 
cumftances  of  the  a£)^  as  upon  the  uatute  of  32  H.  8.  of  wills^ 
you  muft  fet  out  that  the  will  was  in  writing,  and  fo  plead  it ; 

Pp  2  per 
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E'  Cur.     12  Mod.  540.    Trin.  13  W.  3,  B.  R.     Birch  r. 
Ilamy.  ^ 

26.  H^hin  a  JIatute  gives  a  plea^  it  mujl  he  pleaded  in  the  ttfords 
tftheJlatuU\  per  Holt  Ch,  j[.  ii  Mod,  207.  Hill.  7  Ami. 
B.  R.    Hull  V.  HoUiday. 
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*  (E.  4)     Procefs  in  AvSllons  on  Statute?. 

N  adions  given  by  ttatutc,  a  man  (hall  not  have  ofher 
,  procefs  than  is  limited  in  the  ftatutc;  but  if  it  comes  in  iy 
prefentment  or  by  indiStment^  procefs  of  outlawry  lies  ;  but  where 
writ  which  was  at  the  common  law  before  is  given  in  a  new  cafe, 
astiebt  agatnft  executors,  or  trefpafs  for  executors  of  goods  carried 
away  in  the  life  of  the  teftator,  fuch  procefs  (hail  be  made  as  it  was 
in  thofe  anions  before  at  the  common  law ;  per  Babb.  Br.  Pro- 
cefs, pi.  57.  cites  8  H.  6.  9* 

Scc(E.3).  (E.  5)     Mifrccital. 
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F  the  king  by  aSl  of  parliament  recites  an  a£l  where  there  is 
nnfuch  a6l^  and  confirms  the  fame  ejiate  of  the  party  contained 
in  the  a£i^  this  is  a  conclufion  to  all  to  fay,  that  the  tenant  had 
nothing  in  the  land  at  the  time  of  the  making  of  the  a<Sl,  or  at  the 
time  of  the  confirmation;  per  Huficy.  Quaere.  Br.  Parlia- 
ment, pi.  78.  cites  9  H.  7.  2, 

2.  If  a  man  in  an  action  or  pleading  alleges  a  ftatute,  and 
•See pi  3.  mifrecites  it  in  matter  or  in  year^  »  day  or  ^ place^  the  other  may 
—+  It  hts  demur  generally ;  for  there  is  no  fuch  ilatute,  and  then  there  is 
hoidcnnc.  no  fuch  law ;  for  everyone  who  mctldles  with  it  ought  to  fliew 
cHLtyio  the  law  truly;  but  in  cafe  of  the  king  it  may  be  amended,  and 
^h«  *"  ^^'^  *"  another  term.  Contra  for  a  common  pcrfon.  Br.  Par- 
countvthe    liament,  pi.  87.  cites  23  H.  8. 

parliamrni 

was  holdcn,  but  that  the  omilTmn  of  the  day  is  no  fault,     s  Hawk.  PI.  C.  Abr.  227.  S.  6j. 
J  S.  C<  cUcti  Arg.  2  BulU.  49  iu  ca(c  ot  Crcfwick.  V'.  Rookil>y. 

S.  C.  and  J.  If  one  recites  a  flatute  made  fuch  a  day  where  m  flatu*e  was 

r  db^^  ^^^^^  ^'  '^^'  ^^^'^  ^^  ^^  failed ;  for  he  does  not  refer  the  ftatutc 
Hill  rg  *  ^^  ^^e  knowledge  of  the  judges,  as  he  had  done  if  he  had  &id 
Khz.  c.  St    contra  formam  ihtuti  in  fuch  cafe  made  and  provided,  in  which 

\vh!j  ***  ^^'^  ^^^  ^^  ^^  '^'^^  '^^  ^*^  would  refer  the  thing  to  fuch  (latute 
Anirou-l  AS  had  been  apt  for  it,  but  he  has  recited  one  a<^,  and  he  does  not 
8.c.citcd2  intend  any  other;  and  if  there  be  no  fuch,  then  he  has  grounded 
rlrna^^V"  ^'^  a£lion  upon  that  which  is  not,  and  fo  the  recital  of  the  day, 

^aV. which  is  furplulage,  makes  the  matter  vitious,  if  it  be  mifrecited. 

But  where  Arg.  PI.  C.  79.  b,  and  Ibid.  84.  b.  S.  P.  accordingly,  by  Moa- 
oiF  NWch  ^^Sue  Ch.  J.  in  cafe  of  Partridge  v.  Strange  &  Crokcr. 

pleaded  z  private  a&  af  parliament*  and  tntjiook  tbi  day  of  the  eomrnencmunt  of  tbt  parliament^  die 
otb'  I  party  demurred  generally.  But  judgment  was  given  againU  [it  fecros  that  it  mould  be  (foi)] 
(he  biikop;  for  tbou^ii  ihe  lA  be  private,  whereof  ihc  Court  U  doi  bound  to  ukeooiicey  yet  the 

day 


diy  of  every  parliament  is  publick,  of  which  they  are  bound  to  take  notice.     Mo.  551*  i.  pi.  74s. 
Pafch.  41  t\\z,  B.  K.     Thtr  BiOiop  of  Norwich's  cafe. 

So  in  debt  upon  the  ftatucc  ot  Kd.  6.  for  Aot  fctting  out  histitheSt  the  plaintiff  declared  qaod 
cum  4  die  Novcinh.  a  E'  6.  it  a'ss  cna6tcd,  &c.  and  fo  recites  (he  (tatute :  after  a  verdiA  for  the 
piaiiuiif,  it  W4S  moved  in  arrril  of  ju'lgment  that  there  is  00  fuch  (iaiute,  becaufe  the  parlianieni; 
i^gan  I  Ed.  6.  and  continued  6y  prorogation  till  4  Novemb.  2  E,  6.  and  fo  the  plaintiff  miftaken. 
Scd  uon  allocaiur,  becau'e  there  arc  moo  precedent t  contra  *,  and  in  rr/ptS  •ftb*  continual  ufage  of 
laying  the  (latutc  in  this  form  as  the  plaintiff  has  declared,  tix  Court /aid  tbej  %uould  not  alter  it ; 
for  that  would  be  to  dillurb  all  the  judgments  that  ever  were ^iven  in  this  Court.    Yelv.  ia6)  ssj. 

Pafch.  6  Jac.  B  R.     Oliver  v.  Coiiins.-, Biowiil.  100.  9.  C.  accordingly)  and  the  one  is  a 

tranfcript  fiom  the  other.-- ^S.  C.  cited  a  Mud.* 241.  in  the  cafe  of  Spring  v.  £vc,  and  laid  this 
bad  been  often  held  good,  ct  multiiudoerrantium  lollit  pcccatum. 

In  debt  upon  the  29  EliTi.  cap.  4.  bi ought  by  the  (heriff  for  his  fees  in  fcrving  aa  T  |<o8  1 
execution;  atier  a  veiclid  tor  ttic  plaintiff,  it  was  moved  in  arreft  o£  judgment,  that  L  ^  J 
the  time  ol  holding  that  parliament  was  mifrecited  ;  for  by  ilie  copftt  out  of  the  Rollt,  it  appeart 
to  be  held  aod'to  hegin  z^ih  O^oSer;  and  the  plaintiff  had  declared  that  it  began  on  the  15th  of  . 
Febiuarv,  wheieas  in  truth  it  M'ax  adjourned  fiom  that  time  to  the  i^tb  February^  and  then  con* 
tinued  till  it  was  dill'ulved.  But  the  Cou^t  were  all  of  opt"ion,  that  though  it  was  miAakcn,  yet 
the  raificcital  is  cured  by  the  vcrdid,  and  hc^ouJd  have  pleaded  nultiel  record \  but  having  ad- 
mitted it  in  pleading,  they  cannot  judicially  uke  any  notice  to  the  Cootiaiy.  a  Mod.  640.  Trin* 
&9  Car.  3.  C.  B.    Sprint;  v.  Eve. 

So  the  ilatute  of  5  (^  6  £.  6.  14.  in  the  printed  booltyit  mentioned  to.  be  made  at  a  parliament 
held  by  prorogation  upon  the  2^d  yanuarj,  whereas  bj  tie  roll  it  it  the  ^oth  Januarj^  iaan  in- 
htrmatiou  grounded  on  this  fUtute,  11  was  moved  that  there  was  no  fuch  Itatuic  in  force;  for  that 
in  the  13  EUtl.  cap.  «5.  'U/bicb  continues  the  fiatute  of  ^  &  6.  E,  6>  it  is  /aid  liketvi/e  to  be  held 
•3^  y^''*farj,  tvh/ch  bring  mi/laken,  there  is  no  fuch  fiatute^  andfo  no  continuance.  But  the  Court 
would  not  allow  it ;  for  thia  being  an  ancient  flatuie  of  continued  uie  and  general  good,  and  no 
other  ftatute  as  (o  this  puipofe  in  being,  the  intent  of  the  makers  is  plain  \  and  at  thit  time  ofdaj^ 
they  vjill  not  admit  of  fuch  an  opinion.    Skin.  1 10,  1 1 1,  pi.  2.     Trin.  35  Car.  %.  B.  R.  Anon. 

Serjeant  Hawkins  fays,  a  miliccital  of  the  place  or  day  on  which  the  parliament  was  holden^  hy 
which  a  publick  fiatute  was  made  on  which  the  indidtmcnt  ia  grounded,  vitiates  the  indictment  i 
for  the  Court  takes  judicial  notice  of  all  fuch  Aatuiea,  and  will  not  make  good  a  proceeding  which 
of  the  party's  own  (hewing  appears  to  be  commenced  on  a  fuppofed  ftatute  of  this  kind,  where 
there  is  no  fuch  ftatute.  As  if  a  parliament  hefummomed  to  meet  on  the  23^  of  January,  and  before 
the  meeting  be  prorogued  to  the  9$thf  See.  and  a  ftaiuie  made  by  it  be  recited,  as  made  in  a  pirlia. 
ment  holden  on  the  ajd.  Sec.  Or  if  a  parliament ^1^  holden  im  one  year,  be  pr»rogu*d  to  another^ 
and  a  ftatute  made  the  fcond year  be  recited^  as  having  been  made  at  a  parliament  holden  or  begun 
in  fuch  fecond year  ^  which  is  all  one,  infead  rf faying  that  it  tuas  made  at  a  fejpons  of  parliament 
then  holdeut  »nd  ihe  iiidiftroent  conclude  contra  forraam  ftatuti  praedi£li,  &c  yet  faults  of  thia 
ndture  may  be  helped  by  the  conjfant  courfe  of  prectdtnts  on  a  ftatute,  or  by  concluding  contra, 
formamflatuti^  without  adding  pradiSfi ;  or,  as  fome  fay,  by  ^he  defendant* s  admittance,  that  there. 
IS  loch  a  ftatute  as  is  fuppofed  a  repugnancy  in  fettiftg  forth  the  time  when  a  parliament  was  holden, 
is  latal;  at  if  a  ftatute  he  recited  10  have  been  made  in  the  \f  and  zd  years  of  fuch  a  hing^ 
a  Hdwk.  Pi.  C.  Abr.  2«6|  227.  S.  6^. 

4.  He  that  recites  a  ftatute,  is  mt  hound  U  rutU  the  very  wori^ 
thereof,  fo  long  as  he  miffcth  not  of  the  fubftance  and  neceflary 
conf^rquence  thereupon ;  and  yet  the  fafer  way  is  to  vouch  the 
words  of  a  law  as  they  be.     Co.  Litt.  98.  b. 

5.  If  one  in  his  declaration  recites  a  fiatute  which  he  need  not  Cro.  E.  8& 
do,  and  mifrecites  the  fame,  this  mifrecital  fhall  make  the  decia*  ^-  ^-  *>"' 
ration   bad.      2   Bul/l.  50.  in   cafe  of  Crefwick   v.  Rookfby,  "^  ^*  ^• 
cites  it  as  jrefolved  in  B.  R.  in  32  Eliz.  between  Gofnal  and 
Kindlemas. 

6.  In  an  indidment  upon  the  ftatute  of  8  H.  6.  exception  was 
taken  that  the  ftatute  /x,  if  a  recovery  in  affife-^  or  a^ion  of  trefpafi 
by  verdi^y  or  in  any  other  manner^  &c.  and  thefe  words  (or  in  any 
other  manner)  are  omitted -y  fo  the  ftatute  is  mifrecited.  And  this 
was  held  a  material  exception,  for  in  this  the  fenje  of  the  fiatute  is 
alteredj  for  this  is  tied  to  a  recovery  by  verdi«  only;  but  if  it 
bad  been  mifrecited  in  a  point  not  material,  it  had  been  other* 

Pp  3  wife^ 
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wife,  and  the  indictment  was  difcharged.     Cro.  Eliz.  i86.  pi.  10. 
Trin.  32  Eliz.  B.  R.    Farr  v.  Eaft. 

6.  In  an  a£tion  upon  the  ftatute  of  8  Eliz  2.  of  arrefts^  ex- 
ception was  taken  to  the  declaration,  that  the  ftatute  was  mif- 
recited ;  for  the  ftatute  is,  if  any  perfon  Jhall  voluniarily  procure 
any  other  to  be  arrejiedy  to  anfwer  in  the  Court  of  &c.  tvhere  any 
privilege  is  ufed  to  hold  plea  in  aSlions  perfonaL     And  the  ftatute 
is  recited,  where  any  privilege  is  ufed  to  bold  plea  in  any  aBion^ 
^  ^  p    p     omitting  (perfonal)  and  fo  as  it  is  recited,  it  refers  to  all  adions : 
Archer  J.    ^^^  ^^  ^^  ^he  Opinion  of  the  Court,  that  it  was  a  plain  mif- 
Ort.  150.    recital;  and  though  the  ftatute  is*  general,  and  need  not  to  be 
C»^*'c' B     ^^^^^^>  y^^  when  he  recites  it  falfelv  it  makes  the  plea  ill ;  and 
in'caieof     for  this  caufe  principally  it  was  adjuaged  that  the  plaintiff  nihil 
Toot  V.        capiat  per  Billam,     Cro.  Eliz.  236.  pi.  i.    Trin.  33  Eliz.  £.  R. 
Beikicy.      v^nj^r  Plunken  v.  Griffith. 
Ow.  19.  8.  If  a  ftatute  which  is  a  general  law  be  mifrecited,  though 

^•5c  *^n'     t^^b  the  parties  do  agree  that  there  is  fuch  aflatute^  yet  the  Court 
not  S.  P.         1     •     '^      I  '        c  1  1  •'      L  •'    •        iT  ^  i_        ♦ 

who  is  to  take  notice  of  a  general  law,  knowmg  that  there  is  no 

fuch  ftatute  as  is  pleaded,  could  give  no  judgment.  See  Cro. 
E.  245.  Mich.  33  &  34  Eliz.  B.  R.  Love  v.  Watton. 
£  5^9  3  9'  ^^^^  ^"^  others  were  indi£^ed  upon  the  ftatute  of  8  H.  6. 
cap.  9.  of  forcible  entry,  for  that  he  and  diverfe  others  in  the  in- 
diSment  named,  forcioly  entered  and  difleifed  Alice  Knotsford. 
J  ft.  Exception  was  taken,  for  that  the  ftatute  is  recited,  that  if 
any  be  i:cpelled  or  diffeifedy  whereas  it  ought  to  have  been  expelled 
and  difteifed.  But  it  was  faid,  that  the  printed  books,  and  alfo  the 
parliament  roll,  is  in  the  disjundlive  \  and  therefore  non  allocatur. 
Cro.  E.  697.  pi.  10.     Mich.  41  Eliz.  B.  R.     Eden's  cafe. 

10.  Another  exception  was,  becaufe  the  Jlatute  w,  if  any  feoff'- 
ment  or  difcontinuance  thereof  be  made^  &c.  aVi'd  then  reciting  3ie 
ftatute,  this  word  (thereof)  was  left  out*  And  for  this  caufe  held 
to  be  ill  i  for  there  is  not  any  fuch  ftatute,  and  the  mifrecital  of  a 
ftatute  is  caufe  to  avoid  it.     Cro.  E.  697.  pi.  10.     Eden's  cafe. 

11.  Exception  to  an  indictment  upon  the  8  H  6.  of  forcible 
entry  was,  becaufe  the  ftatute  was  mifrecited  in  the  indlA- 
ment,  fetting  forth  that  the  fine  mentioned  in  the  ftatute  was 
given  di£lo  domino  regiy  whereas  the  words  in  the  ftatute  are  domino 
regij  without  (dido).  The  whole  Court  were  clear  of  opinion 
that  it  was  a  good  exception,  and  that  it  had  been  feveral  times  fo 
adjudged ;  and  therefore  the  party  was  difcharged,  and  a  writ  of 
re*reftitution  awarded.  Bulft.  218.  Trin.  10  Jac.  The  King 
V.  Coles. 

Brownl.  12.  In  aflault,  &c.  and  falfe  imprifonment,  the  defendant  juf- 

bythcM^c  ^^^^^  under  a  warrant  directed  to  him  by  a  juftice  of  the  potce, 

of  Wooifey  to  take  and  imprifon  the  plaintiff  for  keeping  an  alehoufe  contrary 

V.  shcp-  to  the  ftatute  made  12  February  5  Eliz.  whereas  it  was  made 

Ihe  Court  "  February  5  Ed.  6.  but  adjudged,  that  this  mifrecital  was  not 

held,  the  material ;  becaufe  being'a  general  a£l^  the  juftices  ought  to  take 

miftaking  notice  of  it.    Godb.  178.  pi.  240.    Mich.  8  Jac,  C,  B.    Jolly 

tt^n  Woolfey's  cafe.            '      ^      '^                                      J    ' 

not  prejudicial  by  way  of  bV)  but  by  wiy  of  couat  it  muft  be  Uid  truly. 

13,  In 


13.  In  an  adion  of  falfe  imprironment  againft  the  defendant 
and  two  other  juftices  of  peace,  they  juf^ified  under  the  ftatute 
1  Af  that  it  Jbould  not  be  lawful  far  any  malitioujly  and  contume-^ 
lioujty  to  moleji  or  'difquiet  any  perjon  or  perfons  which  are  or  after  - 
Jhould  be  preachers.  Upon  a  general  demurrer  to  this  plea,  ex- 
ceptions were  taken,  that  the  ftatute  was  mifrecited ;  for  the 
words  in  the  ftatute  are  in  the  disjunSfive  malicioufly  or  con- 
tumelioully ;  but  adjudged,  that  where  the  words  precedent  and 
fubfequent  in  the  disjunAive  are  all  of  one  fenfe,  there  the  word 
(or)  is  all  one  with  the  copulative  (and)  but  where  they  are  of 
divers  natures  (ds  by  word  or  deed)  it  is  otherwife.  Another 
exception  was,  that  the  words  in  the  ftatute  are  (by  the  greater 
part  of  the  juftices)  whereas  the  recital  was  (by  the  better  part  of 
the  juftices)}  but  notwithftanding  thefe  exceptions,  it  was  ad- 
judged againft  the  plaintiff;  Godb«  246.  pi.  343.  HilL  ii  Jac. 
fi.  K.     Crofte  v  Stanhope. 

14.  In  an  aftion  upon  the  ftatute  of  Winchefter,  12  E.  i.  of  s.c.  cited 
hue  and  cry,  a  verdidl  was  for  the  plaintiff.     It  was  moved  in  Freem. 
arreft  of  judgment,  that  the  plaintiff  in  his  declaration  had  "mif-  ^*P*  J*?* 
recited  the  ftatute.     Roll  Ch.  J.  took  this  difference,  that  if  one  ?afc^of  Ldl  * 
bring  an  adion  on  Tijiatute^  and  in  his  declaration  mifrecites  it  Shafta- 

in  words  that  go  to  the  ground  of  the  a6lion^  though  there  be  a  Jj*iJ,  ^' 
verdi£i  in  the  cafe,  yet  it  is  not  helped.     But  if  the  mifrecital  by  name  of* 
be  in  words  that  do  not  go  to  the  ground  of  the  a3ion,  it  is  Blomkr's 
helped  after  verdift  by  the  ftatute  of  Jeofails.     Sty.  231.    Trin.  '^af/J*'* 
1650.  B.  R«     Boomer  v.  Cleve.  that  h7r«. 

cited  the 
ftatute  of  13  £.  1.  cap.  1.  S.  t-  according  to  the  printed  book,  which  ta  burning  of  hoafca,  whereta 
the  roll  is  *  at  font,  and  not  aribna  de  mcafons.     Yet  being  his  adion  was  brought  for  a  robbery^ 
and  he  had  recited  that  part  well  enough,  the  plaintiff  had  hii  judgment. 

*  The  recital  was  (incendia  domoium)  and  the  precedents  are  all  fo;  but  the  parliament  roll 
is  (incendia)  j;rnrrally  without  (domorum)  and  it  was  held  good  enrMjgh,  and  judgment  given  ac« 

cordingly.     2  Mod.  99.  cited  in  the  S.  C. 2  Jo.  .51.  fays,  this  was  the  cafe  of   Bowum 

V.  Frerk,  and  other  Inhabitants  of  Godlaxton  Hundred;  and  that  the  record  was  I     r^Q    1 
entered  Hiil.  1649.  ^'  ^*     ^01,  503.  and  was  (hewn  to  the  Court,  and  a  copy  of  1-   "^  -* 

the  aft  brought  by  otder  of  the  Court  from  the  Tower  of  London.'         ■  S.  P.  5  Mod.  318.  ia 
cife  of  the  King  v.  Slatford. 

15.  In  zQXoTi  upon  the  ftatute  de  fcandalis  magnatum^  and  •Jo*49- 
verdiS  for  the  plaintiff,  it  was  moved  in  arreft  of  judgment,  that  Mod^oil* 
the  ftatute  is  ofdukes^  earls^jujlices^  and  other  great  ^cers  of  the  s.  cj 
realm  \  and  they  had  recited  in  their  declarsition  de  ducibus,  praj- 

latis,  &c,  et  magnis  officiartis  regni,  and  left  out  the  words  (and 
other)  which  it  was  alleged,  had  altered  the  whole  fenfe  of  the 
ftatute;  for  by  this  means  the  ftatute  ihould  extend  only  to  fuch 
as  were  named  before,  whereas  it  extends  to  feveral  great  officers 
that  are  not  named,  viz.  Ld.  Chamberlain  or  High  Conftable* 
Rainsford  delivered  the  opinion  of  the  whole  Court,  that  it  is 
well  enough ;  for  the  plaintiff  has  truly  recited  fo  much  as  con-> 
cerns  his  purpofe  to  ground  his  adiion  upon,  and  if  he  had  recited 
no  more,  it  had  been  well  enough :  and  he  faid,  there  is  no  dif- 
ference betwixt  this  and  Blomer's  cafe,  [which  fee  pi.  14.]  and 
fo  is  the  cafe  of  Dive  and  Manningham,  that  a  m.iii  need 
recite  no  more  than  makes  for  his  cafe  i  and  fo  he  gave  judg.n<:  : 

P  p  4  /  i 


*  In  nomine  totius  Curiae  pro  quer/  Freem.  Rep.  42S)  4.^* 
pL  572.  and  Pafch.  1676.  and  page  429,  43a.  pi.  578.  Xrin. 
1676.    Ld.  Shaftfbury  v.  Ld.  Digby. 

16.  In  pleading  the  ftatute  of  23  H.  6.  of  {heriiPs  bonds, 
inftead  of  (counties)  it  was  faid  (courts)^  and  where  the  ftatute 
makes  void  an  obligation  taken  (to  hlmfelf)  he  omitud  in  his  plea 
the  words  (to  htmjelf).  The  doubt  was,  whether  when  a  private 
ftatute  (as  this  was  admitted  to  be)  is  mifpleatfed,  the  Court  maj, 
either  by  the  prmted  book,  or  by  the  record,  or  otherwife,  take 
noticei  that  the  ftatute  is  otherwise  than  the  party  has  pleaded  it. 
Adjornatur.  Sid.  356.  pi.  7.  Hill.  19  &  29  Car.  2.  B.  R« 
Holby  V.  Bray. 
•Hard.384.        17.  Mifrecital  trf  the  title  of  an  a£l  of  parliament  does -not 

^^  Ca^'fi!*'  v*'*^^^  5  ^^^  ^^  ^^^^  *s  "°  P^^^  of  the  aft,  and  therefore  it  is  but 
the  Exche-  furplufage,  and  cites  Hard.  324.  in  the  cafe  of  the  *  Attorney 
<jaer.— --  General  v.  Hutchinfon  and  Focock,  by  Hale  Ch.  B.  And 
Arg.^M^^  Powell  J.  (aid  that  it  was.fo  adjudged  in  the  Houfe  of  Peers,  in 
62.  Mich.t  cafe  of  Darwyn  v.  K.  of  Monmouth^  and  by  Treby  Ch.  J. 
Annae,B.R.  the  title  of  the  a^  is  but  a  new  ufage,  and  begun  about  ii  H.  7. 
jSitL*  V.  ^"^  ^^  mifrecital  of  the  purview  for  enabling  part  always  vitiates. 
-vCiLKiNfy  Ld.  Raym.  Rep.  77,  78.    Pafch.  8  W.  3.    f  Chance  v.  Adams. 

But  Holt 

Ch.  J.  faid,  it  is  troC'that  the  tide  of  an  aft  of  parliament  it  no  part  of  thr  law,  or  cnading  part, 
tfo  more  than  the  title  of  a  book  it  p«rt  of  the  book  :  for  the  title  is  not  the  law,  but  the  name 
or  defcription  given  to  it  by  the  makers  :  juft  as  the  preamble  of  the  ftatute  is  no  part  thereof,  but 
contains  generally  the  motives  or  inducements  thereof,  and  therefore  not  neceffary  to  fet  forth  the 
tlile  or  pieamble,  but  generally  that  at  a  parliament  fcflions  held  fuch  a  time,  &c.  Ena^tat'  fuit, 
though  fome  have  been  fo  over-cautious,  as  not  only  to  frt  forth  the  title  ol  itie  a6,  but  alfo  to  do 
it  in  Englilb;  but  fuie  that  is  too  much  cauttoni  and  the  true  way  to  fet  it  our,  if  at  all,  ia  in 
X«atin;  and  by  fctting  oat  the  title  fpccially,  you  tie  your  jullification  to  an  afl  (o  intitlcdf  and  if 
you  cannot  produce  one  you  are  gone.  And  he  faid,  the  faying  of  Hale  was  fuddcn  (if  at  all),  and 
ootwithlhinding  his  great  veneration  for  his  opinion,  he  could  not  agree  with  him.  And  Gould 
agreed  with  the  Ch.  Ju(ticC|  taccnie  Powci,  he  only  declaring,  that  he  had  concurred  with  th« 
reft  in  C.  B.  folely  upon  the  opinion  of  Hale  rcpoitcd  in  Haid.  And  upon  this  exception  the 
.pUintifif  had  judgment, 

18.  After  verdi6l  in  an  a^ion  upon  a  penal  ftatute  made  the 
6th  of  the  late  king  and  queen,  it  was  moved  in  arreft  t)f  judg- 
ment, that  the  Jiatute  was  laid  to  be  made  the '  1 1th  of  November^ 
6  ff^.  3.  whereas  at  that  time  the  queen  was  alive^  and  the  ftile 
was  W,  &  M.  and  in  regard  there  was  no  fuch  ftile  of  the  king 
at  that  time,  for  that  miftake  of  the  ftile  the  judgment  was  ar- 
refted.  Memorandum,  the  queen  did  not  die  till  December  28th 
that  year.     2  Ld.  Raym.  Rep.  1224.     Hill.  4  Ann.  Anon. 


[  5^^  3  (E*  6)     ConftrudUon  of  Statutes. 

^J^mi^  r.  TT  is  a  maxim  in  the  common  law,  that  a  ftatute  made  in  die 
See'^fttf*  A  affirmative,  without  any  negative  exprefled  or  implied^  does 
u.*v>-i^  not  take  away  the  common  taw.     2  Inft.  200« 

Affirmative 

ftatntes  do  not  derogate  from  the  common  law,    Jenk.  §4.  pi.  46.  Jcnk.  Aia.  pi.  49. 

As  the  king  msy  make  and  appoint  fheriifs  without  an  aflfembly  of  the  judgea  in  the  Excbeqtier 
craitino  animar'  notwithftanding  the  ftatute  made  it  Lincoln  9  £•  8«  for  diif  llatoie  is  ««iy 
•ffirmativc.    Jcnk.  829.  pt  9^ 


L_ 


dtttttttdt  in 

An  Affirmative  Uw  feldom  or  never  worka  a  cbangt  Ifl  wbat  wai  before,  any  oAcrwIIiB  (bio  bf 
•ddiUon  or  GOnfirmatioo.    Pailtamcot  Cafe*,  64.  in  cafe  of  Oldia  v.  Doomille. 

2.  It  is  enaAed  by  42  E.  3.  cap.  ii,  tbat  fanml  in  ajpfe  Jball 
bi  arraipudfour  days  befm  the  day  of  ajfifi^  yet  if  there  are  tw^ 
days  befrrt  the  ajf^e^  this  fuffices  i  for  where  a  ftatute  is  in  the 
affirmative  (a$  here)  th>s  does  not  toll  the  common  law.  Br. 
Parliament,  pL  70.  cites  43  AfT.  22. 

3.  So  tbejiatute  of  fFiftminfttr  2.  cap^  45.  is,  that  a  man  who  Becaafettit 
recovers  may  have  fcire  facias  of  execution  after  the  year^  where  by  ftatuc«u  m 
the  common  law  by  the  judgment  the  record  was  determined,  and  J^/^^' 
if  he  did  not  take  execution  within  the  year,  he  was  put  to  a  new  be  may 
original;  and  yet  becaufe  the  flatute  is  in  the  affirmative,  he  may  have  iciro 
take  the  a£tion  which  was  before  at  the  common  law.    Br.  Par-  ["«»••  »^» 

,.  .  .  y-  TT    /  the  year, 

liament,  pi.  70.  cites  30  H.  6.  3.  therefore 

tifi*  Joa  mte 
fit  tht  xorit  of  dtitf  bat  that  the  party  may  have  writ  of  debt  thereof  again  after  the  year  aa  ac 
common  law.  And  fo  he  had  there;  for  it  waa  an  a£^ion  of  debt  brought  upon  a  rccognizancfl^ 
and  well,  and  was  not  drove  to  a  fcire  facial.    Br.  Parliament,  pi.  89.  citca  36  H.  6. 3. 

4*  So  it  is  ufed  in  trefpafs  of  forcible  enttjy  C^  de  malefa^oribus 
inj^arcisj  &c.     Br.  Parliament,  pL  70. 

5.  A  ftatute  which  is  in  the  negative  binds  the  common  lawy  To  ifttbiagii 
that  a  man  connot  after  ufe  common  law^  as  the  ftatute  of  at  thecoma 
Marlebridgej  cap.  3.  when  a  lord  diftrains,  the  lord  fliall  not  ^^"^^  * 
therefore  be  punifiied  by  fine ;  arid  Magna  Charta^  cap.  34.  that  which 
none  fliall  be  appealed  at  the  fuit  of  a  feme,  unlefs  of  the  death  of  ought  tv 
her  huft>and ;  contra  of  ftatutes  in  the  affirmative.    Br.  Parlia-  l^?}^  ^ 
ment,  pL  72.  cites  10  £•  4.  17.  Uve^wwit 

in  the  negm" 
tivt.  Aa  the  ftatute  of  Marlbridge,  which  ia  non*ideo  pnniatnr  dominui  per  redempcionem,  and 
the  ftatute  of  Magna  Charta,  ct  nullua  captatur  aut  imprifonetur,  &c.  And  fo  if  a  ftatute  waa 
made,  that  it  Aoind  be  lawful  for  tenant  in  fee  (imple  to  make  a  leafe  for  ai  yeara,  and  that  fuch 
Jeafe  ftiould  be  good,  the  ftatute  made  fo  in  the  affirmative  camtpt  rtdraiH  him  from  making  a 
leafe  for  60  yeara;  but  the  leafe  made  for  more  than  ai  ftiall  be  good,  becaufe  it  waa  good  bv 
ibe  common  Ictw^  and  therefore  to  rrftrain  him,  it  ought  to  have  worda  negative,  aa  that  it  fliaU 
not  be  lawful  for  him  to  make  a  leafe  for  above  si  years,  or  a  leafe  made  for  more  than  aa 
yeara  fttall  not  be  {^ood.  And  fo  there  is  a  diverfity  where  a  ftatute  makea  an  ordinance  by  wordi 
affirmative  of  a  thing  which  waa  before  at  the  common  law,  and  of  a  thing  which  waa  not  before 
at  the  comnfton  law.  Arg.  PI.  C.  113.  b.  Mich.  3  Mar.  t.  in  the  Court  of  Wardii  in  Amy 
Townfcnd'a  cafe. 

6.  The  ftatute  of  Marlebridge^  cap.  21.  and  iAitJiatute  ofWefi-  Br.  Riota, 
minjler  2.  cap.  39.  are,  that  ^er  oomplqint  made  to  the  Jberiff^  he  J^h!*,^"^ 
may  take  the  power  of  his  county^  and  Jhatl  make  replevin^  and  per  s.  c.  * 
Cur.  he  may.ferveprocefs  with  power  by  the  common  iaw^  and  the 

Jtatute  in  the  afirmative  is  mt  againft  it.      Br.  Parliament^ 
pL  108.  cites  3  H..  7.  2. 

7.  Where  a  ftatute  limits  a  thing  to  be  in  one  form^  though  it 
be  in  the  affirmative^  yet  it  includes  a  negative,  viz.  That  it  ftiall 
not  be  done  otherwife.  PI.  C.  2o6.  b.  Per  Saunders  Ch.  B.  ia 
cafe  of  Stradling  v.  Morgan. 

8.  Affirmative  a£b  regularly  do  not  toll  precedent  aAs  ^*  f  CI2  1 
firmative^  unlefs  in  certain  fpecial  cafes.     IX  Rep,  6i.     Mich. 

12  Jac,    Dr.  Fofter*s  cafe. 

9.  A 


s»» 


t)\tUi/,' 


9.  A  ftatute  in  the  affirmative,  which  introduces  a  new  hnvy 
implies  a  negative  of  all  that  is  not  in  the  purvievir.  Hob.  298. 
Slade  V.  Drake, 


When  an 

%Bl  of  par- 

liament  it 

introduc- 

tive  of  a 

new  law  in  affirmative  words,  this  has  the  force  of  negative  words.    Per  Windham.    Sid.  5$. 

Mich.  13  Car.- 1.  Yk,  R.  in  the  cafe  of  Withen  v.  Baldwin.-— i Where  the  affirmative  fiaiuie 

gfxMtmM  aMy  thing  that  was  not  common  law,  it  implies  a  negative  of  all  other  things.     Arg. 

Show.  30.     Hill.  30  aod  31  Car.  a.  B.  R.     The  King  v.  Sianion. 

Statutes  introdu^ive  of  a  new  law  penned  in  the  affirmative  do  aiways  repeal  former  fialatra 
fpu€enung  the  fame  matter,  as  implying  a  negative.  Per  Eyre  j.  Show.  520.  Trin.  5  W.  &  M. 
B.  R*  in  the  cafe  of  Harcourt  v.  Fox. 

Bnt  an  a£irmative  ftatute  that  is  in  a£irmance  of  the  eommar  hiu  does  not  imply  a  negative. 
See  Arg.  Hard.  x8.    Mich.  1655.  in  Scac.    The  Protc£lor  v.  W)chc.  Cro.  £.  104. 

Griffith  V.  Appricc. 

10.  Cuftems  of  London  are  of  fuch  force  that  they  (hall  ftand 
againft  negative  a£ls  of  parliament.  See  Arg.  Lev.  15.  Hill. 
12  &  13  Car*  2.  B.  R.  in  the  cafe  of  Mayor  of  London  v. 
Barnardifton. 

11.  The  party *8  remedy  at  common  law  is  not  taken  away  by 
affirmative  ftatutes.  Arg.  See  2  Show.  30.  Hill.  30  &  31 
Car.  2.  B.  R.    The  King  v.  Stanton. 

13.  It  18  a  good  expofition  of  a  ftatute,  when  the  reafon  of  the 
common  law  is  purfued,    2  Inft.  148. 

'  The  fareft  conftruftion  of  a  Aatnte  if  by  tlM*ra1e|and  teafem^fthe  emnmem  lavt,    Co.  Litt.  a  ye .  b ' 

"To  kttotv  what  the  eommtn  law  was  hefore  the  making  of  any  ftatnte  (whereby  it  may  be  known 
whether  the  aS  he  introduSory  of  a  new  iaw^  or  affirmaiory  of  the  old  J  is  the  very  lock  and  key 
to  fct  open  the  windows  of  the  llstute.     a  Inft.  308. 

The  heft  conftiuftion  of  a  ftatute  is  to  expound  it  as  near  the  rule  of  the  commom  law  as  may 
be.     Baund.  B40.     Palch.  21  Car.  a.  in  the  cafe  of  Thur(by  v.  Plant.  S.  P.  And  by  the 

eourft  which  that  ohferved  *  in  the  like  cafes  of -its  own  hefort  the  aS»  Per  Parker  Ch.  J.  Trin. 
1714.     Wms's  Rep.  252.  in  the  cafe  of  Milea  v.  Williams. 10  Mod.  245.  S.  C.  and  S.  P. 

*  S.  P.  Thus  the  ftatuie  de  dotiis,  which  fa>s,  that  a  fine  levied  of  intailed  lands  (ball  be  ipfi 

jure  nnlins  has  been  interpreted  not  to  make  a  nullity  hMH  a  difcontinuence,  becaufe  at  the  common 

iaw,'if  a  biftiop  fcifed  in  right  of  his  church,  or  a  huiband  ol  his  wife,  had  aliened  by  fine,  &c.  it 

was  but  a  difcontinuance.     Per  Parker  Ch.  J.     to  Mod.  245.    Trin.  ig  Ann.  B.  R.  in  the  cafe 

of  Miles  V.  Williams,  cites  3  Rep.  85.  &c. 

The  general  rule  in  expofition  of  all  a£ls  of  parliament  is  this,  that  in  all  doubtful  matters,  and 
where  the  exprefilon  is  in  general  terms,  they  are  to  receive  fuch  a  conftrudion,  which  may  be 
agreeable  to  the  rules  of  common  law,  in  cales  of  that  nature;  for  fiaiutes  are  not  prefumed  to 
make  any  alteration  in  the  common  law,  farther  or  olherwife  than  the  a£b  docs  exprefsly  declare; 
therefore  in  all  general  matters  the  law  prefumes  the  aft  did  not  intend  to  make  any  alteration  ; 
for  if  the  parliament  bad  had  that  defign,  they  would  hav6  expreffcd  it  in  the  aft.  11  Mod.  150. 
Hill.  6  Ann.  C.  B.  in  the  cafe  of  Archer  v.  Bokenham. 


Wherever  a       I3«  When  a  ftatute  wills  anything  to  he  done  generally^  and 
itatute  law    does  not  appoint  anyfpecial  mean^  it  (ball  be  granted  according  to 

the  courfe  of  the  common  law.    Per  Manwood  Ch.  B.    Sav.  39. 

pi.  89.    Mich.  24  &  25  Eliz.  Anon. 


gives  or 
provides 
any  things 


the  common 

law fuj^plirs  all  neceffary  remedies  and  requifites.    Arg.  Hard.  6a*    Trin.  1656.  inScaec.  in  the 

cafe  ot  the  Proteflor  v.  Aflifield. 

Whenever  an  ad  gives  any  thing  gwrfr«//y,  and  without  any  fpeciat  intention  declared,  or  ra- 
tionally to  be  inferred,  it  givea  it  always  fubjed  to  the  general  control  and  order  of  the  common 
law.    Arg.  See  Show.  455.    Mich.  5  W.  &  M.  B.  R.    The  King  v.  the  Bi(hop  of  London. 

14.  Statutes  that  are  made  in  imitation  or  fupply  of  the  common 
law  fhall  be  expounded  according  to  the  law*  Hob.  97^  Trin. 
7  Jac.    Moore  v.  Huffey. 

IS*  It 


15.  It  appears  in  our  books,  that  in  feveral  cafes  the  common 
law  Ihall  control  ads  of  parliament,  and  fometimes  adjudge 
them  to  be  utterly  void ;  for  when  vnzAof  parliament  is  againfl 
common  right*  ana  reafon^  or  repugnant^  or  impojjible  to  be  performed^ 
the  common  law  Jhall  control  it,  and  adjudge  it  to  be  voidj  and 
therefore  in  8  E.  3.  30.  a.  b.  Thomas  Gregor's  cafe  upon 
the  ftatute  of  Weft.  2.  cap.  38.  &  Artie,  fuper  Cartas,  cap.  9. 
Herle  faid,  that  fometimes  ftatutes  are  made  contrary  to  law  and 
right,  which  the  makers  of  them  perceiving  will  not  put  them  in 
execution.    8  Rep.  ti8.    Hill.  7  Jac.  in  Dr.  Bonham's  cafe. 

16.  When  there  is  a  particular  remedy  given  by  an  aft  of  par- 
liament in  a  particular  cafe^  the  aft  fball  not  be  extended  to  over-     ^ 
throw  or  alter  the  common  law  but  only  in  thofe  particular  cafes. 
Cart.  36.  Arg.  in  cafe  of  Cornwallis  v.  Hood,  cites  11  Rep.  59, 
Dr.  Fofter's  cafe,  and  Hob.  298.     Slade  v.  Drake. 

17.  An  aft  of  parliament  cannot  alter  by  reafon  of  time,  but 
the  common  law  may.    Per  Afk.  J.     Sti.  190.    Hill.   1649. 

B.  R.   Anon. 

18.  When  an  aft  of  parliament  alters  the  common  law^  the 
meaning  fliall  not  be  ftrained  beyond  the  words,  except  in  cafes 
oF  publici  utilityj  when  the  end  of  the  aft  appears  to  be  larger 
than  the  enafting  words.    Vaugh.  179.    Trin.  16  Car.  2.  in 

C.  B.  in  the  cafe  of  Bedel  v.  Conftable. 

19.  When  an  aft  of  parliament  maies  W^  5/*  ^  known  term  in 
the  law  generally,  it  (hall  receive  the  fame  kn(e  that  the  common 
law  takes  it  in,  and  no  other.     Arg.  6  Mod.   143.     Pafch.  3 

Ann.  B.  R.  in  the  cafe  of  Smith  v.  Harman,  cites  Hob.  97,  98.      fm^mKmwy 

20.  A  difference  ought  to  be  obferved  when  a  ftatute  is  made  to  Contintthi 
endure  fir  a  certain  timoj  and  is  afterwards  made  perpetual  by  a  ^^/-^^ 
new  aft,  or  made  perpetual  in  party  and  where  it  is  continued  with 
a  new  addition :  for  vAitre  a  ftatute. is  made  perpetual  in  part,  or 
in  the  whole,  without  any  new  addition  or  alteration,  the  offence 
may  well  be  fuppofed  againft  the  form  of  the  firft  ftatute ;  for  that 

aft  is  made  to  continue.    Cro.  Eliz.  750.  pi.  6.    Pafch.  42  Eliz. 
B.  R.    Dingley  v.  Moor. 

21..  If  a  ftatute  is  made  for  7  yearsy  and  after  by  another  aft 
it  is  made  perpetual^  a  declaration  ought  to  be  upon  the  laft  ftatute. 
Arg.  Litt.  R.  213.  Mich.  4  Car.  C.  B.  in  the  College  of  Phy- 
ficians'  cafe. 

22.  An  affirmative  continuance  of  a  perpetual  ftatute  'to  a 
United  time  cannot  work  an  abrogation  of  it.  Raym.  397.  Trin. 
32  Car.  2.  B.  R.  Anon. 

23.  If  a  temporary  Jiatute  be  madcj  and  before  the  expiration  Theftitute 
thereof  another  alt  is  made  to  continue  it  for  ever  in  full  force  to  ^  E^f"^,, 
all  intents,  &c.  as  if  particularly  recited,  &c.    This  is  all  one  as  contioacd 
if  the  firft  aft  had  been  made  perpetual  at  firft.    Lutw.  221.  in  a  umii  the 
nota  of  the  Rep<Nter  at  die  end  of  the  cafe  of  Ridley  v.  Bell.  ^|[^  „j 

mnd  then  it  waa  determinecl,  and  sy  EHs.  waa  revived,  yet  tU  informations  upon  that  (Utute  tre 
cmtn  formam  ftitmi  ^  £iiz.    Per  Warbanoo  J.    Ow.  13$*    Tria.  9  Jac.  ia  Weft's  cafe. 

42.  If 


J     A    .  I      24*  If  z  par/on  has  a  Urm^  with  condition  ml  to  alien^  and  then 

Cmttt^vr  comes  the  ftatute  againft  keeping  the  ferm,  yet  it  Teems  the  con- 

^Iff^Thj    <JJtio'*  is  good-     Arg.  %  Brownl.  142.     rafch.  161 1.    Port- 

tbtm,  ington  V.  Rogers* 

^^^"'^^"^  25.  Where  A.  covenants  not  to  do  an  aft  or  thing  which 
was  lawful  to  do,  and  an  aft  of  parliament  comes  after,  and  com- 
pels him  to  do  it,  the  ftatute  repials  the  covenant  \  fo  if  he  cove- 
nants to  do  a  lawful  aft,  and  an  aft  of  parliament  comes  in  and 
binders  the  doing  of  it,  the  covenant  is  repealed.  See  D.  27* 
pi.  278.  But  if  he  covenants  not  to  do  a  thing  which  then  was 
unlawful,  and  an  aft  comes  and  makes  it  lawful  to  do  it,  it  does 
not  repeal  the  covenant ;  per  Holt  Ch.  J.  i  Salk.  198.  HilL 
9  W.  3.  B.  R.     brewfter  v.  Kidgell. 

[  5^4  1  26.  An  aft  of  parliament  beino;  e»  poft  faSlo^  the  conftruftion 
of  the  words  oueht  not  to  be  ftramed  in  order  to  defeat  a  contra£t^ 
to  the  benefit  whereof  the  party  was  well  intitled  at  the  time  the 
contraft  was  made ;  per  Raymond  Ch.  J.  2  Ld.  Raym.  Rep. 
1352.    Eaft.  10  Geo.  in  cafe  of  Philip  Wilkinfon  v.  Sir  Peter 

^_^^  Meyer. 

Contrary  to       ij,  Expofition  of  2L  ftatute  may  be  contrary  to  the  general  words, 

the  wort/*.    Br.  Parliament,  pi.  79. 

^^'^■-^  28.  Js  ^t  prerogative  regis j  cap.  i.  isy  that  the  king  JhaU  have 
cujlodf  of  aU  lands  and  tenements  whereof  his  tenants  diejiifed  in 
feey  yet  if  the  tenant  had  fome  land  in  fpecial  taily  ana  fane  in 
general  taily  to  which  2  perfons  are  heirSj  he  (hall  only  have  that 
which  belongs  to  the 'heir  general.  Br.  Parliament^  pK  79, 
cites  X2£.  4.  18. 

29.  So  where  part  is  guildabUy  and  part  gaveliindy  fo  that  one 
is  heir  to  the  one  land,  and  anodier  to  the  other  land;  for  the 
king  (hall  only  have  that  which  the  heir  (hould  have.  Ibid« 
Br.  Parliament,  pi.  79.  cites  12  £.  4.  i8. 

TbatwMcb      jo.  Some  things  arc  exempt  and  excepted  out  of  the  pro- 

UaifM^U     "vifion  of  ftatutes  by  the  law  of  reafon^  though  the  words  of  the 

low  (hall    ftatute  are  contrary.    Pi.  C.  13.  b.  Arg.  in  the  cafe  of  Renlger 

be  token  to  V.  Fogafla. 

be  10  force  •* 

sgaififi  the  vtor^t  vf  Jtaiutetx  per  Moiita|;ae  Cb.  J.    PI;  C.  88.  b.    Partridge  v.  Sitnage. 

31.  Judges  have  fometimes  expounded  the  words  of  an  aft  of 
parliament  merely  contrary  to  the  textj  and  fometimes  have  taken 
things  by  equity  of  the  text  contrary  to  the  text,  to  mate  them 
agree  with  reafon  and  equity.  See  PL  C.  in  cafe  of  Fulmerftone 
^1  A^,  „^  V.  Steward. 
Equity,  32.  Equity  is  a  conilruftion  made  by  the  judges^  that  cafes 
^  out  of  the  letter  of  ^a  ftatute,  yet  being  within  the  fame  mfcbtefy 
or  caufe  of  the  making  of  the  (ame,  fhall  be  within  the  fame 
remedy  that  the  ftatute  provides ;  and  the  reafon  thereof  is,  for 
that  the  law^maiers  could  not  poJiftblyfet  down  all  cafes  in  exprejs 
terms*    Co.  Litt.  24.  b. 

33*  A  ftatute  (ball  not  be  expounded  lai^ely,  or  by  ^uity  l» 
overthrow  &n  eftate.     Arg.  3  Le.  133.  pi.  184.     Pafch.  28  Eaisi. 

C.  R.  ia  cafe  of  Wroth  v.  Counteis  of  Suflex« 
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34..  It  IS  too  general  a  ground  to  put  cafes  upon  ftatutes^ 
^here  things  fhaU  be  iakgn  by  efuity^  but  every  ftatute  ftands 
upon  its  particular  reafon^  upon  confideration  of  the  parts  of  the 
ftatute,  the  mifchief  before,  and  what  things  were  intended  to 
be  remedied  by  the  (aid  ftatute :  fo  when  a  ftatute  commences 
with  a  particular  enumeration^  no  other  thing  fliall  be  taken  by 
equity;  per  Jones  J.  Jo.  422,  423.  Hill.  15  Car.  B.  R.  in 
cafe  of  James  v.  Tintney. 

35.  An  a£l  which  is  to  take  awaf  or  clog  a  remedy  which  the 
party  has  by  the  common  law^  ftiall  not  be  taken  by  equity.  See 
10  Mod.' 282.  Hill.  I  Geo.  i.  B.  R.  in  cafe  of  Hammond  v. 
Webb. 

36.  A  ftatute  was  made  in  Ireland,  that  all  Uafes  that  fliould 
not  be  regiflered  byfuch  a  day  Jhould  be  voidj  the  respondent,  who 
lived  in  the  remoteft  part  of  Ireland,  not  having  notice  of  the  zSt 
of  parliament,  did  not  regifter ;  whereupon  another  leafe  was 
made  to  one  who  had  notice  of  die  (irft,  and  regiftered,  and  judg- 
ment brought  upon  it ;  but  the  refpondent  was  relieved ;  for  the 

Jiatute  which  was  made  to  prevent  frauds  /hall  never  be  ufed  as  a 
means  to  cover  it.  Note,  this  aft  of  parliament  was  appointed  to 
be  read  at  every  affizes  and  feffions.  MS.  Tab.  Tit  Statutes, 
pi.  3.     Feb.  22,  1722.     Ld.  Forbes  v.  Demlfton. 

37.  For  equity  to  relieve  againft  the  exprefs  provijion  of  an 
an  of  parliament^  would  be  the  fame  as  to  repeal  it ;  and  equity 

will  not  interpofe  aeainft  it  notwithftanding  accident  or  un*  f  cic  1 

avoidable  necejftty.     MS.  Tab,  Tit.  Statutes,  pT.  4.  1723.    Sweet 

V.  Anderfon.  r*""^*^ 

38.  The  ftatute  of  9  E.  3.  cap.  5.  is,  that  the  executor  uho  f'^^f 
firft  comes  Jhall  anfwer^  yet  it  is  put  in  ufe  that  be  who  comes  by  ^'fheyJnd 
capias^  Jhall  anjwer'y  quod  nota.     And  this  feems  to  be  by  an  theworJt, 
equity.     Br.  Parliament,  pi.  24.  cites  4  H.  6.  14.  Sec  pi.  95. 

39.  Where  the  Jlatute  de  religiojis  makes  recovery  by  default  ^  **^ 
id  be  Mortmain^  recovery  by  reddition^  by  confejjion  or  aSlion  tried 
is  taken  by  equity  \  per  Jenny :  quod  non  negatur.  An^  per 
Laicon,  the  ftatute  extends  to  rent  and  common^  which  is  not 
land  or  tenement ;  quod  non  negatur,  fcil.  the  ftatute  of  Mort- 
main.    Br.  Parliament,  pi.  50.'  cites  3  £.  4.  14. 

40.  Attaint  cannot  be  taken  by  the  equity^  becaufe  it  is  penal, 
and  attaints  never  were  taken  by  equity ;  for  tirft,  th^  ftatute  gave 
attaint  in  plea  real^  and  the  plea  perfonal  was  not  taken  by  equity^ 
but  after  it  was  given  in  plea  of  trefpafs  by  another  ftatute  where 
the  damages  pafled  40s.  and  after  the  attaint  was  given  of  the 
damages  as  well  as  of  the  principal  \  and  therefore  fee  that  it 
was  not  taken  by  any  equity.  Br.  Parliament,  pi.  ao,  cites 
14  H.  7.  13. 

■  41.  Where  thtjlatute  of  Gktuefler  is  of  warranty  and  affets  by 
the  tenant  by  the  eourtefy^  the  warranty  lineal  with  aflets  to  bar 
the  tail  is  by  the  equity.  Br.  Parliament,  pi.  20.  cites  14 
H.  7.  13.  ' 

42.  In  icire  facias  the  beft  opinion  was,  that  fcire  facias  to 
ixecMf  a  fint  of  lands  int^ikd  iy  tbo  fino  Jhall  be  brought  again fl 
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th^  pamour  of  thi  profits  by- the  equity  of  tht  fiaU  of  firmedon  Sn 
defcendtr^  and  remainder  againft  parnour  i  H.  7.  and  the  fiat,  of 
fuod  ei  defbrceat  is^  that  the  plaintiff  may  vouch  ac  ft  effet  teiuns 
$n  priori  breve^  yet  bo^  who  cannot  vouch  in  priori  brevcj  jhaU  have 
quod  ii  diforceaty  as  he  who  lofes  by  default  in  fcire .  facias  or  in 
writ  of  entry  in  the  quibus  againft  the  diiTeifor,  Br«  Parliament^ 
ph  21.  cites.  14  H.  7.  17. 

43.  And  ^zflatuie  of  Gloucejier  isj  that  the  plaintiff  JhaU  re^ 
co/ver  damages  againft  every  one  who  is  found  tenant  after  'the  dif" 

feifiny  and  writ  of  intrufion  is  taken  by  the  equity ;  per  Wood  J. 
contra  in  aSfion  which  juppcfes  title^  as  dum  fuit  infra  eetatemj  &C 
non  compos  mentis^  &c.     Br.  Parliament,  pi.  21.  cites  14  H.  7.  17* 

44.  And  the  Jlatute  of  Wejtminfter  2,  which  gives  cut  in  vita^ 
where  the  baron  lofes  by  default,  is^  that  a  woman  after  the  death 
of  her  hujband  JhaU  recover ^  &c.  and  by  the  equity  thereof  cui 
ante  divortium  is  taken  to  be  in  the  life  of  the  hulband.  Br. 
Parliament,  pi.  21*  cites  14  H.  7.  17. 

S.  P.    Br.       45.  Such  ftatutes  as  give  remedy^  which  was  not  a  common  Icnv^ 
^"^o°citc8  ^^^  ^^  taken  by  equity,  as  writ  of  entry  in  cafu  provifo  is  given 
i4H?7.^i3!  by  the  ftatute  of  Gloucefter,  cap.  6.     And  by  the  equity  of  this 
ftatute  a  man  (hall  have  a  writ  of  entry  in  confimili  cafu.     Kelw* 
96.  a.  pi.  6.     Mich,  22  H.  7.  Anon. 
C0.Utt.77.      46*  ^'^^  words  of  the  fiatute  of  13  Eliz.  of  fraudulent  grants, 
•.S.P.       ,&c.  are,  be  it  therefore  declaredy  ordained^  and  ena^ed^  &c.  and 
therefore  like  cafes  infemblable  mi/chief  {hd\l  be  taken  within  the  re- 
medy of  this  a£t  by  reafon  ^of  this  word  {declared)^  whereby  it 
appears  what  the  law  was  before  the  making  of  this  a&.     Co« 
Lilt.  290.  b.  . 

S.  P.  Co.  47.  AH  ftatutes  made  to  redrefs  fraud  and  to  give  a  fpeedier 
^"^  Aftt*^  remedy  for  right,  being  in  advancement  of  ju/iice  and  beneficial 
made  in  to  the  publick  (hall,  for  that  reafon,  be  extended  by  equity.  See 
prnrentioH    PI.  C.  SO.  b.  in  the  cafe  of  Wimbifh  v.  Talboys.. 

cf fraud  Of       .  . 

luppreilioii  of  it  ought  to  have  a  favourahle  conftru^^ion.    See  5  Rep.  60.     Mich.  3t  &  33  Elts. 

B.  R.  la  Qooch'i  cafe. See  ^  Rep.  77.  b.  in  Booth'a  cafe,  S.  P. 

[  jl6  1  48*  Qergy  is  denied  in  the  cafe  rf burning  of  dwelling-^«ij/^x  by 
the  equity  of  the  ftatute  of  23  fi.  8.  cap.  i.  and  in  the  cafe  of 
provifofs  upon  the  ftatute  of  27  E>  3.  cap.  i.  For  thefe  are 
ftatutes  for  the  publick  good ;  and  therefore  (hall  be  taken  by 
equity.     Jenk.  loi.  pi.  97. 

49.  Beneficial  Jiatutes  have  always  been  taken  and  expounded  . 
by  equity  ultra  the  ftridl  letter,  but  hot  contra  to  the  letter* 
Arg.  Mo.  508.     Mich,  37  &  38  Eliz.  in,  the  Ix>rd  Buck- 
hurft's  cafe. 

50.  A£bs  made/i^r  publick  convenience^  as  the  New  River  Water 
Asty  ought  to  have  a  liberal  conftrudion ;  and  though  it  men- 
tions the  city  only,  (hall  extend  to  places  adjacent,  &c.     2  Vem« 

fmmAm^  431-     New  River  Company  v.  Graves. 

Extended  by      5 1.  Where  the  ftatute  of  fVeftminfter  i.  cap.  46.  is,  that  fir 

T%^s'  '*^  ^^^^^^  ^f  '*'  *'''■  ^  '*^  diffiifee  or  the  heir  of  the  diffeifor 
nJmaZd.   ^be  parol  Jball  not  dtmur  where  frejb  fuit  is  made,  and  writ  of 

entry 


intry  in  the  per  &  cul  was  brought  againfl  tbi  bitr  cf  tbe  beif  9f 
tht  dijpifir,  and  becaufe  he  is  heir  alio  to  tbe  cKfleifor,  though  he 
is  not  heir  ioimediate,  and  alfo  fre(h  fuit  was  proved,  &c.  ti^ere- 
fore  he  was  oufted  of  his  age  $  quod  uou.  Br,  Parliament, 
pi.  2a.  cites  24  £•  3.  25.  46. 

52.  Where  it  is  given  by  the flatute  of  JViftminJler  a.  cap.  ii, 
that  a  man  Jhall  have  a^ion  of  debt  upon  ejeati  'of  a  ^man  con-» 
demnei  againjt  the  gaoler^  the  a£lion  does  not  lie  agatnft  the  exe- 
cutor of  the  gaoler}  for  this  is  out  of  the  cafe  of  tbe  ftatute,. 
and  alfo  is  penal  \  and  there  is  alfo  a  ftatute  thereof  i  R.  2* 
cap.  12.     fir.  Parliament,  pi.  8o.  cites  41  hS.  15. 

53.  By  Xhtjiatute  of  Weflminjier  2.  cap^  11.  di  fervientibus^  a  fl»tat« 
ballivisy  &c.  that  if  a  bailiff  be  found  in  ar'rear  in  an  adion  of  which 
account,  and  committed  to  ward,  and  the  warden  permits  him  '^'t^^ 
to  efcape,  debt  lies  againft  him  of  it,  and  by  tbe  equity  debt  lies  otoS^oi 
againft  every  other  warden  upon  every  otbir  condemnation  in  other  •  >>l»«e  ce^- 
aefion\  per  Choke  &  Pigot.     Br.  Parliament,  pi.  19.  cites  t*',^^^;"by 

15   E.   4*   ^0*  equity  to 

otoert,  at 
where  the  ftatnte  of  t  R.  2.  la*  gives  aAion  of  debt  againfi  the  Warden  of  the  Fleet,  it  (hall  be 
extended  to  other  gaolers  aod  officcra.    Arg.  PI,  C.  36.  in  the  cafe  of  Piatt  v.  tbe  Sheriff  oC 
Loudoo. 

54.  TVarrauty  of  tenant  for  life  is  by  the  equity  of  the  ftatute, 
which  fpeaks  of  the  warranty  of  tenant  by  the  curtefy.  Br.  Par* 
]*amenty  pi.  20.  cites  14  H.  7.  13. 

55.  When  the  words  of  a  ftatute  enaft  a  thing,  it  ina£fs  all  *  Where 
other  things  which  are  in  like  degrees ;  as  where  a  ftatute  men-  1*2*?^  '1 
tions  *  execuiorsy  it  mall  extend  to  admtntftrators  \  fo  where  a  eutonfir 
ftatute  gives  adion  of  wajie  againji  tenant  for  life  or  years^  by  g^*  «'«'•' 
the  equity  of  thi^  ftatute  tbe  aSfion  lies  for  tenant  for  half  a  year^  ^in^t^u/e 
or  lefs,  MC.    See  PK  C.  467.  a.  in  the  cafe  of  £yfton  v.  Studd.  ofthete/^ 

tator,  ad* 
minifrmicn  are  taiem  fy  tie  equitjt    Br.  Parliamenf,  pi.  ao.  citea  14  H.  7.  13* 

56%  Where  an  aA  of  parliament  t^ys^ju/lices  of  peace  offuch  a 
divifion  (hall  do  fo'and  fo,  it  is  only  dire£lory  quoad  tbe  divifion  ; 
and  any  of  the  juftices  of  the  county  may  do  it.  Per  Hole  Ch.  J» 
12  Mod.  546.    Trin.  13  W.  3.  B.  R.  Anon. 

57.  When  an  ad  of  parliament  makes  a  new  law,  and  makes 
a  crime  felony^  that  was  "^not  fo  before,  though  there  be  not  4 
word  of  acceffary^  yet  they  fliall  be  felons.  Per  Gould  J.  Far. 
131.  Hill.  I  Ann.  B.  R.  in  cafe  of  the  Queen  ¥•  Whiftler^ 
dtes  Palm.  141. 

58.  A  ftatute  that  lays  no  fcirc  facias  fliall  be  fued  out  upon 
any  bond  in  which  the  penalty  was  not  taken  to  tbe  king^  his  #jr/* 
cutors  and  adminifirators^  yet  a  bond  taken  to  his  heirs  andjuc* 

cejors  is  good;   for  the  ftatute  is  only  diredory.    MS.  Tab.  [517) 
Statutes,  pi.  2.  Dec.  4,  1721.    Yale  v.  King. 

59.  Where  a  ftatute  ftiall  be  conftrued  to  extend  to  exe* 
cutors,.  &c.  and  other  perfons  not  named  therein^  See  Co.  Litt# 
293.  a*    And  fee  Ibid.  54.  b. 

60.  Where 


^— ^-n  60.  Where  the  (hitute  of  15  H.  6.  cap.  5.  is,  that  a  juror  in 
MxceptioHt.  attaint  fliall  expend  20L  per  annum,  unlefs  in  cities  and  boroughs> 
knee  pK  "  ^'^^  becaufe  the  exception  is  general^  this  fliall  be  intended  as  well 
S70.  CUM  of  cities  which  are  counties  in  themfelves  as  others.  Br*  Par- 
s'C,       ^  liament,  59.  cites  ♦  12  E.  4.  13. 

61.  Of  the  conftru^ion  of  exceptions  in  an  a£f  of  indemutf 
of27£liz*     See  And.  131. 

62.  Statutes  of  explanation  dtM  be  conftrued  only  according  fa 
the  wordsy  and  not  with  any  equity  or  intendment ;  for  there  can- 
not be  an  explanationx  upon  an  explanation,  as  it  was  held  in 

3^Pj3*''*  3  Rep.  in  Butler  and  Baker**  cafe ;  and  Jones  (aid  it  was  (o 
ifigly,  by  refolved  43  Eliz.  in  the  Court  of  Wards,  by  the  opinion  of  the 
Wraych  J.  Chief  Jufticcs.  See  Cro.  C.  33.  pi.  6.  Pafch.  2  Car.  a  cafe  out 
in  BtfTL.E  Qf  jijg  c^urt  of  Wards.  Anon. 

Baker's  caib;  for  if  any  expofition  (bould  be  made  igainft  the  dircQ  letter  of  tfacexpofitloa 
Siade  by  parliamenc,  there  will  be  no  end  of  cxpofitiona. And.  349.  S.  C.  And  Cce 

J^*  344*  345*    '^'^<^*  >5  ^''-  B*  ^*     James  v.  Tintney. 

It  muii  be  conftrued  precifcly,  and  no  new  interpretation  can  be  made  of  it ;  per  Hutton  J. 
Win.  85.  in  cafe  of  Hickford  v.  Machin,  cites  Butler  and  Baker's  cafe.— »S.  P.  Arg.  Jo.  35.  ui 
cafe  of  Godfrey  v.  Wade,  cites  S.  C.  of  Butler  and  Baker., 

When  one  z&.  is  made  explanatory  of  another,  the  Court  eatmot  carry  the  expUnmtlou  farther 
than  is  expreffed  in  that  a£^  out  in  an  original -ftatute  the  Court  will  make  cooftruftion  according 
to  equity.    Per  Cur.     Garth.  396.     Dalbury  Parifli  ▼.  Fofton.'— ^Comb.  410.    Hill.  9  W.  3. 

B.  R.  S.  C.  and  S.  Pt S.  P.  Poor's  Seulemenu,  89.  pi.  ia&.  in  cafe  of  the  Ptrifli  of 

Burciear  v.  Eall  Woodhsy. 

Hobart  Ch.  J.  denied  that  ftatutes  of  explanation  (half  always  be  taken  literally ;  for  it  is  im* 
poflible  that  an  z6t  of  parliament  flionld  provide  for  every  incoaveoknce  which  happens. 
Winch.  123.^   Hill.  2a  Jac.  C.  B«  in  cafe  of  Hilliard  v.  Sanders.  S.  P.  Per  Hobaiu 

•  Roll.  Rep.  500, 501.         .  ^ 

But  where  the  ftatute  of  explanation  is  dotAtfuJ^  it  may  have  fuch  expofition  as  fliall  be  taken 
to  ftand  with  l^feope  and  inteHtion  of  the  ad«  and  which  fliall  bo  reafvnable.  See  Jo.  35.  381  39* 
Trin.  «i  Jac.  C.  B.    Godfrey  v.  Wade.  They  are  always  inicrpretcd  ben&cially.    Arg. 

^>Rep.  75.  in  Dean  and  Chapter  of  Norwich's  cafe. 

63.  An  explanatory  a£t  implies  a  negative  of  any  thing  el(e. 
Arg.  2  Salic.  534.  in  the  cafe  of  the  Queen  v.  Inhalntants  of 

f-*A,i*S  Buclcingham* 

General  or        64.  Statutum  fptciaU  fpeciali  ftatuto  non  derogat*  unlefi  there 
y^^*^*^.  ^^  cxpreft  words  of  abro^tion.     Jcnk.  198.  pi.  11. 
^"""^^"^^       6  J,  If  an  aft  of  parliamenr  is  made  that  all  bifliops  or  other 
juftices,  or  all  (heriiFs,  &c.  (hall  do  fuch  an  aft,  or  ihall  have 
fiich  benefit,  this  aft  is  called  an  aft  particular  in  a  generality^  or 
general  in  a  particularity,  and  muft  be  pleaded,  becaufe  it  goes 
not  againft  or  for  all  the  king's  fubjefts  in  general.     PL  C.  65. 
Per  Mountague  Ch.  J.  in  cafe  of  Dyve  v.  Maningham. 
^ff^^tht       66.  A&s  general  in  words  have  been  conjirued  to  ho  hut  par* 
Jheeial! but  ^^^"^^^9  whire  the  intent  was  particular.     Sec  Saunders  Ch.  B, 
JLreafoft     See  PI.  C.  204.  in  cafe  of  Stradling  v.  Morgan^ 

grneral  it  is 

tQ  be  conftrued  generally.    See  10  Rep.  xoi.  b.  in  Beawfage*s  cafe. 

67.  Judges  have  always  expounded  general  ftatutes  accordraj^ 
to  the  rules  of  the  common  law.     3  Rep.  13.  b.  in  Herbert's  cafe. 

68.  J  gernral  Ikw  does  not  make  that  eood  viAich  was  difabUd 
by  a  particular  Jlatuto  before.    Arg.  and  admitted  by  the  other 

.    fide. 


dtattttejEK^  518* 

fide«    Roll.  *Rcp.  202>  203.    Trln.  13  Jac«  B,  R.  in  cafe  of 
Long  V.  liaker. 

*  69.  Particular  {latutes  Ihall  not  go  beyond  the  words,  but 
general  ftaXutes  which  are  for  the  benefit  or  the  connmonwealth 
ihall  be  conjiruid  largely^  and  by  equity.  Arg«  Litt.  Rep.  247. 
Pafch.  5  Car,  C.  B.  in  the  cafe  of  the  College  0/  Phyfi^Uns  v, 
Butler.— —Cites  12  E.  4.  20. 

70.  ]t  is  not  unufual  in  afts  of  parliament^  efpecially  in  tfao 
more  ancient  ones,  to  comprehend  by  conftrudion  a  ginerality^ 
tvhere  exprcfs  mention  it  made  only  of  a  particulars  this  particular 
being  taken  only  as  inftances  of  all  that  want  redrefs  in  the  kind 
whereof  the  provifion  is  maae^  and  fo  it  extends  generally}  as, 
the  (latute  of  circumfpedle  agatis  de  negotiis  touching  the  Bifllop 
of  Norwich,  extends  to  all  biibops,  cites  Fitzh.  Prohibitions  3# 
and  2d  inft.  upon  the  expofition  of  that  a£t.  So  25  £•  3*  cap.  [7  J 
enables  the  incumbent  to  plead  in  quare  impedit  at  the  fuit  of  the 
king,  yet  this  is  extended  alfo  to  the  fuit  of  all  perfons,  cites  38 
£•  3*  3t.  So  the  a<3  of  1  R.  2.  [cap.  12.]  ordains,  that  th<; 
Warden  of  the  Fleet  (hall  not  permit  prifoners  in.  execution  to  go 
out  of  the  prifon  by  bail  or  bafton,  yet  it  has  been  adjudged  tha( 
this  ^^i  extends  to  all  gaolers,  cites  Pt.  C.  Piatt's  cafe.  See  2 
Jo.  62.  Mich.  28  Car.  2..  B.  R.  in.  the  cafe  of  Plummer  y. 
Whichcot 

71.  General  words  in  an  afl  may  be  qualified  by  fuhfeqttent  Bittno(t^ 
fentem:es  or  claufes  in  the  fame  ftatute.  Per  Cur.  8  Mod.  8.  J^^dTfliiil 
Mich.  7  Geo.  1721.    The  King  v.  Archbifliop  of  Armagh.         cowroithe 

general 
vorda  fu  the  enaffift^  fart.    Per  Cur.    8  Mod.  39,    F^ifeh.  7  Qeo.  1721.    The  King  ▼« 

Rufford  Paii(h. 

72.  Where  a  ftatUte  *  prohibits  anything,  but  limits  no  penalty^  r^  ^     % 
the  party  offending  niay  be  indicted  as  fdr'a  contempt  againft  the  tffirted 
ftatute.     Cro.  E.  655.     Hill.  41  Eliz.  B.  R.     Crouthcr's  cafe,     ^^ 

*  If  it  be  a  thing  of  -pubtick  concern;  per  Twifden  J.     Mqd.  34.    Crofton^i  cafe. 

J  bid.  S03. An  a£lion  iica  for  doing  againA  tbe  probibition;  but  thut  QUghcto  be  by  aftiooi 

iampro  regiqusmpnfrtffa.    Cro,  J.  134.     W«tcrhou(e  v^  Qav^dc. 

» 

73.  Where  an  zdt  prohibits  or  commands  tbe  doing  of  a  thing  ipRcp.  75, 
for  the  Rdvai)tnge  of  any  perfon,  fuchperfon,  if  injured  by  9  difo-  \J^^'^f  *^^ 
bedience  to  that  law,  is  intitled  to  an  a&ion^  though  the  ftatute  i^iarfKairea^ 
does  not  exprefsly  giv6  one.  Arg.  Pari.  Caf4^>  i?2.  cites  2  — P«rCok« 
Inft- 55. 74.  ni.  131.  .  Zt.f. 

in  c»fea  wberc  tbe  iadgcs  cani^  olhemy Ife  vA  tbe  par^y  gtiev<:4# 

74.  Whenever  a  ftatute  makey  a  thing  criminal^  an  infor^  ^  hidia. 
pustion  will,  lie  upoQ  the  (btute,  thoi^gh  npt  giyen  J)y  exprefe  ^TfieT'per 
words*    Mod.  6.  in  Troy's  caf^.  s  jufticca 

agiUOlHolt 
Cb«J.    4  Mod.  144.    Trio.  4  W.  &  M«  B.  E.    The  IClag  v.  Mai;(f^ 

75*  Where  an  a£l  of  parliament  gives  z  particular  j^enalty^  the 
asrty  (ball  not  be  puniihed  by  indianunt^    ^  Mod.  86.    Mich. 


ft  Ann.  B»  R.  faM  to  have  been  fo  refoived  in  the  cafe  of  the 
-  Queen  v,  Watfon,  and  alfo  in  one  Caftle's  cafe. 
X^ta  •  76.  Where  a  ftatute  introduces  a  new  laWj  and  infli&s  a  n£w 

ftatute  ap.  punijhmenty  it  muft  be  followed ;  but  where  an  aft  of  parliament 
W/yfortnc  only  inflifts  a  new  punijhment  for  an  old  offence  at  common  law^ 
doiog  B  it  remains  an  ofFence  dill  punifhable  as  it  was  before  the  a£l« 
thing  which  g^  ^j  jj  jj^  ^.j^^  ^^f^  ^f  forgery,  which  notwithftanding  the  5th 

^cTJt'  £I>%*  remains  ftill  punifliable  as  it  was  before  that  ftatute.  Per 
vAMwoiv  Raymond  Ch.  J.  Gibb.  66.  Pafch.  2  Geo.  £•  B.  R.  in  the 
Uv,,anA      ^^  ^  ^^  g;,^  y^  Woolfton. 

how  it  fiall  be  recm/ereJ^  it  (hall  be  pnnifhcd  by  that  means,  and  not  by  indif^ment;  per  Cur.. 

[.« Q  1  Cro.  J.  643,  644.  pi.  4.  Mich,  so  Jac.  B.  R.  Caftlc**  cafe. St  C.  cited  and  ad- 
•^  ^  J  ntttcd,  9  Show.  30,  31.  Hill.  30  ic  31  Car.  s.  B  R.  in  the  cafe  of  the  King  v. 
Stanton.  Sec  S.  P.  Arg.  Lane  106.  Hill.  8  y^c.  in  the  Exchequer  iu  the  c^fc  of  Kttchin  v. 
CalvcTti'  ■■  S«  P.  But  contra  of  an  o£rMct  at  common  iatu^  for  which  an  z€k  gtvea  a  ktw  femaffj 
«r  rmte^fyi  for  there  the  reinrdy  at  common  law  is  not  taken  away  wiiliout  negative  words ;  per 
Cur.    so  Mod.  337.    Trtn.  a  Geo.  t.  B.  R.    The  King  v.  Dixon. 

If  the  *€t  fa)S,  that  the  penally  fhall  be  recovered  by  bill,  plaint,  ice,  and  n»t  •tberx^fife,  an  is- 
di&ment  will  not  He«  bijt  that  it  becaufeof  the  negative  wordat  per  Twii'den  J.  and  Keeling^  wbo 
'^fore  beld^iherwife.    Mod.  34.    Hill,  ai  it  S2  Car.  a.  fi.  R.    Crofton'a  caic. 

77.  Where  an  aft  of  parliament  gives  a  penalty  to  the  ting  (or 

doing  fuch  an  aft,  and  does  not  make  it  an  ofFence  indiftable,  the 

party  ought  to  be  fued  in  the  Exchequer  for  the  penalty  as  for  a 

duty  vefted  in  the  crown ;  but  is  not  therefore  indiftable.     Q'Jth. 

^  ■  A  ,    ^  47.     Hill.  2  Geo.  2.     The  King  v.  Manning. 

imtnt.  See      78.  The  ftatute  which  fays,,  that  prefentmgnis  taken  irfore  the 

^^^J^  ^  Jheriffin  bis  torn  Jball  be  returned  before  juftices  tf  peace y  and  they 

Br.Pf«r«nt-  Jball  make  procefs  upon  it\  this  is  intended  of  things  whereof  the 

wcntt  tn      ilierift*  may  lawfully  inquire  in  his  torn  by  the  common  law.     Br. 

«  .citcaS.  .  y^^  'j-i^^  ^  ^f  ^  f^^^  ^^  confents  to  the  rai'iflier  bv  6  R.  2. 
cap.  6.  is  intended  of  free  confent^  and  not  for  terror,  doubt,'  or 
durels,  quod  nota  tne  reafonable  intendment  thereof.  Br.  Par- 
liament, pi.  55.  cites  5  £.  4.  6. 

80.  Every  thing  which  is  within*  the  intent  of  the  makers  of 

the  ;ift,  though  not  within  the  letter,  is  as  ftrongly  within  the  aft, 

as  that  which  is  within  the  letter,  and  the  intent  alfo.     PI.  C. 

j66.  b.  in  Lord  Zouch's  cafe. 

All  afiiof       8l.  The  words  of  ftatutes  are  not  to  be  confidered  only,  but 

parfiamMit   rather  the  intent  of  the  matter  is  to  be  weighed  \  for  many  times 

VateM  ffeT  things  which  arc  within  the  words  of  ftatutes  arc  not  within  the 

neral  (hall    furviiW  of  them,  which  extends  no  further  than  the  intent  of  the 

be  taken  by  maters^  which  IS  the  principal  thing  to  be  confidered.     Per  Cur. 

w^Suc^'    PI.  C.  464*  a.  b.    Pafch.   15  EJix.  in  the  cafe  of  Eyfton  v. 

tion  to  be     Studdc* 

coiuaed 

vttt  cftAt  xvordi  of  tht  ift  itfelf  according  to  the  true  Jntenthn  and  meaning  of  the  makera  of  the 

ifi.    See  5  Rep.  5.  a.    Mich.  31  &  3a  hlix.  B.  R.     Lord  Muuotjoy'a  c»re. 

The  Intent  of  a  ftatute  will  aid  the  obfcuriiy  of  the  woida  in  ihe  conftruAion  of  the  worda 
themfelves.    See  PI.  C.  53.  in  the  cafe  of  Wimbifli  v.  TalboiA 

The  intent  of  the  aft  ia  always  to  be  regarded,  and  to  fuch  purpofe  only  the  worda  oogbt  to  be 
conftmedi  per  Browo  J.  Pi.  C  231.  Willion  v.  Berkley.  ■  ■  Ibid.  4i4.  EyAoo  v. 
Stadde.  Plowdeo  compares  the  worda  of  the  law  to  the  (bell  of  a  walnut  and  the  fenfe  to 

the  kernel  in  which  if  the  profit.  ^65.  ibid.      ■  ■    The  intent  ought  to  be  found  partly  from  the 
word^  uA  pmtly  frgm  ilic  mtiditef  thty  intend  lo  femedy.    Aig. titt.  R..  11 1*    Mtch.  4  Car. 

in 


^^   *-^  A-.  A  w^^ 
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in  the  CoTlege  of  Phyfidans'  caie.*- — S.  P  Litt.  R.  2^7.  Pafeli.  5  Car«  in  ft.  |D.  1  Conftrac- 
tioni  arr  ro  be  made  of  the  whole  ads  according  to  the  intent  of  the  makera,  aodf  fo  rometimca  are 
to  be  expounded  m^lnfi  ibe  Utttr  f  frtjervt  the  intent.  Per  Eyre  Ch.  J.  Show.  401.  citft 
3  Rep-  50.  and  Jo.  105.  s 

The  imeot  of  the  makera  may  be  nUt&tifrwn  tbt  cnvft  or  ncceflity  of  making  the  aft  or  hf  /if 
^vwdt  in  tdbtr  part*  of  the  aft,  »r.ijfoteign  cireumf*nct9i  and  the  conttruftion  Ihould  be  cm* 
jMtant  koith  reafrn  nnd  dijtrtilm,    PI.  C.  205.     Per  Saundera  Cb.  B.  in  the  cafe  of  Stradliog 
V*  Morgan. 

The  teafim  thmt  induted  the  law  maker*  to  make  foch  afta  to  take  away  the  common  law  ma^ 
be,  and  is  ufually  ui|(f*d  in  making  conftruftion  of  them;  therefure  in  oonbtful  cafra  we  mnf 
c-nUrge  the  conttruftion  of  afts  of  parliament  according  to  ihe  reafon  and  fenfc  of  the  law-makert 
exfreffed  in  »/&er  parts  cf  the  a9%  or  gucfled  by  confidering  the  Jtame  and  dejtgn  of  the  wbol^  t 
Per  Trevor  Ch.  J.     1 1  Mod.  x6i.    Hill.  1707.  in  the  cafe  of  Archer  v.  Bokeonam* 

82.  In  ads  that  are  to  be  conftrued  according  to  the  intent 
and  meaning  of  the  makers  of  them  the  original  intent  and  mean* 
ingistobe  obferved.  11  Rep.  73.  b.  Pafch.  13  Jac  Mag« 
daJen  College  cafe. 

83.  Even  in  penal  laws  the  Intention  of  the  legiflators  is  the 
beft  method  to  conftrue  the  law ;  per  Cur.     8  Moid.  65.    HiU. 

8  Geo.  1722.  in  the  cafe  of  the  King  v.  Gage.  f  gto  ^ 

84.  Where  there  are  two  fiatutes  made  together^  and  the  ene  /*'**^*"> 
contrary  to  the  otbery  reafonable  conftnidion  (ball  be  made.  fir.  ^'^'kM*v 
Farliamenr,  pi.  9.  ^Tbl^ 


who  vouch  record,  and  tail,  and  at  the  day  the  baron  makea  default,  the  feme  may  be  reodvcd. 
fir.  Parliament,  pi.  9.  citea  7  H.  4.  16. 

When  ftiw  oBt  /eem  to  erofi  one  anibeir^  fucb  cooRntftion  (hall  be  made  thai  both  fliaU  ila«d 
together.    MS.  Tab.  ai  Jan.  1710.  tit.  Forfeiture.    Hortou  v.  Hinton. 

85.  When  t%6o  Jtatutes  crofs  one  amtber,  and  no  claufe  of  non  S.  P.  Aif. 
objlante  is  contained  in  the  2d  ftatute ;  fo  that  the  one  majr  ftand  f?}^  ^^' 
with  the  other,  the  expofition  ought  to  be  that  both  ftand  in  .in  caffof  * 
force;  per  Dyer  Ch.  J.    D,  347.  b.  pi.  12.     Hill.  x8  Ella.  Warden ».: 
Wefton*s  cafe.  ^^  ' 

86.  If  laws  and  Jlatutes  feem  contrary  to  one  another^  yet  if  bjr 
interpretation  they  may  ftand   together,  they  ftsall  ftand  ;   per 
Doderidge  T*  who  faid  it  is  a  rule  in  law.     Roll.  R.  91.  pi.  41. 
Mich.  12  Jac.  B.  R.  in  cafe  of  the  King  v.  Dr.  Fofter. 

87.  Upon  all  a£b  of  parliament  there  mtift  be  fuch  a  con* 
ftru^ion  made,  as  that  one  claufe  may  not  fruftrate  and  deftrojr 
another.  Hard.  344.  pl.'i.  Hill.  15  &  x6  Car.  2.  in  Scacc.  in 
cafe  of  Stevens  v.  Duckworth. 

88.  By  Powel  J.  if  there  are  two  aSls  of  parliament  direilly 
contrary  to  one  another  the  fame  fejfions^  the  Lift  (hall  only  be  taken 
for  law.  But  per  Holt  Ch.  J.  if  they  fliould  both  generally  xtiet 
to  the  iame  feffions,  I  do  not  know  which  to  take  for  law. 
^  Mod.  287.  Mich.  3  Ann.  B.  R.  in  cafe  of  St,  Clement's  v.  St. 
Andrew's  rarifh.  j-^aruiri 

89.  Where  the  terms  and  letter  of  a  ftatute  are  oblcure  and  oh/cwf  or 
difficult  to  be  underftood,  we  muft  refort  to  the  intent  of  die  ^^^^•^ 
makers.    See  Pi.  C.  57.  b.  in  cafe  of  Wimbifh  v.  Tilboys. 

90.  When  one  branch  is  obfcure  in  an  ad  of  parliament^  expo- 
fitoii  ufed  to  csiattiiifie  the  other  bnuiehesi  for  oftentimes  by  the 

Qjl  %  intent 
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intent  of  one  claafe  the  fenfe  of  the  other  may  be  known.    R.  C. 

365.  in  Lord  Zouch*s  cafe. 

91.  Obfcure  ftatutes  ought  to  be  interpreted  according  to  the 

rules  of  the  common  law;  per  Winch  J.     Win.  86.  in  cafe  of 

Hickford  v.  Macbtn, 
But  \fufa^  ^2.  Where  the  penning  of  a  ftatute  is  dubious  long  ufage  is  2 
9bvhuf  i"^  medium  to  expound'  it  by  ;  for  jut  ^  n$rma  hquendi  is 
meaKing  of  gopirned  by  ttfage ;  and  the  meaning  of  things  fpoken  or  written 
mn  ka  of  muft  be  as  it  has  conftantly  been  received  to  be>  by  common  ac- 
XflhT"^'*  ccptation;  per  Vaughan  Ch.  J.  Vaugh.  169.  Hill.  23  &  24 
virigarand   Car.  2«  C.  B*  in  cafe  of  Sheppard  v.  Gofnald  &  al. 

common 

ftcccptation  of  the  words,  then  it  ts  rather  an  oppreflion  of  tho^c  concrrnrd  than  »o  opoTition  vf 

ibc  i^i  cfpecially  at  tUc  ufage  may  be  circumlianccd.     Vaugh.  170.  ia  S.  C. 

93.  Where  an  a£t  of  parliament  is  duhl&us,  the  coitfeqtiencei  an 

to  be  coTtfidered^  and  care  is  to  be  talcen  that  fuch  an  interpretation 

be  not  put  upon  it  as  will  quite  elude  the  force  of  it :  biit  where  it 

is  pUiitt^  the  confequences  are  not  to  be  regarded  ;  for  that  would 

«r^2i7^^^  ailUme  a  legiflative  authority.     Arg.  10  Mod.  344.     Mich. 

-rj^_^  3  Geo.  B.  R.  in  cafe  of  the  Qjiecn  v.  Simpfon. 

Pardon.         94-  In  a  pardon  of  the  king  by  authority  of  parliament,  every 

^trnm^'^'mmJ  wovA  (hall  be  taken  and  conftrued  mod  (Irongly  again (\  the  kin^% 

Kelvir.  168.  pi.  I.    Mich.  lo  H.  8. 

tttteu  *95.  It  was  faid  byHorton,  thzTzJiatuie  penal^  as  the  flatuteof 

ScepL3g     provifion,  &c.  (hall  be  taken  /in'^i  juris  \  I  at  a  flatuie  maAc  frr 

1051.7810  r  '         J     r        ^  1       -r  i  *  r  .  ^^       y  \  »  - 

^^.xx^x%^tommon  remedy  for  f  general  mtjcbief^  may  be  taken   by   equity, 
*»*3,        ^r.  Parliament,  pi.  13.  cites  xi  H.  4.  76, 

It  if  a  principle  in  the  con^mon  law,  th«t  flatulcs  fatal  (hall  he  tkkrn  fiiifiiy,  and  r>ot  rsctmdrd 
1>y  equity  to  their  prejudice,  againft  whom  the  pain  is  tiif1i£^rd  ;  but  on  iheoihcr  hdc  there  are 
fcveral  cafel  where  the  gtncra/  v/ords  (hall  be  ufirAined  and  abridged^  fcr  tbe  britefit  of  him  agmirfi 
%uhom  tbe  penaity  h  infiiSied*     See  PI.  C.  17.  b.  in  the  calc  of  Rciiigcr  v.  FogaiF^. 

Penal  laipi  are  not  always  taken  ftriAly,  but  fometimrs  by  equity.  Aig.  Sec  2  Brownl.  11  y, 
111.  116.  in  cafe  of  Crolb  v*  Weftwo^xl.— —  Sec  PI.  C  86.  b.  m  c^fe  of  Paruidge  v.  M»ngc.— 
Ibid,  f  SA.  in  cafe  of  Buckley  v.  Thomat. 

Penal  uatute  being  made  for  the  publick  fcrvice,  and  (rood  of  \\\t  king  and  realm,  as  the  ftatvcra 
that  make  foldiera running  %yizy  ftlonji  nay  well  be  uken  liberally  nccurdnig  tn  liic  imcm  of  tbr 
makers.  CnK  C.  71.  The  Soldier's  cafe.-'»— So  may  a  penal\fiatute  <whicb  h  to  prrvatt  a 
gtmeral miffbirf,  as  1  R.  a.  cap.  x2.   agamfi  efcapes  by  W^iden  ot  the  Irlct-c      a  ISiuwnl  303. 

Arg.  in  ihe  Duke  of  Lenox's  cafe,  cites  PLC.     Plati's  cale. For  though  it  is  pca«I  agataft 

tbe  warden,  yet  it  is  bcucfieial  as  to  all  othcts,  and  for  that  realon  fhali  be  i«krn  by  c<]utty; 
for  every  ftatute  is  penal  againft  fomebody  ;  but  fincc  the  taking  it  by  cquiiy  will  be  more  here- 
licial  than  prrjudicial  to  the  greater  number  of  people;  theirloie  by  the  rules  of  law  it  may 
be  extended  bv  equity.    See  Pi.  C.  36.  b.     Piatt  v.  the  .Sheriffs  of  Lrmd  n. 

Chancery  will  aid  rtmedial  laws,  though  thry  are  called  p«:nal,  but  not  by  making  thnn  more 
penal,  but  to  let  theni  have  their  courfc ;  per  Loid  Wngi.i.  Ch.  Prcc.  ai^.  Uiil.  1702.  in  cs!c 
of  Atcoiney  General  for  Hindley  v.  Sudell,  Heflceth  Sc  al.' 

The  rule  that 'penal  laws  fhall  not  br  taken  or  conltrucd  by  equity,  holds  in  cafes  of  laws  that 
are  penal  upon  particmlar  perfons ;  but  not  if  made  for  the  publick  good,  and  tlic  pence  and  fafcty 
<»f  tbe  realm.  Arg.  10  Mod.  a^a.  Pa.'ch.  13  Auii.  iu  the  Huufc  of  Lords,  in  cafe  of  Eopcrv. 
JUtcliff. 

i  S.  P.  Though  It  be  a  penal  one.    Arg.  to  Mod.  1 17.  in  cafe  of  Fleetwood  ▼.  Thoni^. 

96.  Every  ftatute  which  is  fenal^  and  which  goes  in  derogation 

•  of  ihe  common  laWj  fliall  be  taken  flriSly,  and  this  is  a  coounoa 

^jrin£  ^  and  a  penal  iUtute  is  fuch  as  giyes  corporsd  pain,  as  on* 

prifoiunent 


prifonment  or  forfeiture  of  money.    Keil\^.  96.  pi.  6.    Mich« 
22  H,  7.  Anon. 

97.  Although  a  penal  ftatute  (hall  not  be  extended  to  equity 
in  the  expofition  of  it,  yet  it  (hall  be  fo  expounded  that  the  true 
intent  and  meaning  of  ii  may  h  known.  (Mich.  1650.  B.  S.) 
For  if  the  farmer  Ihouid  be,  the  expofition  would  be  too  large  and 
arbitrary ;  and  if  the  latter  ihouid  not  be,  the  expofition  would  be 
too  narrow,  and  would  extenuate  the  force  of  the  ftatute,  and 
hinder  the  true  intent  and  meaning  thereof.  2  L.  P.  R.  527. 
Xit.  Statute. 

98.  A  penalty  in  an  a£l  of  parliament  implies,  a  frebibitlon^  Ai  in  th» 
though  there  are  no  prohibitory  words  in  the  (latut<^ ;  per  Holt  cafe  of  fi* 
Ch.  J.    Carth.  252.     Mich.  4  W.  &  M.  B.IL  in  cafe  of  7°"^;  *»»*:, 
Sartlett  V.  Viner.  indiasi 

|MMky  by 
way  of  forfeiture,  but  cIom  not  mn%tion  any  avoiding  of  the  firooniacal  contra6^  yet  it  hat  berit 
always  held  that  fuch  comia^t  bring  againft  law,  are  void.    So  if  a  fcrivener  ccmtra£U  for  mora 
ihan  5s.  for  procuring  the  lo^n  of  107L  fuch  contraft  it  void;  per  HoltCh.  J«    Ctrih.  ajt.  ia 
cafe  ot  Barilcti  v.  Viiioi.  -Skin.  39a.  S.  C«   • 

99.  The  (latute  of  Marlehridge  52  H.  3.  23.  of  waftt^  is- a 
penal  law,  and  yet  becaufe  it  is  a  remedial  law,  it  has  been  in- 
terpreted by  equity.  That  28t  (jiySy  firmarii  nonfaciant  vaflum  i 
and  it  has  been  refolved  that  the  word  firmarii  ihouid  extend  to 

Jirangers^  snd  that  this  a£t  extended  to  wafte  omittemh^  though 
the  word  is  feciant  which  literally  imports  a£live  wafte.  Arg. 
See  10  Mod.  282.     Hill,  i  Geo.  i.  B.  R.     Hammond  v.  Webb. 

10a  The  prearnbli  is  a  *  key  to  open  the  minds  of  the  makers,  PreamkU^ 
and  the  mifchiefs  they  intend  to  re.uedy;  per  Dyer  Ch.  J.  PL  ^— v**^ 
369.  in  cafe  of  Stowel  v.  Zouch.  T?;^'  ^* 

The  preamble  is  not  a  gui'le  to  expand  ftatutet  alwayi;  per  three  jufiicci,  Jo.  164.  Mich.  3 
Car.  iS.  K.  111  cafe  uf  B«tkcr  v.  Rtading. 

It  it  no  riiJc  ii)  ihc  expofition  of  liaUitct  to  confine  the  ^iteral  f»ord»  of  the  r«-  P  r 22  1 
rnffing  part  to  ai>^'  particular  worda,  cither  introducing  ii,  or  to  any  fuch  words  even  ^  ^  •* 

in  ihte'prrambU  itfelf :  it  it  tiue,  my  Lord  Coke  commends  a  conHTudion  which  agreea  with  tha 
preamble,  hut  «ot  fuch  as  may  conjine  the  eoatting  pait  to  it,  per  Cur.  8  Mod.  144.  Tfto*  9 
Geo.  in  c^t^e  of  the  King  v.  Althocs. 

Lord  Ch.  Cowpcr  faid,  ihiit  he  could  by  no  means  allow  the  notion  that  the  preamble  fiiall 
weft  rain  the  cferadom  of  the  enaWng  elau/e\  and  »hat  becaufe  the  preamble  is  too  narrow  or  de<« 
feaiv  ,  I  hereto  re  the  emaSiing  cUuft^  which  has  general  tv^rdt,  (haU  be  relirained  from  its  full 
latitude,  and  from  doing  that  good  which  the  woids  would  oiherwife^  and  of  themfelves  importf 
which  (with  fonie  heat]  be  faid,  was  a  ridiculous  ooiioo,  and  ii^Aanced  in  the  Coventry  Aftr 
which,  if  it  had  recited  the  barbarity  of  cuiring  Cr>vrniry*s  nofc,  and  the  eua^ng'claufe  had  beea 
general,  viz.  Againit  tlie  cutting  of  any  member  where  the  man  is  disfigured  or  deiaced,  it  might 
with  equal  reafon  be  objeded,  mat  the  cutiin,;  off  the  lipt«  or  putting  out  the  eye,  would  not  have 
been  within  the  a£^,  becaufe  not  within  thepie«uibie.  Wdu.'s  Kep«  jco*  Tiui.  1716.  in  cafe  of 
Cppem^n  v,  Gallant, 

lOi.  There  was  a  time  when  there  was  no  preamble  to  a£b  T^^^  '^^^ 
of  parliament,  and  yet  they  were  good,  and  even  now  prtambles  ^^^^^^^ 
are  no  more  than  repitals  of  inconveniencies,.  which  do  not  ex*  taada^of 
elude  any  other  to  which  a  remedy  is  given  by  the  enadii^  part :  p«r)i»meDt 
per  Cm-.    8  Mod,  144.    Trin.  9  Geo.  ia  cafe  of  tho  iSng  v.  ^f;,lL 
Althof^.  the  Com. 

mona  wer» 
mentioned  in  the  ad,  and  feUom  the  Lordi,  and  yH  wL  m*y  tppetr  by  the  rule  of  fumnMNiiitt^ 
Uic  ^liameoty  tbey  wcie  »U  there  prefeot.    D.  ^44,  hk    Mvg-  pU  60. 

Qj\  3  X02.  llbg 


r«*^'^-«n  toi.  My  Lord  Coke  in  hi$  hook  on*  Littleton,  takes  a  dif- 
Pre/crif*  ference  between  negativi  JlatuUs  declaratory  of  the  common  JatCy 
^!^^*_^^  and  negative  fiatutes  introduSiory  of  a  new  law ;  but  Richardfon 
»«.i«.fi^  CIl  Jf.  and  Nov.  Attorney  General,  held  a^aiaft  Lord  Coke's 
too.  8  Car.  Opinion,  that  in  neither  of  the  cafes  a  prefcrtpuon  can  be  againit  a 
lim.  Wind-  negative  ftatute.  Jo.  270.  8  Car.  in  Itin.  Windfor  Lord 
^SLflS:    Lovelace's  cafe. 


teiianu  of  the  manor  of  Bray  it  contra  in  fupport  of  Co.  Litt.  115.  a.  That  againft  tne  ]«ft 
ia  no  prefcrifKion,  but  in  the  firft  cafe  no  aiteratioo  it  made,  and  ihcrerore  a  prefcnpiioa  inaT  as 
Veil  be  againft  that  as  the  common  law,  and  that  it  the  rcafoo  that  a  man  may  prelciibe  to  hold  a 
leet  more  than  twice  in  the  year,  thoogh  the  tlatute  of  Magna  Charta  be  negattvet  thnt  a  Icet  Ke 
boldcn  only  twkc,  &c.     Arg. 

A  man  may  frefcriBe  againfi  an  affirmative  ftatute,  but  not  apinft  one  tha  it  in  the  ne^tave. 
8cc  Arg.  t  Bulb.  ^  in  cafe  of  Janet  v.  Smith. 

Arg-Sbow.  103,  AW  prefer ipt Ions  and  cufloms  will  be  foreclofcd  by  a  new 
£^.7t.&c.  ^  ^^  parliament  unlefs  (aved.  Parliament  Cafes  175.  in  cafe  ot 
Bimcr'a    '  the  BiQiop  of  London  and  Dr.  Birch  v.  the 'King. 

cafe. 

Frwiftt.  104.  In  all  cafes  of  ftatutes  which  are  with  provfoes  the  law 
upon  them  (hall  be  taken  generally,  but  in  fuch  particulars  only 
as  are  reftrained  by  the  provifo.  Arg.  3  Le.  132.  pL  184. 
Pafch.  28  Eliz.  B.  R.  in  cafe  of  Wroth  v.  the  Counted  of 
SufTex. 

105.  Where  Hit  provifo  of  an  aft  of  parliament  is  iireSflj  r/- 
pugnant  to  the  purview^  the  provifo  (hall  (band,  and  be  a  repeal  of 
the  purview,  as  it  fpeaks  the  lad  intention  of  the  makers.     Gibb. 
195.     Hill.  4  Geo.  2.  B.  R.     Attorney  General  v.  Cheifca 
_  Water-works'  Governors. 

^tttfrren*^       *o6.  Where  the  prarogativa^  eap^  i.  wills  that  the  Ung  fiall 
have  the  lands  and  tenements  of  his  tenant^  who  dies  feifedy  bis  heir 
within  age^  &c.  except  the  pofjeffions  of  the  Archbijhopof  Canterhwy 
between  Tine  and  Teesy  this  Ihall  be  intendeed  of  pofleffions  which 
the  ArchbiHiop  then  had,  and  not  thofe  which  (hall  be  purchafed 
or  efcheat  after  i  quxre  of  efcheats.     Br.  Parliament,  pi.  83.  cites 
16  E.  3.  and  Fitzh.  Livery  29. 
Br.  Parlta-        107.  IfaSlion  of  wajie  he  now  given  generally  agqinft  tenant  in 
Si«*S*'c*'  '^''  ^fi'^  pofftbility  of  iffue^  &c.  treble  damages  fliall  be  recovered 
againft  him  without  more  words ;  for  thofe  are  adjoined  to  it  by 
the  former  ftatute.     And  wheii  it  is  given  in  a  new  cafe,  all  that 
is  adjoining  to  it  is  given  with  it  likewife.     Br.  Wafte,  pi.  68. 
cites  12  H.  4.  3. 
r  523  1       108.  In  conftruftion  of  general  references  in  afts  of  parlia- 
ment, fuch  reference  muft  be  made  only  as  mayjiand  with  reafin 
and  right.     2  Inft.  287. 
Svatntet  jog.  An  aft  lately  made  fhall  be  taken  within  the  eauity  of  an 

^fhJattfU  ^^  "^^^  longfince.    See  4  Rep.  4.  a.    Mich.  14  «  15EHZ. 
\^fb€      Vernon's  caie. 

the  c9aJtrM0l»n  tf  oite  another.  Barnard*  Chan.  Rep.  •76.  Hill.  1740.  io  calc  off  WAitrt  v. 
HoittoMt  cites  it  at  the  opinion  of  Ld.  Ch.  J.  Hale  in  1  Vent.  144.  and  that  the  ftaiucc  of  14  Ebz. 
triattng  to  church  leafet  wat  a  kind  of  appendix  to  13  Elii.  relaci)tig  to  the  fane  matter.  And 
lays,  the  Ld.  Chancellor  held,  that  in  the  principal  cafe,  which  wu  upon  the  fUtuie  t  Jtc  1. 
cap.  s  7.  S.  7.  tbia  i  iilc  of  conftradion  boldt  mere  Sroog ly,  tbU  lUtiue  bcinf  1  cominuaace  of  tb» 

iitaW 


flatutc  of  [as  &  83  Ctr.  t.  cap.  10.]  of  diftributions ;  for  tht  Aatutc  \  Tac  a.  i$  •  eoatinoance  of 
that  of  Car.  2.  with  three  additional  claufci,  and  therefore  is  to  be  conltdered  aa  if  cbe  ilaiUte  of 
Car.  a.  was  repeated,  and  rc^ena^d  by  it.  -See  Vent.  04^.     Baily  v.  Muriii. 

So  the  (Utuie  of  13  £.  i.  de  Mercatoribua  Ihall  be  conftrued  within  the  Oatutc  of  A^n  Bumel 
11  £.  1,  as  10  frlling  land  at  a  realbaable  pri^e.  [See  (£.  ii.}  ftatute  13  E.  s.  the  notea  upon  the 
^MTordafrrafonablc  extent.)]      ' 

Though  a  fub(iequcnt  It^  ute  mav  be  evrnptthendeJ  vtitbin  the  meanUg  tf  the  «i7  precedent^  u 
the  ftatute  of  38  H.  8.  of  willt  witnin  the  Uatutc  27  H.  &.  of  jointures,  yet  that  is  when  the  later 
flatutc  is  within  the  fame  rcafoo  as  the  former.  Per  Holt  Ch.  J.  ft  Ld.  ftaym.  Rep,  i«28« 
HUi.  t  Anuae  in  Sir  William  Moore*a  cafe. 

110.  When  a  thing  is  named  certain,  and  after  general  things,  where  « 
the  word  fubfequent  mall  be  referred  to  the  general  words^  and  «^»ng  >» 
not  to  that  which  is  certain.     Arg.  Le,  239,     Mich*  Jl  &  33  5Ji,2i  bV t 
Eliz.  B.  R.  ih  Guildford's  cafe.  lUtucc  in 

particular* 
this  by  general  words  of  the  ftatute  fhall  not  be  tolled.     Per  Kutton  y    Jo,  sft.     Hill*  AO  Jai^ 
C.  3.  in  cafe  of  Standen  v.  the  Uuivcrrny  of  Oxon  and  Whittoa. 

111.  Always  in  ftatutes  relation  fliall  be  made  according  to 
the  matter  precedent.  6  Re[/.  76.  b.  Pafch.  5  Jac.  in  the 
Court  of  Wards,  Sir  Geo..  Curfon*s  cafe. 

112.  Relative  words^  in  an  z&  of  parliament^  will  make  a  thing- 
pafs  as  well  as  if  it  had  been  particularly  exprelfed  in  the  ad  itiell. 
kaym.  54,  55.    Mich.  14  Car«  B.  K.  in  cafe  of  Wheatly  v.. 
Thomas. 

'  113.  A  thing,  which  has  no  exiftence  but  by  a  late  ad,  nutf 
receive  benefit  from  a  fonmr  ad  by  an  equitable  conftrudion. 
iSee    2  Jo.  63.      Mich.  26  Car.  2.    B.  R.      Plummer  v. 

Whltchcott.  f^nKm^ 

114*  When  a  remedy  is  given  by  a  ftatute,  and  »♦  a&ion  is    Jl^emedj. 
given  by  the  feme  ftatute  for  recovery  of  the  penalty^  the  party  ftiall  ^  ■■¥"'^, 
have  an  adion  of  debt;  per  Jones  J.  .Poph.   175.  in  cafe  of 
Welden  v.  Vefey. 

115.  Wherever  a  ftatute  enaSs  or  prohibits  any  thing  ^^  the  ^r^f\^ 
advantage  of  any  perfon^  that  perfon  (hall  have  remedy  to  recover  by  y.wMtn 
the  advantage  given  him,  or  to  have  fatisfadion  for  the  imory 

done  him  contrary  to  law  by  the  feme  ftatute ;  for  it  would  be  a 
fine  thing  to  make  a  law  bv  which  one  has  a  right^  but  no  remedy 
unlefe  in  equity.  Per  Holt  Ch.  J.  6  Mod.  26.  Mich.  2  Aiui» 
B.  R.  Anon. 

116.  General  words  in  penal  Jla  tut es  are  often  rt/f rained  by  ^^/raht^ 
equity  i  as  if  an  ad  fays  that  whoever  does  fuch  an  ad  (hall  be  a  Scl"'^^ 
felon,  and  fuffer  death,  yet  this  extends  not  to  perfons  non  (anas 
memorise,  or  infants  very  young.     So  if  a  ftatute  makes  all  re- 
ceivers, or  who  (hall  giv^  meat  or  drink,  &c.  to  peribns  guilty  of 

fuch  or  fuch  offence  to  be  acceflaries,  if  they  are  conufent  of  the 
fed,  yet  this  wiU  not  be  conftrued  to  extend  to  the  wife  of  fuch 
guilty  perfon,  though  the  generality  of  the  words  extended  to 
infents,  non  (anae  memoric,  and  wife,  yet  they  are  not  included  in 
the  intent.  See  PI.  C.  465.  a.  &c.  and  many  more  illuftrations 
and  examples  there.  P^ch.  15  Eliz*  in  the  cafe  of  Eyfton  v» 
Studd. 

117.  Though  the  ftatute  of  i  £Ii&  maltes  void  aD  leafes  bjr 
biihopsy  i^c.  to  all  inUnts  and  purp^os^  yet  fuch  a  leafe  is  not  void 

Q,q  4  »gaunft 


'5H  eumtn, 

Bgainft  the  leflbr  bimfelf.  Arg.  Mo.  3159  316.  pi.  455.  cites  it 
as  adjudged  Mich.  33  Eliz.  in  the  cafe  of  Sale  v.  bifhop  or 
Lrtchneld. 

*  Ii8.  Lands  are  difgavelled  by  z&  of  parliament  to  all  intents 
and  purpofes,  and  made  defcendible  as  lands  at  common  lavir  to 
the  eldeft  fon  only.  I^he  generality  of  the  f.rft  words  arc  r^- 
Jtrained  by  the  particular  conduJion\  and  adjudged  that  this  oxJ/ 
takes  away  the  partability  of  the  lands,  and  riot  the  power  to 
devife.  Lev.  80.  Mich.  13  Car.  2.  B.  R.  Wifosnan  v. 
Cotton. 

119.  Though  the'words  of  an  a(9:  are  general,  yet  they  ought 
to  be  fpecially  conftrued  to  avoid  an  apparent  injury.  Axgm 
8  Mod.  7.  Mich.  7  Geo.  in  cafe  of  the  King  v.  the  Bifliop 
6f  Armagh. 

120.  There  are  itiany  cafes  of  injiancet  or  examples  given  xa 
a£ls  of  parliament,  wbicf>  yet  do  net  rejirain  the  remedy  or  purvierv 
/>  that  particular^  or  from  extending  to  other  cafes  of  the  like 
riature.  Went.  Off.  Executors  67.  upon  ftat.  4  E,  3.  7.  De 
Bonis  Afporutis,  &c. 

121.  It  is  a  rule  and  law  of  parliament,  that  regularly  nova  con^ 
Jliiutio  futuris  formam  imponere  debety  non  prateritis»    2  Inft.  292. 

'  122.  A  new  a6t  has  no  fetrofpe£f  to  take  away  an  a&ion  to 
fhe^con***"  which  th^  plaintiff  was  intitled  before  the  commencement  thereot. 
Aruaionof  2  Mod.  3 10.     Trin.  30  Car.  2.  B.  R.    Gilmore  v.  Shooter. 

the  (hiutc 

eg  Car.  «.  agaiiift  frauds  and  perjuriea  as  to  aftiont  for  marriagr.pronaircs,  witboot  note  or  writto|^ 

•f(«f  rifte  e^tb.  JunC)  &c.       ■     i  jLcv.  at?.  S.  C.<  Vcm.  330.  S.  C*— — a  Sliow.  i6<  S.  C. 

123.  Statutes  may  have  a  retrofpeH.  10  Rep.  55.  Trio, 
n  Jac.  Chancellor,  &c.  of  Oxrord's  cafe,  and  cites  PI.  C. 
207.  a.  the  cafe  of  Stradltng  v.  Morgan,  upon  the  ftatute  31  H.  8. 
cap.  13.  which  gave  the  pofTeifions  of  abbies  to  the  king  in  the 
fame  efbate  as  then  they  were;  and  D.  231.  Mich.  6  &  7  Eliz. 
the  abbot  of  Ramfey'sr  cafe,  and  the  ftatute  13  Eliz.  cap.  4.  which 
fubje£led  the  lands,  &c,  of  treafurers  and  perfoiis  accountable  to 
(he  quecni  to  the  payment  of  their  debts  \  and  Sir  Cbriftopher 
Hktton^s  cafe  refolved  upon  the  faid  ftatute. 

124.  jljf^e  againfi  baron  and  feme^  who  pleaded  record  in  har^ 
and  failed  at  tbg  day,  and  yet  the  feme  was  received,  and  was  not 
a  diHeifor  by  the  failer  of  the  record,  notwithft^nding  the  ftatute 

51.62.^63.^  gf /?£/?/?;.  2.  cap.  25.  which  wills  that  he  be  adjudged  foradif- 
^5  w  ifto!   feifor  without  taking  the  affife.    And  fo  fee  that  ftatutes  are  taim 

hy  reafqnfihle  conjfru&iqn^  nptwithftaoding  ftrid  words.     Br.  Far« 

hament,  pi.  31.  cites  13  AiT.  |. 

125.  Upop  the  ftatute  of  Weftminfter  2.  cap.  40.  it  was  faid, 
that  Jlatutes  which  rjirain  the  cqmrnon  Uw^  JhaU  be  taken  JlriGi 
juris,     Br.  Pi^rli^ent,  pi.  72,  cites  18  E.  4.  i6.  and  21  H.  7. 

ti.  Per  Cur«  that  the  ftatute  of  Weftmn  i.  cap*  20.  di  Malrfac-, 
t.ribus  inparcii  is[  vivariis^  Jhqll  not  ei^tend  to  forejls  5  quod  nota, 
126-  Where  the  plaintiff  in  quod  ei  deforceat  vouches^  he  who  is 
vouched  cannot  vouch  over  i  for  in  this  point  the  ftatutt  is  ftrift. 
Br.  Parliament^  pi.  21.  cites  14  H.  7,  17.    per  Vavifor, 

127.  And! 


147.  And  in  cus  in  vita  againft  tbi  aVienee  of  the  haron^,  the  J^J^'. 
far9tjhttU  not  demur  by  nonage  rf  the  beir  of  the  baron^  but  expe<Slet  ^^^^^  VJ  ^ 
emptor,  &c.  yet  if  the  a3ion  be  brought  againji  the  alienee  of  the  brought 
haron^  there  the  parol  Jhall  dtmur  by  the  age  of  the  heir  of  the  tigaUifi  tU 
baron,     Br.  Parliamentj  pi.  21.  cites  14  H.  7.  17.  fj^a/i^. 

Br.  FarlUmcDt,  pi.  tx.  cita  24  H.  7.  t7<. 

128.  AAs  which  give  new  remedies^  (hall  not  have  liberal  con- 
ftrudtion.    2  Sid.  63.    Hill.  1657.  B.  R.  in  cafe  of  Pool  v.  Neel. 

129.  Statutes  that  give  cojis  are  to  be  taken  ftri6Hy,  as  being  [  5^5  1 
a  kind  of  penalty.  1  Salk.  205.  Mich.  2  W.  &  JVL  B.  R.  Carth.179. 
Conev.  Bowles.        •  .  .  ' 

130.  It  was  doubted  whether  a  gaoler  could  detain  a  prfoner 
difcharged  by  the  late  ftatute  for  relief  of  poor  prifoncrs  for  his 

Jees\  and  it  was  faid,  that  Treby  Ch.  J.  of  C.  B.  held  he  might; 
for  the  a&  being  for  giving  away  the  right  of  the  fubje^^  it  ought 
to  be  cotiAvued^ri^ly ;  and  per  Holt  Cb.  J.  let  an  2i6t  of  parlia- 
ment be  ever  fo  charitable,  yet  if  it  gives  away  the  property  of  the 
fubje^i,  it  ought  not  to  be  countenanced.  i2  Mod*  513.  Pafch. 
13  W.  3.  B.  R.     Callady  v.  Pillcington. 

131.  Where  the  fatute  is,  that  a  man  Jhall  import  bullion  of  Smififwiai 
a  marks  for  evtiryfack  of  wool  imported,  and  another  fatute  is  made  •^*i*'**V_ 
that  a  merchant  Jhall  not  be  charged  but  of  ancient'  cujlom  only^  this  w/^^c. 
does  not  repeal  the  firft  ftatute.     Br.  Parliament,  pi.  52.  cites  prtctdtm^  ^ 
4  £.  4.  12. 

132.  It  is  a  rule  that  leges  ^  pojleriores  abrogrant  friores\  but  itllep.6|. 
though  this  holds  in  thefi,  yet  it  does  not  hold  in  hypotfaefi,  if  the  ^*  |?  P'- 
laft  a£t  be  not  contnuliciory  or  contrary  to  the  former  ^  but  if  it  Jfe^tbe 
be  only  io  far  differing  or  difagreeing  that  by  any  other  con-  fame  rule 
ftruSion  they  may  both  ftand  together,  it  is  otnerwife,  and  fo  is  ci^.A^g. 
Dyer  343.     18  Eliz.  &  11  Rep.   [63.  b.]     Trudgin's  cafe  21  Aff  pi^?* 
EUz.  cited  there  in  Fofter's  cafe,  that  where  tenant  in  tail  by  the  That  the ' 
ftatute  of  W.  2.  fliall  not  forfeit  the  lands,  and  afterwards  6  K.  2.  <»««««  "3 e, 
enads,  that  a  man  attainted  of  praemunire  ihall  forfeit  lands,  this  ^CTcaton/ 
fliall  not  be  extended  but  only  to  lands  in  fee,  and  for  life,  and  but,  whicii 
not  to  bmds  in  tail,  and  yet  all  are  within  the  words ;  and  there  in  S^**!*  *^^ 
Fofter's  cafe  the  ftatute  of  23  Eliz*  gave  20I.  a  month  to  be  n^atby^Aa* 
divided  between  the  king,  the  poor,  and  the  informer :  and  after-  tate  mer- 
wards  the  ftatute  of  28  tliz.  gives  feiftire  to  the  king,  and  ^^*"v^*'* 
35  Eliz.  gives  libertv  to  the  king  to  purfue  by  bill,  phint,  or  awayTcbe 
information,  yet  this  does  not  take  away  the  thirdpart  from  the  in-  aflife  which 
former;  per  Jones  !•    Jo.  22.    Hill.  18  Jac.  C.  B.*  in  the  cafe  Jjf*^*"*^ 
€>f  Standen  v.  the  IJniverfity  of  Oxford  and  Whitten.  frtnktcae. 

ment  had 
before,  but  both  may  well  Aan4  together.    And  fo  D.  50.  pi.  5.    33  H.  8»  where  it  was  eiia6cd« 
that  the  younger  foo  fliould  have  appral  of  the  death  ot  hit  father,  this  does  not  exclude  the  eldcft 
Ion  of  hu  fuit,  becaofe  there  are  no  words  of  leilraint.— And  fee  Roll's  Rrp.  90,  91.  dec.  in 
^he  cafe  of  the  King  v.  Dr.  Fofter,-  ■  Sec  Litt.  Rep.  tit.    Bticb.  4  Car.  in  C.  1^,  the  cmfe  of 

$he  Coilcfeof  PhySciaoa. 

See  t  Roll's  Rep.  410.     Mich,  tt  Jac.  B.  R.  in  the  cafe  of  Afcue  v.  Botes. 

A  later  ftatute  in  the  afirmmihut  (hall  not  toll  a  former  ad,  efpectally  if  the  former  be  particiilar« 
and  the  laft  general.    6  Hep.  19.  b.    Gie^oryU  c«fe. 

^ut  if  the  former  it  gnural^  mud  the  lattr  fartUular^  the  later  would  control  it.    See  Arg. 
$  ^liow.  ^2t.    T'la*  $  W«  ds  M.  in  the  cnie  ol  the  Kiog  v«  the  Bilhop  of  tendon  and  Dr.  Birch. 

Where 


st5  &tamtfu 

Where  two  ftatotes  tre  tonfijtenit  and  may  fiand  together,  the  later  ta  no  repeal  .of  the  fonncr* 
Arg.  s  Show.  439.  cites  11  Rep.  5,  6.     Dr.  Fofter't  care« 

*  ThU  is  a  true  rule,  hut  rcpeala  by  IwtfiicMiom  arc  thioga  dhfavmred  by  krm^  never  allowed  of 
but  where  th^  ioconfifteacy  and  repugnancy  aic  plain  and  unavoidable;  for  thefe  rcpeala  cany 
along  with  them  a  tacit  reflexion  upon  the  Icgiflatori,  that  they  (hould  ignorantly,  and  wiihoat 
knowing  it,  make  one  %Sl  repugnant  to  and  inconfifteat  with  another,  and  fuch  rcpeala  have  bcm 
ever  interpreted  fo  as  to  repeal  aa  little  of  the  prccedeot  law  aa  is  pofliblc.  to  MocU  118.  Arg. 
cilei  ti  Rep.  56.     1  Roll.  Rep.  88.     Fofter'tcare. 

But  if  the  prior  Oatutes  were  contrary  it  ia  otherwife.    See  1  Rep.  15.  b.  in  INarter'a  cafe. 

a  Brownl.  324.  in  the  cafe  of  Chalkc  v.  PeCCTy  S.  C>  do*  J.  itt.  pK  4.    Dr.  Laughioo  v« 

Gardiner]  citca  S.  C« 

133.  Subfequint  ftatutes  that  give  zgnattr  punijbmi$ii  do  not 
take  away  the  power  given  by  a  precedent  ftatute ;  per  Curiam. 
See  6  Mod.  141.  Pafch.  3  Annae  B.  R.  The  Queen  v. 
Pugh&al.' 

134*  J^igl>tf  iutere/lf  hiniitaminty  and  in  as  ample  manrnr  in 
an  aic^  of  parliament  do  not  extend  to  a  writ  of  error  or  right  of 
4,Le.  17  a.   aSion }  per  Croke  J.  cites  1  Rep,  2.  a.    The  Marquis  of  Wia- 

Arg.  cites        t    tL    %        c  *r  T 

Ld.Norrit'i  cheiter  s  cafe. 

cafe.^— 

Byt  the  word  anions  waa  not  there.    Ibid.  173* 

[  5^^  ]  '3^'  ^^  '^vt^  4«  is,  that  the  fheriflF/hi//  not  tali  m$re  than 
iRoit.Rep.  fo  much  in  the  pound  for  an'execution;  per  tot*  Cur.  this  im-^ 
404.s.c.ac.  piift  that  thiyfiaU  take  /$  much  as  is  not  prohibited.  Mo.  85^ 
"^""^^y-  pi.  1 166.  Pafch.  14  Jac.  B.  R.  Proby  v.  Lumley  and  MitchcH- 
So  rtie  ftft-  136.  Indtdment  on  14  Car.  2.  cap.  12.  againft  churchwardens 
iTV^  **  f  and  overfeers,  for  not  making  a  rate  to  reimburfe  the  conftables  ^ 
Phiraiiue^  exception  was  takeii,  that  the  ftatute  only  puts  it  in  their  power 
is,  that  to  do  fo  by  the  word  (may,  &c.),  but  does  not  require  the  doijig 
chaplains  ^f  j^  as  a  duty,  for  the  omiffion  of  which  they  are  punifliable  ^ 
chay^ii-'  f<^  i^n  allocatur ;  for  where  a  ftatute  direds  the  doing  of  athing 
cencr,  Ac,  for  the  fiike  of  juftice,  or  the  publick  good,  the  word  may  is  the 
^^iln'ibcrt*  fame  as  the  won!  fiall;  thus  23  H.  6,  fays,  the  (heriff  may  take 
fo^do  k^or^  bail ;  this  is  conftrued  he  (hall ;  for  he  is  compilable  fo  to  do. 
not  to  do  it  :i  Salk.  6oQ.  pi.  I.  5  W.  &  M.  B.  R.  The  King  and  Queen 
'r„'L'^   ^'  Barlow. 

it,  they  cannot  hold  two  livings  of  St.  vahie.     Arg.  Mod.  440.    Hill.  38  Eliz.  in  the  cafe  of 
Knbiiis  V.  Gcrrard^  So  where  the  ftatute  dire£b  that  the  Ld.  Chancellor  may  ^raot  a  ftatute 

of  bankruptcy*    Vcrn.  1541    Pafch.  3a  Car.  a.     Black wcli'a  cafe. 

c^mA^^  1 37.  The  fure  and  true  way  to  interpret  all  ftatute  in  general^ 
jHgtntrai.  whether  penal,,  or  beneficial,  reftri^ve^  or  enlarging  of  the  com- 
•AiTd^i^  ^^^  '^^»  ^  ^^  confider  thcfe  4  things,  ift,  What  the  cenanon  law 
which  iniy  vuis  before  the  malung  the  z&.  adly.  What  die  mifchief  and 
be  taken  dcfcfi  for  which  the  common  law  did  not  provide.  3dly,  What 
^^rT'^^r\  '"^"'^^^y  ^^  parliament  has  refolved,  and  appointed,  to  cure  the 
the  ftatute  difeafe  of  the  commonwealth.  4thly,  The  true  reafon  of  the 
ibaii  be  remedy,  and  then  the  office  of  the  judges  is  always  to  make  fuch 
taken  with-^  conftrudiou  as  redreiles  the  *  mifchief  and  advances  the  remedy, 
^  W^^'  ^^'^  ^o  fuppreft  fubtle  inventions  and  evafions  for  continuance  of 
Arg.  G'idb.  the  mifchief,  and  pro  privato  contmodo,  and  to  add  force  and  life 
^"h'  6.^26  ^^  ^^  remedy!  according  to  the  true  intcat  of  the  makers  of  the 
*   '  *     '  ad, 


t9,  frt  Um  fabSee.    3  Rep.  7.  b.    Pafch.  26  £Iix.  ih  Scac.  Ver  Martin, 
H^rdon'8  cafe.  ***"'' 

The  troe  nnderftandingof  the  eommon  liw,  and  of  forner  ftatutei,  U  the  fure  ttafter-expontor 
•f  the  later,    s  Inft.  518. 

Where  a  mi/thirf'u  /•  6<  remJied  hy  a  ftatute,  the  remedy  in  the  expofition  of  the  ftatatc  is  t9 
beipplied  according  u  the  mifchie!  doea  require.    Arg.  a  Le.  90.  pL  1 14.  in  Foikew'a  cafe. 

138.  It  was  agreed,  that  where  the  ftatute  of  Wtjlvu  2.  caf,  35. 
/x,  that  whtrt  the  plaintiff  in  writ  of  ward  ratient  proprit  frodi 
diiSy  tbt  heir  Jhatt  bavi  refummonSy  yet  if  the  principal  writ  tcMTf 
difcontinued  in  the  Ufi  of  the  father^  the  herr  (hall  not  have  re- 
itimmons ;  for  xhtjlatuti  is  inttnded  where  the  writ  is  gene  by  the 
a£tofGedy  viz.  Death,  but  difcontihuance  is  the  folly  of  the  party. 
Br.  Parliament,  pi.  23.  cites  24  E.  3.  48. 

139.  Where  a£ts  of  parliament  mate  a  thing  voidy  it  fliall  be  Seetat.143. 
void  to  all  intents,  and  fhall  have  a  very  violex^  rektton.     Arg.  ^^^i',?**' 
2  Jo.  19.  cites  3  H.  7.  15.    4  H.  4.  10.    10  H.  7.  22.    h,  D.  22, 
227.  377.    Fitzh.  Partition  2. 

140.  Ads  of  parliament  are  fo  to  be  conftrued,  as  that  m  man^ 
that  is  innocent  or  free  from  injury  or  wrong,  be  by  a  natural  coa* 
ftrudion  punifiied  or  endamaged.    Co.  Litt.  360.  a. 

141.  It  is  the  moft  natursd  and  genuine  expofition-of  a  ftatute  Co.  Litt.' 
4o  conftrue  one  part  of  the  ftatute  iy  another  part  of  the  famo  zH*^*^*^* 
Jiatutiy  for  that  beft  exprefles  the  meaning  of  die  makers  s  as 

where  the  queftibn  upon  the  general  words  of  the  ftatute  of 
Gloucefler  was,  whether  a  fine  levied  only  l^y  a  huftmnd  feifed  ia 
the  right  of  his  wife  with  warranty,  ftiould  bar  the  heir  without 
aflets :  and  it  is  well  expounded  by  the  former  part  of  the  ,a£l, 
whereby  it  is  enabled,  that  alienation  made  by  tenant  by  the 
courtefy  with  warranty  fliall  not  bar  the  heir,  unlefs  aflets  de«  f  527  T 
fcend  \  and  therefore  it  (hould  be  inconvenient  to  intend  the 
ftatute  in  fuch  manner  as  that  he  that  has  nothing  but  in  the  right 
of  his  wife  fliould  by  his  fine  levied  with  warranty  bar  the  heir 
without  aflets.  And  this  expofition  is  ex  vilceribus  aAus.  Co; 
Litt.  381.  a.  b. 

J42.  And  the  words  of  the  aft  of  parliament  muft.be  taken 
•M  a  lawful  and  rightful  fenfey  as  where  the  words  were  (where 
no  fine  is  levied  in  the*King*s  Court),  they  are  to  be  underftood 
(whereof  no  fine  is  rightfully  and  lawfiiUy  levied  in  the  King^s 
Uourt},  and  therefore  a  fine  levied  by  the  hun)and  alone  is  not 
within  the  meaning  of  the  ftatute,  for  that  fine  would  work  a 
wrong  to  the  wife ;  but  a  fine  levied  by  the  hufl>and  and  wife 
is  intended  by  the  ftatute,  lor  that  fine  is  lawful,  and  works  no 
wron? :  fo  tne  ftatute  of  W.  2.  cap.  5.  (ays  (ita  quod  epifcopus 
ecclefiam  conferat),  is  conftrued,  ita  quod  epifcopus  ecclefiam 
legitime  conferat,  and  the  like  in  a  number  of  other  cafes  in  our 
b^ks ;  and  generally  the  rule  is,  quod  non  praeftat  impedimentttili 
quod  de  juve  non  fortitur  effedum.    Co.  Litt  ^81.  b. 

143.  Jni  further  conftruftion  muft  be  ma<le  of  a  ftatute  m 

ft^prejpon  of  the  mifchiefj  and  in  advancement  tftbe  remeifyy  as  by 

this  cafe  it  appears ;  ror  a  fine  levied  by  the  hufland  only  is 

within  die  letter  of  4ie  law  s  but  the  mxfchief  was^  the  heir  wtt 

barred 
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barred  of  the  inheritance  of  h!s  mother  by  the  warranty  of  fats 
father  without  aflcts ;  and  this  adl  intended  to  apply  a  remedy^ 
viz.  That  it  fliould  not  b^r  unlefs  tliere  were  afTets ;  and  therefore 
the  mifchief  is  to  be  fupprefl'ed,  and  the  remedy  advanced,  et  qui 
ha;ret  in  litera,  haeret  in  cortice.     Co,  Litt.  381.  b. 

•144.  The  befl  expofitors  of  all  ftatutes  are  our  books^  and  ufe 
or  experience.     2  Inft.  25. 

145.  Statutes  muft  be  fo  conftrucd,  as  that  m  collateral  pre^ 
judice  grow  thereby*    2  Inft.  11 2. 

146W  In  ftatutes  incidents  are  always  fupplied  by  intendments 
%  laft.  222. 

147.  When  laws  o^  ftatutes  ore  made,  yet  there  2,rtjime  things. 
which  are  exempted  znd  foreprized  out  of  the  proviuon  thereof 
by  the  law  of  reafin^  though  not  exprefsly  mentio/ted*     See  PL  C. 
13.  b.  in  the  c<ife  of  Reniger  v.  FogodL 
6R#p.6.-*-       |^.g,  Optimus  legum  interpres  efl  confuetudo.     t  Rep.  8r, 

'  be  conftrucd  according  to  the  expofitioa  made  of  them  by  fuch  faget  of  the  lav  aa  lived  near  the 
time  when  they  were  made.  D.  131.  pi.  70.  Pafch.  a  &  3  Ph.  &  M.  ia  Uic  cafe  of  Htll  v. 
Grange. 

% 

149.  One  part  of  an  aA  of  parliament  may  expound  another. 

See  5  Rep.  99,     Mich.  40  &  41  Eliz.  in  Flower's  cafe. 

10  Rep.  138.  b.  in  the  cafe  of  Chcfter  Mills. 

15a  An  s£i  of  parliament  binds  all  but  fuch  as  are  Jpeciallji 

faved  by  it.     As  if  one  be  tenant  in  tail,  and  it  is  enadtcd,  that  he 

ihall  have  the  land  to  him  and  his  heirs,  he  has  fee,  and  the  tail  is 

determined.     2  And.  iiS.  pi.  82.     Hill.  41  Eliz.  ia  the  ca(e  of 

Rowland  v.  Arture.—-— cites  Broke  28  H.  8. 

151.  No  ftatute,  where  the  letter  is  ambiguouF,  (hall  be  taken. 
by  equity  contrary  to  the  letter  to  maintain  a  thing  or  mifchief 
otntrary  to  the  letter  or  intent  of  the  Jlatute^  which  meant  to  toll 
mifchiefs  and  inconveniencies ;  but  it  (hall  be  taken  in  the  better 
intent  and  largely  to  toll  and  deftroy  the  mifchiefs  and  inq^on* 
veniencies :  and  therefore  the  ftatute  of  i  Ph.  &  M«  which  pro- 
\ides,  that  all  trials  for  treafon  fliall  be  made  according  to  the 
due  order  and  coarfe  of  the  common  law  of  the  land,  and  not 

«And.  e62.  othcrwife,  yet  *  Drorke,  who  committed  treafon  in  Ireland^ 
pj- »69.       y^^  ^j.-^^  ^^^^  according  to  the  ftatutes  before  made  35  H.  8.  & 

tiiT.  i^c.  5  £•  6.  notwithftanding  the  ftat.  of  1  &  2  Ph.  &  M.  and  fo  it 
appears,  that  notwithftanding  the  general  words  of  the  ftatute  of 

1  &  2  Ph.  &  M.  the  trial  was  otherwife ;  and  the  reafon  of  this 
was,  that  treafon  beyond  the  fea  is  as  mifchievous  as  that  which 

[  528  ]  is  done  within  the  land;  and  therefore  it  was  not  the  intent  of  the 
f^rd  ftatute,  that  fuch  treafons  (hould  pafs  unpunilhed,  but  in- 
tended of  thofe  treafons  only  which  might  be  tried  within  the 
la:i3;  and  thofe  are  fuch  as  are  done  within  the  realm.     See 

2  And.  149,  pL  82,     Hill.  41  £Uz.  in  the  cafe  of  Rowland 
V.  Arture. 

152.  Where  an  ^St  of  parliament  j^tf^ff  ^  an  ajpgnee^  tSc.  it  Is 
to  be  intended  of  a  coTttplett  aifignee,  &c,  that  has  aul  ceremonies 
4ad  iacident4  refuijite  by  the  law  Xq  fvch  aQgnee^  &p.  or  not  tq 

take 
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take  awqr  any  ceremony  or  circumftance  which  the  law  requirei, 
nor  to  do  any  thing  contrary  to  the  common  law.  See  5  Rep* 
112.  b.     Pafch,  43  Eliz.  B.  R.     Mallory's  cafe. 

153.  Judges  are  to  make  fuch  expofition  of  laws  and  ftotutes  dl^^P-7«b* 
as  fuffcr  them  not  to  be  sltukd.    Hob.  97,     Trin.  7  Jac.    Moor  Magafi« 
V.  Hufley.  Coiir^ir't 

cafe.  ■  ■  Sec  Arg.  10  Mod,  34^ 

154.  Judges  have  power  over  ftatute  laws  to  mould  them  to 
the  trueft  and  beft  uie  according  to  reafon  and  beft  convenience. 
Hob.  346.     13  Jac.  in  the  cafe  of  Sheffield  v.  Ratcliffe. 

155.  A  branch  of  a  ftatute  fhall  not  be  uken  larger  than  the 
body.  Hob.  310.  Hill.  15  Jac.  in  the  cafe  of  Wright  v. 
Gerard. 

156.  Words  of  a  ftatute  ought  not  to  be  interpreted  to  di/ir<^ 
natural  ju/lici,    Arg.  Sti.  8i.     HilL  23  Car.  B.  R.  in  the  cafe  ' 
of  Rawfon  v.  Bargue. 

157.  When  the  u/9rd$  of  a  law  extend  mi  to  an  inconvenience 
rarely  happening^  and  do^  to  thoje  which  often  bappetiy  it  is  good 
reafon  not  to  ftrain  the  words  £irther  than  they  reach,  by  laying 
it  is  cafus  omiflus,  and  that  the  law  intended  quae  frequcntius  ac- 
cidunt.  But  it  is  no  reafon,  when  the  words  of  a  law  do  enoush 
extend  to  an  inconvenience  feldom  happening,  that  they  ihould 
not  extend  to  it  as  well  as  if  it  happened  more  frequently,  becaufe 
it  happens  but  feldom.  Vaugh.  373.  Mich.  25  Car.  2.  C.  B. 
in  the  cafe  of  Bole  &  al'  v.  Horton. 

J  58.  No  ftatute  (hall  be  interpreted  fo  as  to  be  inconvenient 
and  againfi  reafon.  Cart*  136.  cites  Litt.  S.  138*  5  Rep. 
Cawdrie's  cafe. 

159,  The  aft  of  I2  Car.  2.  ij^fir  confirming  parfom  prefented 
in  the  late  times  (who  conform  as  the  ftatHte  direiiEb)  in  their 
churches,  notwithjianding  any  ait  tr  thing  whatfoever^  yet  thofe 
words  do  not  extend  to  one  promoted  by  Jimony^  as  is  apparent 
upon  reading  the  iaid  ftatute  >  per  Cur.  Sid.  222.  Mich.  16 
Car.  2.  B.  R.    Snow  v.  Philips. 

i6o.  It  is  a  known  rule  in  interpretation  of  ftatutes,  that  fuch 
a  fenfe  is  to  be  made  upon  the  whole,  as  that  no  claufcj  fentence^ 
cr  word  Jhall  preivefuperflmusy  void,  or  injignificantj  if  by  any  other 
conftrudiou  they  may  all  be  made  ufefiil  and  pertinent.  Arg. 
Show.  108.    Mich.  I  W.  &  M.  in  cafe  of  the  Ring  v.  Berchett. 

16 1*  Where  an  a£l  of  parliament  creates  a  new  interejiy  it  fliall 
be  governed  by  the  like  law  fuch  interefts  were  governed  by 
before ;  per  Holt  J.  12  Mod.  486.  Pafch.  7  W.  3.  B.  R.  in 
the  cafe  of  Lane  v.  Sir  Robert  Cotton. 

162.  Whenever  an  dSt  of  parliament  makes  an  oiFence,  and  is 
filent  in  the  manner  of  trying  itj  it  (hall  be  intended  to  be  a  trial 
per  pais  according  to  Magna  Charta.  Farr.  99.  Mich,  x  Anns 
B.  R.    The  Queen  v.  Stumey. 

163.  Where  an  wSt  gives  juflices  power  generally  to  deterndm  et 
matter  at  thefejfior^^  it  muft  be  according  to  kw,  and  as  a  Court ; 

Per 


•Per  Holt  Ch,  J.     6  Mod.  17.     Mich.  2  Ann.  B.  R.    The 
Queen  v.  Bothdl. 

164.  A  ftatute  was  made  in  Ireland^  that  every  hiir  pfapapiji 
Jball  JUe  tbi  bijlxfp*s  artificate  of  his  coftfirmation  witbtn  a  year 
after  bis  agi  ^f  2it  yet  may  fiU  it  hrfon  bis  age  of  zi\  fbl*  the 
ad  is  only  meant  as  an  encouragement  for  perfons  to  renounce 
popery.  MS.  Tab.  Tit.  Statutes,  pi.  i.  June  22,  1717.  Burk 
V.  Morgan. 

* 

C  5*9  ]  (E.  7)    Words  of  Forfeiture. 

Br.  Scire  j.  JT  fccnvs  by  the  cafe  of  the  fcire  facias  brought  by  the  heir  of 
pirrs.* cites  ^  ^®  tjori  S.  B.  upon  his  reftitution,  that  where  it  is  /ir- 
S.  c. '  a^d  by  parliament,  tbat  tbi  Lord  S.  B.  /ball  fofftit  bis  land  in 
ufiy  and  in  pojfiffionj  and  certain  feoffees  were  feijed  of  a  certain 
manor  in  fee  at  the  time^  f^c,  to  the  nje  eftbe  Lord  8.  and  the  heirs 
males  of  his  body^  the  remainder  to  the  ufe  of  J.  K,  in  fee^  that 
nothing  (hall  b;  forfeited  but  the  eftate  tail  to  the  Lord  S.  B. 
only,  and  not  the  remainder  in  ufe,  Br.  Parliament,  pi.  lo*  cites 
7  H.  4.  20. 

2.  It  was  enabled  by  parliament,  tbat  whereas  J.  S.  bad  beat 
R.  C  fervant  to  C.  B.  coming  with  bis  majler  to  parliament j  anno 
5  H.  4.  tbat  proclamation  fiaU  be  made  where  the  affray  wasy  and 
that  if  thejaid  J.  S.  does  not  render  himfelf  before  the  juftices  of 
our  lord  toe  king  ad  placita^  &c.  within  one  quarter  of  a  year 
nextj  ice.  That  thefaid  J.  S.  Aall  he  convi^ed^  and  render  double 
damages  by  difcretion  of  the  jujltces  aforefaid^  or  by  inqwfition  \  and 
he  rendered  himfelf  after  proclamation  before  the  Chancellory  and 
before  the  kingy  and  net  before  the  jufliresy  by  which  capias  was 
awarded,  and  he  did  not  come,  but  came  after,  and  would  have 
pleaded,  and  was  not  permitted,  but  Judgment  .given,  that  the 
plaintiff  fhould  have  writ  of  inquiry  of^the  damages  to  theiheriff 
of  L.  For  the  ordinance  in  parliament  was  a  ju'dgment  in  itfelf, 
which,  becaufe  he  has  not  purfued,  the  aft  is  fufficient  to  award 
writ  oJF  inquiry  of  danu^es ;  quod  nota.  And  after  anno  9  H.  4. 
fbl.  I.  the  plamtUF  was  viewed,  and  upon  die  view  of  his  wounds, 
.  the  Court  awarded  double  danu^es,  fcil.  200  marks,  nbtwith- 
fianding  it  was  alleged,  that  J.  S.  was  dead ;  for  he  was  out  of 
Court  before,  and  cannot  be  warned  to  appear  again,  and  this 
feems  to  be  by  the  awarding  of  the  writ  of  inquiry  of  damages. 
Br.  Parliament,  pi.  i^.  cites  8  H.  4.  13.  &  20.  and  9  H.  4.  i.^ 
But  where       3*  Whenfoever  a  (btute  gives  a  forfeiture  or  penalty  ^gainjl 


•n  arch.  him  whicb  wTengfuUy  detains  or  difpoffeffes  another  of  bis  duty  or 

^^  ^  interefty  in  diat  cafe  be  tbat  has  the  wrong  fiall  have  the  forfeiture 

fraa^  the  or  pendty,  and  (hall  have  an  aAion  therefore  upon  die  flatnte.  at 

«C_  # ^t  V  1.1  1»  A        11  ^.  .1  ^        ^    *  ^  ? 


office  of  re.  the  coQunoA  hw,  and  the  king  (hall  not  have  the  forfeiture  in 
tt  forfdied  ^^  ^^^'  ^^^  fo  it  was  adjudged  in  the  Exchequer  upon  con* 
to  the  king,  fercDce  with  odier  judges  in  an  information  for  the  tr^le  value 

tttdaotto  fop 


for  not  fetting  out  of  tithes  in  Iclington  In  the  county  of  Cam-  ^^e  bithop. 
bridge.    Co,  Litt.  259.  a,  Huf^i^^' 

it  M.  C,  B.    Woodward  v.  Fox. 

• 

4.  The  words  (Jball  firftit)  vcfts  only  a  right  or  title,  and  not  }  ^^?*  4a« 
the  freehold  in  deed,  or  in  law,  without  an  office  to  find  the  cer-  ^^^?^'' 
tainty  of  the  land.     PI.  C.  486.     Nichols  v.  Nichols.  cafe. 

5.  If  an  zSt  of  parliament  gives  a  forfeiture  for  a  collateral 
things  the  king  Jhall  have  it^  but  where  it  is  given  in  lieu  9f 
property  and  intereft,  it  {hall  go  to  the  perfon  injured.  But 
where  it  is  given  for  a  crime^i  the  king  fliall  have  the  forfeiture, 
though  he  be  not  named.  Roll:  R.  90.  Mich.  12  Jac.  B.  R. 
in  cafe  of  the  King  v.  Dr.  Fofter.— Per  Manwood  Ch.  B. 
Mo.  238.  pi.  373.  S.  P.  • 

6.  Where  a  ftatute  gives  a  forfeiture  of  all  inheritancesy  it  does  ^^o^*  334- 
not  extend  to  an  cftate  tail,  but  where  it  is  of  all  manner  of  in^  fiiid\f**^^' 
beritancesj  eftates  tail  are  comprehended.    Jenk.  287.  pK  21.  Ratclik. 

7.  Statutes  in  point  of  forfeiture  forfeit  no  more  than  a  man  L  530  1 
hatL    But  yet  a  ftatute  may  give  to  the  k-ng  that  which  a  man  As  \f  tenant 
has  not.    Arg.  Godb.  315.  pi.  417.    Pafch.  21  Jac.  in  the  £x-»  '»/«//.  r<. 
Chequer  ISiaisbfiiviii  cafe  of  Sheffield  v.  Ratcliff,  cites  *^^^^ 

1 1  Rep.  13.  where  the  iaving  was  only  to  ftrangers,  not  to  donors  feiu,  &c. 
or  their  ifliie,  and  Huss£Y*s  case,  and  old  Enpries  423.  b.  c.  d.    ^^  roDaio- 

der  is  Caved 
withottt  words  of  laving.  But  if  the  ftaiiites  gfvtt  the  land  by  name  unto  the  khg^  theo  the  re- 
mainder is  not  faved,  biu  it  d«ftroyed.    Godb.  Arg.  313.  io  calc  of  Shelfield  v.  Ratcl^. 

fi.  if  n  right  sfn3imtbc  gtiren  to  the  king,  the  ftatute  of  limt-  But  a  • 
tations  and  fines  is  deftroyed;  for  he  is  not  bound  by  them  in  tight  of  ac 
point  of  forfeiture^    Arg.  Godb.  315*  cites  PL  C.  485,  486.  and  '^^l*'^^ 
Stamf.  187,  1 88.  Eini%^ 

nera/  words 
of  an  ad,  bccaufe  it  lies  in  privity.  Arg.  Godb.  315.  citet  4  Rep  154.  And  Arg.  Godb.  3161^ 
circi  3  Rep.  3. 

*  Rcfolveo  3  Rep.  9.    The  Marquis  of  Winchefter*s  cafe^ 

I 

9.  If  a  man  has  a  rent  out  oflanjy  and  an  a^  of  parliament  gives 
the  land  in  particular  to  the  kmg,  or  to  a  common  perfon,  wthont 
faving  the  rent  \  the  rent  fliall  be  extinguiflied  \  but  this  is  where 
the  grant  is  general  without  any  limitation  oi'  qualification  ;  but 
when  the  ad  of  parliament  is  limited,  and  fuh  moek  the  rent  con- 
tinues ;  per  Jones  J.  Jo.  235.  Pafch.  7  Car.  B.  R.  in  cafe  of 
Falkner  v.  Bellingham. 

10.  Where  a  ftitute  makes  z  forfeiture^  and  gives  power  tofeifi 
generally^  without  naming  any  perfons  that  fliall  feife,  in  fuch  cafe 
any  perfon,  thoueh  he  is  no  officer,  may  feife  for  the  king. 
Carth.  327.  Tnn.  6  W.  &  M.  in  Scacc.  in  cafe  of  Martin  v. 
Wilsford. 

lu  Penalty  given  by  a  ftatute  to  be  recovered  in  any  court  of 
record  muft  be  taken  vnS&j  for  thofe  at  Weftminfter,  becaufe  of 
its  beine  a  penal  law  \  and  the  Courts  at  Weftminfter  are  thofe 
which  the  king's  attorney  ^neral  attends*  x  Salk*  178.  in  the 
cafe  of  Walwyn  v*  Smith|  cites  Gregorie's  cafe. 

12.  Tbcfe 
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Adjudged        12.  Thefc  wor^  fn  an  aS  of  parliament  ^io  hi  Itoui  bj  dtffreft) 
Anon.*^     muft  be  undcrftood  of  diftrefs  and  (ale.     Said  per  Cur.    Mich. 
2  Ann.  B.  R.  in  the  cafe  of  Morley  v.  Staker,  6  Mod.  83*  to 
have  been  folemnly  refolved  in  the  cate  of  Davis  v.  Speed. 

13.  If  a  ftatute  gives  a  penalty  to  be  recovered  before  a  juflice 
of  peace,  and  prefcribes  m  msthod^  it  muft  be  by  bill }  per  Holt 
Oi.  J.     a  Salk.  606.     Mich.  2  Ann.  B.  R.  Anon. 

14.  A  convidion  for  deer-ftealing  was  removed  againft  A.  & 
B.  wherein  Judgment  was  given,  that  each  ibould  forfeit  30!. 
It  was  objcaed,  that  there  ought  to  be  but  one  30I.  forfeited ; 
fed  non  allocatur :  for  the  words  of  the  z&  are,  that  they  fhall 
refpe^ivelj  forfeit  30I.  and  cited  Cro.  Eliz.  480.  Mo.  453. 
Noy.  6o.  And  this  penalty  is  not  in  nature  of  a  fatisfacSion  to 
the  party  grieved,  but  a  punifhment  on  the  offender,  and  crimes 
are  feveral,  though  debts  be  joint;  which  per  Powell  dlftinguiibes 
this  from  the  c:5c  of  Partridge  and  Naylor  in  Cro.  El.  400.  and 
Noy.  62.  I  Salk.  182.  pi.  3.  Hill.  10  Ann.  B.  R.  Tte 
Queen  Y.  King  &  al.' 


[531]  (E-S)     Of  Saving. 

So  where  1  j.  ^T  THERE  land^  ilc.  is  charged  with  a  rent^eharge^  if  thii 
*^r^^    difchargid\  per  Vavifor.    Br.  Parliament,  pi.  28.  cites  21  H,  7.  3- 

wiuch  u  given  to  another  by  a£l  of  parUament,  the  annuity  ia  exttnd^  by  gift  of  ihe  Uad  by  pac« 
liamenti  per  Vayifor,  But  Frowick  Ch.  J.  held,  rhat  the  annuity  remained )  for  the  parfon  ii 
charged,  and  tK>t  the  parfonage.  But  he  faid  nothing  to  the  cafe  of  the  land  charged  given  by 
parliament.  It  feemtt  that  it  ia  not  determined;  for  they  give  the  land  aa  the  land  ta,  and  it  is 
not  like  where  the  chargec  enteraand  makes  fcolfment  of  the  land  out  of  which,  &e.  difcbarged, 
4lc.  But  Brooke  fays,  quaere;'  for  it  it  ufed  in  a^  to  have  a  provifo  or  faviiig  for  fuch  renia^ 
commons,  annuitieii  &c.  to  ftrangera.     Br.  Parliament,  pi.  28.  cites  21  H.  7.  3. 

But  fee  in  the  cafe  of  the  aflfiirance  by  a£l  b^  p:«rltamcni  of  land  charged,  itfeemu  that  it  h  nt 
m  gift  iy  parliament^  6ut  if  a  Judgment  of  the  tarliament  \  and  judgment  qf  land  charged  (hall  not 
dilcbargc  thecharge,  uolclii  the  tide  of  the  judgment  be  before  the  charge.     Br.  Parliameati  pi.  28. 

Andv!here       2.  If  the  king  bc  iniitUd  to  the  land  ofj^  S,  iy  forfeiture  of 
ibeking  it    treafon^  or  felony^  hy  a£l  of  parliament  or  offce^  by  this  all  tenuret 
the  u^*1    jrr  determined^  as  well  of  the  king  as  of  all  others ;  there  if  this 
•fficepr  ^  i^^d  afler  be  given  to  another  by  another  a^  of  parliament;  faving 
efcbeat,  and  to  all  Others  all  their  rights,  interejls,  titles^  rent,  fervice,  ice.  as 

mA^'b  ^f  "^A^*  ^^  ^^  *^*^»  ^h^**^  ^^^  fcigniories,  &c.  fliall  not  be  rc- 
pa^Kamcot,  vived ;  for  no  fexgniory  was  in  eSt  at  the  time  of  the  fecond  aA 
iifat  the  made ;  and  here  ate  no  words  to  give  any  reviving,  but  words  of 
MinjgA^i  faving^  which  do  not  ferve  but  to  fave  that  which  ts  in  effe  at  tie 
yj^ng'toatl  time  of  the  faving,  &c.  hut  fuch  provifo  in  the  firji  ad  will  ferve  \ 
others  their  for  it  came  with  the  aSl  which  tntitled  the  king.  Br".  Parliament| 
4!rS    pi.  77- cites  27  H.  8. 

fuch  a  favtng  will  not  ferve  for  th«  rvtfon  aforeftidf  for  all  waa  ex tinft  before  by  the  office, 
■nd  nothing  was  in  efTe  at  the  time  of  the  faving,  which  was  in  ure  between  the  King  and 
Kr  KKwiCHE  inihe  county  of  Eflcx,  where  Krkcwiche  loft  his  fctgniory ;  quod  OoU.  Bot  tbert 
ought  t9  he  w^rdt  affirmftUve^  th$t  the  lords  ^tif^bt  to  hJtvt  their  ftignt^riu,    ^idr 

J.  ir 


3.  tf  ad  of  porliament/wj  the  rnamr  §f  D.Jignantef^  and  hi^^  -'* 
this  namiy  to  the  king,  ynring  rights  of  fiich  as  have  right,  or^JJ^JJ^ 
fiving  the  rieht  of  ftraagers,  the  faving  is  void,  becaiife  it  is  r/-  vtkich  A. 
pugnant  \  and  the  certainty  of  it,  and  the  fpecial  name  takes  away  A«f,>v/jv 
the  right  of  the  owner}  and  aUo  the  ovrnisr  is  party* to  the  afi.  ^r^^g 


Jenk.  196  pi.  4.  (bis).  it  it  ^wA. 

• 

4.  A  (avinz  canMt  fave  or  revive  'that  which  is  not  he  ejji  ^ 
without  expreis  words  of  grant  or  reftitudon.    Dav*  3.  b.  4.  in 
cafe  of  proxies. 

5.  A  faving  in  an  eJ3t  of  parliament  which  is  repugnant  to  the  ** 
hody  6f  the  aft  is  void.     Pt.  C.  565.  a.  in  Walfingham's  Qife.-^ 

I  'Rep.  47.  in  Alt6n wood's  cafe.  .  '  ^      '     "  *.*•     * 

6.  The  faving  in  a  ftature  is  only  an  exception  of  a  fpecial  thing  out '' 
of  the  general  things  mentioned  in  the  iUtiite.     2,  Apd.  192*  pi.  -im  . 

in  the  cafe  of  Hallifwell  v.  the  Corporation  of  Bridgwater,  -         *' 

7.  Savings  in  adts  of  parliament  were  lift  of^late^d^s,     Arg..^    !' 
Godb.  304.  pi.  417.    Pkfch.  21  Jac.  in  the  Exchequer  Chamber^' 

in  the  oife  of  Sheffield  v.  RatcHff. 

*.  A  faving  of  the  rights  of  all  others  except  diie  hein^  &c.  of 
the  offender,  ^c.  is  an  exclufion  of  the  heirs,  &€•  Arg.  Godb* 
309.  i  a  the  cafe  of  Sheffield  <]r«.  Ratcliff. 

<f.  \7hcre  z  faving  is  inJepruSion.ofalltbi.pwrww^  itflian  (  532  } 
be  void.  }o.  339.  Hi)l«  9-^^*  B.  R.  in  the  cUe  of  the  King.  le  may  mm. 
V.  Prieft.  f^fi^ 

firmiH  the 
punirw,  but  traa  never  allowcfl  to  overthrow  !c  quite.    Admitted*    Arg.  10  Med.  it^.    Miclu 
•  I  Aon.  C.  B.  in  the  cafe  of  Tbotnby  v.  Fleetwood. 

TO.  A  faving  never  will  make  a  things  within  a  ftatutti  which 
was  not  contained  within  the  generality  of  the  preoiiiles*  Per 
Jones. 

(£•  9)     Repealing. 

I.  \T>^H£^  2XkaBof  repeal  is  repealed^  the  firft  ad  repealed  S.P.Ri^im 
VV    is  revived.    la  Rep.  7.  cites  Spencer's  cafe,    i  c  E.  %.  «^  "^""^ 

Tlt.Petmon2.  iR.Aoon, 

—-At  hy 

the  npeaiing  ^n  aB  ^Kfbich  rtfetdei  a  formm  mB^  the  firft  aft  1$  revived  s  lb  ^y  the  vtvMng  rf  am 
m£i  reptaled^  the  repealing  att  it  made  of  no  torcr,  aa  where  the  a£l  of  i  £Us.  cap.  i .  revived  th« 
act  of  t5  H.  8.  cap.  ao.  this  doca  impliedly  repeal  the  ift  of  £•  6.  which  had  repeeled  the  aAth 
•ftt.8.    tliaft.686.  r-  a 

2.  But  if  "i  fevered  aGs  repeal  or  annul  an  mH^  diough  xor^of 
Jhe  ails  ^repeal  or  annulktion  are  repealed^  yet  the  other  wfaidh 
remains  in  force  annuls  the  firft  a£t.     See  I2  Rep.  7.    Pafch. 
4  Jac.     Tlie  Biihop's  cafe^  upon  the  ftatutes  of  x  £.  6.  cap.  2. 
X  M.  PaiL  I.  cap.  2.  SeC  2.  and  t  Jac.  cap.  25. 

3.  Where  one  fiaCute  it  repealed  by  another.  aOr  d$nt  in  the    ' 
Vol.  XIX.  R  r        .  mjm 


nfg/W  timg  (hall  fUod,  but  not  if  a  ftatute  be  dccbred  ouUi    Jenk* 


(E.  f  d)    To  btnd^che  King- 

-    t«  TN  quare  tmpedit  an  a^  of  pMrliafmnt  was  pUaded  that  fb€ 

JL  king  Pall  not-  pteferU  in  autef  d^otty  unlefs  pf  vridanct  in  bis 

&wn  timij  which  was  hqi  in  ure  before^  and  yet  the  Court  was 

agaiuft  the  icing,  that  It  ibould  be  put  in  ure  now*    Br.  Parlia- 

meikt,  (d.  I2«  cites  1 1  H»  4.  7.  &  38. 

c  'U^'^*       ^'  ^  ^^^  im|iedit  it  was  agreed  by  Prifot  and  Aihtoni  that 

Ai^U    *  ftittut«  (hall  not  bind  the  king,  if  it  be  not  by  txprefs  W9rds. 

Mic...^     Bf«  Pariiament,  p)^  6,  cites  35  H.  6.  61,  63. 

It  is  a  fe- 

lien)  rule,  that  tlte  king  fiiall  Mi  be  ^iind  fy  «  Jhtai£,  wKtdi  docs  not  exprc&ly  mine  kirn* 

S  H^wk.  M.  C.  4ti.  cap,  4S'S.  3. 

TAff^^  if  the  iAr^  asfmrp*  vAml  tnrU^ant  to  a  louJUc,  this  >&i//  ^  f^/  irrfknt  o«r  cf^Jiffi^n, 
mtt^ihjbbidimg  tkifstiH9  tf  WtJMnfttr  t.  r<i^.  5.  •whUhmdt  ujkrpamn  upon  an  infant^  icmc 
covert,  and  thoi|e*.iit  rei^f^n  1  for  m  kiaf  it  not  lioimd  by  it ;  for  where  a  nan  preknia  to  the 
benefice  ^f  the  king,  and  bit  clerk  in  by  6  months,  yet  ihc  king  0ull  havr  quare  tmpedit  after  the 
$  montbsa  for  mullunB  .umput  wxmtu  r<^  ;  /or  ibe  ilaciite  (Kmil  aot  bind  bini.  Contra  ia  cafe  of  o 
commoa  pcrfon^after  the  0  ttiodtlls'.    Br/Pariiansciu,  pi.'  6.  oiics  35  U.  6.  6a,  63. 

.  J.  Per  Prilbt,  there  fo  zjtatutey  anTW>  j  tf  ^  cap.  4.  tbatpre^ 
ttSi^iut  mt hi  f^'wardiH  $f  a  frififn  fit  debt  brought  againft 
himtipon  tfcapt  if  it'*p^ontr  etfrtdtnoM'^rA  comitiitfod  to  his 
L  553  1  ^^^  S  ^'^  therefore  by  him  the  king  (hall  not  grant  protefHon 
tiieM«  Aod*  th^r«*fftfQr  fee  th&t  thn  is-  aiftitiite  whieh  (hall  bmd 
the  king ;  for  none  can  grartt  protection  but  the  king  only,  and 
therefore  that  the  fl^atute  fays  diat  the  protedion  (hall  not  lie,  is 
as  4nuch  as  co  iay  thai  the  king  (hall  not  drfpenfe  with' the  (htute ; 
quW-nota.  Br.  Pafrliament,  pL  30.  cites  39  H.  6.  39, 
Br.  Farlia-  4.  It  was  inaHed  by  parliamtniy  that  the  Lord  Hungerfbrd 
Si^sfc^  Att/rf  *#  attainted  of  treofon,  and  forfeit  his  lands^  with  a  provifo 
that  of  fuch  lands  as  he  wasftifed  to  the  ufe  of  others^  that  cejiy  que 
ufe  may  inters  and  yet* where  the  king  is  (eifed  he  cannot  enter 
upon  him,  hwtJhaU  fue  oufter  U^aain^  And  fo  it  feems  that  the 
king  is  not  bound  by  any  ftatute,  unle(s  by  exprefs  words  of  the 
king,  as  if  it  had  been  that  he  may  enter  as  well  upou  the  pof* 
feflton  of  the  king  as  upon  others.  Br.  Entre  Cong.  pi.  134. 
cites  4  £•  4.  21. 

5.  It  was  agreed  by  the  ju(tice8,  that  ^Jlatuti  of  additions 
made  anno  i  H.  5.  cap.  5.  Jhall  bind  thi  king  as  to  indilfmints^  &c. 
and  otherwife,  as  well  as  common  perfons.  Bn  Parliameot^ 
pi.  47.  cites  5  £.  4«  32. 

^.  Upon  the  conitruAion  of  anv  ftatute,  nothing  (hall  be  taiten 
by  equity  againfi  the  king.  Arg.  Godb.  308.  ia  cafe  dF  Ld.  SheC* 
iield  V.  RatcltfF,  cites  PL  C.  233,  234. 

7.  Where  t^Q/ubjeS  has  auibority^o  to  a  tlmg  by  the  exprds 
letter  ^f  a  ftatute,  this  (hall  not  be  tajken  tfu/tf^  by  amr  Arained 
Muftnidioa^  though  it  be  £pr  Ae  beaefit  of  the  'Ibm^>;  per 

IXxferidgt 


Doderidge  J.    RoD,  R.  67.  in  cafe  of  Worn!  v.  Harper,  cites 
to  Rep.  84.    Love's  cafe. 

8.  Neither  ^affirmauvt  ibitutes,  mr  tugathef  which  are  more  •  An^fir* 


ftrong,  (hall  bind  |he  kingi  unlefs  he  be  fpeciail?  named.     As  the  "ur^#  itw 
/iatKtes  of  CmiuuioHSj  viz.  of  Merton,  cap.  8.   W.  i.  cap.  3.  and  ^^^ 
32  H.  8.   cap.  2.    do  not  bind  the  king.     80  the  ftatute  of  tke^eria* 


W,  a.  cap.  5.  which  gives  the  plea  of  plenarty  by  6  months,  "««•*«)». 
docs  not  bind  the  king,  cites  F.  N.  B.  241.  (B)  24 1.  3.  23.  &c.  ]J°"  JSw^^ 
So  by  the  ftatute  of  18  £•  i.  of  f  quia  empCores  terrarum  the  king  t^,  Mich. ' 
is  not  bound  as  is  held  in  10  H.  7.  23.  a.  &c.    The  ftatute  rf  >^55* » 
Magna  Charts,  cap.  11.  provides  in  the  negative,  quod  communia  c^^V  Um 
placita  non  fcquantur  curiam  noftram  fed  teneantur  in  aiiquo  loco  Auoraef 
certo  \  but  this  does  not  bind  the  king,  as  is  adjudged  in  23  H.  3.  General  v. 
Tit.  Brief,  and  31  E.  r.  Tit.  Prajrogative  28.    For  he  may  have  +  j?  priir. 
quare  impedit  in  B.  R.  Arg.  11  Rep.  68.  a.  b.  Pafch.  13  J^.  Apportion-* 
in  Magdalen  College's  cafe.*  neat,  pi. 

K.  B.  234, 835. 

9.  General  ftatutes,  which  provide  neceflary  and  profitable  Arg.  show, 
remedy  for  nuantenance  of  nligitm^  advancement  of  Uandnf^  and  ^^^'^'  ^' 
for  relief  of  the  pooTy  (hall  be  extended  genjsrally  according  to  the  . 

words  of  them»  and  the  king  not  exempted.    Refolvcd  nnani- 
moufly.     II  Rep.  70.  a.  b«    Magdalen  CfoUeee's  cafe. 

10.  The  king  fliall  not  be  exempted  out  of  the  general  words  Allftatatcs 
of  a<5b  made  to  fupprefs  wrongs  becaufe  he  is  the  fountain  of  juf-  ™*prJffioa 
tice  and  common  right,  cites  13  £.  4.  8.  a.  and  i  Rep.  44.  b.  48.  otwomg^  « 
a.  &c.  Altonwooo's  cafe.  And  though  ri^ht  was  remedi*  ukiogawijr 
lefs,  yet  the  aft  which  provides  neceflary  atul  proStable  remedy  for  '^rtvenTtbt 
the  prefervation  thereof,  and  to  fupprefs  wrone,  (hall  bind  the  kioe,  dtct^ffrt* 
cites  PI.  C.  246.  Lord  Barkeley's  cale,  where  it  was  ad-  /'ir/Mr.OiaU 
judged  that  the  kin?  tenant  in  tail  was  reftrained  from  alienation  ^Iq^^^ 

by  the  ftatute  de  Donis.  $ee  1 1  Rep.  72.  a.  Magdalen  Cot-  though  not 
lerc's  cafe.  inmcdmit, 

...  ^^^  boimd 

by  oxprcft  wordi.  S«e  5  Rep.  14.  b.  Mich.  43  &  44  Ells,  in  parliament  in  the  cafe  of  cccXe- 
fiaHU'ti  pcrfon.  Arg.  Show.  809.  S.  C.  cited <  Ibid.  419.  Arg.— -——Ibid.   Per 

Eyic  J.  497.  ' 

*  When  anv  ftatute  it  made  to  prevent  or  fupprefs  any  f  wrong,  the  king  (thwgb  wet  nawui)  it 
io9*J  by  iti  becaufe  be  can  do  no  wrong.  4  M>k1.  807.  P^fich.  5  W.  St  M.  B.  R.  Attorney 
General  v   Dr.  LancaHer. 

i  The  king  is  bound  by  laws  of  publick  ufe  and  henefit%  and  where  the  contrary  will  be  any 
wr6ni{  to  the  fubjeft.     Arg.  Show.  209.  cites  j  Rep.  14.  He  it  bound  by  the  Jfmtmie  of 

JdaHhridge  ta.  aptlnjk  dijirmining  tenant x  to  an/wrrnuitbont  tifrit,  as  8  Inft.  1B4.  &  169.  Aud 
by  thtjfatttte  38  H.  8.  28.  rfdf/contsnttancei.  2  InlU  681*  682.  becauCe  they  are  made  to  give  her 
who  had  a  right  a  more  jpeedy  remedy,  viz.  by  entry,  where  at  common  law  flic  was  forced  to  a 
real  a£^ion.  So  ia  Bakklky's  caJe,  PI.  C.  833.  i  Rep.  44.  t  Infl.  si6.  The  king  ia  bound 
by  the  JfatMte  it  Domit  bccaafe  to  alicnaiioa  would  bt  a  wrong  to  the  (iib)e£^.  Arg.  Show, 
4*91  i^o, 

CS34*J 

• 

It.  71ie  general  words  of  ftatutes,  which  tend  to  tirform  tbt 
mil  of  the  fiundir  or  iomr^  fhall  bind  the  king,  though  he  be  not 
named.  See  ii  Rep.  72.  b.  73.  a.  where  it  is  unanimoufly  re- 
folvd  in  Magdalen  CoUege's  cafe. 

12.  Where  the  king  has  any  prerogative,  eftatCi  right,  title,  or  At  ifetmsa 

Kr  a  inteneft,  ^timtM 


534  fttttnttjBU 

¥f^'^^  tfiterefti  he  fluH  im#  t»  Wr/i  of  tfaem  ty  general  wsrds  ^mt  sk. 
yJii^tkU-  Solved.     1 1  Rep.  74.  b.  ia  Magcblcn  College's  calcJ 

dUi  •f  iki  Um%fiaU  mf  be  a^tcd.    Sec  Kcitw.  35.  pi.  3.      ■■        In  tfie  «oft  mtaoce  car««  of 
the  king's  pi^ag4uve,  it  cannot  be  lakcn  aw«y  by  gcm^w^  fvWt  ia  aa  a6  eft  parliawciit.    Ar^  S 
M^«  14.  in  the  CoHq^  of  Fhyficiaii's  cafr. 

|i  ia  Clear  thai  the  king  cannoc  br  ilvtjt<d  of  anv  of  hit  pren^^lvet  by  Jlineral  wards  in  »  aft 
•f  parliamcmf  but  that  tliere  mud  br  pUm  and  r  «r  ia  words  tor  that  purpofe,  chouph  ail  ba 
other  righU  arc  no  more  favoured  in  law  thao  the  ri^ms  of  hft  fubjeds.  6  Mod.  8.  M'Ch.  7  Geo. 
TJm  &ia|  V.  the  Arcbbilbop  of  Armagh. S.  P.  8  Mod.  14.  in  the  College  ot  Phyfician'a  cate. 

13.  The  general  ftatute  of  32  H.  8.  cap.  36.  fff fines  fir  avM" 
ing  cmtroverfiis^  fliall  bind  the  king.  11  Rep.  75.  a*  in  a  nota 
of  the  Reporter,  in  Magdalen  College's  cafe,  cites  7  Rep.  22. 

14.  Where  the  kng  is  barred  by  a  ftatate  t6  do  wrong  he  k 
bound)  but  where  the  king  i*  intitUd  to  anj  intert/l  in  property^ 
this  cannot  be  taken  from  him  without  fpeci<il  mention  in  the 
ftatute.  Jo.  21.  Arg.  And  (ays,  this  diflindion  is  allowed  iti 
Magdalen  College's  cafe* 

15.  An  ad  of  parliament,  which  givoi  a  right  to  tho  kingy  ihall 
bind  him  as  to  the  manner  of  enjcying^  and  ufir^g  that  right  as 
well  as  a  fubjed.     Arg«  Show.  ail.  Pafch.  3  W«  &  M.     Mr. 

.  Crooke*s  cafe. 

i6«  29  Car.  2.  tap.  3.  of  fbuds  and  perjuries  binds  not  the 
kins,  but  takes  place  only  ^etween  party  and  party,  i  Salk.  162. 
4  w.  &  M.  in  cafe  of  the  King  v.  Lady  Portington. 

17.  The  queen  is  never  named  in  an  aift  of  parliament  if  the 
namo  of  party ;  per  Powell  J.  2  Ld.  Raym.  Rep.  i66.  Mich.  3 
Ann.  in  cafe  of  the  Queen  r.  Tutchtn. 


(E.  11)     Statute  Merchant^  Staple  and  Recogttkance. 

Statutes^  relating  thereto. 


•  Tbiifta-   I.  *Stat.  Il£.  I.of  T7NACTS,  that  a  merchant  which  wiU 

*"**id"*Se        AAon  Burnel.      IZj 

*'*"    1*^6.*^  ^^^^  i0r/  the  mayor  of  London^  or  of  Thri^  or  Sri/loi^  or  bofirt 


\aufe  bis 
_  -j/5fo/,  or 

V.  Bactbe  the  mayor  and  a  tlcrk  (which  the  king  JbaU  appoint  fur  the  Janu)^ 
^^  •?     for  to  achmvledgi  the  dekj  and  the  f  day  ofpapncmt^ 

the  one  Irom  the  other,  I  have  marked  thia  m  onlv  ii  C  t  "Though  the  word  tnavor  ii 

e«pre(fed  i«  thb  lbta(e»  and  no  other  principrit  olfirrr  is  tncBriooed,  yrt  thoe  is  no  doubt  butK 
may  be  taken  befnre  another,  who  is  s  prineinal  officer  of  a  eorporaimo,  ihoof^h  he  be  not  a 
■laVor^  per  Hobart  Ch.  J.  Win.  86.  Inn,  as  Jac.  C.  B.  in  the  care  of  Hicktoid  v.  Macniii. 

<-  f  f  S^  (F)  pi.  i.  '  '■  '  1<  the  ftaiute  be  to  pay  st  fcverat  days,  it  is  a  qu«re  in  law,  whether 
it  be  payable^  till  sll  the  dsvs  of  payment  are  paft,  as  of  a  bond  :  pci  Uooan  Cb.  J.  Wm.  tbt 
in  caie  of  Hickfiord  v,  Maebin. 

[t535] 

But  tbmigh  Jnd  the  recognizance  Jhall  be  entered  into  a  roll  with  the  hand 
b^MTia^    of  the  faid  cleric,  which  Jhall  be  known. 

roUed  in  two  places,  nor  writ  with  the  hand  of  the  clerk,  yet  the  nmirting  of  them  ia  not  a  •■r* 
enmfbnce  to  avoid  the  Astute.  Cro.  £.  810.  pi.  14.  Hill.  43  £liz.  C.  B.  in  cafe  oft  Forcit  r. 
Bsllstd. 

^  (')  Moreover^  the  faid  clerk  Jhall  mako  with  bis  own  hand  a  hii 

ohligatoryy  uhcrcunto  the  ical  of  the  debtor  Jhall  bo  put  with  tiie  ., 

king'* 
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king's  ffa),  to  he  provitied^  which  jhall  nmmn  in  (tit  taping  tf  tit 
mayor  and  clerk  afhrefaid. 

4nd  if  the  debtor  does  mt  pay  at  the' day ^  the  creditor  may  come  See  {%) 
bffcre  the  mayor  and  clerk  with  his  bill.  And  if  it  he  found  hy  the 
roll^  and  hy  the  hill^  that  the  debt  was  acknowledged^  and  that  the 
day  of  payment  is  expired^  the  mayor  Jhall  incontinent  caufe  the  move- 
ables of  the  debtor  to  be  fold,  as  fur  as  the  debt  does  amounty  by  the 
praifing  of  bonefi  men^  as  chattels  bur^ges  devifable,  until  the 
while  fu-n  of  the  debt^  and  the  money  without  delay  Jhall  be  paid  to 
the  creditor.  And  if  th  -  mayor  can  find  no  buyer,  he  Jhall  caufe 
the  moveables  to  be  delivered  to  the  creditor  at  a  reafonable  price^ 
as  much  as  doth  amount  to  the  debt*  And  the  king^sfeal  Jhall  be  put 
unto  thefale  and  deliverance  of  the  burgages  devifable. 

And  if  the  debtor  have  no  moveables  within  the  jurisdiction  ^See(R) 
the  mayor y  whereupon  the  debt  mai  be  levied^  but  baxfome  othetwhere^ 
then  Jhall  the  mayor  fend  the  recognizance  unto  the  chancellor 
under  the  king*s  feal.  And  the  chancellor  Jhall  direSl  the  writ  unto 
the  Jher iffy  i/i  whofe  bailiwick  the  moveables  be^  that  the  Jheriff  caufe 
him  to  agree  with  the  creditor^  as  the  mayor  Jbou^  have  doney  tn 
cafe  the  moveables  had  been  within  his  power. 

And  let  them  that  Jhall  praife  the  moveable  goodsy  fake  heedy  that  Upon  a  ft^ 
theyfet  a  reafonable  price  upon  them  \  for  if  they  fet  an  over  high  ^  "*'• 
price  for  favour  bom  to  the  debtOTy  and  to  the  damage  of  the  creditory  ^btor|«f 
then  Jhall  the  thing  fo  praifed  be  delivered  u^  tbemfelves  at  fuch  ler  ce^ys* 
price.  ^^^  «««*• 

'^  fied,«W 

empUs  eo  take  the  b^<)y>  rttumed  nm  tjt  Im/enhUi  the  trtdltor  frayed  Itvffy  of  the  land,  aoci  had 
it,  and  iht  Jheriff  exuiidtd  the  land  by  two  extenders*  and  delivered  ii  to  ihe  conufce,  and  rerumed 
the  writ  accoidinxlVi  and  came  ibe  comttfett  ^nA/aidt  that  the  flieriff  had  exindtd  the  iand  tta 
bigb^  fcil.  every  acre  which  it  worth  no  more  than  tad.  at  3a.  aud  prayed  that  the  land  mifht  be 
delivered  10  ihc  cMrrndcra  to  hold  accordinf  to  the  extent,  and  to  anfwer  10  Mm  of  the  money* 
Thorp  faid,  the  iU'ute  fpr^ikx  only  rf burfragti^  and  not  of  lands;  and  yet  it  was  dilivercd  to  the 
extenders,  and  this  hv  the  f  quity  as  it  fccma.     lir.  Statute  Merchant,  pi.  14.  cites  at  £.  3.  ai. 

Bat  where  the  coiAufee  to^k  the  lands  eaiendtd,  and  alter  a  ards  came^  ia  a/abfeaaeMt  term  to  that     ' 
iu  which  the  extent  mss  reiumed,  and  prayed  that  it  be  delivered  to  the  extcooers  at  the  valuey 
it  -was  denied.     Br.  Fxtrnr,  pi  t .  cttrs  44  E.  3.  t,  ■■  Br.  Statute  Merchant,  |»1,  a.  cites  S.  C« 

If  upon  a  writ  of  ghgit.  »r  •ther  tutii  of  eaecutiom  fufd  upon  a  jadf^auni^  the  exieadera  extend 
the  lands  or  gooda  too  itigh :  in  ibia  cafe,  the  plaimiif  has  no  remedy  by  this  (Uiute,  or  by  the 
ft«t«ie  de  Mcicitorious,  or  othe*  wife,  to  pray  that  the  extenders  may  take  the  goods,  and  pay  the 
money  which  ihrv  have  apprjifed  thrm  at;  for  thofe  being  penal  llatutes,  do  not  extend  to  any 
other  wriu  of  execution,  but  only  the  itatoic  merchant,  and  liaplc  or  recogniaaoce.  0y  all  the 
'jufticra  of  C.  B.     ik-ndl.  59.  pi.  luo;.   Mich.  4  &  5  P.  &  M.  Anon. 

Cro.  J.  I  a.  pi.  16.  Pakh.  1  Jac.  B.  R.  Molmxux  v.  La  con.  Upon  a  recognizance  in 
Chancerv,  the  plaintiff  refufrd  before  the  AierifF,  to  accept  the  lands,  bccaofe  they  were  extended 
too  high,  and  oraved  that  the  extmdrrs  might  retain  ihrm,  and  a  cafe  wai  Biewn  out  of  Bend).  4 
ir  ^  P.  de  M.  [which  Icems  to  be  the  caCs  abdvej,  «nd  ot  ihat  opioioo  were  ail  the  Court  in  thia 
'Cafe;  and  th^t  the  plaintiff  bad  time  enough  to  pray  it  uj'on  the  return  of  the  writ;  wherefore  ic 
was  awarded  that  the  extendeif  Ihould  have  the  land  at  that  rate,  and  that  they  ihould  pay  the 
debt. 

CoauliBt  extended  a  Aatiite,  and  before  hta  acceptance  prayed,  that  the  land  be  delivered  to  the 

cxtendera.     Procefs  ifltied  accordingly,  but  before  the  return  of  the  wrtr  it  was  moved,  that  the 

etteoders  cannot  have  the  lend  1  becavfe^rir  the  extent,  the  ewmfaw  h  dtad^  hh  heir  within  age^ 

.  and  in  ward  of  the  kiagi  fo  that  the  king  is  now  in  poflefljon  and  the  land  in  other  plight  thaa 

it  waa  at  the  time  of  ibe  cxteat*    Scd  non  aUocatur  per  Cuiiam.    Yelv.  5^.  Mich,  t  Jac.  B.  R* 

V.  Rtggea, 


And  they  Jbatthe  ^forthwith  ^anfwer able  t^nto  the  creditor  for  [  53^  ] 

its  debt.  *  The  fta. 

tote  dMS  mot 

mem  that  tbey  Jhall  /i(|p  all  the  aoney  prefeatly  without  dday,  hta  they  may  aafwer  frejeatiy 

R  r  3  without 


53^  dtatttte^; 

wtthoat  detay*  and  becaufe  the  praAice  had  been  accordingly,  it  was  awarded,  t1i»t  they  parf  tUt 
money  at  the  daya  Umited  in  the  extent,  dec.    Fitzh.  Tit.  Extent,  pK  so.  cites  PaCch.  s  H.  4.  1  y. 

For  farther  expofitton  upon  the  word  (forthwith J  lee  the  ftatutc  of  13  £•  1.  de  Mcicit»ribM 
in  the  vote  upon  the  words  (rcafbnable  extent). 

f  £ut  if  lands  extended  at  too  high  a  rate  be  delivered  to  the  extenders,  and  it  fiUU  Mfi  ftmt 
tbt  conufir  had  ottfy  an  %  eftate  for  lifti  and  dieif  the  exiendera  fhall  be  no  longer  charged  %  (nr 
they  ihall  hold. them  in  the  fame  manner  aa  the  conufee  himfelf  Aiould  have  held  them,  in  caCie 
the  extent  had  been  well  made,  and  aa  long  u  the  tenancy  of  the  franktenemeot  continoes  sb  rfee 
debtor,  fo  long  he  ihould  hold  till  the  debt  be  Catiffied*  ai  £.  3.  ax.  a.  b.  pU  ii.— Rr.  F.»tc«t» 
pi.  4.  cites  S.  C.  bat  very  (hort. 

i  Br.  Statute  Merchanti  pi.  14.  csteaS.  C« 

■ 

'    jfnd  ifthf  iibttr  will  fay j  that  his  moveahle  goods  wen  iglivered^ 

$r  (old  for  Ids  than  they  were  worth  ;   vet  (hall  be  have  no  remedy 

thereby ;  fir  when  the  mayor  or  the  fiieriff  has  fold  them  to  him  tbi^ 

offered  mojiy  he  may  account  it  his  awn  filly  that  be  did  not  fill  tbem 

himfelf  befire  the  day  of  his  fuit  (when  he  mighty  and  tt?osild  nat)^ 

•  ^         mia  have  levied  the  money  with  his  own  hands. 

htUrkVbMXi      And  M  the  debtor  have  no  moveables  whereupon  the  debt  may  be 

s>»(  ^«^-    levied^  then  fball  his  body  be  taken^  and  kept  in  prifon  unul  be  bave 

hU  body      ««^^  agreement. 

upon  this  ibtute,  and  if  procefs  be  awarded  to  arreft  him  by  this  ftatote,  htjhall  have  m  ^unt  tmtm 
tbeflterifft  that  be  do  not  trottile  or  molejt  bim^  and  if  be  have  ar relied  him  for  the  lame,  that  be 
deliver  him,  if  be  knows  no  caafe  why  he  (hould  not  enjoy  the  privilege  of  a  cletk.  And  in  fucb 
writ  there  ia  a  provifo  put  in  the  end  of  the  writ.    F.  N.  B.  131.  (A}. 

Andffhe  have  not  wherewith  tofuflain  himfelf  in  prifon,  the  creditor 
Ihali  find  him  bread  and  water,  which  cofls  the  dehor  fhall  recompcntc 
him  with  his  debt  before  that  he  be  let  out  of  prifon. 

And  if  the  creditor  be  a  merchant  ftranger)  he  fhall  remain  at  the 
cofts  of  the  debtor,  for  fo  long  a  time  as  fc  tarrieth  about  the  juit 
of  his  debty  and  until  the  moveable  goods  of  the  debtor  be  fold  or  dcLvered 
unto  him. 
•  See  pi.  9«  And  if  pledges  or  ♦  Mainpernors  come  before  the  mayor  and  clert^ 
'they  (haU  bind  themfelves  by  writings  and  recognizance  m  like  manner^ 
as  the  debtor.  And  if  the  debt  be  not  paid  at  the  day  9  Jucb  execution 
fhail  be  awarded  againfl  the  pledges^  as  is  before  direffed  agcanjl  tbe 
debtor. 

S.  2.  Provided^  that  fo  long  as  the  dsbt  may  he  fidly  levied  rf  tbe 
goods  of  the  debtor  ^  the  pieces  fhall  be  without  damage^ 
This  ftatute  2.  13  E.  I.  cap.  I.  JJe  Afercatoribus  ordains^  that  a  ^ merchant^ 
is  in  Fleta.  zuho  wiU  be  fwre  of  his  debty  Jhall  caufe  his  debtor  to  come  before  tbe 
yi^*t^\  »wyor  of  London^  or  before  feme  chiefs  warden  of  a  city^  or  other  toum^ 
64.  dede-  whcrc  the  Unf^  fiaU  appoint.  And  before  the  mayor  or  chief  warden^ 
bitoribus  dt  or  other  ftffiaent  men  chofen  and  fworn  theretOy  when  tbe  mayor  or  cl^^ 
bu^ll^Co.    '^'<^^^  cannet  attend. 

Litt.  28^.  b.  in  Marg.  citca  Fleta,  lib.  a«  cap.  53.  btit  fiMBaa  to  be  mifprialedi  tint  chapter  beiag 
De  Curia  Baron*. 

*  Though  the  ftatute  ftyt,  that  he  (hall  be  a  Derchaot  who  fliall  acknowledge  the  debt,  yet  if 
he  be  not  a  merchant  he  ia  within  the  conpafs  oi  the  ttatate  la  be  a  cooalor ;  per  Jooea  J.  WmkK 
33.  in  the  cafe  of  Hickford  v.  Machin. 

'Not  withftandifig  the  words  are,  that  be  ought  to  come  before  (the  chief  officer)  of  tbe  ckyt^ftc* 
yet  it  hath  been  ruled  here,  that  if  tbe  citv  be  governed  by  a  chief  olficera  be  oygfat  to  come  befoie 
them  both  ;  for  to  this  purpofe  ibey  are  but  eoe;  per  (ooea  J.  Win.  §3.  Trtik»  aa  Ja«.  C»  A».ia 
x\\i  cafe  of  Hick/ord  v.  Machiib«^S.  P.  Ibid.  84.    ^er  Hutton  J.  io  S|  C, 

M 


Jtnd  lefire  one  of  the  ckris  that  thi  king  Jhall  affign^  nvhct  hth  t  Though  % 
cannot  attend'^  and  acknvivUdge  the  debt^  and  the  \£n  of  payments  <l«yof|»iy 
And  the  recognizance  Jbdt  he  inrolled  by  one  of  the  ekris  bands  being  S!fr^^ 
knou!n  ;  and  *  the  roll  (hall  be  double^  tuhereofone  part  jhall  remam  ^u  benot% 
viab  the  moior  or  chief  warden^  and  the  other  with  she  clerks  that  cemin  hot 
thereto  JbaU  be firjir^md.  ■     J.^^^^ 

it »  not  good,  at  if  it  be  to  be  paid  at  Michael  mat  after  J.  S.  (haU  come  ro  PaulH ;  in  fuch  edc» 
becaufc  it  may  not  appear  to  the  in«yor  judicially  when  to  award  execution  therefore  it  is  aoc 
^ijod ;  biu  if  it  be  to  pay  the  firft  return  of  Mich.  Term,  ii  it  good;  bccaaCe  there  be  may  know 
unmcdiately  wlieo  to  award  execution :  and  the  fame  law«  if  it  he  to  pnj  before  Mich,  next,  or  to 
pay  prefentty,  as  an  oblig4(i€>n.  and  Co  the  mayor  is  bound  to  take  notice^  that  thia  is  to  be  paid 

Erefcmly :  per  Jones  J.  Win.  83.  in  the  cafe  of  Uickfiwd  v.  M^chin.— —  Ibid.  Z^  in  S.  C.  by 
[utton  J.  acco(dinjsly>  and  that  it  is  the  fame  if  the  payment  be  eapreflVd  to  be  after  the  accom* 
pliflimcnt  of  fuch  an  aeci  for  tlioie  fliall  never  be  days  to  give  jurifdidiotti  tboagh  thev  wtte 
good  by  way  of  contraa;  and  fuch  a  recognizance  is  good  for  any  thiQg  for  whieh  an  aoion  of 
debt  will  lie,  oihetwifiif  not,  and  that  fo  is  the  ftjtuie  of  t3  H.  8.  cap.  6.  For  it  extends  not  tm 
fuch  things.— —And  Ibid.  85.  in  S.  C.  Winch.  J.  fsid  be  agreed  the  dillereQee  taken  that  theft 
ought  to  be  a  time  ceruin,  and  not  to  be  proved  after  by  avetment.«-»-' And  Ibid.  86.  in  S.  C 
Hobart  Ch.  J.  agreed  that  there  ought  to  be  a  time  certain  for  paymentt  and  Chat  is  an  actual  tiAC 
or  a  legal  time. 

« 

jfnd  further^  one  of  the  fkid  clerks,  with  his  own  hand,  fliall 

write  an  obligation,  to  which  the  feai  of  the  debtor  /hall  be  put  with 

the  king^s  fealy  provided  for  the  fame  intent ;  which  feal  Jhall  he  of  % 

pieces^  whereof  the  greater  piece  fl>aU  remain  with  the  Mayors  or  thi 

chief  warden^  and  the  other  piece  in  the  keeping  of  theforefaid  clerk. 

And  if  the  debtor  do  not  pay  at  the  day^  then  Jhalithe  merchant  cwke 

to  the  mayor  and  cUrk  with  his  obBgatiM.     And  if  ii  be  found  by  the 

roll  or  writings  that  the  debt  wot  hiowledged^  and  the  day  of  payment 

expired^  the  mayor  or  chief  warden  Jhall  caufe  the  body  of  the  debtor  to 

he  taken  (if  he  be  lay)  whenfotver  he  happens  to  come  iH  their  power  ^ 

and  Jhall  commit  him  to  theprifon  of  the  town^  if  there  be  any^  and  he 

Jhall  remain  there  at  his  own  co/ts^  tmtit  he  has  agreed  fir  the  debt. 

And  the  keeper  of  the  town  prij'on  Jhall  retain  him^  md  if  th*  keeper  will  • 

not  receive  hini^  he  Jhall  be  anjwerahle  for  the  debt  \  and  if  he  have  not 

whereof  he  that  commits  the  prijon  to  his  keeping  Jhall  anfwer.  » 

Ana  if  the  debtor  cannot  be  found  in  the  power  of  the  mayor  or  chief 

warden^  then  Jhall  the  mayor  or  chief  warden  fend  into  the  chancery  under 

the  king's  ftal^  the  recognizance  of  the  debt ;    and  the  chancellor  Jhall 

direil  a  writ  unto  the  Jherify  in  whofe  Jbire  the  del/tor  Jhall  be  faund^ 

for  to  take'  his  body  (if  he  be  lay)  and  Jafely  to  keep  him  in  prifon 

until  he  has  agreed  for  the  debt*     And  within  a  quarter  of  a  year  after 

he  is  tiikm^  his  cMteb  and  lands  Jhall  be  deSvered  him^  fo  that  by  the 

pnofhs  he  my  levy  and  pay  the  debt.     And  it  Jhnll  be  lawful  unto  him^ 

during  the  fame  quarter ^  to  fell  his  lands  atul  tenements  for  the  djjcharge 

of  his  debts. 

And  if  he  do  mt  pay  it  unthin  the  auarter^  ^  all  the  tande  and  gooeb  ^  9m{t.^ 

efthe  debtor  flM  be  ddivered  unto  toe  merehant  by  a  \  reaibnable  ex-  t''JLV_^ 

•lealy  ta  boU  $hem  tauil  the  debt  is  wholly  levied.    And  neverthekjt  the  tb&aaSis 

hee^  fialt  remain  in  pr^om.    And  the  merchaeit  JhaU  feed  JUm  irmi  aMotiooa^ 

and  water.  ^T  ^  'f 

mall  be  do* 
ihfn^'tO't^  emmfif  wpm  m  rtrnfmohh  iMtentf  and  lays  not  a  wofd'AaC  il  Iball  be  dels«tef«d  10  tbo 
cxiandcrs  if  they  value  it  too  high  1  yet  it  Iball  uc  delivered  10  tbn  cxtcodrra  *^r  Ae  §fmitj  tftho 
fUitutt  rfAam*BMrml^iAt  before,  which  fsya  that  goods  appvaified  too  high  1li«ir  M  delivered 
10  Ihe  sppratfort  for  the  price  they  bsvc  fa  them  at,  the  ftitme  u  penal  2  per  Saobdcii,  fLC.WL 
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b.  in  tbe  cafe  of  Pwtrtdge  v.Straiige  tnd  Crokcr  ■     ■         S.  P.  Per  Senvdcrt  J.  fi.  C.  t«7*  «• 

in  the  ctfe  of  Buckley  v.  Ricc-TboiiBM.  S,  P.  by  Saunden  Ch.  fi.  PI.  C.  ao^.  b.  in 

tbe  cafe  of  Stradliiig  v.  Morgan. 

*  8.  P:  Per  Cur.  J.  iSd.  Tria.  14  Car.  B.  R.  in  the  cafe  of  Whktoo  v.  Wefton. 

And  where  the  ftatote  of  A^lon-Burocl  fays,  ibat  if  ihe  goodt  aic  appraifed  coo  bigh,  tht 
mffftiifortJhaH  he  fartSntith  aitfwerahit  unto  the  creditor  for  his  debt,  fo  here  in  the  cafe  c»f  land 
by  the  ^ouity  of  chatibcute  ;  yet  if  it  be  delivered  to  tbe  extenders,  they  (ball  not  pay  the  moiKy 
till  the  days  affcHed  ami  lioiited  in  the  extent,  and  yet  Che  words  of  the  aA  mtc  ((hall  fiMthwitb 
anfwcr,  &c.).  But  the  intent  of  tbe  makers  of  the  z6l  (as  may  be  rcafonably  prcfmncd)  wu  not 
to  make  thcA  pay  immediately,  and  then  they  to  wait  till  the  time  Ihould  happen  for  their 
receiving  it  again  ;  for  at  that  rate  every  one  would  charge  the  extenders  with  the  land,  and  &)  no 
one  wotild  willingly  be  an  extender,  for  which  reaCon  the  judges  have  expounded  tbe  worda 
(forthwith  anfwer)  to  be  intended,  tbat  they  (ball  immcdiatety  become  dcbiors«  and  cluigcable 
with  the  payment  it  fucb  days  as  the  rents,  &c.  will  be  payable  and  recetvahle ;  and  fo  qualified 
the  rigour  ol  tbe  word  (forthwith)  according  to  rcafon,  and  tbe  prefumed  mtem  of  the  makers  of 

fbc  liatule ;  per  Saunders  Ch.  B.  PI.  C  ao^.b.  in  the  cafe  *of  Stradling  v.  Morgan. S.  P. 

Br.  Extent*  &c.  pi.  1.  cites  2  H.  4.  sy,  18.     For  the  fiatttte  h  Moi  tbat  tbcy  (ball  (payfirtk-UfithJ 
6Mt  that  they  (ball  be  (uMfwnttbUfinkwitb.)    Quod  nota. 

[•538] 

See  (S.  a)--  ^i  fhe  merchant  Jhoil  have  fuch  feijin  in  tbe  lands  and  tenements 
fiaiuhf  gives  ^^"^^^^  ^^^  ^^^  ^^  ^is  ajjignee^  that  he  niay  uiainuitv  a  writ  of  novel 
anaflifcto  iiS^ifin^  if  hi  be  put  outy  and  redifreifin  alfoy  as  of  freehold  to  bold 
tenant  by     /^  ^/m  ^  ifif  aJpFns  until  the  debt  be  paid. 

ftaiute  mer.  J'  A       -  r 

chant,  yet  it  does  not  take  away  the  aflife  which  tbe  tenant  of  the  fraoktenement  had  before,  but 

both  (ball  well  ftand  together.     11  Rep,  74.  b.  Arg.  ip  0r«  Forticr'a  cafe,  cites  43  AIT.  9. 

And  as  foen  as  the  deit  is  levied^  the  beefy  of  the  debtor  JhaB  be  deli^ 
Vtred  with  his  lends. 

jtnd  injuch  writs  as  the  chancellor  does  awards  mention  fiMbe 

maity  that  tbe  ilieriff  ihall  certify  the  joftices  of  tbe  one  bench  y  or 

the  other ^  how  he  has  performed  the  kine's  command  at  a  certain 

dopfy  at  which  day  the  merchant  Jball  fue  b^ore  the  jn/itce^^  if  a^etmsnt 

he  not  made.     And  if  the  Jherijfs  do  not  return  the  wht^  or  dif  return 

that  the  writ  came  too  late,  or  that  he  has  e&reSfed  it  to  tbe  bailiffs 

of  feme  franchife^  the  juji'tces  Jball  do  as  it  is  contained  in  later  fUauu  of 

IVeflmmfkr. 

•  See  (R)         Jtid  if  the  Jheriff  return  that  the  debtor  ♦  cannot  be  found,  or 

+  si7Rbl.  ^*^'  4*  w  t  clerk,  tbe  mcrcbata  fi>eJl  htm  wnts  to  alt  tbe  Jberiffs, 

tt»  sa,  13,'  ti'i^^  be  Jball  have  landj  that  they  deliver  him  all  the  goods  and  lands 

14- A 

writ  upon  I 

merchant  be  lay)  und  to  retain  it  in  manner  af ore/aid.  And  tbe  keeper  of  the  pri^- 
waa  retMrm-  Jq^  ff^ifi  anfu/er  for  the  body  or  the  dibt. 

and  the  plaintiff  prayed  a  writ  t»  the  bi(bop  to  levy  de  b#aia  eccleliaftieis,  and  could  not  have  tt* 
inafmuch  as  it  is  not  given  by  the  Astute,  wbcrcopon  it  was  faid  to  htm  that  he  (bould  bavc  writ 
to  tbe  (beriff  to  deliver  his  Isnds.    Fitzh.  tit.  Execution,  pi.  79.  cites  Mich.  19  E.  3. 

X  See  fupra  537.  the  la(k  note.  A  ftatute  extended  at  a  low  value  •/  puifcfe  to  keef  of 

wthtr  fxtemttt  the  Court  ordeni  tbat  tkejiilmg  of  the  extent  to  htfittyed.  Totb,  177.  cues  Hanis  f  • 
Itayaii^    a  Jac  lib.  a  StiU  910. 

And  after  the  dAtor^s  landt,  be  delivered  to  tbe  merebemt^^  thedekfor 
'    nmf.Ullbis  laadf  Jo  tbaltbe  morcbant  have  no  damage  of  tbe  improve^ 
TnentSm 
Sec  (K.  a)       And  tbe  merchants  JhaU  be  allowed  their  damages  and  coftfl|  tabmrs^ 
fo  **i*F     J*^*  elelaysy  and  enpences  reafonable. 

muL  ^^       Andiftbt  d^orjind  fureties  wincb  do  aoknowk^e  themfehes  to  be 

principal 


I,     IVtJCni  OC  J»uu  VUV9  u*fu*j     lUtM  iv^j  u^u-ukw    a^mv»  wm    ^r^    ^v««w  Mm*  miwn 

of  tl^  debtor  by  a  Xreafonable  extent^  to  hold  unto  him  and  his  ojfipu^ 
*  and  pe  JhaU  have  a  writ  to  what  Jheriff  he  wilJ^  to  take  bis  body  (^  be 


'ffineipsat  dekm  tifkr  the  di^  fi^^  tht  fiivAtt  fiall  U  erdcKtdas  the 
principal  dehor  ^ 

Ami  the  menhunt  '/M/  hmnUfm  ^f  all  the  lands  thm  wen  m  the  infaAi 

hands  of  the  debtor  the  dajr  of  the  recognizance  madi^  in  wbofe  Y^^}^^^ 

hands  Juver  that  they  comntftery  oiber  by  ferment  or  atberwiji.     jiitd  ia^fij^a- 

4ifter  tm  debt  pmd^  lie  lands  and  iffitiS  JhaU  return  arain^  m  weB  tt  the  yAtA  A.  B. 

feoffuj  as  the  other  lands  unto  the  debtors.     JndiftheiAun  or  his  »nJC.--A. 

Jitreties  die,  the  mirchantJhMl  have  m  authority  to  take  the  hody  ef  his  XnljMi^^ 

beir,  but  he  jhill  have  his  lands  ^  if  he  be  of  age,  or  when  hejball  be  raid  that  the 

*      of  fin  are,  untd  he  has  levied  the  debt.  f»*^'  of  the 

/     bound  to  him  in  a  ftatmemerehant  tn  p%j  at  a  certaiii  dav,  before  which  day  the  father  died; 

y       whereupon  A,  fucd  t  writ  to  the  (heritf  to  mqnire  an  whole  handa  the  landt  of  the  father  of  the 

/         jofaot  were,  and  th4t.  he  dcHver  them  to  him,  and  the  (hcrilf  louud  the  landa  in  the  hands  of  the 

r  'plaintiff,  »nd  delivered  ihem  to  him,  and  fo  he  entered  by  livery  of  the  IheriJf,     And  B.  pleaded 

nul  tort,  becaofe  he  was  (heriff,  and  that  what  he  did  was  by  the  king'a  writ.     And  C.  pleaded 

Dul  tort,  hecaufe  he  was  bailiff  to  the  flieriif,  and  what  he  did  wa«  by  the  lbeit£F'a  commaad.    U 

waa  olje^d,  that  the  writ  b;^  which  they  excuie  themfclvca  |ives  them  no  power  to  take  the 

lands  out  of  the  hands  of  the  infant ;  for  the  writ  haa  an  exception  ntii  in  manibus  puerorum  infrm 

ctaiem  exifteotium,  m^lD  prayed  judgm**nc  of  their  conufsnce ;   whereupon  the  aflife  was  taken 

for  the  damage,  which  Mnd  to  the  damage  of  lOos.  and  it  waa  thereupon  awarded  that  the  pJai»^ 

tiff  recover  (ciGn  of  the  land  and  damages,  dec.  iind  A.  B«  and  C.  in  mifcricordia ;  and  fo  thn 

iheriff  adjudged  diifeifor,  becaufe  what  he  did  was  witbotu  warrant.    Fiuh.  tit.  Ai&lct  pL  4pt* 

'cites  Temps.  £.  t.  , 

•  Sce(H}  pi.  9.  and  (It)  pL  0,49. 

jtnd  another  teal  Jhall  be  provided  for  £ur8»  and  the  farm  /ball  be  [  r  99  1 
fent  unto  every  fair  under  the  iing*s  Jeal^  by  a  clerk  fi/Jom^  or  by  the 
keeper  of  the  fair. 

Ana  if  the  commonalty  of  the  merchants  of  London  2  merchants  JhaU 
he  chofen  that  Jhall Jiveof ,  and  the  fed  JhaU  be  opened  before  them,  and 
the  one  piece  JhaU  be  delivered  to  the  cforefaid  merchants,  and  the  other 
JhaU  remain  with  the  clerks :  and  before  them,  or  one  of  the  tnerchants^ 
(if  both  cannot  attend)  the  recognizances  Jhall  be  taken. 

And  before  emy  recognizance  be  mroUed^  the  pain  of  the  ftatute  flull 
be  read  before  the  debtor. 

And  to  maintam  the  cofts  of  the  clerk  the  king  JhaU  take  of  every 
pound  a  pemry,  in  every  toim  where  the  feal  is,  except  ftdrs,  where  be 
ftatt  take  one  penny  heifpenny  eftbepovcnd. 

This  ait  is  to  be  Morved  throughout  Engbxnd  and  Ireland  between 

any  that  will  make  Juch  recognizances  (encept  Jews^  to  whom  this 

ordinance  Jhall  not  extend  ) 

And  ly  this  Jlatute  a  writ  of  debt  JbaUttot  be  edfotod.  Amisaaf 

have  aa  ac*  * 
tkm  of  debt  upon  a  fiaiutc  merchant  or.  ft>pl«f  or  upon  a  ivc^gmaaacey  or  may  hive  exocvtioft 
according  to  the  ftatotc  at  hia  pletiiirc*    F.N.  A.  tta.  (O) 


And  the  chancellor^  Jttflices  rf  the  one  bench  and  the  tther^  the  barons 
of  the  Exchefier^  and  ju/Uces  itinerants^  Jhall  not  be  eftopped  to  take 
recognizances :  but  the  execution  of  reeogmzances  mads  btfore  tbem^  ftaU 
mt  be  done  in  the  form  eforefiudy  but  l^  the  law  before  tyed* 
.  3.  14  £•  3.  Stat.  I.  c^.  II.  £nad8»  that  every  clerk  deputed 
to  receive  recogTuzances  in  cities  eaid  boroughs,  (hall  abide  in  perfoa 
to  do  his  office,  and  Jhall  have  lands  fufficient  in  the  county,  whereof 
he  may  an/iver. 

4.  23  ifl  8.  cap.  6.  S.  2.  EioSts^  tiax  the  Ch.  J.  of  B,  R*  and 

the 


Af  a.  y.  c/C.  Bt  cvfi^  of thw,  by  hlvatlifi  mkl » 

mti  of  tbc  termy  the  major  of  the  ftaple  at  Weffmiilftery  and  the 
recond^.  of  iMt^tn^  jotplif  tn^kir,  JMl  i^^  p^^Mr  ta  ith  rmg^ 

Wov.  i7«-  «  Noveruot  imiverfi  per  pMifem',  noa  A.  B*  &(  D.  C.  Ceoeti 
of  bT.^  y.  ''  &  iiraiiterobligari  Jobaiim  Style  in  cent.  libc.  fter)ing^AlvemKs 
Wtvls,  '  **  eidem  Johaoni,  aut  fuo  cert*  attomat*  hoc  fcript»  oftend.  ksred. 
^y«>^^*^  *^  vel  exec4it.  fui$  in  tal*  &ft«  &c*  proxim.  futur.  poft  dat.  prae-* 
thT^e  ^  f^^^'*  ^<  ^^  defecero,  vel  defeterimus^  in  folutione  debit'  ^w- 
dc  mefvito.  ^  did'  volo  &  concedo,  vel  fie,  voiuoKis  &  coQCtdimus,  quod 
riba»rbuttt  u  tmiQ  currgt  fiipcr  mC)  haered.  &  execute  meos,  vel  fiiper  nos, 

fcema  he        ^^  <^  auamlihef  fiAilrum.  KflKivscl.  &  «¥«eu»'  sAftmA  BmniL  in  Attfttfivi 


iBcimt  thia   *^  ^  c|ueaiUbet  noftrum,  hvredi.  &  execitt'  noArot  peaisa  in  ftaHitb 

lUtate,  tht  ^  ftamite  de  debit*  pro  merchandtfts  in  eadem  etnptis  recuperand. 
Astute  de     cc  ordinat'  &  provis*.    Dat*  tali  die  anno  regnl  regis^  &c/' 

liat'  1 A  £•  r  •  hearing  not  the  word  (fterlffng)  at  I  can  find  io  it^  it,  that  the  manner  of  ibc  rrcognoanee 
Iball  be  of  (noney  fterUag);  bnt  be  (aid,  it  ia  fufAcieDt  if  ic  be  of  (lawful  money ;)  to  whic& 
Oleneh  agreed* 

Though  ihtfrjt  nfrJt  of  a  ftatote  ftaple  mrej^nty  yet  where  thtff  wt^dt/H/cWf  via-  jf  id<€tm 
rlimtt  vSfywntfi  •&€.  fmoJ  cmrrtttfufer  not  9f  juemiStt  ttoj^ntmt  thit  maket  it  Icvtral ;  and  tbia  bciiy 
wcording  to  tbc  form  fet  down  in  the  ftatote  of  a3  H.  8.  cap.  i.  the  Court  rcfolved  it  waa  joiot 
•nd  feveral:  and  ja4gaieat  accordingly.  Freem.  Kep.  ttl.  pi.  149.  Mitb.  1673.  ^<>ftn  v. 
Panvera. 

S.  3*  Evety.  obligatioa  maje  afiew£i^  Httis  oQ  flialf  be  lealcd 
with  the  feaf  of  the  party  a^nd  alfo  wm  fuch  feal  as  the  king  fliaH 
appoint,  widi  the  feal  of  one  of  the  faid  juftices,  or  wih  w  fiab 
f^tbe  mayor  and  recorder,  and  with  their  oamea  fubferibed  tkatJkaU 
take  the  recogmxanci  \  and.the  iuftiees,^  maj/9r^  emd  rec^rJUtlkJl  haue 
the  c$f/lod^  ^  cm  fuch  feol^  which  Jbidt  fever oBy  renum  fuki  thtMu 
«  See  pi.  5.  ^*  4*  ^^^  perf  n  as  JhaU  he  a$gned  by  the  king  fliall  write  aB 
the  ftat.  of'  ft*ch  obligations^  and  cau/e  the  feme  to  be  inroOed  in^t  r$lhikleKUJ^ 


a  Geo.  I.  u/hereof  one  JhaU  remean  wth  the  Jti/iices^  or  with  the  fiietmtgcr 
uV.  ^^'  *"'  recorder  that  fhall  take  the  recognizance ^  and  the  other  vathtbe  writer; 
r  \.Q  1  and  the  perfon  appointed  for  writing  avd  imrolSng  fmh  ohligeniem^  §r 
^  ^^  J  his  deputy,  JhaU  ckueH  in  Londotfj  upon  pain  tojoffeiifir  everj  Omr 
that  be  fhaU  be  ahjent  1  days  lO/. 

5.  j.  The  ferfm  ajjigned  to  write  and  inrolficb  oUigationSy  at  tit 
inequcjl  of  the  creditors^  (haI^  certify /^^  obCgatiohs  into  the  Chan- 
cery und^r  the  feal  of  the  faid  perfcn. 

o.  6.  Every  perfon  to  whom  fuch  ohigaiieiit  JhcJl  ha  madt  fir  d^aeA 
of  payment^  JhaU  haveViYt  procefs  and  execution,  as  hashaen  u^ 
upoa  any.  obligation  ^fh^te^fi^. 

S.  8.  Everfperfm  that  JhaU  have  proce/ifir  ixeattioH  tjf  rmfin  tf 
mty  fuch  obSgationy  Jlndl  pay  to  the  king  at  the  time  rf  tht  faJ^  7 
thel^iteefsy  one  h^ftemeyfir  every  pcntnd  contained  in  tht  ebRgmie^ 

d.  I0»  Every  o/ihejaidjuthcts^  and  the  faid  maytr  and  ratardet^ 
befiire  wkomyifci^  obli^aAmsJbaU  be  recognized^  ihaH  take  fcut  bmth> 
ledge  fff  every  fuch  recognisance  3s.  ^d.  and  the  clerk  that^eM 
write  and  m^  the  fame  3s.  4d.  and^  for  the  certificate  ef  evary  fitJt 
Mgation  iod«  and  if  any  t^  thejaid  jt^fkeSy  rttopr^  reeardtr^  or  dtrh^ 
take  abtvttbi  films  imiudf  tbeypa&firfdt  efil* 

S.  II.  No  mayor  or  confiable  of  the  Jiaple  fir  the per/mtnt  of  mmey^ 

JhaU  take  asty^  recogmianceff  th^jhttutejiuple^  upon  peiortt  fi!rfeit  4fil* 

the 


thi  one  mmty  of  the  faidpmalties  to  htH  the  ih^^  and  tie  other  mtiof 
to  the  party  tiat  will  fue  for  the  fame  \  froviikd  that  this  oH  he  not 
hurtful  to  ammofar  twd  cmfiakks  tf  the  fitfk^  for  axjf  hand  effhttnte 
flaple  taken  between  merchants  being  free  of  the  fhtple^  for  merchandize 
oftheflaple  between  them  bought  and  fold. 

But  it  is  thought  that  the  laws  of  the  ftaple  are  obfoiete  fince  the 
taking  of  Calaia.  * 

5.  8  Geo.  I.  cap.  25.  5*  i.  Enads  that  the  rolk  appointed  by 
23  H.  8.  cap.  6.  to  be  made  of  recognizances  in  nature  of  a  ftatute 
flaple>  ihall  be  made  in  maimer  following,  viz,  the  clerk  of  the  re^ 
cogmzanccSf  or  bis  depuh^  fludl  ^arly  prepare  3  parchment  rtdis^  and 
Jball  at  the  times  tf  acinawledpng  every  recognizance  'mgro^  the  full 
tenor  of  fuch  recogmxance^  and  one  of  the  rolls  fl>all  contain  all  the  recog- 
nizances taken  b^ore  the  Ch.  Juftice  of  B.  R»  and  one  other  cf  them 
all  the  rccogniicances  taken  before  the  Ci.  Jufiice.ofC^  B,  and  toe  other 
all  the  recogmzances  before  the  mayor  ofthefiaple  at  IVeflmsnfierj  and 
recorder  of  London ;  and  at  the  time  of  fuch  acknowledgment  the  perfons 
brfore  whom  fuch  recogmzances  Jhall  be  taken^  and  alfo  the  party  ackmw* 
ledffng^Jhall  fign  their  names  to  the  roll^  as  well  asfign  and  feed  the 
t^ecogmzanccj  and  all  the  three  rolls  JhaU^  at  the  end  of  every  yeqr^  be 
fixed  together  and  made  one  roll,  and  remain  in  the  euflody  ^  the  clerk 
of  the  recognizancesy  in  his  publick  office  in  London  or  JMiddlefese^  who 
jhall  keep  a  docket  to  refer  to  the  roUsy  to  which  docket  Jhall  be  added 
the  day^  month  and  year  of  every  acknowledgfnent* 

S.  2»  In  cafe  any  lofs  flfoU  happen  to  any  fuch  recognizance^  the 
fame  (hall,  from  any  of  the  rolls ,  be  by  the  clerk,  by  certificate  vnder 
bis  fealy  certified  into  Chancery,  and  to  ftch  certifuxttey  and  all  cer^ 
tificates  of  Juch  recognizances ,  JbaU  be  annexed  a  tranfcript  of  the  entry 
from  the  rollSy  and  a  Uke  certificate ,  with  fuch  tranfcript  annexed^  Jhall 
he  made,  and  remain  with  the  clerk  of  the  petty  bag,  and  Jhall  be 
as  effeflual  as  if  the  recognizance  under  Jeal  had  been  left  in  the  office  ; 
and  in  cafe  of  lofs,  a  copy  from  the  rolJs,  figned  by  the  clerk,  and  did^ 
proved,  mall  be  evidence  of  fuch  recogmzances* 

S.  3.  Tie  profecutor  of  every  fitch  recognizance,  ihall,  at  the  time 
offmn§  out  the  firjfi  writ  of  extent,  deliver  into  the  office  a  note^ 
fefiifyii^  the  fum  of  the  damages  intended  to  be  levied,  which  fweo 
we  officer  Jhall  infert  in  the  writ ;  and  the  poundage  of  one  halfpenny 
Jhall  be  taken  only  for  every  pounds  according  to  the  fum  Jo  in/erted. 

S.  4.  In  cafe  it  Jball  at  airy  time  before  or  after  thejilingor  retunang 
sf  any  liberate,  be  made  appear  to  the  Chancery  that  ftfficient  has  not 
been  levied  to  fati^y  the  recogmzance^  or  that  any  omiifioa  or  error  r  ^  j  «  ^ 
.  hcis  happened  in  fuing  ou^  executing  or  returning  any  of  the  fold  unitSy  ^  ^^    •■ 
or  any  procels  thereon,  or  that^ny  lands  Jhall  be  eyi&cd  from  any 
perfon  who  JhaU  have  extended  the  fame  by  virtue  of  Juch  procefs^  the 
Chancery  &all  award  xt'^jXKCkUforfaufying  tbefame^  and  writs  tf    • 
liberate  may  be  fued  out  thereupon* 

S.  5.  No  meriflF  Jball  take  for  the  extent  epid  iberatf^  and  babero-, 

facias  poffejjtonem  or  feijinam  on  the  real  eftate,  and  levy  on  the  perfonal 

e/iate  by  virtue  of  fuch  extent,  any  more  than  the  fees  appotnted  by  | 

Geo.  I,  cap.  15.  for  executing  a  writ  of  elegit  and  habere  facias poj J 

fefftonem  or  fifinam^  tmd&  fbf  Eke  penalties » 

(F)    Statute 


541  %tatutei[^ 


(F)    Statute  Merchant,  and  Staple,  Recognizance. 

IVhat  (hall  be  a  good  Statute. 

ir  by  the  [i.  T)r  ^  ftatute  be  payable  am  nqu^/Uus  frcrit^  it  is  not  good, 
Aaiute  it  J^  Wcaufe  it  ought  to  be  [at]  a  day  anain.    Tr.  1 1  Jac.  B. 

appears  t)tf^*i  wwi^  -^ 

wbca  the     Per  CunaiD.  J 

money  m  to 

be  paid,  though  90  i^  imcntMM  be  put,  it  U  g<H>^  ctioujb^  %nA  wirhta  the  intention  of  the 
Haiuies  per  3  Juft.  agatnft  Hurton.  Jo.  5t.  Mich.  2s  J«c.  C.  B.  Malkeline  v.  Higford.-  ■  ■ 
Brid^.  19.  &.  C.  by  name  of  Mclkin  v.  Hickfond  aconidingly,  wtib  the  ar|uncni  of  the  fevcr»l 
judges.— ——S.  C  Wioch.  82.  by  nam.*  of  Hickford  v  Machia.<-«- Chan.  ilrp.  eft.  4  Car.  t. 
Davis  V.  Hi^ford,  S.  C.  Hmt.  49.  Davis's  cafr,  S.  C.  accordingly.  ■  ■  ■  But  Jo.  x.  Pafcb. 
1$  Jmc.  Matthew  v.  Davit,  S.  C.  This  ftatutc  was  adjudged  void  per  tot.  Cur,  prcter  Jones* 
■ad  a  fttpetCcQcu  was  awarded  of  the  cxcait. 

A  ftatote  [2.  To  a  ftatute  merchant,  there  ou|ht  to  be  tht  feal  of  the 

ha^'iw*o  t^^  ^^^  obliges  himfeir,  and  the  feal  tf  the  king  provided  to  it. 
ftMhi  and    15  U.  7*  i6.  and  this  by  ^e  words  of  the  ftatute.  J 

if  iflue  be 

joined,  whether  t  (latufe  had  two  (eals,  or  not,  it  (ball  be  tried  per  Pais,  and  not  by  certificate  of 
the  mayor.  For  this  iaa  matter  in  faA,  and  no  parcel  of  the  record.  Cro.  £.  ^33.  pi.  4.  Fafeh, 
33  £liz.  C.  B.  ACeue  v.  Foliambc.— —  Le.  aaa.  pi.  310.  S.  C  accordingly.  ^——Cru.  £.  319. 
pi.  6.  Pafch  36  Clis.  B.  R.  FulQiaw  v.  Afcue,  S.  C,  and  the  S.  P.  was  vflfirnird  in  error.—— 
But  though  it  be  not  g6od  as  a  ftatute,  yec  debt  lies  upon  it  as  upon  «n  obliffsiion.  Cro.  E.  35^ 
356.  pi.  14.  C.  B.    Hollingworth  v.  ^fene.  Ibid.  461.  pi.  7.     Hill.  38  Elir..  B.  R,  and 

494.  pi.  &2.  Mich.  38  &  39  Eliz.  B.  R.  Afcue  v.  HoUiugwoith,  $.  C.  aAtmrd  in  error- 
*n»e  Aatutc  merchant  has  the  fcal  of  the  partv  vktth  the  fcal  of  the  king,  aad  the  party  may  uic  it  u 
an  obligation,  and  bring  drbt  thereupon,  and  rcfufr  the  execiuion  gtvra  by  the  ilaittte;  but  oihcf- 
wife  it  IS  of  a  ftatute  tipple,  for  there  is  only  the  fcal  of  the  king,  and  there  he  (ball  have  no  other 
remedy  than  what  St  given  by  the  ftatute :  but  oiherwife  it  frem*  upon  the  new  ftatute  which  ia 
given  by  13  H  8-  <o  natu>e  of  »  ft<itutc  flaplc,  bccaufe  there  the  feal  of  the  party  is  put  alio.  Br« 
Statuic  Mcrcha'at,  &c.  pi.  t6.  cius  t^  H.  7.  14.    Dupleg  v.  Dcbciiham« 

f3.  A  ftatute  merchant  ought  to  \>t  fialed  by  the  farty^  odier« 
wife  it  is  not  good.     6  R*  2.     Execution  I3I«] 

[4.  [Bui]  to  a  (latute  ftaple^  there  needs  not  the  feal  of  the 
p^rty,  but  otdy  the  feal  of  the  jiaple  provided  for  it.  *   15  H.  7.  16.) 

[5.  [Buf]  to  a  recognizance  in  the  nature  of  a  ftatute  ftaple 

taken  by  force  of  the  ftatute  of  23  /f.  8.  there  ought  tp  be  <i# 

jeal^f  the  contfor^  the  feal  whieh  the  king  has  provided  for  it,  and 

the  ^al  of  the  Ch.  Jr  or  mayor  or  recorder  who  Jball  take  it  \  and 

this  by  the  exprefs  words  of  the  ftatute.] 

6.  Nota,  that  all  recognizances  upon  ftatute  merchant  made 
after  the  5  £•  3.  muft  be  made  in  the  frefence  of  four  at  leaft^  who 
are  not  parties  to  the  recognizances.     Kegift.  Brev.  147. 

C  54^  3       (G)     ^^^  fl^^n  have  Execution.     [And  bow.] 

[r.    A    PRIORESS   to  whom  a   ftatute  merchant  was  ac- 
X\    knowledged,  fiiall  have  execution  of  the  land  of  the 
^.^..A*^  debtor.     I5'£.  3.    Execution  65  ] 

Foi.  467.        [2.  If  2  conufees  fue  execution  of  a  ftatute  merchant,  and  the 
'  '  (beriff  retitrm  the  conufor  deadi  by  which  ixecuHon  is  awarded^ 

and 


dtatttteji*.  54^ 


mut^moftbe  conufus  faj$  that  the  other  is  dtad  ftnce  the  fuit  com'  S.  P. 
mencedj  and  prays  execution  alone,  he  (hall  not  have  it,  but  ought  ^^„^j' 


I  new  writ  J]  Execuiioii 

I  9«.— But 

if  two  fttc  exccttiioa,  %nd  Mote  the  cuttat  our  dk^  the  flicriff  ihali  «xr«n4  the  latid,  and  (hall  de- 
liver the  land  to  the  other.  Ibid,  eitn  «i  R.  2.  Brief  936.  ■  7te»  t^mufitt  cAa  recognU 
eance,  feire  facias  ifliirt  our*  >nd  jadj^ment  thfrcupon,  eh  git  goes  cot  in  both  their  naraea,  and  fo 

\  by  feveral  continuances  till  •tu  fnaftt  dies.     Adjudged  that  cxecuiion  by  ^  fmrvMng  coniifee  it 

^ood  enough  without  a  fcirc  iacuu,  au  aiUu  tltgU  may  be  taken  out,  and  the  execution  good* 

)  Cart«  19^.    Law  v.  Tooihiil. 


J  [3.  If  the  eonufte  of  ajiatute  merchant  fues  a  capiat  (after  a  c/r-  If  conufee 

tificati  in  Chancery)  out  of  the  Chancery  returnable  in  ban|c,  and  "P^?  ^^^ 
a  non  eft  inventus  is  returned  there,  upon  wbtcb  an  execution  ts  hiscxecu- 
1  awarJeJy  but  before  it  is  executed  the  conufee  dies^  and  the  executor  toi"*  <n«y 

i  comes  and  prays  execution,  or  a  fcire  facias  agalnft  the  tertenants,  cliTnclT^^ 

becaufe  (as  it  is  there  laid)  he  cannot  have  a  ne\^  capias  out  of  and  (hew* 
the  Chancery  upon  the  faid  certificate,  becaufe  it  is  of  record  that  ^^^  ftatuie 
execution  is  once  awarded,  yet  the  executor  Ihall  not  have  cxe-  J5^^^» 
cudon,  nor  any  (cire  facias,  becaufe  the  firft  fuit' is  abated  by  the  and  (hail 
death  of  the  teftator,  and  the  executor  mufi  make  a  mw  fuit^  and  ^^^5  cxc* 
^ght  to  fue  out  of  the  Chancery  an  a^ion  upon  bis  cafcy  firo&ed  to  ^^i^^ , 
the  Court  of  Bank*     x8  £.  3.  to.  b.  adjudged  ]  fcire  facias. 

Otberwife 
'  it  is  where  one  recorers  tt  common  law,  snd  dies,  there  his  executors  are  pot  to  their  feire  facias; 

.    *'  but  upon  ftaioic  merrhsnt  nr  ft-tple,  he  (hall  have  fuch  execution  only  u  the  ftatute  appoints^  and 

no  other;  per  orones  jufticiarius.  prcier  Brian;  but  per  fltiflcy  J.  \\  a  man  fues  execution  op m 
it^tuie  ftaple  in  Cbanceiy,  and  ihc  (hcrilT  returns  the  ohJigor  oead,  he  (hall  have  fciie  faciu,  be» 
caufe  it  contra  upon  return  of  rhe  (heriff,  and  not  dircf^ly  upon  the  (latuce;  ad  <iuod  noa  fuic  le* 
fpoofum.    Br.  Statute  Merchant,  pi.  16.  citea  15  U.  7.  14. 

[4.  [  So]  if  the  conufee  fues  execution  by  capias  returned  in  But  if  a 
banJc,  and  upon  non  eft  inventus  returned,  lues  an  alias  capias  in  JJJ^*, 
bank,  before  the  return  whereof  he  dies^  his  executor  fliall  Jioc  have  «  ftatute 
any  fcire  fiicias  againft  the  conufor,  bat  ought  to  commence  all  mcrchatit 
de  novo  in  Chaocery.     O.  2  El..  180.  49.  J  Ihe'ftl'tief 

at  the  fuit  of  the  recognizee,  is  orrcilird  in  the  Chancery,  and  afterwatds  he  dies,  his  executor*  may 
hiive  M  fpetiml  %vrit  wmf  the  mmyot^  reciting  the  certificate  befoie  ihcmi  e^mmtnding  them  to  certify 
<i»y2nir  tfftf/ai  imo  the  Chancery.     F.  N.  B.  13s    fB) 

But  this  writ  IS  not  grantei  hmt  »pom  Mfdat'k  and  oath  made  fy  the  exetutort  in  Chancery,  or  by 
him  who  woM  have  thtt  extemion,  f.  N.  B.  tji.  (A)  ^This  is  oirprixued  in  the  kit  edition, 
tad  fltoald  be  (C)  u  it  is  in  the  former  editious«j 

[5.  So  in  the  (aid  cafe  the  executor  Jball  not  have  writ  of  eX'  ^  (K) 
iendifaciasy  as  the  conufee  fhould  have  if  he  had  been  alive,  be-  '^'  ^* 
caufe  the  fuit  is  determined,  and  he  ought  to  commence  ail  de 
'  novo.  D.  2  £1.  180.  49*  And  there  faid,  that  where  in  the 
book  of  17  £•  3.  31  in  a  nota,  it  is  faid  that  the  executors  prayed 
execution  in  fuch  cafe,  and  had  it,  and  fo  is  Fitzherbert  in  abridg- 
ing this  title  that  the  word  (habuerunt}  is  not  m 
the  written  book  of  T.  Cargrave.]     • 

[6.  It  jt.  acimwiedges  a  recognizance  in  nature  of  'a  ftatute  L  543  1 
tmicUB*  wh  tBiS^  and  after  C.  his  executor  fues  execution  ia  J?-3^*  ^ 

'    Chancery  ^'•^•^ 


'543  Btdfyiatff^ 


t%  Car.  Chancery  by  writ  of  extendi  facUs^  and  after  htfon  the  return  of 
*'c^rd^  *'  ^^^  ^^^  ^^^  before  apy  inquifitioa  or  extent  taken  by  the  (hcrifF, 
mgiy,  by  Cm  dies  intejiatef  mnd  then  adminiftratUn  is  granted  ta  D.  sf  the 
Jonci  and  ^Wj  ^  B*  Mt  admniftertd  by  C  and  afterwards  the  Iheriff  ex- 
Barkiey  J.    ^^^j^  ^^  hnAi^  of  A.'and  feifes  it  into  the  hands  of  the  king,  and 

Mantra  _  __.       .        ^        ^    ^       -    5?' 


€ontf?l 


Crook  J.  returns  this,  and  upon  a  liberate  fued  by  D«  die  land  is  delivered 
(•bfeiite  to  him  in  extent  (  this  is  a  void  cxfient,  becauie  the  writ  of  Ex- 
ch'j?iiuhe  '^"^*  f^^  fucd  by  £•  Ac  executor,  was  to  extend  the  land  to 
Court  of  feife  [it]  into  the  hands  of  the  king,  ut  ea  praefato  executor! 
Wafds^  and  queufyuij  (ffc»  Liherari  faciamuf  s  lb  that  this  was  the  writ  oT 
m^*  the  executor,  which  was.  abated  in  fad  by  bis  death  before  any 
were,  that  thing  was  done  upon  it^  and  then  all  void  which  enfues  upon  it, 
though        and  the  ddminijtrator  comes  in  paramount  the  writy  and  not  privy 

ju'dnilwit  '^  '^-  P*  '  ^  ^'*^-  ^*  ^-  *>^^^^'««n  f^'^f  ^«^  Clivey  adjudged  by  the 
obtained  by  whoIe  Court,  except  Croke$  upon  folemn  argument  at  the  bench 
an  executor,  after  arCTRients  at  the  bar,  upon  a  fpecial  verdifti  but  Croke 
dictinttS^  ^""^  againft  the  judgment,  for  all  the  Court,  except  Crokc,  held  it 
tate,  his  ad-  to  be  all  one  with  an  execution  upon  a  ftatute  merchant.  In- 
mimftrator  tratun    Tt.  II  Car.    Rot.  1378. J 

Ihould  not  ^  w/      J 

have  benefit  of  it,  yet  otherwifc  it  it  upon  extent,  because  m  proceffjfcicfa,  is  refuijSt*  u^  mn 
extent^  at  it  it  opon  a  judgment!  and  that  in  thit  cafe  tbe  extent  wat  good»  notwuhiianduig  the 
dcathi  bccanfe  there  vrat  ■  iifkrenct  betwen  this  caft  (which  waa  of  a  recognizance  in  nature  of  a 
ftaplc)  and  rxectttiof  ftbui  aJiAttae  mtriiuntt^  in  which  ctfa  the  death  of  the  executor  is  not  plead- 
able, neither  can  the  iherin  take  notice  of  the  death,  or  return  that  he  it  dead.  But  Jones  and 
Bailieley  wert  of  a  contrary  opinion,  and  that  tliere  was  no  privity,  that  the  adminiftralor  came  in 
paramount  the  executor,  and  that  the  (heriff  had  no  power  now  to  make  tbe  extent;  for  the  writ 
was  abated,  and  here  was  a  difcontinuance,  and  that  the  sdminifirator  wmft  have  a  nrot  certificate^ 
w  at  IcaU  a  nctu  tvrit  of  extent,  and  thit  upon  can(lru£lion  of  tlic  fta^ute  ftaple,  and  83  H.  ft.  and 
13  E.  1 .  De  Mercatoribut,  and  all  the  books;  and  that  there  was  no  difference  between  the  cafe  of 
ftatutc  merchant  and  of  thit  ftatute,  at  10  thit  poim.  And  of  thit  opinion  was  Brampfton ;  where- 
upon judgment  wat  given  for  the  plaintilf.  And  Saundert,  who  bad  been  clerk  of  the  petty  bajc 
inany  yeart,  and  had  great  experience  at  to  cxtentt,  certified  his  opinion  in  writing,  that  the  extent 
in  thit  cafe  made  after  tbe  executor's  death,  and  the  liberate  made  afterwarda  to  tbe  admintftrator, 
were  void,  and  that  tbe  adniniftiMor  ought  to  have  att  extent  de  «#v0,  and  thereupon  to  have  a 
nev^heraie**'  ■  ■  Cro.  C.  4^.  pi.  23.  Hill.  11  Car.  B.  R*  S.  C.  with  fome  reafont  of  the  faid 
judges  pro  and  con.  but  adjomalur.— -* — Ibid.  457.  P^fch.  12  Car.  B.  R.  S.  C,  with  ^he  argu- 
nienu  of  the  faid  Jndget,  and  fays,  that  Brai^pfton  having  dcTivered  hisopinioo  unto  Jones  J.  that 
the  cjucnt  wat  meidy  vgid|  judgipeiit  was  entered  accordingly* 

■ 

[7.  Upon  a  recognizance  in  nature  of  a  ftatute  ftaple,  if  the 
miufee  dhtSj  aftii  B.  bis  executor  fues  execution^  and  upon  this  tbe 
Lmi  of  the  conufor  is  extended  wnA  feifed  into  th^  hands  of  the 
king)  and  af^er  J9.  t&es^  inteftatey  the  adminijirator  of  the  goods 
mt  adminifiered  by  B.  fliaii  not  have  any  liberate  thereupon,  be« 
caufe  the  fuit  was  abated  by  tbe  death  of  B.  and  the  adminiftrator 
comes  paramount  .the  extent.  P,  1 1  Car.  between  Clive  and 
Pere.    !bubitatur  among  the  juftices  ] 

f  S.  If  cenufee  of  a  recognizance^  in  nature  of  a  ftatute  ftaple, 

*f  01.468.  fues  ^  execution^  and  after  tbe  extent  made,  and  feifure  into  the 

ikifl^  hands,  the  conufee  dies  \  it  feems  his  executor  Jhall  not  have 

m  Uberate  upon  it,  becaufe  the  fuit  was  abated  by  the  death  of  the 

conufee,  and  his  executor  ought  to  commence  ae  novo.] 

Va^(br    .       9^  It  is  a  common  courfe,  that  tytrj  firanger^  who  coines  with 

£w  ^!!fam  ^  ftatute^  fliall  have  execution  upon  it  in  the  name  of  the  re- 

tLTmatf^    cib^niteew    Greene,  of  Courts  I40»    Tit.  Statute  Merchant. 

^  xo.  Upon 


Che  other  can^  not  ia  pra{»cr  pcrfofu  vlbid.  cttct  &«  £•  4.  so,  1 1  •    £iie^Mba  t%*      - 


10,  U[k>n  %J{atuU  made  h  iw^  if  out  ames  with  ity  he  fliaQ  ; 
have  execution  in  both  their  names.    Greenvr.  of  Cbiiits  146. 
Tic«  Statute  Merchant,  cites  ta  £•  4.  lO,  1 1.    Execution  14. 

11.  It  was  faid  for  law^  that  if  the  ccm^  upon  a  ftatute  ftaple  £  544  ] 
dies,  and  his  ixuuHrs  fut  iXicuttM  in  the  nanm  (f  the  tejtater^ 

as  if  bt  was  alive^  and  tht  Jheriff  taiis  the  body  in  name  of  the  tef-^ 
iator^  Scc»  yet  this  is  not  execution  for  the  executors^  but  tbe^  maf 
after  have  txecUtien  in  their  eum  names  |  for  the  fr^  execution  in 
the  name  of  him  who  was  de^  before  the  tefte  of  the  writ  tci^j 
voidj  and  the  body,  cannot  remain  to  iatisfy  him  Who  was  dead ' 
beforet  nor  the  ikeriff  cannot  deHver  the  land  nor  gciods  to  him  ' 
who  is  dead,  according  to  the  form  of  the  writ.  Br.  Statute 
Merehanti  pi.  43.  cites  36  H«  8. 

(H)    Ag4un^  whom  Extcutbn  ftali  be  gitiflted. 

[Andof  what y  and  b<nv.\ 

[i.  T  TPON  a  ftteite  mefchant,  If  It  be  returned  that  he  is. a 

\J   cUrkj  no  execution  (ball  be- granted  to  lev^y  it  ele  bonis    * 
euUftaJlicis  \  for  this  is  not  given  by  the  ftatute.      19  £.  3« 
Execution  79.] 

[2.  But  in  the  fame  caiTe  k  fiiall  be  granted  Co  levy  ^  Usimul. 
19  E.  3.     Exeeution  79  } 

[3.  if  baron  and  feme  acknowledge  a  ftatute  merchant)  and  the 
feme  dies^  not  having  anji  landy  the  land  of  the  baron  fliaU  be  ex« 
tended  for  the  whole.     14  £•  3*     Execution  73.] 

[4.  [i/Wj  if  baron  and  feme  acknowledge  a  ftatutOy  and  the 
feme  dies,  whether  the  land  of  the  feme  may  be  extended  as  well 
as  the  land  of  the  baron,  r  itzherbert.  Title  Execution  73.  ia 
abridging  14  £•  3-.  makes  a  quaere  of  this.} 

[5.  if  three  bind  tbemfelves  by  a  ftatute  merchant^  cneciiiioii  s.p.Ckom. 

may  be  fued  againft  one  of  them  only^  or  againfi  ally  at  the  will  of  Covrtt 

of  the  conufee^  out  not  againft  two  of  tfaon.    34  £.  p    &ce^  ^'  ^ 

cution  129.]  ehlSJ.!-^' 

a  p    jkiui 

fo  of  ao  obligation ;  bat  if  he  bring  debt  ftftlnft  tbcm  ill  opon  a  joint  bond,' the  execotion  (haU  be 
againft  all ;  btu  if  he  bring  it  by  fevenl  praectpea,  he  fliall  not  bave  QcepuUMi  but  afaioft  one. 
Crfeow.  of  Courta  150.  cites  tit.  Reoognicance,  14  fi.  3.  Execution  109.  and  14  U«4. 1^ 
Bxccotion  t^. 

Where  two  wtrceonureea,  and  procefa  va«  coatinoed  tilt  oae  of  theib  Waa  Ukea*  and  hialand« 
deliftred,  and  be  nrayed  a  writ  to  take  the  body  of  the  other ;  To  that  the  olber  migbc  bear  bia 
proportion  in  the  eliarge.  Shard  aflced  how  tbU  could  be  without  the  Tuit  of  the  pkintiff.  It  wtt 
aiifwcrcd  for  the  defendant,  that  itwac  not  vfifofiabte  for  oae  only  to  be  barged,  and  therefore 
prayed  the  writ,  and  faid  that  the  plaintiff  had  eleOtd  and  commenced  bia  fait  againft  both,  and 
after  the  «mt  waa  granted.    liuh.  tit.  Execotaon,  pi.  48.  citea  Mich.  46  E.  g« 

[6.  Upon  an  execution  out  of  a  ftatute  merchant  ackn&wledged 
bjjix^  if  the  Umds  and  goods  oj^  two  vsdj/  are  deBvered^  the  4id  two 
snay  ha^  o  mitit  to  ibe'&ctitt  t4  deliver  M>  tbt  lands  ml  goods  of 
4he  otip'/ntr^    a^  E.  3>i  7;  b.] 

[7#  ^nd 
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[7.  A$d  in  die  laid  cafe  if  the  (heriff  rettimr  a  iwifitM  ifttf^nfz^  ' 

iftt  the  fatd  two  fhall  not  have  a  writ  to  deliver  (b  much  of  their 
ands  to  them,  as  amounts  to  their  proportionable  part  in  aid  of 
the  (aid  charge  of  the  (aid  two.     29  E.  3.  7.  b.] 

[8.  But  in  the  faid  cafe  upon  garnifhment  of  the  conufee,  ti^ 

conufn  /hall  be  eompelUd  t9  fue  execution  tf  the  Uher  lands  againft 

the  four,  or  otherwife  tde  two  fhall  be  diicharged,  having  regard 

to  their  portion.  *  19  E.  3.  7.] 

As  fcire  9*  A  man  (ball  not  have  execution  upon  a  ftatute  merchant 

faciat  wit    agoinjl  the  heir  of  the  conufir  within  age ;  nor  againft  the  feme  of 

(bed  upon    ^i^g  conufor.     Br.  Statute  Merchant,  pL  33.  cites  8  £•  i.  and 

zince         Fitrh,  Aff.  417. 

agaioftR.P. 

and  A.  o\  laiidt  which  were  J.  B.'t  tfae  eenaTor's.    R.  P.  laid,  chat  be  held  the  landt  in  ward,  hr 

rcaibci  of  the  nonag^e  of  W.  B.  fon  of  J.  B*  the  cooufor,  and  A«  faid«  that  (he  was  wife  of  the 

[rA^  ~]  ffid  T.  B.  loo^  Wore  he  acknowledged  the  recognizance,  and  held  indowcr;  a!l 
Df^y  J  which  the  plaimifF  confeffcd  to  be  true,  and  tharapon  it  wis  awarded,  that  R.  P. 
and  A.  cant  fine  die ;  for  the  tenant  of  the  frankieoeoient  ooghtto  be  warned,  and  if  he  bad  bcra 
warned,  ilic  parol  bad  demurred  during  hia  nooagCt  dec.  Fitzh.  tit.  £xcctttiont  f\^'^^-  cites 
HilK  la  £.  3. 

So  where  A.  UM^A  fyf  Imdt  n^^^c'^Jkjfmdmt  im  fit^  Kf  dted  Indented,  reitierh^  ifnt  wi^t « 
claufe  af  difltert,  and  after  became  bound  in  p  iiattiie,  and  the  day  b6ng  incprred,  execution  m«s 
awarded  to  the  conufee,  and  upon  the  t%\tT\U'ihc Jteriff fetmmtd  that  tht  pdr^  tmm  dead^  amd  thut 
kt  bad  extended  tht  rtnt^  the  heir  <fthe  eemmfir  being  ttnthin  mge ;  whereupon  the  heir  brought  audita 
querela.  And  per  Dyeci  ihe  wnt  is  well  f  noiigh  inaM)tataable,,bccaiiic4jt#i  tsan  (XUptidU  iifthr 
\orit  of  extent^  that  if  the  Und^  are  di/eendtd' fb  anj^  ikfanU  thefi>erifJBaUfurctaJe  |q  extend;  and 
rhough  this  writ  ifloed  ai^aivft  ihfcoonnlor  biikifelC>'^*vben  it  appears  bf  th^  return  of  the  fiteriff* 
that  ne  is  dead,  the  i^aiU  (ball  be  aided  by  an  av4itta^j|ucrcla,  or  otbenriffc  the  extent  Qull  be 
void ;  becaufe  \i  is  nhaae  npon  the  infant's  poifeflioo.     Mo.  37.  pi.  tat*     Trin.  4  Elia.  Anon.        ^ 

If  ft»a  convfirs  of  a  ftatute  are,  and  mt  dieit  his  beir..'withiH  mv,  the  extent  fhall  ftay,  l>ecaufe 
ttfura  lion  cug-ii  contVa  (iatr«dkm  infrt  fttateris  cxiilteleiii.  •  And  Ktehardfon  Ch.  J.  faid,  that  ia 
this  refped  'he  ftatute  is  an  itl  aflurance.  Litt.  R.  7a.  Mich.  3  Car.  C.  ft.  and  cues  17  Aff.  84. 
Anon,  per  Mowbray, 

J.  S.  feifed  of  land  in  fee,  made  bh  xvife  ajoiHfttre^  and  thett  achnoroledged  a  flatntey  and  dled^ 
lesving  ifTue  a  daogbcrr,  bit  belt  wsthim  agei  and  the  land  wasexfen<M  upo*the  pofleffion  of  the 
feme.  It  was  refolvrd,  that  the  extent  is  void  as  to  the  feme^  and  canpot  pre^ndice  ber  title  whicb 
is  paramount  the  iUtuje.  And  it  wa%  faid,  that  if  tbtjeme  di^t,  yet  the  laoda  cannot  be  extended  fo 
long  as  they  are  in  the  bands  of  an  injknt.  %  Sxd.  ftS.  Tri^  16^8.  Street' v.  Ld,  Rubcrts.-^— 
Sec  (R)  pi.  19. 

Ina(fifc,if        10.  In  aflife,  if  tenant  in  tail  is  bound  in  a  ftatute  merchant^ 

InMl'bir^t  *"^*«*i  ^^  Ac  i^''' '«  ^^''  tnters  and  infeoffs  W.  S.  the  conufee 
himfdf  by  (kail  have  execution  agatnft  the  feoiFee.  19  E.  3.  Brook  (ays, 
ftatate  mtr-  q^  mirum !  For  it  is  agreed  there,  that  in  this  cafe  a  reiit- 
dieTand     <^harge   is    determined.      Bn  Statute  Merchant,  pi.   19.   cites 

exearfhnit    I4   AtC.   4, 

fxed  ^g^ifft 

the  heir  in  tatty  there  tfie  heir  in  tail  may  have^  <\£tfe ;  for  this  is  a  diffeifin  to  bim\  and  fo  fee  that 
the  heir  In  tail  (ball  not  be  bound  by  the  ftatuie  of  bis  father  tenant  in  tail,  and  upon  fi^  exe- 
cntioo  he  is  not  warned,  nor  has  diy  in  Cotirt  to  plead,  therefore  ailifc  lies,  hr*  Statnte  Mercbant* 
pi.  to.  cites  17  Aff.  11.— —Br.  Aflife,  pi.  ^13.  cites  S.  C  Br.  A0ife,  pi.  879^ 

cites  Pafeh.  tS  E.  3.  that  the  heir  in  tail  recovered  oy  aflife,  becaufe  he  was  oufted  by  a  flatuie 
mercbiotf  aclmowiedged  by  hiaanccftoff.  S.  P.  Br.  Suttiu  Merchant,  pi.  86.  cites  a8  Aff.  7. 


II*  If  a  man  be  in  execution  upon  a  ftatute,  zvA  jinds  baitj 
and  does  net  efpear  at  the  day^  but  at  another  day  the  bail  bYit^s 
him  in:  now  it  is  in  tiie  election  of  the  plaintiff  to  take  exe- 
cution of  his  bodj  and  land,  or  to  take  the  bail.  Greenw.  o£ 
Courts  150.  tit.  Recognizance,  cites  59  E.  3»    £xecution  43* 

12    Where 
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12.  Where  eonufor  upon  a  ftatute  merchant  makes  fioffimni  ^Brooke 
nineteen  acres  to  nineteen  perfons  feverallyy  and  permits  a  20tb  acre  ™",  if 
to  dejcend  to  his  heir^  and  dies,  tha  conufee  fhall  not  have  exe-  the  ewnfei 
cution  againft  the  heir  alone,  nor  againft  any  of  the  others  alone,  '^i^fiifvtA» 
but  againft  every  one  for  his  portion.     Br.  Statute  Merchant,  ^wi  of* 
pi.  6.  cites  48  £•  3.  5.  per  J^inch,  the  l»d  in 

hit  handi; 
and  faySf  it  feemi  that  exccu^on  might  be  againft  him  aloae.    Ibid  ■      ■■!  Br,  Voucher^ 

pi.  38.  circs  S.  C. 

13.  A  man  fued  execution  upon  a  ftatute  merchant,  and  had 
execution,  and  the  eonufor  brought  audita  ^erehj  and  found  main* 
prize  for  the  fum  in  toe  Jiatute  to  appear  de  die  in  diem  tiU  judg* 
ment  given^  and  after  the  parties  were  at  ifllie,  and  the  eonufor  at' 
the  appearance  of  the  itiqueft  appeared,  and  challenged,  and  aftert 
when  they  came  to  give  their  judgment,  he  was  nonfuited,  by 
whici)  the  eonufor  prayed  execution  againft  the  mainpernors,  and 
of  the  body  of  the  eonufor,  and  was  denied ;  and  it  was  awarded 
that  he  ftiall  not  have  the  one  and  the  other,  by  which  he  took 
execution  of  the  body,  land  and  goods,  quod  notasper  Cur. 
Br.  Statute  Merchant,  pi.  7.  cites  50  £.  3.  12. 

14.  If  A.  and  B.  are  bound  in  a  ftatute  ftaple  jointly^  and  not 
feveralfy^  and  A.  diis,  and  B.  furvives,  there  B.  muft  be  charged 

out  of  his  own  eftate,  and  the  executors  of  A.  are  not  chargeable. 
Agreed.  Freem.  Rep.  128.  pi*  149.  .Mich.  1673.  in  cafe  of 
Rogers  V.  Danvers. 


(I)     At  what  Time  Execution  may  be  granted.      [  546  ] 

£1.  T  TPON  a  ftatute  merchant,  if  the  monies  are  to  be  paid  at  S.P.F.N.B. 
LJ    two  termsy  and  the  one  term  is  paji^  upon  certificate  made  «3o-  (H)— 
a  writ  may  be  awarded  to  take  the  body  before  the  laft  term  is  M^f^Vnt* 
come,  and  execution  thereupon  of  lands  and  goods  upon  return  of  pi,  39.  ciiVi 
non  eji  inventus.     15  E.  3.     Execution  61.  S-  c. 

2.  Execution  by  default  was  awarded  of  a  recognizance  made  Fitzh.  Tit. 
in  C.  B.     The  party  prayed.  exHutim  of  the  landsy  which  the  Execution, 
<:onufor  bad  the  day  of  die  recognizance  acknowledged,  but  could  P'*^58*cii€i 
not  have  it,  till  the  flierift  had  returned  qwd  nihil  hahet  whereof 
execution  might  be  made^  and  then  he  (hould  have  it,  and  not 
before.     And  this  was  the  advice  of  all  the  Court,  &c.     29  £. 

3*  The  year  and  day  of  the  recognizance  JhaU  be  accounted^  as 
to  thefuing  of fcire  facias  thereupon,  from  the  day  of  the  payment  of 
thefum^  and  not  from  the  day  of  the  recognizance  acknowledged^ 
Br.  Recognizance,  pi.  17.  cites  F.  N.  B.  266. 

4.  A  ftatute  acknowledge^  upon  lands  is  a  prefent  duty^  and 
ought  to  be  Jatisfied  before  an  obligation  which  is  not  fo;  (Mich. 
23  Car.  B.  K.)  for  a  debt  due  upon  an  obligation  is  but  a  ebofe 
in  a^on,  and  recoverable  by  law;  and  not^  prefent  duty  due  by 
Jaw,  as 41  debt  upon  a  ftatute,  judgment  or  rc<;ognizaace  is^  upon 

VoJ^XIX.  Ss  wbicfaL 


54^  fi»tatttte0  [^ertfiant,  w.] 

<  •    » 

which  prefent  execution  is  to  be  taken   without  further   fuit. 
2  L.  P.  R.  S36*    '^i^-  Statute  Staple  and  Merchant. 

fi«c(R)      (K)     Statute  Merchant,  Staple  or  Recognizance 

How  it  fhall  be  put  in  Execution. 

[l.  T7XECUTION  of  a  ftatutc  merchant  or  ftaple  ought  not 
P^  to  be  granted  in  Chancery^upon  certificate  of  the  major y 
Vf\t\io\xX.  Jhewing  forth  thejtutute.    Title  Lxccuiion  7/.  in  abridg- 
ing 2  R.  3.  in  the  end.] 

[2.  See  7  H.  6.  42.  When  the  plaintiff  recovered  the  ftatnre 

in  detinue,  and  it  [was]  delivered  to  him,  he  fucd  ex;ecucion,  by 

which  it  implied,  that  he  ought  tojhew  the  flatvte.'] 

•  If  iheys*-       [3,  But  fee  26  H.  6.     Execution  6.     If  the  day  of  payment  he 

^t£nedcXi  ^^'  and  Jlatute  is  certified  by  the  mayor ^  he  (ball  have  execution 

eorpus,  and  without  flicwing  of  the  ftatute.     ♦  But  at  the  day  of  the  return 


hai 
liere, 

the  fiaiMtt^  the  party  (hall  be  dlfchargcd,  although  it  be  Io(l.    Grccdw.  of  CourU  146.     Til. 
Siatuie  Merchant  ciict  37  R.  6.  6.  and  7. 


Htstbehody  of  the  Writ  of  cxecution,  if  the  party  be  taten^  if  he  does  not  (hew 
T'^!kL  the  ftatute  he  fliall  be  delivered.] 


[4.  If  upon  a  capias  awarded  out  of  the  Chancery  upon  a 
FoU469*    ftatute  merchant,  returnable  in  Bank  or  Banco  Regis,  die  Iheriff 
^  returns^  quod  mortuus  eji  or  *  non  eft  inventus,  no  execution  ihall 

Creenw.  of  ^^  granted  there  for  the  body,  lartds,  or  goods,  without  Jhewing 
Courts  146.  of  toejlatutes.  Old  entries,  Statute  Merchant  596.  diverfe  pre- 
Tit.  Statute  ccjenjj.  a,^(j  that  when  he  had  it  not  ready  at  the  fame   day, 

cuc737HL6.  ^y  [was]  given  to  him.  to  fhew  it.] 

6, 7-       , 

[  547  J       fS-  Upon  a  ftatute  hierchant  one  writ  may  be  awarded   t9 

Sut  if  two    take  the  body  in  onf  county^  and  alfi  a  writ   to  the   Dieriff^  of 

•('"*'^*     another  county  to  make,  execution  of  his  land,     41   £•  3.      £xe- 

tioH  upon  •  o  1  ' 

a  ftatute        CUtlon  30.] 

fiaple,  and 

•w  prays  extent  in  one  county  and  the  other  In  Another  county^  they  (hall  not  have  it.  •  Fitzb^  lift 

£xieot|  pi.  9.  citca  Mich,  ii  E.  4.' 9.    Per  Chukc. 

[6.  If  a  ftatute  merchant  -be  acknowledged  of  loc/.  the  con* 

ufec  may  apportion  the  faid  ftirn^  and  have  execution  for  20/.  i« 

one  county  and  20/.  in  another  county y  and  fo  feveral  executions  in 

feveral  counties  for  body,  lands,  aiid  good^  according  to  bis  ap* 

portionment.      16  E.   3.     .Execution  49,      15  E.  3.      Exc^ 

cution  6o.     He  had  execution  of  one  moiety  in  one  county  and  of 

another  moiety  in  another  county.     Old  ei^triies,  ftatute  mer^ 

chant  596.  a.  b.     When  the  return  is  mortuus  then  ex^cdtion  is 

for  lands  and  goods,  but  when  the  return  is  non  eft  inventus  it 

feems  it  may  be  body,  lands,  and  goods,  or  for  lands  aad  goods 

only,  as  there  it  was.     596.  a.] 

HMraghtlie      [J    If  upon  die  certificate  upon  ftatute  merchant  a  capias  is 

ImSc^ad    ^^^^^j  *^^  21  ^^'^  ^fi  i^^tntus  is  returned  thereupon,  by  which 

Fitzh.         iicfcutim  ii  awarded^  and  befin  $xtfuti9H  modi .  th  <Qnufti  dies^ 

Atri^s*  the 
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Ac  ixecutor  of  the  conufee,  upon  £bewing  of  the  will  and  ftatute,  ««"*  ire, 
fhall  not  Xidsvtniw  execution  upon  this;  becaufe,  for  any  thing  ap-  ^jj^uj^rt 
pearing  to  the  Court,  it  may  be,  that  execution  was  made  to  the  prayed  exc« 
teftatoP)  and  then  it  is  not  reafonable  that  it  (hall  be  levied  again;  cuiionet 
and  t;hc  firft  fuk  is  determined  by  the  death  of  the  teftator,  and  he  yjj^^  x?*' 
cannot  have  at  another  time  a  capias  oat  of  the  certificate,  in-  Gargrave'i 
afmuch  as  it  appears  of  record  in  bank,  that  execution  was  once  ^riucn 
awarded  :  but  in  this' cafe,  he  miitkfue  a  writ  out  of  Chancery^  re-  Jj^rVrE. 
turnable  in  bank  upon  the  cafe.     18  £.  3.  10.  b*     2  El.  D.  buerunt)ti 
180.  49.     ii^  fnujl,  commence  all  anew  with  a  new  certificate  ^wanting; 
the  mayory  2ind  Ihall  not  have  fcire  facias  nor  extent  in  bank.  ".tdaStww 
And  there  it  is  faid,  that  17  .£*  3.  31.  in  a  nota  [is]  mifprinted,  agreed 
the  word  (habuerunt)  hot  being  in  a  manufcript.}  clearly  per 

n0  fcirc  factat  lay  m  fuch  eafe;  but  if  any  procefs  Orould  be  made,  it  (houlcl  be  Aich  at  theeonufee 
ou^bt  CO  have  had  if  he  had  been  living,  viz.  An  exteodt  facias :  «nd  fo  A.  Browne  held  llrongly* 
buc  Dyer  and-  Wcftoa  epntra;  becaufe  there  it  a  fpecial  writ  in  the  regiAer,  that  the  executors  pf 
the  conufec,  upon  afHd^vit  ^n  Chancery,  thai  the  aebt  was  not  fatisBed  in  vita  teftatoria  feu  podet» 
Ihotild  have  a  new  cert'ioriri  16  the  mayor,  &c.  to  make  a  new  cenificate  of  the  ftatutCf  notwitb- 
'ftauding  th^  firA  ccrtificace.  '  At  lift  the  party  wab  advifed  to  commence  all  de  novO|  that  being 
a  ciear  and  Cure  way  without  error.    D.  iBo.  b.  pi.  49.    Pafch.  s  Elis.  Anon. 

[8.  If  two  conufeMs  of  a  ftatute  merchant  fue  executioriy  and  the 
conufor  is  returned  tiead^  by  which  execution  is  granted,  and  after 
-cne  of  the  conufees  fays^  that  the  other  is  dead^  yet  he  (hall  not  have 
in  bank  execution  alone,  but  he  muft  fue  out  a  new  writ  out  of  the 
Chancery  upon  his  cafe.     25  E.  3,  38.  b.     Adjudged.] 

[9.  But  by  the  ftatute  of  5  6,  4.  cap.  12.  //  ts  ena6iedy  that 
.  when  a  Jiatute  itier chant  is  certified  into  the  Cl:>ancery^  and  there^ 
upon  a  writ  is  awarded  to  the  meriff,  aud  this  returned  in  banky 
find  the  Jlatute  there  once  Jhewn^  though  the  procefs  after  -the  faid 
ihewiiig  be  difcontinuedy  £5f^.  that  the  jujlices  of  the  bench  where 
the  ftiitute  was  once,  fhewn,  mayy  upon  the  fame  recordy  make  and 
aw  ^rdfull  execution  of  the  ftnd  ftatute  without  having  the  view  or 
monjlrans  of  it  at  any  other  time  afterwards.'] 

[10.  If  G.  B.  Eff\  is  bound  in  a  ftatute  merchant  to  J.  S.  and  ^»^'  »«9* 
after  G.  B.  is  made  a  knight  and  baronet  \  and  upon  certificate  Tccord-*'^* 
made  by  the  mayor  in  the  Chancery,  B.  takes  out  of  the  Chan^  ingiy;  for 
eery  a  ca^as  agdinfi  G.  B.  by  the  name  of  G.  B.  Efq.  as  he  -vas  *^'•  ^** 
named  in  the  ftatute,  and  this  is  returned  in  bank,  upon  which  L  54^  ] 
Writs  of  extent  are  awarded  to  feveral  counties,  which  were  exe-  ™»"««'^''»' 
cuted  add  returned :  this  is  not  good,  nor  can  be  amended ;  but  of^he^in^^ 
^.  may  fue  a  new  capias  out  of  thi  Chancery  upon  the  firft  certi^  formation 
ficate  againft  G.  B.  '*  i night  and  baronety  qui  per  nomen  G.  B.  «fi»>c  party. 
armiger'  cognovjty  ©V.      Hobart's  Reports   173.      Sir  George  #Ffti  ^.^ 
Griflefsc^^.    Adjudged.]  ^^ 

[ii«.Upon  a  certificate  of  a  ftatute  merchant  if  a  capias  be  Fitzh«tit. 
granted  to  the/beriffof  L.  who  returns,  non  eft  inventusy  and  after  B'tecntioo, 
another  certificate  u  madty  and  thereupon  a  capias  granted  to  thi  \'^f  "*^ 
fieriff  of  S.  by  wdiich  hU  body  is  taken :  this  is  not  eood  ;  for 
the  fecond  Certificate  and  ptocefs  thereupon  is  not  grantame  bylaw* 
28  £.  3.  91.  b.    Adjudged.    But  they  would  not  deliver  his 
VoAjy  antd  o^ade  quxre.] 

S  I  2  [X2.  Upon 


548  dtatute0  [^ercfeant,  ^«1 

riteb^iit*        [i^.  Up^n  a  (latute  merchant  the  writ  of  ixtent  may  be 

pK  9u!St«  gfant«d  '*  '*'  Jheriff  of  thi  county  whin  the  Jiatute   was  ac- 

a.  C«  *         Inowlidgid,  and  to  any  other  xounties  atfo  at  the  fanu  time*     24  E. 

3*  30.      Execution  91.      B^t  I  Uo  not  find  this  in  the  book 

at  large.] 

F.N.B.132.       13.  Upon  certificate  of  ftatute  ftaple  made  by  the  mayor  of 

(B)  in  the     jjjg  jiaple  in  Chancery,  the  conufee  took  a  writ  for  the  hodyy  and 

nmg.'citet  ^*  extend  the  land  in  S.  and  Aa.  only^  which  writs  were  not  r/- 

S.  C.  and     turned*^  and  therefore  he  caufed  the  mayor  of  the  ftaple  to  certify 

^•y*»  ^^  *'  the  Jiatute  again  by  certiorari ;  and  upon  tills  took  writ  for  the  hody^ 

inteuded      ^^  ^^  extend  tie  land  in  ten  counties^  hut  not  in  S,  and  M*   which 

but  that       Wire  not  returned ;  by  which  he  toot  the  third  certlficattj  and  tosi 

kh'^  7*'*     ^ijr^f«/w»  in  fix  counties^  but  not  in  5.  or  Af,  and  had  land  extfnded^ 

ral  ftatutct.  ^hich  the  conufor  had  in  jure  uxorisj  which  feme  died  within  the 

^[Bui  tbit  termj  and  the  conufor  menaced  the  conufee  fo  that  he  durji  nai  take 

r^thi*"**'    ^^^P^^fi^^'  ^^  ^y  all,  the  juft ices,  where  the  conufee  is  oufted  by 

Frend)        the  death  of  the  feme,  or  by  menace,  as  above,  the  conufee  (ha)l 

€dition.J      have  capias  in  the  county  where  he  took  the  firfi  writy  and  not  in 

another  county^  and  this  upon  a  new  certificate ;  and  upon  this  the 

conufor  (hall  have  anfwer,  and  fhall  find  fufety  to  the  king  and 

parties  according  to  the  ftatute  Ji  H.  6.  10.  and  (hall  have  icire 

facias  againft  the  conufee,  and  ftiali .  find  furety  to  fue  it  with 

efFedl,  and  to  prove  the  matter  contained  in  the  writ,  and  to  ftand 

to  the  judgment  of  the  Court;  and  if  he  fails  in  any  of  thofe  he 

forfeits  his  recognizance  to  the  king  and  to  the  party ;  and  the 

Sureties  (hall  be  fufficient  as  well  for  (he  greater  fum  as  for  the 

cofts  and  damages,    fir.  Statute  Merchant,  pi.  36.  cites  2  R.  3  7. 

So  ffajfa*        j^»  A  writ  of  execution  upon  a  Jiatute  merchant  lies  in  a  cafe 

'o/ue^^''    where  a  man  is  bound  in  a  ftatute  merchant  before  any  mayor  or 

wsyor  of      bailiff  of  a  corporate  town,  who  have  power  to  take  ftich  bonds  or 

the  ftaple     rccognizances,  to  pay  a  certain  fum  of  money  at  a  day,  at  which 

^xuMtiniff  ^y  '^^  ^®^*  "*^^  P^y  ^^^  fame,  theg  he  to  whom  the  obligation  or 
the  party  it  recognizance  is  made  may  co^ne  before  the  may^r  or  him  before 


»r  g9odt       then  the  recognizance  may  have  a  writ  dire£fed  unto  the  mayor, 

r*V:N*3..  P- N.  B.  130.  (C) 

(C)— ^Ibtd,  in  the  new  nr»tct  there  (b)  there  is  a  noti,  that  execution  by  a  mayor  of  the  ftaple 
can  be  only  within  his  jurifdidion. 

*  So  if  ttfioH  aJtatuUfia^le  tbt  mayor  ^fltftoi  certify  the  fam'-t  ih«*n  the  party  who  tiaa  the  obli- 
gation  may  come  into  ibf  CSamcery  and  /henv  the  fame  there,  and  pray  a  certiorari  to  the  mayor  to 
certify  the  inrolment  of  the  flalute;  and  if  the  mayor  returms^  that  be  bat,  twice  or  oftroer  certified 
tbefame  before  that  timei  aa  appears  by  the  inroinunt  made  bv  the  inavor,  iftbere  appea**  nojutb 
€erttficate  npon  rteord  in  the  Chancery,  tbrn  he  who  has  the  bond  of  1  he  flaiule  mdyfmefurtb  «  nrw 
certiorari  to  the  mayor,  reciting  in  the  writ,  that  there  i«  not  Miy  cettifica^e  recorded  in  tiic  Chaa- 
ccry,  commanding  him  to  certify  the  inrolment  of  the  ftatme  which  is  bcfoie  him ;  aod  uoob  tk* 
iame  he  may  have  an  alias  and  a  pluties  againit  fhc  mayor,  if  he  will  ccnify  the  fame,  and  alio  an 
sttacbment  againft  the  mayor,  diredcd  lo  the  OiciifFi  &c.     F.  N.  B.  144.  (D)  • 

t  549  ].  '5-  ^^^  *f  ^^  ^'^'  "^^  certify  by  this  writ  he  may  fue  an  aUai 
$0  upon  a  and  a  fluries  and  attachment ^againfl  the  mayor  and  clerk  *  and  it 
ftatute  fta-  apjjcafs  by  this  writ  that  if  an  obligation  be  once  cerrified  in  the 
'^*"*  Chancery 


•  dtatuteie;  [^etc^ant,  $c*]  549 

Chancery  it  ought  not  to  be  certified  again  without  affidavit,  whcatbe 
made,  that  execution  was  not  fued  upon  it,  and  then  he  (hall  have  »«><>'  has 
a  fpecial  writ  unto  the  mayor  for  it;  for  then  it  fliall  betaken  Sltuf/un^*** 
as  a  feveral  obligation  upon  every  certificate.     F.  N.  B.  130.  (D)  der  the  fea!» 

then  the 
ivritof  execution  (hall  iflae  forth  againft  the  party  to  ^rreft  biaii  and  to  exteod  hi&  Undi»  &e^ 
1^.  N.  B.  131.  (C) 

1 6.  And  alfo  it  ought  to  be  certifiid  undir  tbefealrfhim  wh» 
'.^  it  deputed  to  feat  the  obligation.     And  if  the  mayor  do  make  his  cer-* 

i<  fificate  unto  the  Chancery,  then  the  party  Jhall  have  a  writ  t9 

sii  execute  thejfa^ute.     F.  N.  B.  130.  (E)  (F) 

a:  17.  If  iht  Jiatute  be  liot  fufSoiently  certified  in  the  Chancery  by 

u  the  mayor,  &c.  becaufe  he  has  omitted  any  part  of  the  bondj  as  the 

name  or  furname^  or  other  matter  material^  then  upon  affidavit 
made,  that  he  has  not  had  execution  by  reafon  of  that  certificate, 
he  fliall  have  a  new  writ  unto  the  mayor  and  cleric,  &c«  to  certify 
the  (latute  fully  again  into  the  Chancery,  notwithftanding  his  cer- 
tificate made  oefore,  and  that  writ  does  appear  in  the  regifter. 
F.  N.  B.  132.  (B) 

1 8.  If  the  mayor  males  a  certificate  of  the  ftatute  into  the  But  note. 
Chancery  and  delivers  the  fame  unto  the  recoTuizee^  and  the  party  ^^^^VJ" 
keeps  toe  certificate^  and  will  not  put  it  mto  the  Chancery,  anq  ciBcate  be^ 
afterwards  another  is  made  Chancellor^  the  party  ousht  to  have  a  ^* »«'  »- 
new  certificate  to  that  Chancellor,  otfaerwife  be  £all  not  have  J^^'^/^ 
execution  of  the  ftatute  upon  that  certificate  made  to  the  old  ab!vfX/Ur, 
Chancellor,  which  was  not  delivered  in  time  into  the  Chancery ;  ^^n  he 
and  then  he  ought  to  fue  a  writ  in  Chancery,  direSed  unto  the  Jhu^nifiT 
mayor,  to  make  a  new  certificate.     F.  N.  B.  132.  (B)  cate  to  the* 

new  Chanr 
ccllor,  and  fue  execution  upon  it,  and  therefore  it  is  good  to  make  the  certificate  geneiU  to  thft 
Chancellor  without  naming  hit  name.     F.  N.  B.  133.  (BJ 

19,  It  was  fald  by  the  Court,  that  in  an  execution  up9n  m 
fiatute  merchant,^  there  is  no  occafion  for  a  liberate  as  there  is  upon 
a  Jlatute  JlapU :  and  in  this  laft  cafe  the  cognizee  cannot  bring  an 
ejedment  before  the  liberate ;  neither  can  the  flierifF,  upon  the 
liberate,  turn  the  tertenant  out  of  pofleOion,  as  he  is  to  do  upoit 
^n  habere  facias  poflefiionem*  Vent.  41,  42*  Mich*  21  Car.  2% 
B.  R.  Anon. 


(L)     Difcharging;  of  Statute   Merchant.     Before 

Execution. 


fufpended  his  ftatute  dur  ng  the  leafe  for  years,  and  the  fecond  accord 
conufee  may  well  extend  the  land  upon  the  leflce.     Tr.  15  J  a.  ^"f^y'^jl^ 
B.  R«    Harrinftwt  and  Garroway^  adjudged  upon  fpecial  verdidl   argument; 

S  S   3  P.  X6  for  by  the 


tsA9  0tattttc0  [{^erti^ant,  9c*] 

acceptance    P.  i6  Jjl.  B.  ~R.  the  fame  cafe  between  the  lame  parties  ad- 
•^'?"'*  J  ju<lged  again.] 

rent,  and  afBgaing  it  over^he  extent  ii  Cofpcnded  during  the  term.— ——Ibid.  477.  pL  21.  P^Cch. 
.  x6  Jac.  B.  R.  $.  C.  accordingly — — — Ibid.  569.  pK  9.  Patch.  18  Jac.  in  ibe  £>chco«er 
Chamber.  Garrawray  v.  Harrtogion,  S.  C.  and  the  judgment  Mvas  reverfed,  bbt  it  was  tipcu  « 
different  point  in  the  pleading.— ^ Palm.  87ft  S.  C.  Hill.  19  Jac.  B,  R.  that  by  the  -putchafie 
of  the  teverfion  and  rent  his  ftaiute  was  extind,  and  thatthe  fecond  eonufte  sday  extend.  ;  c^  save 
idion  of  debt  for  the  rrnt,  and  is  not  put  to  audita  querela,  though  the  Bift  conufce  iho^'C  txicrbi 

[0  r  Q  1  *^^^*  ^^*  extent  being  void ;  but  it  would  be  othcr«vife  if  it  were  only  vo.dablc  ex 
^•^  J  poft  fafto*  And  it  was  aflirined  by  the  plaintiff's  connfel,  that  this  cafe  in  bo:.b  pojnu 
had  been  adjadged  in  thia  Court  before,  and  affirmed  for  the  matter  of  law  m  ^hc  Exch*  ]3cr 
Chamber,  and  the  judges  likewile  affirmed  the  fame,  that  it  bad  been  io  adjudged  upon  both 
points ;  but  Noy.  fatd,  that  there  were  two  writs  of  error  bi ought  upon  thofe  judgmmts  ta  the 
Exchequer  Chamber,  and  that  the  joflices  were  there  agreed  10  reveife  the  jiidgmenta,  becauCe  ms 
fare  faciat  ^a$  futi  againfi  the  Jirfi  coHufet  be  Being  in  iy  jfidgment  \  and  that  the  defcodantia 
error  perceiving  the  opinion  of  the  jufticet  againfi  htm  compounded  with  the  plaintiff^  mad  lo  tlw 
judgment  WM  not  revcrfed. 

Br.  AOife,  2.  Where  a  man  is  bound  in  a  ftatute  merchant  to  t%v9^  and  the 
S.C?^ReV  ^^  purchafis  the  land  of  the  conufor  before  execution  fued,  it 
£tft.Brev.  feems  there  that  this  is  a  difcharge  agatnft  both  the  conufees; 
>47- ottci  the  reafon  feems  to  be  ioafmuch  as  of  a  thing  purfonal  the  one 
*^      '        has  power  to  difcharge  the  whole.    Br.  Statute  Merchant,  pL  23. 

cites  21  Aff.  23. 
Noy.47,48.  3.  If  a  conufor  has  two  manors  A.  and  B.  and  enters  into  two 
fhai  the**  ftatutes,  one  to  C.  and  another  to  D. — C.  has  execution  of  A.— 
purcbafe  of  C.  after  the  ftatute  entered  into,  furchafed  one  acre  of  the  manor 
part  is  no  of  B.  of  iAic  conufor :  this  does  not  determine  his  execution 
contiTbu.^*  againft  the  conufor.  2  And.  170.  pi.  93.  Trin.  42  Eliz.  and 
tion  againft  agreed  Hill.  43  Eliz.    Deane  v.  Hynde. 

the  conufor 

.hfmfeif. Cro.  E.  797.  pi.  43.     Mich.  4a  &  43  Eliz.  C  B.  S.  C.  but  the^  point  of  the  parcbafe 

dac9  not  appear.^— -Yclv.  it.    Mich.  44  &  45  Eliz.  B.  R.  S.  C.  bat  nothing  mentioiicd  of 
the  purchaie. 


(M)     What  Aa  [(hall  be  a  Difcharge]  of  aH  the 

hand. 

[i.  TF  the  conufor  of  a  ftatute  enfeoffs  the  conufee  of  the  laniy 
JL  this  ft^all  difcharge  the  land  4  for  though  he  does  not  en- 
feoff another,  yet  the  feoffee  (hall  hold  difchargcd.    45  E.  3.  22. 
•  Br.  Sta-    *  25  Afl".  7.     25  E.  3.  SI.] 

lure  Mer-  [2.  But  if  the   conufor  turchafes  tbg  faii  land  again  of  the 

I5' dta  Ji^onger^  it  may  be  extended  ;  for  all  the  land  which  he  (hall 
s.  c.  have  before  the  extent  is  fubje<5l  to  the  extents    45  £.  3.  22.] 

If  a  man 

makei  m  recofntxanct^  emd  after  infehffi  the  reeognlx^t^  and  he  mmket feoffment  overt  now  the  land  is 
di (charged;  and  if  tht  fogaixor  repurehafet  the  land  it-Oiall  be  put  in  execution,  and  yet  it  was 
once  di (charged!  hvUfham^ere  fiteUl  be  diftharged  thereby,  viz.  Hit  feoffees;  per  Townfend  J. 

Br.  Recognizance,  pi.  9.  circs  5  H.  7.  25, And  Brooke  fays,  that  thia  was  taken  to  be  clear 

law  ai  chc  time  of  H.  8.  and  in  the  Court  of  Chancery  in  the  time  of  £.  6.  upoa  a  ftatute  ftaple; 
nuu.      ■■    Br.  N.  C.  pi.  441.  cites  S.  C.^— Aod  fee  Ibid.  pL  293. 

[%*  SoM  conufor  Ufes  the  land  by  aRion  tried^  and  afUr  this 
ropurchafes^  it  may  be  extended.  45  E.  3.  aa.  bt  ^5  Afll  7. 
by  Sharde.    25  £.  3.  51.  bj 

[4.  If 


f 4r  If  the  conufor  enfeoffs  the  conufee  of  the  lands,  and  after-  •  Br.  Stt^ 
wards  the  conufee  fe-enfeoffs  the  conifhr^  the  ftatute  may  be  ex-  ^^^^ 
tended  upon  this  land  j  for  though  it  was  difcharged  by  the  pur^  45*  rit«  * 
chafe  of  the  conufe^  yet  by  the  repurchafe  of  the  conufor  it  be-  S.  a--*-. 
comes,  chargeable  again ;  for  the  pcrfon  is  always  chargeable,  \^^'  w* 
and  as  long  as  that  is  chargeable  ail  the  land  which  he  (hall  pur-  chant^pi.aol 
chafe  after  the  ftatute  acknowledged  is  fubje£l  to  it.  •  25  Aff.  7.  citrs^H,^, 
/Adjudged.     25  E.  3.  51.  42.     Adjudged,]  pK^  dll* 

S.  C. S.  p.  Adjudged  in  error;  for  the  pcrfon  of  the  conufor  and  all  bia  other  land  ia  chargedt 

and  therefore  when  he  irpurchafed,  this  (hall  be  charged.  Brooke  fays,  and  fo  fee  tbatiV/>jra# 
4ifcbarged  any  longer  iba»  the  land  is  infeijin  of  the  conufee^  but  when  the  conufor  rcpurcbafei  it» 
tt  ia  charged  again.     Br.  S..a(uie  Mcichani,  pi.  5.  cites  4  £.  3.  as. 

^0  if  the  conufar  repitrcbofcs  pa^cfl%  yet  the  conufee  Ihall  have  the  refidue  in  execution.  Bri 
SiaCiHe  Merchant,  pi.  25.  ctus  a^  Alf.  7. 

[5.  If  the  conufee  releafes  all  bis  right  in  the  landj  this  does  f  551  1 
not  difcharge  the  ftatute;  for  the  land  is  not  charged,  but  the  SecRcleafe. 
body,  and  the  land  only  chargeable  in  refpe£l.  of  the  body.     45  £.  (Tj  pi.  6. 
J.  22.  b.     Co.  10.     Lampet.  47.  b.     25  E.  3.  51.  b,     27  E.  3.  ^^^^ 
Execution  130.]  s.  p.'  Br, 

StatutcMer. 
chant,  pi.  85.  cltca  15  Aff.  7.— —-Conufee  may  extend  it  after  fuch  releafe;  per  the  Mafter 
of  the  Rolls.  Mich.  1718.  •  Wma.'a  Rep.  492.  in  the  cafe  of  Brace  v,  the  Ducheia  of 
Marlborou^vh. 

Yet  agaioll  hta  own  conveyance  the  conufee  of  a  (Utute  cannot  in  fuch  cafe  require  contrihutton, 
which  is  the  reafoo  of  the  books  that  all oiherlanda  in  the  hands  of  other  feoifeea  are  by  that  oc- 
cafion  difcharged,  though  fuch  %%  are  to  the  hands  of  the  debtor  himfclf  arc  ftiii  chargeable^ 
ilob.  46.  pi.  50.  in  the  cafe  of  Fleetwood  v.  Aftoo« 

r6.  But  if  conufee  makes  a  deed^  that  conufor  /ball  hold  the  lani 
difcharged  of  the  ftatute^  if  tjie  conufor  aliens  the  land,  and  re^ 
purchafe^^  yet  it  is  not  chargeable.     45  E.  3.  22.  b.] 

[7.  So  if  conufee  rele  fes  all  his  right  in  the  landy  and  all  ac^  Tndethue 
tiohS  which  he  may  have,  becaufe  of  the  ftatute  or  the  fame  land^  ^i  ^'"""K 
this  difcharges  the  land.     25  E.  3.  51.     25  All.  7.  by  Harnng.J  merchant, 

tbt  defend'' 
ant  frayrd  fj^arKffhment  againft  A.  who  was  bound  bv  the  ftatute,  ^bo  zzm,ty%Xi^faid that  thefiatutt- 
%t'as  madf  it*  bim,  and  to  another  %obo  had  releafe  J  to  him  all  aSlions,  Bclk.  faidi  the  plainun  mvf 
have  »6lu>n  of  debt  upon  the  ftjtuic  if  he  will,  by  which  Kntvrion  gave  judgment  that  thellaintiff 
Oiould  \>e  barred  ;  for  he  cannot  recover  upon  the  (latute  contrary  to  the  releafe.  And  &fee  rr- 
ieafe  yf  all aStions  a  good  bar  in  a  flatutcmci chant;  the  reafon  fecnnstobe  inafmuch  aa  the  plaimiiF 
finght  uuoii  it  have  a£lion  of  debt.  Contra  Liitleinn  in  his  chapter  of  veleales;  for  ftatute  ia  only- 
an  execution,     ttr.  Statuic  Mrrchant,  pi.  47.  ci'rs  29  E.  3.  at. 

CnnuCor  cii^rotreii  H.  of  a  manor.  A.  rclcdlcd  (o  H.  the  tertrnant  of  all  right,  title,  intereft, 
anri  demands  which  he  bad,  haih,  or  ought  lo  have  in  and  (o  the  manor  aforefaid,  &c.  and  all 
;i6)irnis,  luits,  cxcciiiions,  and  demands  whicii  hr,  his  hciis,  &c.  then  hadf  or  might  have  out  of  Or 
againft  the  prrnittres  of  the  tertrnant,  &c.  Adjiir^gcd  that  this  releafe  was  a  good  bar  ot  the  exe- 
cution upon  the  ftauitc.     C«o   £.  40.     Trin.  z;  KI'Z.  C.  B.     Hyde  v.  Morlcy. 

But  this.  caTc  of  Hyde  v.  Moilcy  being  ci:cd  Cro.  E.  55t.-  pi.  a.     Pafcb.  39  Eliz.  B.  R.  in  the 

■caTenf  B.M(  ROW  v.  Gkav,  the  Court  refolvtd  that  the  releafe  of  all  his  right  and  demand  in  tho 

land  to  the  feoffee  ot  the  conufor  is  not  any  difcharge  of  the  recognizance;  becaufe  at  the  time  of 

the  releafe  made  he  had  x\o  right  nor  caufe  of  demand  in  th^laud ;  for  the  land  is  nol  the  debtor 

1)ut  the  perfun,  and  the  land  is  chaigcd  only  in  rcfprd  of  the  perfon  ;  and  at  the  time  of  the  re« 

leafe,  which  was  before  the  execution  fued,  jie  had  not  any  right  nor  demand  in  the  land  :  and 

Popham  fatd  he  had  conferred  with  the  jultieea  of  C.  B.  concerning  the  judgment  cited  as  in  tre 

cafe  of  H>de  v.  BCorlev,  and  thev  did  not  fcmember  any  fuch  judgment,  but  weie  of  opioiou 

that  fuch  a  releafe  waa  not  any  diichargeof  the  execution.-— ^ro.  I.  A49.  pi.  ag*     Mich.  15  Jac. 

B.  R.  in  the  cafe  of  Bafkerville  v.  Brocket.     Arg.  fays  it  wu  adjooged  Mi^h.  t6  &  27  Eliz.  that 

fuch  releafe  to  the  feoffee  of  the  conufor  before  execution  waa  good,-  b^caofe  he  has  not  any  meant 

to  have  execution  againft  the  fcoffet  but  by  way  of  extent,  wbereaa  in  the  haada  of  the  coauibr  the 

land  waa  the  debtor,    [Thia  fcemi  10  be  the  cafe  of  Hyde  v.  Morlcy  mcationcd  above.] 


ss  I  Statutes  [^etcfiam,  qc.] 

By  releaff  of  all  Jtma»d*  by  eonufee  of  a  ftatute  merchant  the  conufec  (fiatl  be  barred  of  Uf 
t^on,  becaule  the  duty  ia  always  in  demand,  yet  if  be  *  releafe  mil  hU  right  in  the  UnJ  it  U 
no  bar.  firtdgm,  124.  in  the  cafe  of  Milton  v.  Byey  citci  25  Aff  7.—- —Co.  Lict.  s6^  f*y 
it  haa  been  fo  adjudged  ;  for  till  execution  he  has  no  right  in  the  land  but  only  a  pombtlhyt 
and  fo  nay  fue  execution  a&erwards.— — — a  Mod.  108.  Arg.  S.  P.  in  the  cafe  of  Morf  ia  v. 
f  hilpou 

*  Nor  will  it  prevent  hia  taktog  oot  execution  after^  but  may  be  barred  by  a  jC«r,  Arg.  Cbaiu 
Prcc  335.  in  the  cafe  of  Ooodrick  v.  Shotbolt. 

Br.  Sutote  [8.  If  the  cmii^te  purcbajis  parctl  of  the  land,  and  afterwards 

Merchant,  conufir  aluns  thi  reftdue  of  his  land  t9  %  S.  a  ftrangtr^  J.  S.  fliall 

s.^prcii^eV  ^^  ^'^  1^^  purchafed  difcharged;  becaufe  he  ought  to  have 

36H.S.—  contribution  againft  the  conufec,  and  he  cannot  contribute  to 

z*-^-*^  himfelf,  and  therefore  by  his  purcbaie  *  all  the  land  which  (hall 

•F0I.471.  come  to  the  hands  of  the  feoffees  is  difcharged.     Com.     Pope  and 

J;;;j^  Rojfi  72.  b.    tp.  2,  5.    EL  193.  30.    Adjudged  35  H.  6. 

^93.  cites    Execution  21.    Per  Curiam.] 
5,  c. — 

S.  P.  Arg.  And.  ft66.  pi.  t66.jpl.  163.  in  the  cafe  of  Lynacre  v.  Rodea.  —  ■  ■  S.  P.  Btit  }f» 
man  be  feifed  of  two  acres  of  Una,  and  is  bound  in  a  ftatute  merchant,  and  after  enfeoffs  the  otligrw 
•J  the  mt  acre,  and  retaint  tbt  othtr^  there  he  may  fue  execution  of  the  other  ;  for  he  may  chule 
to  have  execution  of  his  goods,  Und,  or  body;  for  if  the  obligre  fnrcbaftt  hoth  the  acres,  ycc 
hejhall  bav9  execntion  0/  the  goods,    Br.  Statute  Merchant,  pi.  48.  cites  t  s  H.  7.  4. 

IB  fcire  faciaa  it  was  faid,  that  where  one  is  bound  in  a  ftatute  lUple,  and  enfrcjj  drvm 

ferfom  of  divert  parctU  ftverallyt  and  then  enfeeffx  theconufte  ^  a  parrel',  and  aftetvMrdt  /met 

axecniioHt  the  feoffees,  or  an^  of  them,  ntay  (hew,  that  teoffmeot  ia  made  to  the  eonufee  of 

'parcel,  and  this  will  extinguifh  the  ftatute  againft  all ;  quod  non  negatur.     Quod  oou  bene. 

tr.  Statute  Merchant,  pi.  so.  cites  7  H.  4.  31. 

Cecil      ^*  193*  b.  194.  a.  pi.  30.  &c.    Gascoigni  V.  Whallby.    Adjpdged;  botfayi 
^^      J  that  the  next  term  Whalley  fued  a  writ  of  error. 

S.  P.  Per  [g.  If  the  cpnufsr  gnfeoffi  the  father  of  the  cMufee  tf  part  of 
whKhDan.  ^^^  *^^  fulged  to  the  ftatute,  and  another  man  ef  anotier  parcel, 
by  denied/  and  the  father  diesj  by  which  this  land  defcends  ie  the  eonufee^ 
Br.  Statute   yet  all  tne  land  is  difcharged.     Dubitatur.     35  U.  6.     Exe- 


35  H.  6.  and  Fiub.  ttt.  £xecAti< 


£xecAtiott  9t.— ~— S.  P.  Arg.  And.  266.  pi.  8634  in  the  cafe  of  Lynacr» 


[What  Aa  (hall  be  a  Difcharge  of] 
Part  of  the  Land. 

m 

S  p.  That  [10.  If  cortt^ee  purcbafes  parcel  of  the  land,  yet  this  does  not 
dfrib^r  of  difcharge  the  refidue  in  tie  hands  of  the  conufer ;  for  his  body  and 
iheftawe  goods  arc  always  chargeable.  45  E.  3.  23.  b.  25  Aff.  7. 
agatnfi  the  25  E.  3.  SI.  Cooi.  Pope  and  Rojfe  72.  b,  23  E.  3.  Executioa 
M%'l::^^l^    Contra  22  E.  3.  16. 

feoffees  of  the  conufor  of  other  parcel*  Jhall  be  thereof  difcharged  \  per  Bromley,  Hales,  and 

Portman  J.  and  Rich,  who  was  6 rft  Chancellor  of  England,  aod  the  apprenticca  of  the  courts 

,  quod  noU,  and  the  like  in  the  time  of  H.  8.  and  £.6.    Br.  Sutuie  Merchant,  pi.  42.  cites 

36  H.  8. Bnt  if  the  eonufee  bad  the  land  delivered  to  him  in  exeektiont  and  purchafca 

parcel  of  the  land  of  rhe  conulor,  this  is  a  difcharge  of  the  whole  ftatute.  Note  the  dlverfity 
between  purchafe  after  the  ftatute,  and  he/ore  exeention,  and  where  it  ia  purchafed^ ^<r  csf- 
anthn  had,  and  fo  is  45  E.  3.  ••.     Ibid. 

But  per  Moyle.  if  tbecatn/M*  upon  a  ftatute  merchant  lir^^  the  msufee  of  tatypitrt  of  hia 
land,  by  this  all  the  ftatute  is  difcharged ;  quod  toU  Curil'couctUit.  JSr,  Statuic  Mctchaoti  pi.  ^ 
fltei  3^  H.  6.  and  Fiiih.  tit.  Execution  at. 


And  per  Ventrit  I.  if  the  inheritanet  of  part  of  the  land  extended  ccme*  to  the  conujei^  it  deflroy* 
tbe  whole  extent;  lor  if  it  (hould  not,  the  conufee  would  hold  the  rcfidue  of  the  land  longer, 
l»ecau(e'ibe  pro6tt  that  Ihoold  fitisfy  the  debt  muft  be  left,  and  i his  would  be  to  the  wroo^  of 
bim  in  the  reverfioo.     2  Vent.  327.  in  the  cafe  of  Dightoo  v.  GreenviJ. 

[ii.  If  ccnu/ii  relea/is  part  of  the  hnd  liable  to  the  ftatute  Ij 
J^ecial  wsrds^  making  nuntion  of  thejfatute  (as  he  may)  and  after 
conufor  aliifis  the  refidui  of  the  land,  quaere  whether  the  alienee  mall 
hold  it  charged,  inafmucn  as  it  was  chargeable  in  the  hands  of  the 
conufor  after  the  releafe ;  but  it  feems  the  alienee  (hall  hold  it 
difcharged,  becaufe  it  feems  this  is  all  one  with  the  cafe  where  the 
conufee  had  purchafed  parcel,  and  after  the  conufor  had  alieped.] 

12.  Acquittance  of  part  ofthefum  is  no  bar  to  the  whole  exe- 
cution; quod  nota.    Br.  Statute  Merchant^  pL  12,  cites  38  £.  3. 

13.  If  the  conufee  dijfeijes  the  conufor  of  part  of  the  land.of  J<)*44^.pt 
the  conufor,  the  ftatutc  is' thereby  mfpended.     Agreed  by  the  ?h,td|j^^£^ 
whole  Court.    Mar.  63.  pi.  97.  Mich.  15  Car.  B.  R.    I/cake  fufpeildt 
V.  Dawes.  **>«  «3ce- 

catiootill 
the  dilfeifin  be  porged ;  for  if  the  conufee  diiTeifct  the  conufor  of  part  of  the  land,  he  caoooc  im 
execution  againlt  any  feoffee  of  the  conufor  till  the  dilTciha  be  purged* 

14.  Conufor  of  a  ftatute  conveys  part  of  the  land  to  y,  S*  and  Jo*  445*  pl- 
cther  part  to  W.  R.  and  W.  R.  conveyed  his  part  to  the  conufee  fh^tate* 
hy  bargain  and  fale.     l*he  conufee  extends  the  lands  of  J.  S.  who  mature  de- 
brought  fcire  fecias  to  avoid  the  ftatute,  infifting,  that  by  the  pur-  liberation* 
chafe  the  ftatute  was  extinguiflied.    But  in  alleging  the  bargain  ^^^^ 
and  fale  it  was  notjhewed  to  be  by  deed  inrolled,    A  queftion  arofe^  twice  de- 
what  eftate  the  conufee  had  before  entry,  the  deed  not  being  In«  l>ated,judg- 
rolled,  whether  an.  eftate  at  will  by  the  common  law  or  by  the  SwifoJthc 
ibtute  ?  As  to  which  point  the  judges  were  not  agreed.    But  it  pUintiff. 
was  agreed  by  the  whole  Court,  that  if  be  has  but  an  eftate  at  f  ^^x  1 
will  the  ftatute  isfufpended:   and  it  was  adjourned.     Mzx.  62. 

pi.  97*  Mich.  15  Car.  B.  IL    Leake  v.  Dawes. 

(N)     What  hdi  fliall  difcharge  all  the  Land,  but 
^not  any  other]  Part  of  the  Thing  to  be  extended. 

[i.  TF  conufee  purchafes  all  the  landjct  the  debt  is  not  extind;  iftbecosa« 

X    for  the  body  and  goods  of  the  conufor  are  chargeable.     45  icepirr- 
E.  3.  22.  b.  25  Aff.  7.  25  E.  3.  SI.  b.J  't^\t^ 

yet  \itfiall  have  bU  hodj  Im  executfem  for  the  ftatute  ia,  that  be  (hall  haVe  the  land  in  executWa 
which  wat  the  conufor 'a  the  day  of  the  recognizance,  or  after.  £r.  Sutnte  Mcrcfaaiit«  pi.  25.  cket 
Bj  Aff.  7.  &  38  £.  3. 

(O)     Statute  Merchant  and  Staple,  Ex/enJer.    Ia 
what  Cafes  the  Thing  may  be  extended. 

fl.  TF  the  fum  due  by  the  ftatute  does  not  exceed  the  value  of  ^^^^^\'^ 
X   tb$  kndy  though  the  land  bjt  but  of  a  fmall  matur  mn  va*  pi?^^*.^"* 

bu^  citea  S.  C/ 


$5$  Buttim  i^t^m,  9c«] 

luij  yet  it  (hall  be  extended ;  for  conufor  may  have  it  again*   *  29 

£•3.  I.  Adjudged  33  £•  3.  Execution  i6i. 
fiizh.  tit.         [2.  If  the  fum  due  by  the  ihtute  merchant  ixceeii  the  value 
^r*^"^?"'   ^  ^^  **"^  ^^  *^  conufor,  yet  it  (hall  be  extended^  though  the 
cites  s.  C.    conufor  never  (hall  have  it  again  \  and  ta  in  efFe£l  he  (ball  lofe  the 

fee.    Dub.  29  £.  3.  I.] 
ritzh.tit.  '      [3.  If  there  arc  diverfe  parcels  of  land  to  be  extended,  ^zjz^/o^ 
jsxccution,  jjjjfjg  parcels  of  the  land  the  charges  upon  the  land  exceed  the  value^ 
citcjifc.    ^^^  ^*'  value  of  all  the  land  together  exceeds  the  charges^  all  (hall 

be  extended ;    for  there  the  coau(br  may  have  it  ag:;in.     29  £• 

[4.  If  there  are  diverji  parcels  of  land  to  be  extended,  and  fame 

parcels  ,are  charged  fo  much  heyond  the  value  of  them    tnat  the 

charges  will  exceed  the  value  of  thofe  lands,  and  of  the  other  land 

alfo  which  has  not  any  change,  whecher  the  land  which  has  not  any 

charee  may  be  fevered  from  the  other  land,  and  fo  be  extended  by 

itfel^  leavmg  the  other  land  out  of  the  extent,  quaere,  inafmuch 

as  thejlatute  is^  that  all  his  land  Jball  be  delivered.     Vide  29  £•  3. 

I .  tit.  Execution  254.  ] 

7  Rep.  37.       {5.  If  leJTee  for  life  of  a  rent  acknowledges  a  ftatute  and  after 

(38)  Mich,    f^lgafgj  the  rent  to  toe  tertenant^  yet  the  rent  (hall  be  extended  ; 

5.  c.  sd      for  it  is  in  eSe  as  to  the  conufee»  being  extindl  by  z£i  of  the 

cordingly,    party.    Hill.  4  Ja.  B*  between  Duncomb  and  TiUington.    Per 

bytbcnamc  Curiam.] 

of  Lillmg-  J 

fton'i  cjie.  4  Lc.  835.  pi.  370.  Anon,  tnd  very  flMirt*  bnt  feemt  to  l>e  S.  C.  •nd  fays,  it 

%va<  held  to  be  in  ciTc  as  to  the  conufee. 4  Le.  939.  pi.  386.  Duncomb's  cafe,  ii  only  ■  (hon 

mote,  and  mentions  it  only  ai  the  opinion  of  Coke  Ch.  J.  that  l;h€  rent  (hould  be  put  in  execution. 

^  ^  ^  [6.  Upon  a  ftatute  merchant,  if  upon  a  writ  of  execution  die 
•  Foi.47«.  conufor  he  *  returned  deadj  a  writ  of  execution  Co  extend  the 
u-^— -^  goods  of  the  (aid  conufor  is  not  good ;  '  for  he  cannot  have  good^ 

after  bis  death.    M.  5  Ja.  B«  Smith's  cafe.    Per  Curiam.] 
r  ^34  1      [7.  But  in  this  cafe  the  goods  are  extemShle  by  name  of  the 

goods  which  were  the /aid  conufor*  s.    Dubitatur  M.  5  Ja.  B.] 

Upon  whom. 

rhe  esfe  [8.  K  diverfe  are  hound  ty  a  ftatute,  if  the  land  of  any  of  them 

%i  as  th^t  foleiy  be  extended,  and  not  of  all,  this  is  not  good,  but  he  whofe 
^*th^c  btr*"  ^^^  '^  extended  may  avoid  it.     29  E.  3.  7.  b.J 

and  (bcwed,  that  6  men  had  made  a  recognisance  by  ftatute  merchant  to  one  man*  of  which  he 
had  fucd  execution ;  and  faid,  that  the  lands  and  chattels  of  a  were  fcverally  delivered ;  and  faid 
farther,  (hit  a  at  another  time  had  fued  a  writ  out  of  this  court  to  the  (f.erifF,  to  deliver  the  chattels 
and  the  lands  of  the  4  who  were  paniet  to  the  recognizance,  in  difcharge  and  aid  of  them'i, 
which  writ  the  (heriff  had  returned,  that  the  4  are  not  found,  and  alfo  none  came  of  tbe  part  of 
the  conufee  to  fue  to  take  the  land  nor  chattels  of  his  livery;  lo  the  (heriff,  the  conufee,  and  the  4t 
are  agreed  to  tvsve  our  land  till  the  debt  be  intiiely  levied,  whereas  the  others  ought  as  well  to 
bear  the  charge  as  we  :  wherefore  we  pray  a  writ,  that  fo  much  of  their  Und  he  put  in  execution 
as  belongs  to  cheir  poitioo,  fo  that  it  be  delivered  to  us  in  aid  of  our  charge.  Grene  faid,  this  ia 
not  reafonablt ;  and  after  he  faid,  that  they  ftiould  have  writ  to  warn  the  conufee  to  be  here  at  a 
certain  day  to  (hew  if  he  knew  any  thing  to  fay  why  he  ought  not  as  well  to  take  the  fuit  againft 
llie  others  as  againft  you ;  and  then  if  he  does  not  come,  or  has  nothing  to  fay,  &c*  1^  ball  have 
execution  of  the  uiber'i  landsy  or  you  (ball  be  dilcbarged,  having  regard  10  tbe  portiooy&c  Hill^ 
29  E  3.  7.  a.  b. 

[9.  If 


etattttesh  [^reliant,  qc<3  554 

[9«  If  conufee  of  a  ftatute  merchant  fues  execution  againft 
Conufor,  and  i^t  Jheriff  returns^  that  he  has  attendii  the  laridy  hut 
does  mt  return,  that  he  has  delivered  it  to  the  plaintiff^  and  there- 
upon comes  one  for  the  'conufovy  and  fays,  that  he  is  debtor  to  thi 
iingj  and  had  writ  out  of  me  Chancery  rehearfing,  that  he  was 
debtor  in  the  Exchequer  j  and  praySy  that  execution  ceafe  till  the 
debt  of  the  king  be  levied.  In  this  cafe  the  conufee  (hall  not  have 
execution  for  body  or  land  till  the  debt  of  the  king  be  levied. 
41  £•  3«  Execution  38.  Adjudged.  But  proceis  fhall  continue 
upon  the  roll  till  the  debt  be 'levied.  ] 

(P)     Extender  ^  the  Statute.     What  Taking  mafyscefq) 

be  extended, 

[i.  TF  there  are  goods  and  chattels  to  the  value  of  the  debt,  the  r.  N.  B. 
J.    landSt^l  not  be  extended.     45  £.  3.  22.  b.J  ^3«-(A). 

the  noie  is 
the  roars;iD,  cites  S.  C  by  Finch,  that  execution  (haU  be  fue4  firft  of  the  goo<U  and  then  of  (h« 
iaoda ;  but  fays  7  R.  t.    Execution  46.    The  party  has  his  eiedion  to  take  one  or  the  other ;  mA 
fo  is  the  nfe  at  this  day. 

[2.  The  goods  and^chattels  can  mt  be  extended  in  the  hands  of  a 
grantee.     30  E.  3.  23.  b.] 

[3.  The  land  which  was  in  the  hands  of  the  xonufor  of  the  fta*  Fltzh.  tiu 
tute  ftaple  [at  the  ^  of  the  recognizance  made]  or  ever  after y  may  Execution, 
be  extended.    2:  H.  4,  8.  b.  j  Sicfxrin!' 

t4  £.  3.  87.  Per  StoufEe. 

[4.  If  the  reconufor  has  2  manors^  the  conufee  may  fue  exe- 
cution in  one  only.     4^  E.  3.  22.  b.] 

\^$*  So  if  conufor  aliens  a  moiety  of  his  land^  conufee  may  extend  [  5^5  ] 
that  which  remains  in  his  h^pds^   for  he  fliall  not  have  contri- 
bution.   45  £»  3.  22.  b.  Co.  3.  Sir  William  Harb.  12.  b.] 

[6.  If  land  be  extended,  the  river  which  runs  upon  the  land  is  ^^^  Kai|I&- 
extended  alfo.     2  H.  4.  8.  b.]  Tirt^w^t* 

c  contra.  %  H.  4.  8.  b.-  Br.  Extent,  &e.  pi.  8.  fays,  that  by  the  beft  opinion  upon  a  ftatute 
tnerchant,  Osple,  or  elegit,  where  writ  iflues  to  extend  land,  and  a  water  runs  through  the  land,' 
this  water  does  not  pafs  by  extent  of  the  land ;  for  the  words  of  the  writ  are  (of  land]  and  thcro* 
fore  cannot  extend  water ;  by  the  beft  opinion  s  H.  7.  in  the  written  book. 

[7.  The  office  of  filacer  is  not  extendible.  M.  10  Ja.  B.  R« 
Per  Curiam.] 

[8.  Land  in  ancient  demefne  (hall  be  extended  upon  a  ftatutis  Mo.sit.pT« 
merchant.    2  £.  2.  Execution  118.  adjudged;   for  he  (hall  have  35s.  that  it* 
but  a  chattel.  7  H.  7.  10.  b.  admitted.  Brook  Ancient  Demefne  -^Jt^d" 
|7.  Contra  D.  22,  23.  El.  373.  13.  Contra  15  E.  3.  Execution  ibo^a5 
02.  8  E.  2.  Execution  136.  in  cafe  of  Elegit.]  £iiz.  b.  r» 

■  ^     "■  that  land 

in  ancient  dctnefne  is  extendible  upon  ftatute  ftaple,  or  ftatute  merchant,  in  cafe  of  Martin  v. 

Wilks. And  Ibid,  that  1 1  Jac.  C.  B.    Cox  v.  Bamelby,  in  trefpa^'  againft  the  Oieriff  foe 

extending  Undf  10  iBcie&t  dcmdaci  it  wu  held  thit  they  were  extcadibki  mi  that  the  a£lion  did 
#0K  lie. 

(9.  If 
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*h*iS'"''      C9'  '^  ^'^^  ^^^  *^  /<^i^«,  and  he  fucs  audita  querela^  and  finds 
o/Afton*    ffuiinpri%e^  and  after  makes  difaully  the  conufee  may  pray  to  have 
ButQci  to-    him  in  execution,  or  to  have  remedy  againft  the  mainpernors, 
^rdiihc    but  fball  not  have  both,     50  E.  3.  12.J 
*    *  [10.  \i  feoffor  upon  cot^dence^  brfore  the  ftatute  of  27  H>  8.  of 

ufesy  and  after  the  i  R,  3.  had  acknowledged  a  ftatute  merchant 

or  ftaple,  this  might  be  extended  by  force  of  the  ftatute  of  i  R.  3. 

For  it  is  in  efFedk  a  leafe,  and  fo  within  the  equity  of  the  ftatute* 

7  H.  7.  6.  b.    Per  Curiam.] 
Sec  (L)  pi.        [!!•  If  a  vcasi  r^ijed  of  land  leafes  it  for  years^  referving  a  renf^ 

I Cro.  and  after  acknowledges  a  ftatute,  the  reverfion  and  rent  m^y  be 

J^J^^PJ-  extended  upon  this  ftatute.  P.  16  Ja.  B*  R.  between  Sir  J. 
5ac.'&477^.  Harrington  and  Garroway.  Adjudged  by  admittance;  for  the 
pt.  11.  conufee,  who  had  It  in  extent,  recovered  againft  the  ieflee  in  a6lion 
T     ii*l    x)fdebt  for  the  rent.] 

S.  C.  ■  ■  Palm.  972.  Hi.ll.  19  Jac.  B.  R.  S.  C.     '    -IF  after  the  ftatote  tcknowTedgeH,  th« 

conufor  leafcs  the  land  for  yeara*  the  conufee  may  ouft  ^e  Ieflee;  for  the  worda  are  inro  wbofo 
banda  they  come  by  feoffment,  or  in  other  maaoer.  Kitch.  of  Courts  934.  (it.  Exccuiion,-- *i« 
So  of  ■  retit  charge  whereof  the  conufee  itjei/edt  it  Ihall  be  put  in  execution,  and  yU'-the  ftatute  de 
Mercatonbuat'fays  only  that  the  goods  ot  the  debtor,  and  all  hia  landa,  Aiall  be  deliveied  by  rea- 
Ibnable  extent,  and  (aya  nothing  of  tenements  or  other  things.  And  in  this  cafe  the  coou(ce  afier 
execution  may  avow  for  thia  rent  without  any  attoinmcnt,  he  having  hia  cftate  by  the  law.  Mo* 
3t.  pi.  104.  Trin.  3  Eliz.  Anon.  Dal.  3^.  pi.  27.  Anon.  S.  P.  and  fcema  to  be  S.  C^— • 

X>.  805.  b.  206.  a.  pi.  7i  8>  9«  Mich.  3  &  4  Ehs*  Gi&t  v«  Sma&t,  S«  C.  and  there  it  appears 
that  the  rent  commenced  upon  a  feoffment  in  fee  made  by  the  conufor  long  htfort  the  ^rcogmixoMcef 
and  that  at  the  lime  of  the  recognisance  the  conufor  was  feifed  of  the  rent  in  fee,  and  (hewed  ihat 
the  conufor  was  feifed  of  the  land  out  of  which  the  rent  iffued,  without  (hewing  how  he  came  by 
it.  So  that  the  reporter  makes  a  quaere,  becaufe  being  extinguifhed,  it  cannot  be  feifed  and  dc« 
livered  ;  but  pet  haps  if- the  execution  of  the  rent  charge  waa  once  had  by  the  extent,  then  ihe 
intcrefl  of  the  conufee  cannot  be  defeated  by  the  purchafe  of  the  land  made  by  the  conufor ;  qude^  e 
1)6c,  becaufe  Brown  inclined  that  it  might.  But  fof  fcveral  defaultt  in  the  pleadings  the  plainitft 
had  judgment  to  vtcover  damages  and  cods,  &c.— *-S.  C.  cited  7  Rep.  37,  (38).  b,  in  Lillikg- 
ston's  cafe,  Mich.  5  Jac  in  C.  B.  where  the  opinion  was*  that  a  rent  extin£k  cannot  be  extcndcdt 
&c.  To  which  ii  was  anfwered  and  refolvea,  that  to  fome  purpofes  by  ihe  common  law,  rent 
exiinft  (hall  be  faid  in  cffe  as  to  a  ftranger.  And  Ibid.  38,  (39).  b.  fays  that  the  opinion  of  t 
ferjeant  obiter  in  thai  cafe  of  Dyer,  was  utterly  denied. 

If  A.  grants  a  remi  to  B.  to  commence  3  years  after^  and  then  B.  h  hcund  in  a  recognixance^  and 
hefore  exfcntion  B.  grant^the  rent  to  y,  S,  and  afterwards  the  rem  commences,  uoW  the  conufee 
cannot  have  this  rent  in  execution}  per  Wefton  J.  and  fome  faid  that  the  conufor  never  had  thia 
ttni  in  cITe.    Mo.  3d  pi.  18.  Tiin.  4  Eliz.  in  ananonymout  cafe. 

r  ^ j6  3      f'^  '^  ^  ^^  ^^fi^  fi^  ^if^  rendering  rent^  and  after  ackno'* 
f^^^^m^  ledges  a  recognizance,  the  rent  may  be  extended  upon  this  recog- 
Foi.  473.    n'zance.     13  H.  4.  Avowry  237.  J 

S.  p.  And  the  recognizee  may  diftrain  and  make  avowry  for  the  rent;  quod  nota.  Br.  Statute 
Merchant,  pi.  44.  cites  S.  C'  A.  feifed  of  lands  made  a  leafe  for  life  to  B.  nnd  afters 

vardi  Vfax  fouiut  in  a  recogntMance^  and  then  granted  the  teverfion  to  y.  S,  B.  attorned  and  died, 
and  J.  S.  entered,  and  the  conufee  fued  execution  againft  J.  S.  The  queftion  was,  whether  th« 
lands  in  the  hands  of  J.  S.  were  extendible  ?  Dyer  thought  the  execution  well  made,  becaufe  a 
reverdnn  is  a  tenement;  for  by  the  grant  of  all  tenementaa  rever(ion  paffet,  and  fo  this  was  bound 
in  the  hands  of  ibe  conufor.  And  it  was  faid  by  fome,  that  in  this  caie  the  grantee  had  a  reverfion, 
and  the  poffeffion  is  now  come  in  Ucu  thcrcot.  And  Dyer  held  at  before.  Mo.  36L  pL  ai& 
Tiin.  4  £liz.  Anon* 

[13.  [So]  if  a  man  Icafes  for  life,  referving  fir  the  6  firjt  year% 
3  quarters  rfcorn  by  the  year^  and  after  the  o  years^  if  he  holds  it 
over,  5/.  a  year^  and  after  acbiowledges  a  ftatute  wUhin  the  firft 
6  years,  the  rent  fhall  be  extended  as  a  franktcnemnty  and  noiases 
chatteU    15  £•  3*  Execution  63.] 

14.  l/poa 


14.  Upon  a  ftatute  merchant,  the  (heriiF  uturmi  quod  eUricus 
jff,  &c.  and  prayed  writ  to  the  bijhop  ad  deliber^  bona  occleftafiica^ 
and  could  not  have  it ;  for  this  is  not  given  hy  ftatute,  but  he 
had  vtrrit  to  the  (heriff  ad  deliberand'  terr\  And  fo  it  feems  that 
the  land  of  the  gUbt  of  a  parfon,  may  be  delivered  in  execution. 
Br«  Statute  Merchant,  pi.  38.  cites  19  £•  3.  and  Fitzh.  Exe- 
cution 79. 

15.  It  was  fdid  for  law,  that  if  the  cenufor  upon  ftatute  ftaple  A.  was  tt* 
has  a  roverjion^  and  grant i  it  every  and  after  the  tenant  for  life  dies^  nant/wirfe^ 
this  land  ftiall  not  be  put  in  execution  \    for  the  reverflon  never  tail  toB,^ 
was  extendible  in  the  hands  of  the  conufor*     fir.  Statute  Mer-  B.  acknaw 
chant,  pi.  44,  cites  ♦  33  H.  8.  icdgedafi^^ 

after  wards  ^anttd  bU  remaituler  to  y.  S,'^A.  <//></,  y.  S.  entered.  The  queftion  was,  whether 
CKCcuiion  Ihill  be  Tucd  of  this  land  upon  the  fatd  iUtutp,  infomuch  that  the  laid  land  was  never  in 
demefne  in  the  hands  of  the  conafor,  and  fo  not  extendible  in  his  hands,  t^id  Keeper  EgeitOA 
ftidi  that  heictufore  there  had  been  a  diftrenct  taken  between  a  temaiadn'  and  a  revtrfion  depend- 
ing jr/9»«ff  tfimte Jar  lift  \  for  to  a  remainder  are  no  fervices  due  nor  incident,  and  therefore  it  if 
teinied  feck:  but  a  reverfion  has  fei  vices  incident,  and  ihofe  maybe  extended;  and  by  confe* 
quence  the  reverfion,  when  it  comes  in  poflefTion.  But  ic  feemed  unto  him  that  al)  was  one ;  for 
one  may  charge  a  remainderi  wl^n  it  happens,  as  well  as  a  reverfion;  and  a  ftatute  is  in  the  nature 
of  a  charge.  Cook  the  Qu^Q'*  attorney  laid  there  wa^s  no  queftion  in  the  cafe;  for  albeit  there 
vtras  fomc  fcruple  made  in  33  H.  8.  b.  %%f.  yet  the  cafe  is  without  queftion ;  for  if  he  in  the  re* 
niainder  make  a  leafe  for  years,  to  commence  at  a  day  to  come,  yet  if  he  grant  over  his  remainder, 
the  grantee  (hall  hold  that  charged  with  bia  leafe,  and  every  ^a<if/#  /#  a  charge  execsaoty.  By 
which  the  faid  lord  keeper  awarded  that  there  (hould  be  a  liberate  made  to  the  conufee  upon  tfan 
teturn  above.  Goldf.  tao.  pi.  5.  Hill.  43  £liz.«  Bull  v.  James. 
*  fir.  N.  C.  pi.  887.  S,  C. 

16.  *  Copyhold  lands  are  not  liable,  nor  fhall  be  extended,  nor  •  if  tenant 
leafe  for  life\   but  Uafe  for  years^  and  all  other  goods  and  chattels  by  the 

of  the  conufor  or  debtor  are  liable,  and  fhall  be  extended,  which  Jo«jtefy,  or 
the  conufor  has  in  bis  own  poffejjion  and  to  his  ufcy  at  the  time  of  the  years,  be  of 
execution  fued  or  awarded  \  but  goods  demifedy  pawned^  or  pledged^  «.  manor, 
may  not  be  taken  in  execution  for  his  debt  that  demifed  or  pledged  J°J^*  ^**^ 
then),  during  the  time  or  term  that  they  were  demifed  or  pledged,  iot©  27** 
Greenw.  of  Courts  144,  145.   Tit.  Statute  Merchant,  cites  22  ^^*  h 
E.  4.  foL  10.  34  H.  8.     Br.  Pledg.  28.  -^deflmuL^ 

tiojiy  and  now  he  bi^ds  himfelf  in  a  ftatute  merchant  or  ftaple,  and  after  demifea  this  copyhoUl 
again,  this  evfylKld  Ihall  b^  liable  to  the  ftatute,  becaufe  it  was  once  annexed  to  the  franktenement 
of  the  lord,  and  bound  in  his  hands :  but  if  a  copy  bolder  bind  himfelf  \xk  a  ftatute  it  ftiall  not  be 
extended ;  for  he  has  only  eftate  at  will.  Mo.  94.  pi.  833.  Pafch.  S8  £Iis.  Anon,  (ays  thia 
4iveificy  was  agreed  in  C.  B.  as  Hammond  reported  it. 

17.  Goods  diflrainedfor  renty  amerciament^  damage  feafantj  &c. 
•nd  which  are  impounded  in  cuftodia  legisj  during  the  time  that 
they  are  fo,  may  not  be  taken  in  execution.  Greenw.  of  Courts 
X44,  145.  tit.  Statute  Merchant,  cites  Bn  Pledg.  28. 

18.  By  the  writ  it  appears,  that  ^tfberiffmay  arreft  the  conufor  f  ten  1 
4md  extend  and  take  his  landsy  goods  and  chattels^  and  return  the 

lame  extent  in  Chancery,  &c.     And  thereupon  the  conufee  may 
fue  a  writ  unto  the  Iheriit  out  of  Chancery,  to  deliver  him  the 
lands  and  goods  to  the  value  of  the  debt,  which  writ  is  called 
libirate.    F.  N.  B.  131.  (C.) 

i^.  A.  feifed  of  the  manor  of  D.  after  the  life  of  a  tenant  in  The  huf- 
dower^  was  bound  in  a  ftatute  merchant  to  B.  ztiAfold  the  reverfion  band  feifed 

H  C  and  his  wife,  an4  the  hcki  rf  C»    Aft«r  which  the  tenant  in  »/cc  makes 
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and  then  ac-  ibwer  died.  C  died.  But  jB.  in  the  life  of.  C.  affigmd  the  fiaUdt 
albTute,^**  '*  '*^  j2/^^«.  Procefs  iffued  out  of  the  Exchequer  agmnft  the 
mmddies]  widow  of  C.  t9  levy  the  aeht :  it  was  tnfiftol.  that  fhe  £ould  not 
Jiviftg  hit  be  charged,  in  as  much  as  (he  never  wa$  feifed  of  the  land  in  pof- 
/I2w/«^  fbflion,  Shute  thought  her  eftate  was  paramount  the  charge  as  to 
daughter ki*  the  queen's  title;  for  (he  had  intereft  in  the. reverfion  bcfDre  the 
MV;  it  was  aflignment  made  to  the  queen:  Manwood  faid,  that  it  is  a  clear 
a  wwSfo^  cafe,  the  reverfion  is  fubjc<a  to  this  ftatute,  and  when  the  reverfion 
canmotbe  comes  into  po(re(fion  the  ftatute  is  extendible;  and  this  was 
extended,  a  agreed  to  bj  the  other  barons.  Sav.  34,  35.  pL  82.  Mich«  24  & 
i6*«*st^  25  Eliz.  in  the  Exchequer,  PafchalPs  cale. 

^.  Roberta.  ■         ■  The  reporter  adds,  vide  Br.  Tit.  Contra.       '     See  (Q)  pi.  f  • 

4  L«.  «35.  20-  h.fiifed  in  fee  of  a  reSlory  granted  a  rent-charge  out  of  the 
pi.  370.  fame  to  J.  S.  who  afterwards  acknowledged  u  reeognixancey  in  na* 
c  B^  iJon!  ^"""^  ^^  ^  ftatute  ftaple,  according  to  the  ftatute  of  a  J  H.  &.  to  B. 
S.p!  and  *  and  then  releafed  this  rent^charge  to  A.  the  grantor;  upon  a  cer- 
fecmt  to  be  tiorari  out  of  Chancery  the  recognieaace  was  certilied,  and  B* 
Ibid  IsqT  '"*^  ^^  extent  on  the  rentrcharge,  and  upon  a  liberate  delivered 
pi.* 386.  to  B.  who  brought  debt  againft  him  in  the  rehiainder  for  the 
Dun-  arrears,  A.  being  dead,  it  was  adjudged  that  the  ren(-charge  was 
******$  C.  extendible,  notwithftanding  the  releafe ;  for  quoad  the  plaintifi^ 
niwdona  it  it  is  in  eflc,  though  in  rei  vcritate  the  rent  is  extingui&ed.  7 
aathcopi-  Rep.  37.  (38,)  a.  b.  Mich.  5  Jac,  C.  B.  Lillinoston's  cafe, 
CokeCh.J.  ^'»s  Duncomb  v.  Lillingfton. 

That  the  rent  after  the  releafe  (hould  be  put  in  execution.  It  was  obferved  tbat  the  ftatote  of  S3 
H.  8.  (by  force  of  which  the  recogoizancc  in  the  principal  cafe  waa  taken)  referafor  the  execution 
of  it  to  the  ftatute  ftaple,  and  the  ftatute  ftaple,  viz.  27  E.  3.  refers  to  the  ftatute  merchant,  13  £. 
1.  the  words  whereof  are,  "  And  when  the  lands  of  the  debtor  are  delivered  to  the  mcrchanta,  be 
«« Iball  have  feifm  of  all  the  lands  which  were  in  the  handa  of  the  debtor  the  day  bf  the  reco^U 
**  xance  acknowledged,  into  wbofc  handa  (bever  they  afterwards  come  by  fcoffnenty  or  otberwife." 
Then  immediately  upon  the  acknowledging  the  recognizance  the  rent  waa  bound,  and  extendible 
in  whatever  hands  it  cornea,  and  whether  before  or  after  execution  is  all  one  as  to  ibe  releafi^, 
which  cannot  hurt  in  either  cafe :  and  by  the  ftatute  de  Mercatoribus,  all  the  land  (which  tncludea 
all  hereditamenta  extendible)  which  the  debtor  had  at  the  time  of  tlic  recognisance  ackoowledgedt 
iball  be  delivered,  and  prefervea  the  rent  to  be  in  tSt^  as  to  the  execution  of  the  co&ufec.  7  Rep. 
37.  (38.)  b.  38.  (39.)  a.     Liilingfton's  cale. 

21.  The  fheriff  on  extent  upon  a  ftatute  ftaple  cannot  fufe  the 
landy  but  only  extend  it,  and  the  conufee  (hall  have  the  profe| 
"but  he  may  feife  the  goods^  otherwife  the  party  may  embezil  them ; 
but  though  he  may  feife  the  goods,  yet  the  property  remains  in  the 
party,  and  theiheriff  nor  the  conufee  cannot  ule  them,  till  liberate 
in  a  nota  by  the  reporter.  Jo.  204.  Hill.  4  Car,  in  cafe  of  Audley 

,  V.  Halfey. 

22.  Lord  Keeper  was  of  opinion,  that  a  term  for  yean  was  not 
extendible  by  the  conufee  of  a  ftatute  in  the  hands  of  an  executory 
and  though  it  be  extendible  in  the  life-time  of  the  conufor  in 
his  hands,  yet  the  extent  is  but  quouique,  and  if  the  conufor  aliens 
tie  term  before  extenty  the  ftatute  binds  not  the  term  j  and  then 
if  it  be  not  extendible  in  the  hands  of  the  executor,  ijt  is  but  a 
chattel,  like  a  jewel  or  a  horfe,  and  there  a  judgment  muft  be 
preferred  in  courfe  of  law  to  a  ftatute.  i  Vern.  294*  pi.  286. 
HilL  2684.  in  ^c  t»f  Morgan  V.  Sherrard. 

(CD    ^'^^ 
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(Qj     fVhat  Things  Ihall  be  Bound  by  a  Statute. 

[x.  T'F  tenant  fir  life^  thtf  r^verjion  in  fie  are>  and  he  in  reverfton  a  revtrJUn 
X    acknmledges  a  flatute^  and  cfier  grants  the  reverfan^  and  '*  ^P'* »» 
then  tenant  fir  Hfi  dies.     I^his  land  (hall  be  extended  upon  the  J^^rirfUnd 
ilacutc  y    for  it  was  bound  by  the  ftatute.     Tf*  39  £1.  in  Chan-  judgmoit 
eery  per  Curkim  and  Coolc,  and  the  book  of  33  H.  3.  denied  for  «n«.y  ^ 
law  in  Jon  and  BuH*s  cafe-     Contra  33  H.  8.  S.  227.]  .     Xl'^^,. 

tuticn  cum  acciderit.     D.  373.  b.  pi.  14.  Mich.  22  &  «3  Elis.  Anon Br.  Statute  Merchttty 

pi.  44.  cites  13  H.  4.  Contra t    ■  ■    ■  Br.  Execution,  pi.  143.  citca  S.  C. 

[2.  5^  if  tenant  fir  lifi^  the  remainder  in  tail^  the  remainder  in  See  (P)  pL 
fie  to  a  Jiranger  are,  and  he  in  remainder  in  tail  acknuwledges  z  *** 
ftatutcs  and  after  grants  bis  remainder  to  another,  and  then  leffee 
fir  lifi  dieSy  .and  after  the  tenant  in  tail,  for  the  better  aflltrancQ 
of  it,  levies  a  fine  thereof  to  the  grantee,  and  then  the  ftatute  is 
forfeited:  this  land  ihall . be  extended  upon  the  grantee ;  for  it 
was  bound  in  the  hands  of  him  in  remainder.  Trin.  39  Eliz.  in 
Chancery,  adjudged  per  Curiam  between  Jon  and  Bull.  Re- 
ported Ti*.  39  El.  B*  R.] 

(R)  Statute  Merchant  or  Staple,  Extender.  How  See(Erii.) 
they  (hall  be  extended.  By  what  Procefs.  [And  tilfifr 
Proceedings  thereon.\ 

ft.  TN  a  ftatute  Merchant^  the  firjl  procefs  afier  the  certificate  •  Br.  Sta^ 
A    in  Chancery  is  a  capias  to  taktf  his  body,  and  7io  mrky  and  *"*•  Mcr- 
this  by  the  exprcfs  words  of  the  ftatute-  .  17  £•  3.  3./»  15  H.  7..^6!"cite. 
16.  Hobart's  Reports  173.]  *  .  s.  c. 

[2.  And  if  upon  this  the  fticiriff  returns  cepi  corpus^  then  hefl)aU  JSu  Statute 
remain  in  prifi^n  by  the  [pace  of  a  quarter  of  a  year^  in  which  time  M««*aDt, 
he  may  felt  his  goods  and  lands  to  pay  the  ^ebt^  and  this  by  the  expreft  5/c, '  ^'*^* 
words  of  the  ftatutes.     15  H.  7.  16.]  .  #  b   s 

[3.  But  if  the  fheriiF  returns  non  ejl  inventus^  execution  iball  be  mteMei!" 
granted  of  his  goods  and  lands.  *  15  H.  7.  I6.  15  E.  3-  Exc-  ch.ot,  pi. 
cution  59.]  if'/**** 

[4.*  in  a  &2tute  Jlaple  and  recognizance^  in  nature  thereof  the  g  ^  si^tn*^ 
firft  procefs  is  to  take  his  body^  lands  and  goods  ^1  in  one  writ ;  for  Mcrcham, 
this  IS  by  the  exprefe  words  of  the  ftatut^>  and  more  ipeedy  than  pU  16.  cicet 
the.ftatute  merchant.     15  H.  7>  16.]  ^STZ^ 

(F;}  w  the  new  notea  there  (a.)  dtca  S,  C. 

[5.  It  j1.  acknowledges  a  ftatute  to  B.  and  ^/r  acknowledges 
another  ftatute  to  C,  zxA  Cfirjt  extends  his  ftatute,.  and  after  B« 
fues  execution  of  his  ftatute,  and  the  fheriff  returns  the  extent  of 
C,  fU  ihall  not  have  the  lands  delivered  to  him  without  garnijh^ 
Buat  of  C,    Becaufe  he  is  in  by  record  pf  tbl?  Court*    22  E;  3.  8. 

adjudged 


*ss9  0tatttte0  [Retell  ant,  9c J 

adjudged  9  £•  3*  24.     But  there  faid)  that  the  gamiflment  fboBhi 

by  venire  faciasy  and  not  fcire  facias^  and  there  the  firft  execution  • 

was  by  elegit  for  darnages  recovered.     Co.  4.  Fulv^ood  65*  b«  2 

iC«  3'  o»  h.j 

S.P.F.N.B.      [6.  When  it  is  returned  upon  procefs  upon  a  ftatute  merchant, 

>3<>-  (^0  ^^  that  the  conufor  is  dead^  or  non  eft  inventus^  die  procefs  ^all  be  ta 

notea^here   '"^^^  execution  of  bis  lands  and  goods  which  he  had  at  the  time  of 

(a)  cites  15  the  recognizance  acknowledged,  or  after.     Old  Entries,  Statute 

Jf.  7. 14.—  Merchant  505.  *q  E.  3.  24.]     . 

•  Fiuh.  lit.  -'^-^         ^         J       T  J 

£xccatioA,  pi.  97.  cites  S.  C.  and  that  the  conafee  had  i  writ  to  have  the  lands,  tod  that  the 
Oieriif  returned,  that  he  could  not  have  the  lands,  becaufe  J.  S.  had  the  lands  in  execution  (or 
damages  recovered  in  aflife  againft  the  conufor.  It  was  infilled,  th^t  this  return  waa  not  to  be  re- 
ceived, becaufe  the  ftatute  gives  a  general  execution  of  all  the  lands  into  whofe  banda  foever  tbe^ 
came,  and  prayed  a  fcire  facias.  But  Scrope  faid,  that  the  fcirc  faCtas  is  given  by  ftattiCe  out  of 
the  record ;  but  that  here  is  no  tccord  to  warrixit  the  writ,  and  therefore  bid  him  take  a  venire 
^cias ;  and  fo  he  didr 

[7.  The  firft  procefs  upon  a  Rztute  ftaple  and  recognizance  in 

fm,^km0^  nature  of  a  ftatute  ftaple,  is  to  make  execution  of  bis  lands  and . 

•  Fol.  474.  chattels  generally y  ♦  without  faying^  his  lands  which  he .  had  at  the 

^*"^**^  time  of  the  recognizance  acMnrduledged^     New  Entries  n.   234, 

236.   Old  Entries,  Statute  Merchant  595.  Regifter  152.  Fitzh. 

Na.  I3i.(p.) 

[8.  But  if  the  ^/njf  thereupon  returns^  that  he  had  at  the  time 
of  the  recognizance,  or  after,  in  certain  fucb  lands  or  goods  which 
he  has  extended  or  deliveredy  &c.  and  thaf  he  bad  not  at  the  recog- 
nizance  acknowledged^  or  aftety  any  other  lands  or  goods,  &c.  Old 
Entries,  598.] 

[9.  But  when  it  is  returned  upon  any  of  the  recognizances  that 
he  is  deady  thefecond  writ  /hall  be  to  extend  his  lands  which  he  bad 
at  the  time  of  the  recognizance  acknowledged^  or  after.  TA  ew  Entries 
12.  b.  In  recognizance^  upon  23  H.  8.  Old  Entries 

598.  c] 

[10.  Upon  a  ftatute  ftaple  and  recognizance,  in  nature  of  it, 
the  writ  pfexecutiony  upon  return  of  the  death  of  the  conufor^  is  U 
extend  the  landy  i^c.  nee  non  catalla  qua  fuerunt  the  conufors  at  the 
time  of  his  death.  New  Entries  12.  b.  But  fee  Old  Entries  598. 
€•  There  is  a  writ  to  extend  the  land  and  goods  of  the  conufor 
at  the  time  of  the  debt  acknowledged.  But  it  feems  the  New  Entries 
is  better,  and  this  is  the  conftant  courfe,  and  fo  has  always  been, 
as  appears  bv  the  records  of  the  extents  which  are  in  the  Rolls. 
21  June  8  Car.  between  Wigmore  and  the  Executors  of  Michael 
Points,  a  new  writ  awarded,  becaufe  the  flieriff  did  not  anfwer 
upon  the  firft  writ  of  what  goods  he  was  poflfeiTed  at  the  time  of 
his  death.] 

[  1 1.  Upon  a  ftatute  mer chanty  if  a  capias  be  awarded  out  of  the 

Chancery  returnable  in  Bank,  and  the  fherifF  returns  that  nen  eft 

inventusy  a  new  writ  (hall  be  awarded  to  take  binty  (ic,    Et  qu$dfi 

non  fuerit  inventus  vel  clericus  fity  tunc  bona^  terras  iff  tenementa^ 

i^c.     Liberari  faciaty  Vc.     Regifter  Judicial  8.  b.] 

If  •  tterk         [  T2,  So  in  a  writ  of  execution  upon  a  ftatute  ftaple  or  recogni" 

end  a  Uy    ^tancjt^  ^H  nature  gf  it,  if  the  iberiff  returns  that  mn  eft  invtntus^ 

««»*^  lie 


dtatutejs  l^l^ttts^mf  ^1  ss9t 

he  ought  alfo  to  return  whether  he  be  laicus  9T  mt  \  for  this  b  the  h'ntljhoimd 
courfc,  as  appears  by  the  writs  of  extent  in  the  rolls.]  ma/bc  put 

together  in  the  fame  writ«  -  RegiiL  Brev.  147* 

[13.  And  in  the  faid  cafe,  if  he  returns  that  he  is  a  clerk^  he 
0Ugbt  to  extend  his  lay  land,  and  gpodsy  or  to  return  that  he  has  net 
ariy  Licum  feodum^  nor  goods  nor  chattels  \  for  this  is  the  courfe.  I 
Car.  between  Pope  and  Bawtrie  fo  done.] 

[  14.  But  if  he  returns  quod  clericus  eji  heneficiatus  nullum  haiens  r  -g^  n 
laicttm  feodum^  but  quod  heneficiatus  eft  in  fuch  a  diocefe,  then 
a  writ  of  fequejiration  Jhall  go  to  the  bijbop  to  fcqueftcr  the  profits 
and  to  deliver  them  to  the  conufee,  quoufque  he  be  (atisfied.  I  Car. 
between  Pope  and  Bawtrie  fo  done>  as  appears  by  the  record  of 
the  extent  in  the  rolls.] 

[15.  Upon  a  ftatute  merchant^  the  writ  of  execution  for  lands 
and  goods  is,  quod  vicecomes  omnia  bona  i^  catdlla^  terras  CsT  tene^ 
fnenta^  Vc.  etdem  the  conufee  Jine  dilatione  liberari  faceret  per 
rationabile  pretium  CsT  extentum^  &c.  and  is  not  commanded  to  do 
it  per  facramentum  proborum  6r  legalium  hominum.     Old  Entries 

595>596-]. 

[16.  But  upon  fuch  writ  the  fherifF  returns  an  inquijition  taken 

per  facramentum  proborum  ^  legalium  hominum^  by  which  he  has 

extended  the  landj  bfc.     Old  Entries  596.  b.  but  there  595.  d.  if 

no  mention  of  the  inquifition.] 

[17.  But  the  writ  of  execution  upon  a  ftatute  fiaple^  and  upon 
the  23  //^i  $.  is  quodjtficecomes  omnia  terras  &r  cat  alia  perfacratnen'- 
turn  p.oborum  &  legalium  hominum  de  balliva  fua  per  qms^  lie. 
dilgenter  extendi  6f  appreciari  facerity  &c.  Old  Entries  597,  598. 
Regifter  151*  b.  152.  New  Entries  12.  234.  236.  Fitzh.  Na. 
131.  (D).] 

'  f  i8.  In  the  writs  of  execution  for  lands  and  goods  upon  a  j— ^n,,,-^ 
ftatute  *  merchant^  afier  return  of  non  eft  inventus  or  mortuusj  •  Fol.  475. 
there  is  fuch  claufe,  quod  omnia  terras  tf  tenementa  qua  fuerunt  ^  ^  ^    ■"* 
pradilfi  (the  conufor)  die  debiti  recogniti  pradi£fo^  vel  unquam 
po/lea  ad  quorumcunque  manus  devenerint  (nifi.alicui  haredi  infra 
atatem  exiflenti  per  defcenfum  hareditarium  dfcenderunt)  trt^ato 
the  conufee  liberari  faceret.     Old  Entries  595,  596.  Regifter  Ju- 
dicial 8.] 

[19.  So  after  z  return  of  a  mortuus  in  the  writs  of  execution  T*^'  ^^^^^^ 

upon  a  ftatute  y?tf^i!p,  and  upon  recognizances  in  nature  ^bcreof  j"Jj^  ?[ '^® 

after  the  faid  return  that  he  is  dead,  there  is  the  fame  claufe  (nifi  qudUon, 

alicui  haredi  infra  setatem  exiftenti  per  defcenfum  haereditarium  ]""«  m 

defcenderunt.     Regifter  judicial.  New  Entries  155.  c.  12.  ^^fJ^J^ 

And  this  is  the  common  pradice  and  form  of  the  writs  at  this  m  ftatute 

day  in  the  rolls.  ]  J^t^  of 

2000I.  f«^ 

mid  Hr  In  Trin.  16  Car.  s.  there  wat  a  judgment  obtained  againfi  the  faid  Tt  C  in  thit  conn  %tf 
100/.  debt  0nd  damuget^  at  tbefult  of  IV,  L.  T.  C,  diet^  J.  C,  being  bit  fon  and  beir\  the  twufeet 
fue  an  extent  upon  the  ftatute,  and  in  the  writ  (upon  which  depeodt  thia.  cafe)  there  are  tkefe 
word*,  nifi  aiicui  betredi  infra  eeiatem  exifienti  jdre  Aereditariv  defcenderunt  \  upon  thia  writ  the 
Iwsda  are  extended,  and  upon  that  a  liberate:  tnia  wat  in  AuguU  iS^x.  In  Anno  Domini  1657. 
W.  L.  leflbr  of  the  fUintiff,  ufon  liis  judgment  which  he  obtained  againft  T.  C.  taketout  a/ef.fa^ 
mgainfi  the  tertenantt,  and  afterwarda  took  out  elegit  agalnfi  tbefe  Undi  ofC,  Thia  y,  t,  when  the 
extent  npvn  the  fieitute  wm  taken  »«/,  wat  under  age  i  bui  Vfiien  tie  jiid|mtat  1^  gkgis  weu,  be 
VoJb.  XIX.  T  t 


•  ■ 


5^  9mm$  c^et^mt,  m 

%mi  ^fut!  dgt.  ^}.  C  i^'lMMMtW  ^  thi  tomttfret  of  the  ftatute  ^mtm  up^m  tU  Itjftt  of  him  thtf 


tht  judgment »  il  appears  y.  C.  confcmted  /#  /Ar  /«/r«/  K^m  /^^  fiatute.     He  i&tfi/  m  f//ir  c/*  hit 
i9«4r  r»  iMt/rr  «f^Mr  H^,  u,  bat  it  was  io  their  rt^ht.    The  ^utftitm  tvai,  Vfbttber  this  exiemt  up ^n  the 
land  by  the  «oaufcc9  dar}ii|  J  C.*t  minority,  the  writ  being  nifi  alicui  hsredi  mtia  aruteai 
rati  jure  hcrcdiurio  defoendcRint,  whether  it  he  utaliy  void*  tmi  mly  againft 


[to.  The  writ  of  execution  upon  a  ftatufe  mir chant  for  lands 
and  ^oods  is,  that  vicicomes  omnia  terras  U  Unenunta  qtug  fturuat 
fr€M&i  (the  conulbr,  &c.)  fine  iilatUne  liberari  faceret  f€r  ra^ 
tianaUle  pretium  f^  extentum  tenenda  ui  Uberum  teneimnimm^  itc* 
Old  Entries  595,  596.] 
£  561  1  [si.  limt  the  writ  of  execution  upon  a  ftatute  JlapU^  mnd  up§g 
tec$gnizanciS'\n  nature  thereof,  is,  fu»d  vicecomes  omnia  Urras  iS 
cat  alia  f  of  the  conufor,  &c«)  Juxta  verum  valorem  diligenter 
'  '  extendi  ti  apfrettari^  (s'  in  manum  noftrum  feifiri  faceret  ut  ia  free^ 

fato  (the  conufee)  quoufque  fibi  ii  fumma  pradi6la  fAisfaQam 
Jiierit  liberari  faciamus  juxta  formam  ordinationis  inde  fa&et ;  et 
qualitgr^  &r.  OM  Entries  597.  d.  New  Entries  12.  234*  236.] 
B.  P.  Aoa  [a2.  io  by  force  of  the  writ  upon  the  ftatute  merchantj  the>&^ 
t|)uk>y  the  rij^ maj  deliver  the  land  and  goods  immediately  upon  the  extent  to 
ttiTibtate  ^^  P^^  i  *«/  by  the  writ  upon  the  ftatute  ftaple  or  recognizance 
a7£.3.eap.  in  nature  thereof,  be  is  to  extend  the  land  and  goodsj  and  to  feije 
hJS.^*****"  Iii*w  into  the  bands  of  the  iing^  but  not  to  d.  liver  them  io  the  party 


•a  R  8. hat  »«^»«'  « liberate.} 

rcUtioo ;  ia  •  SDU  by  the  repotter.    Jo.  104.  Hill.  4  Car.  in  cafe  of  Audley  v.  Halfcy. 

Xkchia.or  jjj,  The  executor  or  adminijirater  of  the  conufee  of  a  ftatute 

£xecutioQ  merchant,  ftaple,  or  recognisatKc,  in  nature  thereof,  Jhall  have 

S3t.  8.  P.  execution  upon  Jbewingof  the  recognisance,  and  teftamenf  witbout 

citetsR.  any  fcire facias.     17  £•  3.  31,  15  H.  7.  16.  2  R.  3.  8.] 

bid.  t3a.  citet  85  H.  7. 17.  S.  P.  bccanfe  it  is  ipven  by  the  ftatute S.  P.  Br.  Scire  Fadas» 

SI.  135.  citea  a  R.  ^.  S.— «->S.  P.  And  this  ufnfttrmift^  as  it  feems  by  Lib.  Intrat.     Br.  SuMte 
ferehant,  pi.  37.  atet  9  R.  3.  S.-v— Br .  Statute  Merchant,  pi.  50*  citrk  S.  C. S.  P.  And  if 

the  coDofor  be  returned  dead,  yet  execution  (haM  proceed  of  his  lands  and  tenements  without  (drc 
facias  mgrninB  hit  beir^  and  the  extent  and  liberate  mall  be  fued  immediately ;  hut  uq  remedy  appears 
then /or  tbe  goods  of  the  conufor,  when  the  conufor  is  dcad»  to  have  any  execution  of  them* 
Ibid.  pi.  43.  cites  Lib.  Intrat.  Placitorum. 

Andxi  a  man  fuei  fach  exeemilom  ut  executor^  ^here  he  it  not  executor^  or  if  the  trjiator  he  uifvtf 
there  the  teftator  or  the  very  executor  (hall  have  Vfrif  ufdifeeit^  and  the  coimfor  (ball  have  audiu 
querela  or  fcire  facias.  Br.  Statute  Merchant,  pL  37.  citca  a  R.  3. 8.  Br.  Statute  Merchaatf 
pi.  50.  cites  S.  C. 

S-P-  BujiJ.  [24.  If  the  conufor  dies^  yet  execution  may  bi  granted  'agmfl 
^Itt^rMK  tke^xicutof^  without  any  fcire  facias  to  have  execution  of  bis  goods.] 

euctfrt  mtift  fne  •  (cire  facias.  Arg.  Cart.  114.  Mich.  iB  Car.  a.  C.  B.  in  ihe  cafe  of  Law  v. 
Toothtl  and  Rawlini. 

« 

[25.  So  execution  lies  againfl  the  heir  and  tertenents  widKNit 
«ny  (cire  facias.] 

426a  ^^  i/thc  cmufgr  be  rctuiwd  dcad>  yet  oecution  fliall  be 


granted  Mgainfi  the  ixecutor  without  any  fcire  facias^  though  it . 

Spears  by  the  return  of  the  (beriff,  that  the  conufor  is  dead. 
ontra  15  H.  7*  16.  b*] 

[27.  So  upon  return  of  the  death  of  the  conufor  ixtcutun  may  Kitch.  of 
it  granted  againft  tbi  heir  and  Urtaumts  of  his  land  without  any  Coutti  sai» 
fcirc  facias.    33  E.  3.  Protedion  X15.  Contra  2  R.  3.  8.  b.]       J^^jjioo, 

cites  a  R.  3.  9.  That  upon  iiich  retam  th«  eoaufee  (hall  hive  %  fcire  facias  againft  the  heir  and 
tcitcnaota. 

^8.  One  fued  execution  upona  ftatute merchanti  and  the  (herifF 
returned,  non  eft  inventus ;  whereupon  he  (aid,  that  he  had  lands 
within  the  einque-ports^  and  prayed  a  writ  to  the  conftable  of  the- 
cinque-ports  to  deliver  hfm  tbofe  lands,  and  it  was  granted  him* 
Fitzh.  tit.  Execution,  p\.  70.   cites  Mich.  21  £•  3.  49.    But* 
Fitzherbert  lays,  he  thinks  that  he  ought  to  have  a  writ  to  the* 
Iheriff  firft  to  have  delivered  thofe  lands,  though  within  the  cinque- 
ports,  and  then  to  haVe  a  writ  to  the  fteward  of  the  cinque-ports. 

29.  A  Toaxi  fuei  £ver1e  certificates  of  one  and  the  iiune  ftatute  ri^if62l 
merchant,  and  has  a  writ  in  C,  B.  znd  fues  anethtr  writ  and  has  Br.  &atate 
tertificate  in  *  B.  R.  by  which  the  conufor  was  taken  where  he  had>  Mercbans 
fued  and.  quer.  upon  the  firft  eertifieate^  and  tberafore  prayed  to  bihy  J**^^-  *'^ 

mmnprize  fill  they  had  pleaded  in  the  aud.  quer.     But  Seton  faid,*  GreeowTof 

they  (bould  not ;  becaufe  mm  conftat  that  it  was  one  and  the  (ame  Coum  145. 

ftatute.     And  Mowbray  laid,  it  would  be  well  to  fue  a  writ  to  ^i2|;rchl^ 

the  mayor  and  clerk  to  certify  if  there  were  other  ftatutes,  &;c.  citcts.c.— 

and  fo  to  aid  himfelf :   quaere.    Br.  Mainprize,  pi.  5$.  cites  20  And  be. 
Aff  29.  ^  P  »-.  f    55  V      r    h^ 

*  ^  a  etrtifieatt 

xtfued  in  C.  B.  and  t\it.ftme  fhttntiff  fmt*  smthet  In  B,  K,  and  the  jm/fkei  wert  ctrtified  hy  the 
nuyoTt  tbtttdUi  iMif  hut  me  fmiuit^  the  panica  cauiSed  the  record  to  come  out  of  C.  B.  into  B.  R. 
and  then  a  capiat  (hall  ifiiie  out  againft  the  conufor,  and  yet  one  conufor  was  taken  before  tho 
comnioa  pleai ;  but  it  appeared,  that  he  after warda  e£»pcd.  Green w.  of  Courts  i^.  tit.  S^tata 
Merchant*  cites  ag  AiT.  41. 

30.  Upon  fuggeftion,  that  the  lands  were  extended  too  h-gh,  s.  c.  cited 
and  praying  that  the  extenders  (hall  have  it  by  die  ftatute  of  Afton  pj'g^*'*"^* 
Burnel,  the  Court  awarded  a  fieri  facias  againft  the  extenders. 

Br.  Statute  Merchant,  pi.  i.  cites  40  E.  3.  26. 

31.  If  a  man  fues  execution  in  Chancery  upon  a  ftatute  ftaple^  Greenw.  of 
he  (hall  fliew  the  oblivion  to  have  the  capias ;   but  he  (hall  not  Jfj^st^tJjjf * 
ihcw  it  to  have  execution  of  goods  \  per  Littleton.     Choke  faid,  he  Merchant 
thought  not }    for  the  writ  remains  in  the  Chancery^  and  once  cites  s.  c« 
fliewing  is  fufficient  in  one  Court ;  for  there  the  writ  Jhall  ijpie  to 

take  the  hody  andfeife  the  goods  retumaiie  in  the  fame  court ;   aild 

at  the  day  of  the  return  he  (hall  have  liberate  there :  but  upon  fta» 

tute  merchant  he  Jhall  have  capias^  and  after  writ  to  extend  his  land 

in  aO  counties  that  he  witty  which  capias  is  returnable  before  the 

ju/lices  ofCB,  which  is  another  court,  and  therefore  there  heflfaU 

fiew  the  obligation  again ;    quod  Danby  and  Prilbt  conceflerunt.  -^ 

Br.  Statute  Merchant,  pi.  18.  cites  37  H.  6.  6. 

32.  The  writ  of  execution  upon  a  ftatute  merchant  nay  hen*  Bm  the 
turned  as  wett  into  C.  B.  as  B.  R.    F.  N.  B.  130.  (G).  writof  e«e. 

catioa  mot 
nja^i  fmfU  ikiU  bf  dwtyi  rttntea^U  in  Chanctrj  aad  not  ia  B«1U  oet  C.  B.  n  the  writ  of 

Tt  t  tttMtioa 


cxecittioo  updri  t  (latutc  merchant  may.     F.  N.  B.  131.  (CV— S.  P.  Per  Ciookc  J.  Cro.'C 

458.  Paich.  la  Car.  B.  U.  in  the  calc  of  Clcvc  v«  Vcic« 

33.  If  a  man  be  bound  before  the  mavor  of  the  fiaple,  or  in  a 
flatute  merchant  before  ^lother  mayor,  &c.  and  have  uo  Lnds  but 
in  Durham  «r  other  county  pai.ttingy  then  upon  the  certificate  of  the 
itatute  made  by  the  mayor,  &c.  upon  the  return  of  the  (hcrifft  th^t 
lys  has  not  lands  nor  tenements  within  the  baili>vick,  the  p^^rty  my 
Jivmife^  that  hi  has  not  any  thing  but  in  tb^  county  pjlatine^  &c.  -nd 
fray  that  the  tenor  of  the  record  tmy  be  fent  thither  to  have  exe- 
cution done  I  and  upon  the  furmife  he  fliall  have  a  writ.  F.  N.  B. 
132.  (A). 

.  34.  Two  inqui/itions  taken  at  feveral  day$  by  fevsral  furUi  upon 
pnejiatu^e  merchant  were  adjudged  naught  \  one  was  taken  of  the 
landy  and  the  other  for  land  and  goodi :  and  extent  of  the  whole 
4th  part  was  naught ;  for  it  (hould  be  of  the  moiety  of  the  4xn 
part.  And  note,  it  was  of  a  leafe^  which  was  but  a  chattel^  and 
tiie  (heriff  might  have  fbld  it  as  goods  \  but  feeing  he  had  extended 
it|  in  this  cafe  he  Jbould  receive  benefit  but  as  in  a  common  ext^nim 
Brownl.  38.  HtU.  10  Jac.  Anon. 

35.  If  the  debt  be  not  paid  at  the  day,  the  proceedings  upon  It 
to  have  the  fruits  and  efFedls  thereof  are  not  like  to  the  proceed- 
ings in  other  cafes  or  fuits  u[X}n  obligations,  &c.  to  rt-duce  them 
to  judgments   but  as  they  are  ia  their  own  nature  n<uch  like  to 
the  nature  of  a  judgment,  fo  is  the  procecdii>)T  ai>d  exccudon 
thereupon  much  like  to  the  proceeding  apd  execution  upon  a 
judgment ;    and  therefore  the  conufee  may  bring  an  action  ot  dtbt 
upon  a  ilatute,  or  he  may  as  foon  as  the  (ame  is  forfeited  h.ive  a 
prefent  execution  of  it.     Greenw.  of  Courts   143.    tit.   Statute 
Merchant. 
'    t  5^3  1       3^*  ^^  y^"  would  fue  out  a  recognisance  taifn  in  Chancery^  you 
are  firft  to  bring  a  copy  of  the  recognizance  to  one  of  die  cUrAs  of 
the  petty 'bag^  and  thereupon  he  will  make  out  2  writs  of  fcire 
facias  ^  one  of  a  return  paft,  and  the  other  of  a  return  to  come. 
Thefe  writs  you  mull  deliver  to  the  (herifF  of  iVliddlcfex,  who 
wll  return  them,  as  in  this  cafe  the  law  injoins  him  to  do  ^  and 
when  you  have  your  writs  returned  you  are  to  carry  them  again 
to  the  petty-bag,  and  retain  one  of  the  clerks  there  to  be  your 
attorney  herein,  and  then  give  the  defendant  a  day  to  appear, 
v/hich  if  he  do  not  accordingly,  a  judgment  is  to  be  awarded 
againft  him  for  his  faid  default ;    and  if  the  defendant  ar^pears  by 
the  day  to  him  fo  given,  then  is  the  plaintiff  to  declare  againft 
him  by  his  laid  attorney,  and  the  defendant  is  to  anfwer  and  plead 
to  the  plaintiff  here,  as  is  ufual  in  the  courts  of  common  law; 
^n4  when  you  are  at  full  ijfue  you  are  at  the  furtheft  of  your  pro- 
ceeding in  Chancery ;    for  then  if  you  proceed  to  trial,  you  muft 
have  the  whole  proceeding  in  this  office  written  into  parchment; 
and  it  muft  either  be  fent  by  the  officer  of  the  petty-bag,  fealcd 
up,  to  be  tried  in  B,  R^  or  C.  B*  (which  you  will]  or  el(e  it  may 
be  delivered  over  unfealed  by  the  lord  keeper  or  lord  chancellor, 

which  is  agreeable  with  the  words^  fe  propria  manui  &c*    For 

tbcre 
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there  can  be  no  trial  by  jury  in  Chancery,     Curf.  Cane,  .^Ou 
cap.  J  8. 

37.  The  way  of  proceeding  upon  ^  JlatuU  JiapU  is  to  go  firft 
to  the  clerk  of  the  JfnpU^  and  fliew  him  the  date  of  your  ftatute  . 
ftaple,  when  it  was  acknowledged,  which  will  appear  by  the  ftatute 
itfelf ;  and  then  he  will  maki  a  certifcate  thereupon,  and  feal  it 
up ;  the  which  carry  to  the  cUrk  of  the  crown^  and  give  it  him  ta 
make  the  exigent  therein  \  and  then  deliver  your  certificate  to  the 
clerk  of  the  crown,  and  have  then  your  obligations  made,  and  your 
0Xtint  is  to  be  made  ani  indorfed  on  the  back  fide.  This  indorfe* 
ment  of  the  extent  is  called  the  line,  of  the  extent^  wh  ch  muft  be 
delivered  unto  the  Jberijf^  who  will  impannel  ojury  to  in^uirt  and  . 
extend^  and  apprehend  as  well  the  body  as  the  lands,  goods,  and 
chattels  of  the  party  fo  bound  ;  and  when  the  iheriflF  h.s  extended 
them  into  the  king's  hands^  he  will  keep  them  until  you  bring  hiia 
a  deliberate^  which  you  may  have  in  the  office  of  the  petty-*bag ; 
but  before  you  fue  ottt  the  deliberate  be  iUre  to  inform  yourfelf 
whether  there  be  eflate  or  goods  extended  fufficient  to  fatisfy  youf 
ftatute ;  for  after  you  have  taken  your  deliberate  you  JbaU  never 
have  more  than  what  was  Jirfl  extended  and  delivered.  Therefore 
if  you  can  find  any  more  lands  or  goods  extendible  in  any  other 
place  than  you  have  at  tirft  extended,  vou  may  get  them  extended 
likewife  until  you  have  fufficient  to  fatisfy  your  debt ;  aUii  when 
you  have  fufficient  then  deliver  up  your  ftatute  unto  the  clerk  of 
the  petty-bag,  who  will  thereupon  make  your  faid  writ  of  delibe- 
rate«  and  not  before.     CurC  Cane.  50  z,  502.  tit.  Statute  Staple^ 


(S)     Execution  after  Execution. 

[i.  T  F  the  land  of  the  conufor  of  a  fhitute  merchant  he  extended  Tfennorfe 
JL    and  delivered  to  the  conufee,  yet  the  conufee  may  have  ^^^*  ^ ^c- 
a  capias  to  take  his  body  alfo.     Contra  20  E.  3.    Execution  84  ]  ]*)',7^'/^** 

of  the  roniifor  in  exeeuthn  lhi|  day,  he  may  tbf  Hfxt  day  fue  exemtion  of  the  Undi  and  the  next  day 
after  of  tht  goods^  and  if  the  eoitvfee  difehargtt  ti>e  hody^  the  whole  execution  it  difcharged  ;  per 
Windham.     %  Le.  ^6.  pi.  117.  in  ihccafe  or  Linacre  v.  Rhodet. 

[2.  If  fix  are  hound  in  TL&ztnXty  and  execution  is  fued  againflaU^  C  5^4  1 
and  one  is  taken ^  yet  afterwards  another  writ  may  be  granted  to 
take  the  bodies  of  the  other s^  and  by  force  thereof  they  may  be 
taken,  and  put  in  execution.     26  H.  6.  Execution  6.J 

[3.  If  execution  be  fued  upon  a  feature  fiaple^  and  thereupon  \x  vy„ 
the  land  and  goods  are  extended^  and  delivered  to  the  conufee,  agreed  by 
yet  the  conufee  may  have  a  capias  to  take  his  body  alfo.J  t/cV»''*l!at 

vfithtn  the  yeata  in  the  rate  the  conufee  may  have  capiat  for  the  body;  quod  nota.  But  per  F^ir* 
fax,  he  may  have  capiat  afier  tbeyeati\  for  though  the  years  are  paft,  yet  aoa  cooftat,  that  the 
conufee  it  taiiified.    hu  Sutute  Merchant)  pi.  26.  citea  15  (L  7.  14. 

[4.  If  execution  be  fued  upon  a  ftatute,  and  the  land  which  the  j   ■  ^     \ 
conufor  has  in  right  of  his  wife  is  extonded^  and  after,  befori  the  ^f 0^*476.^ 
monies  levied^  the  feme  dies^  the  conufee  Ihall  have  execution  after  xitchTof 
ttgainjl  the  body  of  the  conufor ;   becaufe  as  well  the  body  as  the  courta  %^u 
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ctitioii  cites  land  was  liable  to  the  execution  at  the  commencement.  9  It.  }> 
S5H.7'  14*  J.  b.  by  all  the  juftices.  15  H.  7.  14,  15.  Same  cafe,  hj  all  the 
on  osTtS?"  J'^ft^c^s,  he  (hall  have  execution  within  the  year  for  the  body 
catcbytbe  dearly.  J 

mayor  of 

the  ftaplc  inio  Chancfry,  i  t»r/f  was  a%irafd«d  to  the  (hcriff  of  t.  I»  tuie  the  body  ^  tie  temmftr^ 
MMd  Ufetfe  bit  Umdt  and  tmewteMttt  m6.  the  ^enSretttmed  msutbt  M/^  mm  tf  imveatrnw,  bmr  tMmi 
be  bad  extended  tbe  land,  which  proved  to  be  the  land  of  the  wiiV,  who  afterwards  died*  aod  the 
heir  entered,  aod  upon  praying  capias  of  the  body,  all  the  jutltccs  hcldi  that  he  (boold  ha^^  fC» 
though  he  had  not  at  thefirft»  nor  before  the  lands  were  diveltid  \  hccaiilc  the  tente  gi«c«  th« 
land,  goods  and  body,  which  vanea  from  the  cxecntioBf  at  common  Uw ;  for  by  Keble,  whcve 
the  cooulee  baa  the  land  aod  body  alfo  of  theconufor,  he  will  make  the  greater  haAc  to  faibafy  ihe 
conofee,  and  it  may  happen,  that  the  land  may  be  diveftcd  as  above,  and  then  it  ia  reafbnaole  tbat 
the  body  (hoold  remain*    Br.  Statute  Merchant,  pi.  s6.  cites  15  H.  7.  1 4.    Dnplcge  v.  Dcbeohasi. 

[5*  Sa  if  after  tbe  land  is  extended,  the  connfie  is  ixpilled  frmm 

tbe  land  hf  mencci  tf  life^  kse.  by  tbi  annftr^  he  may  have  €x»» 

cution  a|ainft  bis  body.    2  R.  3.  7.  b.  by  all  the  juftices.  j 

•SeeSta.  [6.  If  upon  a  &ztute  ^apUt  the  land  be  extended^  and  tbe  Immi 

tttteaaH.a.  is^ivi^edf  yet  after  the  years  of  the  extent  expired,  he  (hall  not 

STtJ^on!*  ^"^^  *  ^^^^'  ^  ^^^  ^^^  '^y  wi*<>ttt  a  furmije  made  of  tbe 
caufe^  for  which  he  would  have  it,  in  as  much  as  it  appears  that 

years  isre  expired^  and  fo  by  prefumption  tbe  debt  levied.     15  H« 

7-  'SO 

•  Br.Statnte  [7*  If  upon  a  ftatute^^^/r,  the  land  be  extended  and  dellvired^ 
Merchant,  ^^^  n^n  gfl  mventus  returned  as  to  the  body«  and  after,  befarg  tbe 
S.C.'^'rd^  iri/  levied^  tbe  efiaU  in  tbe  land  is  eviffed,  as  by  death  of  the  feme 
ingly.  of  the  conufor,  whofe  bnd  it  was,  yet  he  (hall  net  bave  any  eiber 

lands  or  tenements  by  a  new  extent.    *  15  H*  7.  14.  b.     7  H. 
7.  I  a.  b.] 

•  This  if  [8.  If  the  (heriff  extends  parcel  oftbi  land  of  the  conufor,  esmd 
Md^ftolTld'  ^^^'^^^  *'  '^  '*^  contifee  in  tbe  name  ef  aU^  and  be  accepts  it,  ho 
have  been  ^^all  not  have  any  new  execution  for  the  remnant.  22  E.  *  4. 14) 
na  £.  3. 14.      fo.  But  otherwife  had  it  been  if  he  hacl  refufed  te  accept  it. 

Hill  faya,  he  oaght  to  have  refofed  the  livery  of  parcel,  and  to  have  had  another  executioa  of  tKe 
whole;  but  when  he  received  parcel  of  the  lands  delivered  to  him  by  the  (heriff,  m  the  name  of 
nil  the  lands  which  were  the  conofor'a,  he  reiSetvcd  it  aa  the  writ  pvrporudi  via.  As  all  hia  lan^ 
•od  therefore  now  (hall  have  nothing  more,  &c..  Fiiah.  tit.  Execution,  pi.  gS.  accordingly* 

citca  as  K.  ^  14. ,      '        Fiiah.  tit.  Execution,  pi.  134.  cites  S.  C.  accoidiogly. 

And  a  man  10.  The  Opinion  was,  that  if  a  mznfues  execution  of  a  ftatute 
way «"  merchant  in  divers  counties^  in  each  proporthnablyj  viz.  Twenty 
cntion  of  pound  in  one,  and  twenty  pound  in  another  county  i  vet  upoa 
th€Sodj  in    fiHii  returned  in  one  ceunty^  he  (hall  have  execution  of  me  whole 

•nd7ira?git  i"  ^^  ^^^^  '^^  ^^  ^^  ^^^^  ^<^f^-  Greenw.  Courts  146.  tit. 
of  the  land  Statute  Merchant,  cites  16  E.  3.    Execution  49. 

in  tbe  other 

coumy.    Greenw.  of  Confta's 46,  f  47 .  tic.  Statute  Merchant,  tttca  ExectfUon  3t. 

C  565  ]  <!•  ^  <^  ^^  ^^^  in  a  ftatute  merchant  in  10/.  fidvemdam 
anne  16  E.  2*  ^  aliened  the  land,  and  executien  tsms  fised^  ptp^ 
tefingtbe  day  of  paymeni  to  be  anna  14  B.  3.  and  dbe  aCeneiw^ 
by  &\s  eu/ledf  and  brought  writ  rf  errer^  and  it  lay  well  by  award, 
tiotwitbftandikg  be  be  ajlranger  te  tbe  record^  bccauft  be  is  gHevidt 

aad 
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and  no  other,  and  was  feiied  of  the  land  at  the  time  of  the  exe« 
cmion  profecuted.  Pole  faid,  now  we  never  (hall  have  exe- 
cution again :  but  per  Mowbray,  yes,  you  (hall ;  for  the  Chancer}^ 
(hall  certify  the  tenor  of  the  record,  or  otherwtfe  we  will  award 
execution  at  another  time  upon  this  certificate,  which  now  re- 
mains before  us ;  and  per  Seton,  if  execution  be  fued,  and  made 
to  the  party,  and  the  alienee  brings  affife,  the  other  may  juftify 
though  execution  was  never  returned :  but  Pole  Serjeant  contra, 
and  that  it  ought  to  be  returned,  with  whom  agreed  Mowbray  J. 
becaufe  the  alienee  is  a  ftraneer  to  the  recognizance,  contra  of 
privies,  by  him.     Br.  Statute  Merchant,  pi.  21.  cites  17  Afll  24. 

12*  Iftxecution  be  madiy  and  net  returned^  the  partv  iball  never  Othtrv>lfi}k 
have  another  execution :  per  Pole.    Br.  Statute  Merchant,  pL  2i.  ^l^^^^ 

cites  17  Aff.  24.  nrf/*».-iJ«l 

tbejkrif 
dtt  not  return  the  executtM,  there  be  may  fue  tnoiher  exccutioB,  contra  tf  the  exiecutioa  bft  nadb^ 
though  ii  be  not  returned.     Br.  Statute  Merchant,  pi.  at.  cites  17  Alt  24. 

13.  If  a  ftatute  merchant  be  fued  of  farcel  $f  tbt  lands  of  the 
conu(br,  in  the  namiofaUhh  lands,  he  {hall  never  extend  00  the 
reft  of  the  lands.  Greenw,  of  Courts  147.  tit.  Statute  Mer« 
chant,  cites  Mich.  22  £.  3.  foL  14. 

14*  If  the  c$nufor  or  bis  beir^  efttr  execution  fuedy  itifnffs  tb^ 
fonuiie  or  bis  aj/igme  upon  condition^  and  afiir  rt^entors  fir  tbt 
anaition  broken,  yet  the  execution  Ihall  never  revive  again  \  for 
a  thing  which  is  determined  cannot  revive  again.  Br.  Audita 
Querda,  pi.  5.  cites  46  E.  3.  20. 

15.  Execution  of  a  recognizance  by  elegit  of  lands,  Sdc.  of 
Thomas  Camovs,  was  had  bv  two  merchants;  and  afterwards 
by  a  former  ftatute,  the  fame  lands  were  out  of  the  hands  of  the 
faid  merchants  delivered  to  tbe  former  conufee^  whereupon  the  two 
merchants  defired  to  bave  execution  of  other  lands  of  the  laid 
Thomas  Camoys,  and  conceditur.     2rlnft.  679. 

1 6.  If  conufor  upon  ftatute  ftaple  be  taken,  and  efcapesy  yet  Le.  t^o* 
bis  goods  and  lands  may  be  extended  upon  the  fiune  itatute ;  for  *3i-pl-3i^* 
the  efcape  and  the  adion  which  the  plaintiff  has  againft  the  (herifF  dialV.c! 
-for  the  efcape  Is  no  iatisfa£lion  for  the  debt.     5  Rep.  86.  b.  in  accord.  * 
Blumfibld's  CASE,  cites  it  as  adjudged,  Hill.  33  Eliz.  in  C.  B.  1^^'^  ^^ 
Linacrc  v.  Rodes.  it  largely 

confent  ot 
the  conufce,  the  whole  execution  ia  dirchar^*  and  the  conufor  flnll  have  bit  lasd  again  io^ 
mediately.  t  Lc.  96.  pi.  117.  S.  C.  that  in  cafe  of  execution  upon  ftatute  merchant,  tho 

execution  by  the  body  ia  not  a  full  exrcuiion*  and  therefore,  though  the  (hcriff  hat  difcharged  tbe 
body,  yet  ihe  conufre  may  have  execution  of  gooda  and  landa,  but  not  of  the  body.— « And.  a66. 
fL  •73.  S.  C.  aceordingly.— *— S.  P.  Gicenw.  of  Count  145.  tit.  Statute  Merchant. 

17.  So  if  the  conufor  be  taken,  and  ^es  in  execution^  the  conufee  1 1^.  9^ 
(hall  have  executions  of  his  goods  and  lands.    5  Rep«  86^  b.  in  ^Ji^l^^* 
BlumfieU's  caie,  cites  the  cafe  of  Linacrc  v.  Rodes»  AnderfoiT 

iiud,  that 
U  the  conufor  diet  in  exccattoii«  the  connfee  (hill  have  execotion  igainft  bi«  heir  of  hit  land ;  for 
the  having  the  body  in  execution  ia  not  any  fatitfafiion  to  the  party ;  for  the  body  it  bat  a  pledge 
till  the  money  it  paid,  and  there  it  no  reafon  that  the  aft  of  the  ueriff  fluU  difebarfe  the  execution* 
AaA  WtadhaiQ  10  the  fame  inicnt.  ■        S.  P.  Grccaw*  of  Cowti  115.  tit.  Sututc  Merchant* 

T  t  4  x8^  H*   . 
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1 8.  H.  acknowIed|;ed  a  ftatute,  and  died ;  and  upon  an  ex^ 
tend!  facias  the  fherifi'  returned  the  conufir  dead\  a  new  evUn£ 
facias  tffued  againji  the  goods  of  the  deceafed%  upon  which  the 
Jberiffreturnedy  that  the  •  widow^  who  was  admintfiratrix^  &c.  had 
fold  them  %  and  thereupon  another  extent  iffued  againji  the  g&ads  ef 
the  fecond  bufband.  Moor  761.  pi.  X056.  Trin.  3  Jac.  in 
Chancery.     Hey  ward's  cafe. 

19.  An  extent  upon  a  ftatute  merchant  iflued  out  againft 
Robfon  the  conufor,  and  the  (beriflF  returned^  that  the  conufor 
was  poiTeiled  of  diverfe  goodsy  and  feifed  of  lands  whrrii  he  de^ 
livered  to  tbi  cognizee,  and  that  the  cognizee  accepted  of  the  land\ 
andbecaufe  the  Jheriff  did  not  return^  that  he  had  not  €iny  other 
lauds,  goods,  or  chattels,  it  was  adjudged  infufficient,  and  a  new 
writ  awarded ;  but  many  held,  that  in  the  cafe  of  cognizor,  it  was 
well  enough,  but  not  in  the  cafe  of  a  purchafor.  Brownl.  37. 
Fletcher  v.  Robfon. 


(S.  2)     Intercft.     What  Interefl  the  Conufee  has  in 

the  Land  after  Extent. 

I.  A  N  intereft  by  extent  is  a  new  fpecies  of  an  e(bite  intro- 
jt\,  duced  by  ftatute  law ;  our  books  fay,  that  it  is  an  eftate 
created  in  imitation  of  a  freehold,  &  quafi  a  freehold  \  but  no  book 
can  be  produced  which  fays,  that  it  is  fuafi^n  eftate.  The  ftatute 
of  27  E,  3.  cap.  9.  enaos,  that  he  to  whom  the  debt  is  due  (ball 
have  an  eftate  of  freehold  in  the  lands :  and  the  ftat.  of  13  £.  i. 
de  mercatoribus  fays,  that  he  ihall  have  feifm  of  all  the  lands  and 
tenements.  When  a  ftatute  is  extended,  it  turns  the  ejlate  of  tbg 
conufor  into  a  reverjion  \  and  fo  are  the  exprefs  words  in  Co.  t. 
Jnft.  250.'  b.  and  fo  the  qigjedion,  that  he  does  not  hold  bjfealty^ 
is  anfwered ;  and  there  are  no  tenures,  that  are  to  no  purpofe  s 
but  he  that  enters  by  virtue  of  a  power  to  hold  till  fatisficd  an 
arrear  of  rent,  leaves  the  whole  eftate  in  the  owner  of  the  land, 
and  not  a  rcverfion  only  ;  per  Ventris  J.  2  Vent.  327. 
Dighton  V.  Greenvill. 

2.  If  a  leafe  for  years  be  made,  referving  rent,  and  then  the 
ieffor  acknowledges  a  Jiatutey  which  !s  extended,  the  conufee  after 
the  extent  Jhall  have  an  adlion  of  debt  for  the  rent,  and  diflrain 
and  avov/  for  the  rent,  (as  in  Br.  tit.  Stat.  Merch.  44.  &  Noy. 
fo.  74. )  but  he  that  enters  by  a  power  to  hold  for  an  arrear  of 
rent  ftiall  not;  per  Ventris  J.  2  Vent.  328.  in  the  cafe  of 
Dighton  V.  Green vill. 

3.  He  in  rcverfion  may  releafe  to  the  tenant  by  extent^  which 
will  drown  the  intereft  and  merge  his  eftate  accordiiie  as  it  is 
limited  in  the  releafe.  Co.  i.  Inft.  270.  b.  273.  Tenant  by 
ftatute  xmv  forfeit  by  making  a  feoffhunt.  Mo.  603.  He  is  to 
attorn  to  the  grant  of  the  reverlion,  i  Roll.  293.  And  is  KaUe 
to  a  quid  juris  clamat^  7  H.  4.  19.  b.  Tenant  by  extent  raty 
ilirrender  to  him  in  rever£ion9  4  Cot  82«     Corbet's  cafe;  and 

diercfbio 


Aerefere  thefe  caf«s  are  to  (hew,  that  an  extended  intereft  makes 
an  eftate  in  the  lands  as  much  as  any  demife  or  leafe  ;  per 
Vcntris  J.     2  Vent.  328.  in  the  cafe  of  Dighton  v.  Greenvill. 

4.  The  conufee  of  a  JlatuU  extended  the  lands,  and  they  were  HeftioaM 
delivered  to  him  upon  a  lihiraU,     He  ajjigned  his  intereft,  but  {j'''® 
the  conuforJiiU continued  in pojfijjion.     The  queftion  was,  whether  Jteimlni^ 
this  intcrell  was  aliignablc?      The  Court  held,  that  it  was  not  omheiibc^ 
aiBgnablc.     It  was  objefted,  that  before  entry  by  the  conufee  this  "^^  ""^  '«- 
was  like  an  ioterefi'e  termini,  or  the  intereft  of  one  that  has  a  Jl^ff/ffion^* 
leafe  to  commence  at  a  future  day,  which  is  af&gnable;  fo  here  and  then  the 
the  conufee  has  an  eftate  before  entry :  fed  per  Holt  Ch.  J.  be-  J^Jf  J^^ 
caufe  by  ths  return  of  the  extent  an  intereft  was  vefted  m  the  good.   ** 
conufee,  and  by  the  return  of  the  liberate  it  muji  *ie  intended^  that  4  Mod.  48* 
he  had  the  a^ual  poj^ejficn ;  for  the  Iheriff  returns,  quod  liberari  ^^^'S  ^ 
feci,  fo  that  the  eftate  of  the  conufee  is  turned  into  a  right  which  Hani'tm  v.* 
may  be  granted,  but  it  cannot  be  afligned ;  for  the  conufor  con-  Woodfsrd^ 
tinning  in  pofleffion  makes  a  diflciun.      2  Salk,   563,     Trin.  5:.^ ""' — 
3VV.3.     Hammond  V.  Wood.  plI^Cb. 

S  W*  ic  M 
B.  R.     Haonam  v.  Woodford,  S.  C.  ind  held  accordingly  by  Holt  Ch.  J,  and  Eyre  J 

3  Lev.  312.     Trin.  3  W.  &  M.  in  B.  R.  accordingly,  in  the  cafe  of  SCcpheoa  v.  Haonam. , 

Hi.  P.  cited  Arg.  Comb.  249.  in  tbc  cafe  of  Smart  v.  WiJJiama^ 

[5673* 

(T)     Re-extent ;  for  whom  it  fliall  be  granted^ 

[and  when.  \ 

[i.    A    RE-EXTENT  majr  be  granted  as  well  for  the  plaintiff  ^r^zxtoAt 
JLjL    as  for  the  defendant^  if  tiiey  come  at  the  day  that  the  ex-  &c  pi.  5. 
tent  is  returned.     22  Aff.  44.     It  feems  it  is  in  the  difcretion  of  *^"«  »•  y* 
the  Court.    43  AiT.  18.]  sutute     ' 

Merchant,  pi.  94.  cites  as  AO*.  tf. 

[2.  20  E.  3.     Fitzh.  Extent  18.    After  the  extent  returned  a  irtbe  land 
Te-extent  was  denied  upon  a  fumufe  that  the  land  was  extended  at  be  extended 
ten  niarks  where  it  was  worth  one  hundred  marks ;  but  the  reafon  ^Jf//*^  i*' 
there  given  is  not  good,  that  is  to  fay,  that  he  ihall  have  account  the  par^r,  ^ 
againil  him  when  he  has  received  the  money  \  fbr  it  feems  he  *^^  be 
ought  to  levy  the  money  according  to  the  extent,  and  not  accord-  <^«?"no* 
ing  to  the  true  value  before  the  account  lies.  J  Tue  a  re  ea. 

tent,  he  ia 
%ithoat  remedy  unlefa  he  pays  the  money.    Br.  Extent)  &c«  pi.  5.  cites  at  ACT.  4|.. 
Br.  Sutate  Mcrcbanti  pi.  94.  cites  aa  Au.  44.  Fuah.  tit.  £xtcm,  pi.  12.  cites  19  £.  3. 

accordingly. 

In  aiiife  the  tenant  pleaded  in  bar,  that  he  had  the  land  extended  upon  a  ftatute  ftaple,  and  the 
conufor  fued  a  re- extent,  becaufe  the  land  was  extended  too  /cw,  and  it  wras  granted  him;  qooil 
DOta.     Br.  Extent,  pi.  6.  cites  43  AiT  iS.  ■  Bui  Brooke  cites  15  H.  7.  that  at  this  oay  a 

man  (hall  not  have  rt'extent,  nor  other  remedy,  but  fliall  pay  the  monies ;  but  if  extended  too 
bight  it  may,  at  the  prayer  df  the  conafce,  be  delivered  to  the  extenders  by  the  fiatute  of  Adoo 

Burncll.    Br.  Extent,  Sec.  pL  6 Ibid.  pi.  9.  cites  S.  C.  and  fays,  that  neither  plaintiff  nor 

defendant  upon  a  ftatute  merchant  qr  ftaple  (ball  have  re- extent. '  But  the  conufee,  it  the  land  b$ 
oxUmded  loo  high,  nay  pray  that  it  be  delivered  to  the  extenders  by  the  ftatute  of  Afion  Burnells 
and  aa  to  tbc  conofor,  it  he  miflikes,  he  ooght  to  pay  the  money  the  {pon^t,  Br.  Statute 

Hcrcbam^  pL  a6.  citct  i^  H.  7. 14^8.  C. 

3-  Nota, 


t.  NoCa,  it  appears  by  the  preamble  of  the  aft  of  33  H.  IL 
and  by  divcrfe  books,  that  after  a  full  and  perfed  exictaim  had  by 
extent  returned,  and  of  record^  there  fhall  never  be  any  re-extent 
upon  any  evidiori ;  tnit  if  the  extent  be  infiifficient  in  law  there 
may  go  out  a  new  extent.    Co.  Litt  290.  a. 

4.  The  €onufif  and  the  conufee  of  a  ftatute  both  Jiid*    The 

iXicutors  of  the  conufee  ftuJ  execution  in  Chancery^  upon  wbich 

wrh  the  (herifF  returned  the  death  of  the  conufor,  and  alfo  an  in* 

quifition  of  die  extent  of  the  lands  of  the  conufor  \  but  in  tbe 

inquijitim  no  certain  eftate  was  returned^  but  generally  that  tbe 

conufor  wasfeifedj  at  tbe  day  of  tbe  recognizance  acknowledged,  tf 

tbe  mamr  ofBrodeley^  whereas  the  name  of  the  manor  was  Borley, 

without  fhewing  what  eftate;  notwithftanding  zjiberate  iJftM 

forth  upon  this  return,  and  the  executors  accepted  of  it  according 

to  the  extent.    The  doubt  was,  if  the  executors  die  before  etrj 

froftts  received  by  them  of  tbe  land  upon  that  extent,  if  their  exe^ 

tutors  might  have  a  re»extent  upon  that  infufficient  arid  uncertaiit 

.r  j68  3  return?     And  it  was  the  opinion  of  the  juftices,  (hewn  tbe 

Ld.  Keeper,  that  they  might,  for  the  firft  extent  was  void ;  for 

the  return,  that  he  was  feifed,  might  be  taken  either  of  an  eftate 

for  life  or  in  tail ;  in  which  oafe,  after  the  death  of  tbe  conufor^ 

his  land  is  not  extendible  i  and  therefore  of  neceffity,  in  this  cafe^ 

where  the  death  of  the  conufor  appears  in  the  return  it  ought  to 

be  'foui^  that  he  was  feifed  of  an  eftate  in  fce»iimple  only. 

D.  299.  a.  pi.  31.    Pafeh.  13  Elia.  Anon* 

5*  A  ftatute  ftaple  was  certified  into  the  Chancery  of  die  Ex* 
chequer,  and  extendi  facias  was  awarded  there,  returnable  in 
fi.  R.  and  the  extent  was  filed.  Afterwards  it  was  difcovered^ 
that  fevered  lands  were  onatted^  and  therefore  a  re-extent  was 
moved  for:  but  it  feems  it  cannot  be,  bccaufe  the  extent 
iled.    Sid.  356.  pU  8.    Hill.  19  &  20  Car^  a.  B.  R.  Anon. 


Jr?s.'i  (U)    Rc-cxtcnt ;  for  v^hat  Catfes  it 

Mo.  973.  [i.  TF  A.  recovers  debt  or  damages  againft  S*  and  upon  an  Agit 
l^om'*^^  ^  ^  ^'^^  ^f  ^'  '^  delivered  to  A.  in  latisfa&ion  of  the  debt, 

BmSryni  though  this  is  of  more  value^  yet  no  re*extent  fliaO  be  granted  j 

8.  c.  ac-  for  here  it  is  not  delivered  as  an  extent  of  land,  but  as  a  d)eittd 

h^xT^r  ^^  ^  plaintiiF  in  recox^ee  of  the  debt.    HiU.  ii  Jac.  B.  be* 

the  lime  of  twcen  Qxmmn  and  BrandHn.    Adjudged.] 

the  ap> 

^raireincnt  and  before  the  delivery  he  had  tendered  the  money  en  pnS|  or  aftcrwardf  is  Gowtt  te 

Aiould  have  an  andiu  qiiereU«-^*i«»Browal.  ^t,  39.  S.  C. 

2.  After  an  elegit  fued  upon  a  recognizance^  and  an  extent 
and  livery  nudci  tbe  conufor  came  and  ihewed  an  sKfuittfnco  of 
fart  of  the  debt\  mid  as  to  the  refdue^  that  tbe  extent  weu  wet  woB 
madcy  and  prayed  a  re-extent,  and  a  writ  to  fammott  the  conufee 
to  anfwer  to  me  deed :  but  it  was  not  granted }  for  die  (bit  b  de» 
tcrmined,  and  fo  he  muft  take  out  an  original,  whereupoft  the 

mattrr 


-  ifM«l 
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matter  may  be  tried    Fitzh.  tit.  Extent,  pi.  i6.  cites  HiD. 
13  E.  3. 

3.  Extendi  facias  upon  a  ftatute  merchant  ijjiudy  and  iStiiJberiff 
did  not  return  the  writy  and  the  party  made  thereof  fuggeftion  i 
and  therefore  prayed  writ  to  the  coroners,  and  could  not  have  it, 
but  only  a  re-extent.    Br.  Statute  Merchant,  pi.  34.  cites  27 
£.  3.  &  Fitsh.  Suggeftion  to. 

4.  If  execution  be  defeated  by  lawful  entry^  the  conufee  fliall  not 
have  a  new  extent.  Kitch.  of  Courts  232.  tit.  Execution,  cites 
15  H.  7.  14. 

5*  It  was  (aid  for  law,  that  if  a  man  fues  execution  upon  a 
ftatute  merchant  or  ftatute  ftaplc,  and  part  of  the  land  is  extended 
in  the  name  ef  all  the  land^  which  is  returnee  accordingly,  and  the 
party  accepts  it^  he  (hall  never  have  extent  or  re-extent  of  the 
reft.  Vide  inde  or  de  confimili  lib.  intrac.  placitor.  and  that 
i4pon  a  nihil  returned  upon  a  tejiatum  ejiy  he  may  have  procefs  in 
another  county :  but  otherwife  it  feenfis  of  fuch  return  of  goods  ; 
f3r  there  the  judgment  (hall  be  quod  habeat  executionem  de  terris 
quofque  fumma  levetur.  fir.  Statute  Merchant,  pi.  40.  cites 
9  H.  8. 

6.  An  extent  was  fued  upon  a  ftatute  merchant,  and  the  fheriff 
put  the  conufee  in  poffiffion  of  parcel  of  a  boufe  and  lands^  and  let  the 
conufor  continue  in  toe  reft  of  the  houfe.     The  conufee,  in  order  ' 
to  have  full  poflTeffion  of  the  whole,  caufed  the  fl>erlff  that  he  did 

not  make  a  return  of  bis  writ\  whereupon  it  was  entered  on  the  [  569  ] 
'roU^  quod  vicecomes  nihil  inde  fecit  nee  mfk  breve  \  and  then  an 
alias  extendi  fiicias  iffued  to  the  new  Jheriff^  who  returned  that  a 
writ  of  extent  came  to  the  old  >2m^  and  that  he  Extended  the 
landsj  wherefore  he  could  not  extend  them-  upon  the  new  writ. 
Manwood  Ciid  that  this  certainly  is  an  infufficient  return,  becaufe 
it  now  appears  on  recocd  that  no  execution  wais  done ;  but  if  the  . 
entry  had  not  been,  he  flmuld  well  agree  that  the  fiune  is  an  exe- 
cution for  the  party,  though  it  be  not  returned.  2  Le.  12,  13. 
pi.  aa.    20  Elfafi.  m  C.  B.    Colfliill  v.  Haftings. 

7.  If  a  later  extent  be  avoided  by  an  elder  extent^  and  after* 
wards  the  elder  extent  isjatisfied^  the  later  extent  fliall  kave  the 
land  according  to  bis  firft  extent,  and  this  widxxtt  any  re-extent« 
See  BrownL  39t  in  cafe  of  Comyns  v.  Brandling. 

(X)     [Re*extent.]     Jt  what  Time  it  ihall  be  see  (t) 

prctftd* 

[i.  TF  a  ftatute  be  extended  at  too  low  a  valutj  At  defendant 
X  fltall  not  have  a  re*extent,  if  he  does  not  come  at  the  day 
that  tbefiatute  is  returned,    22  AS,  44.] 

[2.  So  the  plaintiff  fliall  not  have  a  re-extent^  if  the  land  be  Br.statata 
eietended  too  bigb^  if  he  does  not  come  at  the  itturn  of  the  ex-  ^^^^ 
tent.    22Afl:44.]  l,H.;?7j 

S.  p.    for 

It  he  Once  agrcei-to  the  extent,  he  never  fiian  reTofle  it  after..— »S.  F.  Rccift.  Bicv.  146.  in  a  nola 
tberei  cites  UilL  43  X.  ^  ■!£  OM  will  tan  the  octctt oa  the  otteMkn  for  vtrj  biibf^^ 
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lie  otight  to  tuy  (o  tl  th^  firft.day  of  the  return,  or  not  at  all.  Mo.  7^3.  pK  1039.  Per  toL  Cor« 
Mich.  2  J«c.  Anon.-— — Fitzh.  tit.  Extent,  pi.  tt.  S.  P..becajire  he  came  in  ioochtr  tcim,  aad  ibe 
fhetiff  had  retoraed  ^t  he  bad  ukcn  the  hod,  cttea  Hill.  44  £.  3.  s. 


(Y)      Statute   Merchant,    Staple,   Recognizance. 
\Z^^^         D  If  charge  of  a  Statute  after  Execution  fued. 

Br.  Statute  [!•  TF  the  body  and  land  are  in  executUn  upon  a  ftatuCe,  aad 
Merchant,  J^  j^f^^^.  ^y^^  conufee  JumndiTS  ia  the  conufor  all  or  part  of  the 

S.c!accord'  l^f^l  ixtendedy  this  (hall  difcharge  the  body  of  the  conufor,  and  all 

ingiy the  reft  of  the  land ;  for  his  body  is  held  in  execution  only  till 

*  Lr  ^6^  fatisfaftion,  according  to  the  extent ;  and  by  the  furrender  he  ac- 
pi.  117.  in  knowledges  himfelf  fatisfied :  for  he  cannot  ever  be  otherwife 
cafe  of  fatisiied  out  of  the  land.  15  E.  4.  5.  b.  and  the  land  is  become 
Rh^J.~*    charged  in  hSt  by  the  extent.] 

S.  p.  PI.  C.  7«.  b.  in  cafe  of  Rofle  v.  Pope. 

Br.  Statute  [2.  [S«]  if  the  body  and  land  are  in  execution  upon  a  ftatutr, 
^^^^'"cUci  '^"  ^fi^^  ^*^  y^tfrf  incur  according  to  the  extent^  though  the  conufee 
s.c.^as  if  ^^^  ^^^  ^f^^^  ^^J  P^^fi^  ^f  ^^^  landy  yet  if  he  has  m  caufe  to  bold 
land  becx-  //  ever  the  extent^  the  boJy  (hall  be  difcharged  alfo,  as  wcU  as  the 

may  detenntne  in  twenty  year  a,  and  the  conufee  doea  not  take  the  profiu  in  the  twenty  yean,  the 
party  (hall  be  difcharged  of  the  execution.     Per  Brian. 

LC'jQ  1      ^*  ^^  ^^  ^c  *  ^^fi  which  it  afltrwardt  hurnt^  the  party  Ihall  be  difcharged.    Br, 
^<       J  Statute  Merchant,  pi.  15  citeiS.  C*     Per  Brian. 

[3«  But  if  the  conufee  has  caufe  to,  hold  over  iht  term,  there 
the  body  (hall  remain  alfo  in  execution  till  (atisfadion*     15  £• 

An  5-  b.] 
Br.  Statute       \^  So  if  aU  or  part  of  the  land  extended  hi  roiQed^  yet  the  body 
^M  ***dtrt  ^^^  remain  in  execution  till  (atisfadion.     15  £.  4.  5.  b.] 

S.  C.  th«t  if  (he  land  be  recovered,  the  body  (hall  remain.—^- — And  if  the  recovery  of  the  land 
beyor  wafit  done  b\  the  connjw^  the  body  (hall  remain  i  but  if  it  be  tor  waftc  done  by  the  cooolcc, 
Ibe  body  Ihall  be  clitcharged.    Ibid.     Per  Brian. 

[5.  If  A.  and  5.  acknowledge  a  flatute  to  C,  and  the  bodies  of 

jf.  and  B,  are  taken  in  execution^  and  the  land  of  B.  extended  and 

delivered^  and  after  B.  diesy  and  the  land  extended  defcends  to  Q 

the  conufee,  this  (hall  difcharge  the  (latute  againft  A.     For  his 

body  ought  to  be  delivered  for  this  (»ufe.     15  £•  4.  5.  b.] 

And  if  J.N.       [6.  If  the  body  be  taken,  and  the  land  extended  and  delivered 

liutTrc^'     upon  a  ftatute,  and  after  part  of  the  lands  defcends  to  the  conufee^ 

boJnd^o     this  (hall  difcharge  the  body  and^all  the  land.    Com.  RoSc  72.  b.] 

inc  in  a  l^a^ 

tute  merchant,  and  I  have  their  bodira  in  exrcution,  and  likev^ire.two  acres  of  land  of  my  father*!, 
and  inv  father  dica,  by  which  meana  the  land  defcends  to  roe^^ir'thia  cafo  J.  N.  (ball  be  difcharged 
!»)  this  dcfccnt.     Br.  Statute  Merchant,  pi.  15.  cites  15  £•  4t  5*     Per  Brian. 


[7.  So  in  the  (aid  cafe,  if  the  conufor  infeoffs  the  conufee  of 
parcel  of  the  land  extended^  this  (hall  difcharge  the  body  and  2tll 
the  land  \  for  by  the  execution  the  land  is  cbarged  in  nd,  and 

become 


become  debtor,  and  now  it  cannot  ever  be  fatisfied  out  of  the 
land  i  and  fo  in  law  it  19  a  iktisfadion.    Coni«  Ro2e  72.  b.J 

8.  Tht  conufee  upon  a  ftatute  merchant  fued  execution,  and  Br.  Statute 
had  it  of  the  land,  &c.  a  de/eafana  was  made  after  tbw  acecution^  Merchint,{ 
that  if  he  paid  20I.  contained  in  the  ftatute  at  a  certoun  day,  that  Lc**""* 
he  might  enter.     In  affife  brought  by  the  conufee,  the  conufor, 

being  tenant,  pleaded  ehis  in  bar,  and  that  he  paid  and  entered  \ 
and  this  was  held  a  good  bar.  See  Br.  A/Efe  227.  and  Br.  Dette, 
pt.  133.  and  Br.  Defcafance,  pi.  7.  cites  20  Aff.  7. 

9.  If  the  conufee  purchajis  any  parcel  after  execution  fued,  this 
is  a  difcharge  of  the  whole  ftatute ;  quod  nota.  And  therefore 
it  feems  to  be  otherwife  before  execution  fued.  Br.  Statute 
Merchant,  pi.  5.  cites  21  E.  3.     Lib.  Afl'.  23. 

10.  Ajjije  againjl  tenant  by  ftatute  ftaple^  the  plaintifF  faid,  that 
after  execution  fued,  the  plaintiff  repaid  the  money ^  and  the  de^ 
fendant  upon  this  rehailed  the  ftatute  to  him  in  lieu  of  acfuittance^^ 
aid  after  by  covin  retook  it^  and  fued  execution,  judgment,  &c. 
And  per  Cur.  he  is  put  to  his  audita  querela,  and  fliall  not  have 
it  otherwife  contrary  to  matter  of  record.  Br.  Statute  Merchant, 
pi.  29.  cites  43  Aff.  1 8. 

.    tit  If  a  man  has  three  in  execution  upon  a  ftatute,  and  releafes  s.  p.  Arg. 
ency  this  is  a  difcharge  for  all.     Hr.  Statute  Merchant,  pL  15.  •  Le.  cje. 
cites  15  E.  4.  5.     Per  Littleton.  thicife'of 

12.  A  difcharge  of  parcel  feemed  to  Littleton  to  be  a  difcharge  Lyatcre  v, 
of  all,  becaufe  the  execution  is  intire.     Br.  Statute  Merchant,  ^bode. 
pi.  15.  cites  5  E.  4.  5.       • 

13.  When  execution  is  had  of  the  land,  if  he  who  has  the  Ardeafe 
execution,  releafes  the  execution  in  one  acre^  this  (hall  difcharge  by  the  co. 
the  execution  in  all,  and  of  his  body  alfo.     Arg.  And.  266. -"l"^**  "^**' 
pi.  263.  in  the  cafe  of  Lynacre  v.  Rodes.  dctCTminei 

it  to  all  in- 
ttnu  and  purpofea.    Per  Vcotna  J.    2  Veot.  336.  in  tbe  cafe  of  Dightoo  v.  GrccnvilL. 


(Z)     Difcharge  of  a  Recognizance  after  Execution,  [  571  ] 

[i.  |F  the  bodies  of  divers  conufor s  are  in  execution  upon  fuch  a 
X  recognizance,  and  the  conufee  comes  into  Courts  and  fays 
that  he  releafes^  or  that  be  will  not  have  one  of  them  in  execution  ; 
if  this  matter  be  entered  of  record^  all  the  others  (hall  be  dif* 
charged  \  for  this  conufimc^  proves  in  itfelf  a  f^tisfadion.     15  E. 

4,  5-  b-] 

f2.  If  At  body  and  land  be  put  in  execution  upon  fuch  recog- 
nizance, and  after  the  land  is  recovered  by  a  ftranger  in  an  aGion 
of  wafte^  for  wafte  done  by  the  conufor y  the  body  fliall  not  be  dif« 
charged,  becaufe  the  land  is  recovered,  and  fo  by  confequence  dt(* 
charged,  becaufe  the  land  is  recovered,  and  fo  by  confequence 
diicharged  by  the  ad  of  the  conufor  himfelf*  15  £•  4^  5.  b» 
Brook  Statute  Merchant  15.] 

[3.  But  otherwife  it  would  be  in  the  (aid  cafe  if  the  land  was 
Xtcoy^ttA  for  wetfte  done  by  tbe  conufee  bimftlf    Brooke  Statute 

Merchant 
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Merchant  15*  in  abrid^og  15  E.  4,  j.    Nota  this  maj.be  if  the 
conufor  be  a  ieflee  for  life*  J 

[4.  If  the  body  and  land  be  in  fuch  AfecudoA  upon  fuch  re* 
'cc^nizance,  and  after  the  ctnuf§r  rec$virs  im  an  adion  of  wq/le 
againfi  the  emtfu  (admitting  that  he  may)  for  wafii  dom  by  the 
cmuf$e^  yet  it  (eems  that  the  hidj  (hall  not  be  difcharged  diereby  \ 
for  the  conuibr  recovered  it  by  force  of  another  ftatute,  and  da- 
mages for  it|  and  this  is  not  any  (atisfa^on  in  law ;  but  die  tvt 
of  the  conufee  himfelf  was  the  caufe  of  the  recovery,  j 
r*-^-n       [5*  If  the  body  and  land  are  in  execution  upon  fuch  recog* 
Fol.  478.    oizance,  and  after  the  conuffi  main  feoffmtnt  in  fee  §f  the  land^ 
^^~^-^  which  he  has  in  execudon,  and  conujor  inters  for  it^  yet  it  (eems 
that  the  hoiy  (hall  not  be  difcharged  by  it    See  15  £.4.  6. 
Per  Brian,  that  in  fuch  cafe  the  conufor  may  enter  for  a  far^ 
feiture^  but  lays  nothing  whether  the  body  mall  be  diicharged 
thereby.} 

[Z.  2]    Re/Otution. 

'^^'^L       C6.ri]Seeforth«.    Co.  3.    Inftitutes  243.] 

ccdouft  In  the  Chancery  for  reJfUmiim  hf  writi  to  be  flude  «fier  CKecttiOB  upon  a  ftatote  iU^« 
3  Inn.  843. 

Anno  85  H.  $.  execotion  was  fued  upon  t  flatuie  ftaple,  and  for  that  jta  certfJUatt  eftheJUtmtt^ 
Ac.  mppemrtd  of  reeordy  Uie  conufor  had  a  %irrit  of  fttperiedeas  oat  of  the  Chancery  vith  reftuutum 
to  be  made ;  and  the  form  of  thta  writ  appears  in  a  regifter  If  S.  in  the  Chancery.    3  Inft.  343. 

In  the  cftfe  of  Sir  Roairt  Gardvbr,  in  the  time  of  Sir  Thomas  UroioUy  Lord  ChanccUor. 
ifier  afufftjtdeai  froMtfd'i  execution  was  done  upon  a  ftatote  ftapici  whereupon  a  faperfcdeaa  was 
ftanted  with  reilituiion«  reciting  the  fpecial  matter.    ^  Inft-  143. 

There  it  another  precedent  in  33  Elia.  in  the  cafe  of  one  CARIIAMT9  (but  there  the  writ  redtfd 
BO  fpecial  caufe,  hut  /««  dtfvtrfii  fmufit  &  cpff/SdemHmuhttJt  a  fuperfedcaa  with  rcftitotioa  wa« 
nwardedt    3  Inft.  143. 

2.  Upon  a  recognizance  of  one  hundred  marks»  the  conufee 
had  elegit,  and  writ  to  extend  and  deliver  the  lands  to  the  conufee 
dli  he  bad  levied  one  hundred  pounds.  The  (heriff  returned 
the  extent,  and  it  was  moved  that  the  recognizanti  beihe  only  of 
090  hnndrod  maris  and  the  o^ieni  ioing  rf  om  bundrea  pounds^ 
die  writ  (hould  abate,  and  the  conufee  be  put  to  a  new  writ,  and 
prayed  reftitution  of  the  lands  delivered  on  the  extent.  But 
Thov^M^  that  this  was  onfy  a  mifprifon  of  tbo  eleri  \  for  that 
thi  roil  is  gpodf  and  makes  menuon  of  this,  fo  that  he  faid  they 
Oioiild  hav9  the  land  till  the  conufee  bad  levied  the  one  hundred 
muttOy  and  then  they  ihould  have  r<ftitution«  Then  it  was  ob* 
L  57^  J  jefied,  that  the  writ  iflued  without  warrant,  fo  that  the  conufee 
oomU  not  have  execution  upon  it)  fed  non  allpcatur,  but  all  was^ 
entered  on  the  rolI«  FitzL  dt«  Ezecudon,  pL  ^5.  cites  Pafch. 
44.  £.  3*  IX.    But  iays  quaere  if  be  bad  levied  one  hundred 


{A.k)    Statute 
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(A*  a)     Statute  Merchant,  Staple,  Recognizance* 
The  jdSl  of  whom  (hall  be  good  Caufe  to  hid  over. 

KGt  of  God. 

[i.  TF  land  in  extent  upon  a  ftatute  merchant,  or  flapk)  be  *Br.Stattit« 
X  furrounJid  by  watttj  the  tenant  (hall  hold  over  his  term  till,  *J"cb«»>>  ' 
Ste.  nH.6,7.  Co. 4,  Sir yfndrew Cor hft62.h.  Becaufe  this  Tc. . ST 
comes  without  Diligence  of  the  party,  and  by  the  aA  of  God«  Kcbie.— — 
•  IS  H.  7.  14,  b.    33  H.  8.    Brook  Statute  Merchant  41.]  S^jjif  ^ 

tit.  £xectttioii,  citct  S.  C.  and  dtet  11  H. -6.  9.  S.  P.* 


flJl 


a.  If  parcel  of  the  land  extended  be  ha^nt  hy  wildfin.  he  *Br.Stacutt 

1  hold  over  his  term  until,  &c.    ♦  15  H.  7.  14.  b.    33  «•  8.  J{7j**2J« 

Brook  Statute  Merchant  41,  where  hyfuddgn  temfi/l.'}  S/c.  *  Per 

Kit^h.  of  Cottftt  t$t*  tit.  Execution,  dtet  S.  C.  accordsogly.-— 4  Rq».  8a.  b.     Miclu  41  4c 
4a  £Iiz.  tp  the  Court  of  Wards,  in  Sir  Andrew  Corbet's  cafe.    8.  P.  'dtca  tbe  fame  caick 

[3*  So  if  the  profits  of  the  land  extended  are  waftoi  by  any  aQ 
of  God^  without  default  or  negligence  in  the  conufee^  he  mall  hold 
over  tin,  &c.     Co.  4.     Sir  Andrew  Corbtt  82.  b.] 

III.  If  I  have  execution  by  ftatute  merchant,  and  before  the 
term  ended  the  tenant  of  the  franitenement  dies^  his  heir  within 
•age J  and  the  lord/ei/cs  the  ward  of  the  land ;  after  the  fiiU  age  of 
the  heir  I  may  enter  again  till  I  have  levied  the  money,  notwith* 
ftanding  the  term  is  paft.    Per  Chant.    Mich.  1 1  H«  4.  7.  ao 

A£l  in  Law. 

f4«  If  he  xn^rtmrfion  recover s  in  audita  querela  againft  tenant  ^«  if  the 
by  ftatute  merchant,  who  reverfes  it  by  attaint^  he  fliall  hdd  over  '^Jf*  rf^ht 
his  term  until,  &c.  becaufe  he  was  difturbed  by  the  audita  querela,  1!*^  *** 
(wfaicfa  IS  an  e&  m  law.)     1 1  H.  6,  7. J  jg^g^ 

agaiaft  tiie 
Itnaat  by  cxectttioa»  he  IhaU  bold  over.    Co.  LUt.  a89.  b. 

AQt  of  a  Stranger. 

[5.  If  a  ftranger  enters  upon  the  tenant  by  ftatute,  and  oujls  ^  ^-  «^ 
hmi^  yet  be  fliall  not  hold  over  his  term  but  muft  have  bis  remedy  |S/^  ^^ 
againft  the  ftranger.    Sir  Andrew  Corbet  St.  b.]  porter.  « 

Saood.  ya. 
Hill,  tt  At  tt  Car.  a.  8.  R.  in  caleof  UnderbtU  v.  Deverctnt.    '      ■  Bwi  if  a  man  fat*  mi  i/# 
teJT^^  for  years,  or  difSniies  hit  lefflee  for  life,  mmt  after  mckMovtUJget  afmmtt^  and  etceeutlm  U/mtd 
againft  him,  and  the  tejfte  tfeniwrt,  the  tenant  by  execution  alter  the  leafe  ended  (hall  hold  over. 
Co.  Lift.  a3Q.  b. 

S^  if  land  be  extended,  and  the  evmr/fe  U  09{fied  hy  m  guardUm  im  kffgbt/ervieft  he  IhtU  haU 
#Ter.   iatch«efCMn»aj|titit«  JlxecutioB,citr9i^  £.  4,^. 

(B.a)   The 
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(B.  a)     The  Aft  of  the  Party.     fFBa  fhall  have 

Benefit  thereby. 

{ I.  TF  he  who  has  the  nverjton  oujis  the  Unant  by  ftatute  mcr« 

X  chant  or  ftaple,  he  may  hold  over  bis  term  until,  &c.    For 

he  {hall  not  have  benefit  by  his  own  tort«     ii  H.  6,  7.     Co.  4« 

Sir  Andrew  Carbet  82.  b.     15  H.  7.  14.  b.  15.  b.     It  is  at  the 

ele£lion  of  the  tenant  by  ftatute  eithir  to  hold  it  9ver^  wr  to  have 

bis  a^ianfor  the  profits.     7  H.  7.  12.  b.] 

«S.  P.  Aad      2.  Tenant  by  llatute  merchant,  or  ftaple,  may  hold  over  their 

foif  the  heir  term;  for  the  judgment  is,  that  he  fhall  have  the  land  according 

for  inter""*  ^o  the'ratc  and  extent,  until  he  be  fatisfied,  and  mentions  nothing 

niptstbe      of  any  years  certain.     And  there  may  be  feveral  cafes  where  fucfa 

tenant  by     tenant  may  hold  over  his  term  of  the  extent ;  as  if  the  •  conufar 

chant,  he^ "  interrupts  him  to  take  the  profits^  &c.  where  it  is  no  folly  in  the 

JhaU  boia    conufee,  there  he  (hall  hold  ovei;  his  extent,  if  he  be  not  (atisfied 

B^rtd'iwn    ^^fore.     Br.  Statute  Merchant,  pi.  16.  cites  15  H.  7.  14. 

Ch.  J.  io  delivfring  the  opinioa  of  th6  Couri.     Cart.  77.    Tiio.  s8  Car.  a.  C.B.  ia  cafe  of 
Thomafon  v.  Mackworth. 


(C  a)     The  A£l  of  the  Party  himfelf. 

But  tjthf  [1.  Tp  the  tenant  by  ftatute  does  not  In^y  the  money  by  his  negleHi 
tonufortim-  X  fg  that  the  term  expires  by  effluxion  of  time>  he  ihall  not 
frofinVom  Hold  over.     Co.  4.     Full.  67. J 

the  conufee, 

the  coottffc  may  hold  over  his  term.    Kitch.  of  Courts  231.  tit.  Execniion,  cites  15  H.-  7.  14. 

[2.  If  the  tenant  by  ftatute  merchant,  by  his  ill  hujbandry^  docs 

not  levy  the  money  within  the  term,  he  fhall  not  hold  over ;  for 

it  is  his  own  default.     1 1  H.  6,  7.} 

r— ■*^— n       (3.  If  the  tenant  by  ftatute  merchant,  or  ftaple,  yarr/^im  his 

Fol.  479.    eftate  to  him  in  nverfion  upon  condition^  •  and  enttrs  for  the  r#«- 

J-lTi'T-''  dition  broken  after  the  term  expired^  he  fliall  not  hold  over  5  for 

mifpHnted    the  furrender  viras  his  own  a<^,  and  he  cannot  by  his  own  aft 

for  Sir  An-  enlarge  his  intereft.     Co.  4.     *  Full.  82.  b.     33  H.  8.     Statute 

wTcIfc*-  Merchant,  Brook  41.] 

Ai  if  land  of  lol.  per  annotn  ii  delivered  in  execution  for  40I.  this  may  incur  in  four  years,  and 
there  the  conufee  by  fuch  condition  cannot  enter  after  the  four  years  incurred;  for  he«ught  to 
take  the  profiis  upon  hit  extent  immediately ;  for  he  (hall  not  hold  over  his  term  unlefs  ip  fpcciat 
cafe,  as  where  the  land  it  furrovnded  with  tuaier,  fudden  temfefi^  or  the  like  ;  and  the  judgment  ^ 
Jball  beauod  teneat  terram  nt  lihentm  tenementum  fuum  ([uouffut  denarii  livemtur\  quod  dicilur  pr« 
lege.    Br.  Sutute  Merchant,  pi.  41.  cites  33  H.  8. 

•  Mirpriot-  [4.  So  It  feems,  if  he  enters  within  the  term  by  effluxion  of 
flwuid^be  ^^^  ^  ^^^  condition  broken,  yet  he  fliall  hold  over  his  term. 
Sir  Andrew  Co.  4«    *  FulL  82.  b.  put  generally.] 

Corbet's 

'*^  [5.  If 


[5.  If  a  man  has  exicution  of  a  houft  which  will  contindi  in  ix*  JJT*^?*"'* 
tint  by  effluxion  of  timtj  by  f  20J.  and  where  in  the  term  the  houfe  pi^^.'citei 
*  is  burnt  (it  feems  it  is  intended  by  a  cafual  fire^  and  notbywild*  i5E.4,5«— 
^re)  ;  fo  that  he  cannot  have  contentation  within  the  term,  yet  he  *  J^'jr? 
ihall  not  hold  it  over  the  term.     15  E.  4,  5.  b.]  uaouidbfc 

[6.  If  the  tenant  by  ftatute  makes  feoffment  in  fee  of  part  of  the 
land  in  extent,  and  the  conn  for  enters  into  the  land  f$r  it^  as  he 
itiay,  the  tenant  by  ftatute  mall  not  hold  the  refidue  of  the  land 
extended  over  his  term,  becaufe  he  has  loft  the  other  land  by  his 
own  ac^.     See  15  £.  4,  5.  it  feems  will  prove  this,  per  Brian.] 

[7.  If  the  land  of  a  lejfee  for  life  for  years  be  extended  upon  a 
ftatute,  and  after  part  of  the  land  is  recovered  in  an  aAion  of  wajli 
for  wafie  done  by  the  conufor  before  the  extent^  it  feems  that  the 
conufee  fliall  hold  the  refidue  over  his  term,  till  fatisfa£lion  of  the 
fum  arrear.     See  15  £•  4,  5.  b.     Brook,  Statute  Merchant  15.I 

[8.  But  in  the  faid  cafe,  if  the  recovery  in  the  a£^ion  of  wafle 

vrzsfor  wafle  done  by  the  tenant  by  ftatute  after  the  extent^  it  feems 

he  mall  not  hold  the  refidue  in  mch  cafe  over  his  term  till  fatif- 

faction,  becaufe  it  comes  by  the  action  of  the  tenant  by  ftatute 

'himfelf.     15  E.  4,  5.  b.     Brook,  Statute  Merchant  15.  J 

[9.  But  in  the  iaid  cafe,  if  the  recovery  in  the  aSion  of  wafte 
\it  for  luafte  done  by  the  conufor  after  the  extent^  there  he  (hail  hold 
the  refidue  over  his  term  till  fatisia£lion ;  for  this  is  the  a£l  of  the 
conufor  himfelf.    See  15  £.  4,  5.    Brook,  Statute  Merchant  15.] 

10.  \i  ftatute  ftaple  be  extended^  and  fo  remains  by  feven  years 
tuithout  deliberate  madiy  yet  he  mzyhave  a  deliberate  at  the  end 
of  the  feven  years.     Br.  Statute  Merchant,  pi.  41.  cites  33  H.  8. 

1 1.  The  reafon  of  holding  over  by  tenant  by  ftatute  merchant, 
tenant  by  elegit,  &c.  is,  that  there  is  no  term  certain,  but  only 
till  fuch  a  fum  be  levied  by  them ;  and  therefore  it  is  confiftent 
with  fuch  an  intereft,  that  m  fome  cafe  fuch  tenant  may  hold  over* 
4  Rep.  83.  a.  in  Sir  Andrew  Corbet's  cafe. 


(D.  a)     Statute  Merchant,.  Staple,   Re-entry.     In 
what  Cafes  Conufor  may  re-enter. 


[1.  TF  the  conufor  tenders  the  money  to  the  conufee  for  which  his  Br.  Statutd 
J-  land  is  extended,  and  the  conufee  refufes  the  money,  yet  the  ^*"^*'""5» 
conufor  cannot  re-enter.     Contra  22  Aff.  44  J  ^  ia  Aff.  44, 

Per  Bank  J, 
that  be  may  enter  upon  hinii  or  have  audita  querela.     But  Brook  makel  a  qu«re  of  the  entry* 

[2.  If  the  extent  with  all  cojls  and  damages  isfatisfied  by  cafmal  if «  manor 
profit^  yet  the  conufor  cannot  enter,  but  muft  fue  a  fcire  facias.  ^^  ^^^^  ^ 
15  H.  7.  15.  b.  inafmuch  as  the  conufee  is  in  the  land  by  matter  extended 
of  record,  and  ihall  not  be  difturbed  by  entry  before  anfwer  in  on  a  ftatute* 
court  of  record.]  •  -^-^, 

ficient  value  to  fatisfy  the  extent,  yet  it  (hall  be  no  fatisfadion  in  tender  to  fatitfodion ;  for  it  it 
only  a  fruit  of  the  tenure,  and  not  like  cnttlni  •f  trett^  or  digging  coal«  or  other  ore ;  and  Cdko 
Ch.  J.  (aid,  it  was  {a  adjudged.    %  Browol.  isa.    Brandoo'a  cafe,  cittt  St  £.  3.  t. 

Vol.  XIX.  ^  U  u  [3.  If 


tSH  Statute?  T^trcl^nt,  9C0 

Br.  Suhite        f  j.  If  the  extent  expires  hy  effluxion  of  time,  according  to  the 
pi!i6  'dtei  ^x^c'^^  yet  the  conufor  cannot  re-enter,  but  ought  to  fue  a  /cirt 
S.  C.  &.  P.  facias  \  becaufe  it  may  be  that  the  conufce  has  caufe  to  retain  the 
[  575  ]  ^^'^^  °^^*^  ^^'^  years  of.thp  extent,  and  he  flialJ  retain  alfo  till  he  be 
fatisfied  of  his  eofis  and  damages^  icith  his  recjonakle  labours  and 
expends*     ♦  15  H.   7.   15.  b,     Dubitatur.      Co.  4.      FuhcoeJ 
67.  b.     Refolved,  and  that  the  Lord  Chancellor  Jha  I  I  ajfefs  the  cofis 
and  damages*     Contra  32  E.  3.     Scire  Facias  loi.] 
'^•-^-n       [4.  Upon  an  extent  by  elegit^  the  owner  of  the  revcrfion,  after 
^^^  480.    the  extent  is  expired  by  effluxion  of  time,  may  re-enter  tuitbcttt 
mmTm^  fi^^i  ^f  ^nyfcire  facias  \  becaufe  fuch  tenant  oy  elegit  Jhall  not 
citds'  C.    ^^^^  ^^Jis  and  damages^  nor  other  thing,  but  only  the  iand  till  the 
debt  fatisfied.     Co.  4,     Fulwoodt^.  b.j 

5.  If  the  conufee  aliens  infee^  the  conufor  may  enter,  and  if  the 
other  brings  afliie,  he  may  plead  this  ftatute  in  fa£t.  £r.  Statute 
Merchant,  pi.  15.  cites  15  £.  4,  5.     Per  Brian. 

6.  Conufor  cannot  enter  during  the  terms  in  extent,  but  ihal) 
have  a  fcire  facias.  Kitch.  of  Courts  232.  tit.  Execution, 
cites  15  H.  7.  14. 


Statute  Merchant,  Staple,  Recognizance.    In  what 
Cafes  he  may  avoid  it  by  pleading  without  Scire 

Facias. 


Querela, 


(E.  a)     In  what  Cales  it  may  be  avoided  fy  Plea 
^SwAndiu      without  Scirc  Factos^  or  Venire  Facias^  or  *  -^far* 

diia  ^rela. 

[i.  T  TPON  a  certificate  in  Chancery  of  a  ftatute  merchant, 
KJ  the  conufee  has  a  writ  to  take  the  hody^  and  the  Jherijf 
does  not  make  execution :  but  at  the  return  of  the  tvrit^  the  conufor 
may  come,  and  Jhew  the  acquittajice  of  the  conufee  ef  the  debt  in  bar 
if  the  execution^  and  the  conufee  (hall  be  put  to  anfwer  it,  though 
properly  the  parties  have  no  day  in  Court,     17  E.  3.  3.] 

2.  So^  in  the  faid  cafe,  the  conufor  may  at  the  return  of  the 
VfTitJhew  an  indenture  of  defeajance^  by  which  it  was  granted,  that 
upon  payment  of  a  certain  ium  the  ftatute  fliould  be  void,  and 
aver  the  payment  thereof;  for  before  execution  made,  he  may  plead 
it  without  audita  querela.  Otherwife  it  had  been  if  execution 
had  been  made.     17  £.  3.  3.] 

3*  Execution  wasfued  in  C  B,  upmfljtute  merchant^  and  entdita 
querela  thereupon^  by  which  the  plaintiff fued  another  exectaiom 
thereof  in  B.  R,  wherefore  they  (hall  fend  to  C.  B.  to  certify  the 
record,  and  fo  they  did ;  and  upon  this  they  held  plea  thereof  in 
B.  R«  as  upon  error  brought  there,  and  the  parties  {hall  proceed 
there.    Br«  Jurifdifiion,  pi.  107.  cites  29  AflT.  4. 

.4.  A  man  fued  execution  upon  a  ftatute  ftaple,  and  the  Je^ 
fendant  fued  fcire  faaas  againfi  him  upon  dcfct^anee  by  indenture^ 

and 


and  Ae  conufee  was  compelled  to  anfmr  td  it  without  audita 
querela;  quod  nota.     Br.  Scire  Facias,  pi.  62.  cites  7  H.  4.  31* 

5.  If  habeas  corpus  be  nturmdy  that  the  p^rty  is  imprifoned  by 
execution  uponjiatute  merchantj  and  the  defendant  pleads  a  releafi 
of  the  conufee^  the  Court  cannot  hold  plea  thereof  upon  the  releafe 
without  audita  querela ;  per  Cur.  notwithftanding  that  the  writ  of 
execution  be  returned  here,  by  which  hi  fiied  audita  querela. 
Br.  Jurifdi£lion,  pi.  44.  cites  22  H.  6.  4^.-  > 

6..  Where  the  conufee  hfatisfied  within  thf  thm  by  cafual profit^  f  ^yfi  T 
the  conufor  (hall  have  a  venire  facias  with  a  furmife  thereof,  and 
thereupon  a  fcire  facias.     Br.  Sutute  Merchant,  pi.  16.  cites  15 
H.  7.  14. 


Ld. 

ftatute  of  2060I.  in  6'£liz.  to  L.  D»  and  after  let  the  land  to  H,  thaTthc 
for  21  years^  and  after  let  the  land  to  y.  C.  for  99  years  to  com*  Ld.  Moanr* 
mence  immediately^  and  12  Eliz.  the  land  was  extended  upon  the  -|^f^/-^|^ 
ftatute  at  53I.  per  ann.     The  Lord  Mountjoy  and  his  wife  grant  i^)  Jilde 
the  land  to  Perry  in  fee,  and  during  the  extent  J.  C.  grants  die  both  the 
term  to  h?s  fon.     The  Ld.  Mountjoy  died  j  the  fon  enters  upon  Jj*^^  j^.'"* 
the  conufee  of  the  ftatute,  &c.     Quaere  if  the  leflee  may  enter  Lady 
upon  the  conufee  of  the  ftatute  without  a  fcire  facias.      Ad-  Mountjoy 
jomatur.    Cro.  E.  152.  pi.  31.    Mich.  31  &  32  Eliz.  B.  R.  Jjl^ftj^f  "• 
Cadee  v.  Oliver.  wa«,  if  the 

ibaof  C 
might  enter  upon  the  cooufee  of  the  ftatute  after  hit  extent  expired,  -without  fuing  a  fcire  faciaa  ? 
,  But  the  Court  difchargcd  the  arguing  that  point  by  the  counfel ;  bccaufe  by  the  death  of  the  Lady 
Mountjoy,  the  extent  waa  void,  and  therefore  might  be  avoided  by  entry. 


(F.  a)     Scire  Facias  or  Venire  Facias  j  or  Pleader . 
For  what  Caufes  it  (hall  be  granted. 

[l.  TF  he  who  makes  a  ftatute  merchant  be  taken  in  execution^  *riuh.tie. 
X  and  Jets  forth  the  acquittance  of  the  conufee^  yet  he  (hall  not  Execuuon, 
have  a  venire  facias  thereupon,  but  fliali  be  put  to  his  audita  M.lsE.^a! 
querela.     47  E.  3.     *  Execution  40.     Adjudged.]  24, 

[2.  If  execution  be  fued  upon  a  ftatute  merchant  of  the  body  and  PTrit  ^ft*t» 
landy  and  before  the  return  thereof,  the  conufor  purchafes  an  audita  <*''*«  w/VA 
querela^  though  the  ftatute  be  not  returned,  by  which  the  Court  ^f'^'l? A" 
may  be  mformed  whether  there  be  fuch  fuit  or  not,  yet  for  the  upon  a  tta. 
mifchief,  that  the  conufor  may  be  taken  in  the  mean  time,  and  tute  mer- 
his  land  delivered,  a  venire  facias  may  be  granted  with  a  claufe  of  ^^^^^^^ 
fuperfedeas.     17  £•  3.  b.     Adjudged.]  not  re- 

turtle^,  andf 
the  eotnrfor /ttrmtfiJ  that  the  exfmtim  it  immrrti^  and  pr4tjftd  venirt  Jkcitu  mptm  audita  qnereU^ 
and  could  not  have  it  notwithftanding  the  non-return ;  quod  nota ;  and  yet  the  writ  ought  to  have 
been  returned,  and  the  land  upon  it  delivered  to  the  conufee  by  liberate  thereof,  aa  it  it  Uix<f  .be 
ttine  of  H.  8.    Br.  Sutute  Merchant,  pi.  3a.  cites  39  £.  3.  30. 

3.  If  a  man  be  fever  ally  obliged  in  two  fiatutes  to  two  tneny  and 
execution  isfirjffued  upon  the  fecond  Jlatute^  there  die  conufee  flail 

tl  u  2  have 


57^  %t(mt»  [9^tttfjmu  9C0 

have  fcire  facias  againft  hioi)  becaufe  be  is  in  by  law.     Br.  Scice 
Facias,  pK  ^35.  cites  2  R.  3.  8. 


(G.  a)     Scire  Facias  aci  Re  HaberJum^  or  Audita 

Querela.     In  what  Cafes. 

[l.    \  FTER  an  execution  fucd  upon  a  ftatute  merchant ^  no 

x\    fcire  facias  to  re-have  the  land,  lies  upon  Jhcuslng  of  a 

t  577  ]  ^fi^fi^^  of  ^be  ftatute,  and  furmife  of  the  performance  of  it  ;    bat 

he  is  put  to  his  audita  querela ;    becaufe  this  difaffirms  extscutioa 

to  have  been  ever  good.     33  E.  3.  Execution  161.  Admitted.] 

[2.  If  a  conufor  fues  an  audita  querela  upon  a  defeafance  of  a 

Ifaitute  merchant,  and  alleges  that  he  has  paid  thf  money  according 

"to  the  defeafance,  and  after  the  plaintiff  is  nonfuited^  by  which  his 

hody  is  awarded  to  prifon  j  the  plaintiff  fliall  afterwards  have  a  fci, 

fac.  uponjhewing  of  his  acquit tance^  and  {hall  not  be  put  to  on 

audita  querela  out  of  Chancery  ;  becaufe  the  judgment  was  given 

upon  the  nonfuit  in  B.  thut  his  body  (hould  remain  for  the  debt; 

fur  this  is  grounded  upon  the  records  of  this  Court.     33  £.  3. 

•p_^r-^  161.  title  Execution.  Adjudged.] 

fol^  481.        [3.  ^ftcr  execution  upon  a  ftatiite  merchant  againfi  the  trrie^ 
^PV*— ^   nants  a  fcire  facias  does  not  lie  againfi  the  conufee^  and  the  other 
terlenantSy  upon  a  furmife  that  the  other  tertenants  have  land  liable 
to  the  extent,  which  is  not  extended,  but  is  put  to  his  audita 
querela^  for  this  difaffirms  the  execution.  .33  £.  3«  Audita  Que- 
rela 38.     And  there  diverfity  taken  between  a  r-e  ognixance  in  the 
fame  courts  and  where  it  is  upon  a  flatute  out  of  the  Chancery.  ] 
•Br. Statute      f4.  Jiftet  execution  M^oxi  ^  ^XMtt  merchant,  no  fcire  facias  to 
Merchant,    re-have  the  land  lies  upon  a  furmife  that  the  money  was  paid  before 
S.'c. '  *^*"*  '^^  execution  fued^  and  Jhewing  acquittance  thereof;    but  he  is  put 
.       .      to  his  audita  querela  out  of  the  Chancery,  where  the  execution 
is  awarded  return;;ble  in  Bank,  or  King's  Bench,  fo  che  original 
thereof  is  in  the  Chancery.  Tit.  Scire  Facias  9.   \v\  Abridging  18 
E.  3.  where  that  diverfity  is  taken,  where  the  execution  is  upon 
recognizance  in  the  fame  court,  and  where  it  comes  out  of  Chan- 
cery,    *  28  Aff,  7.  accordingly ;   for  this  furmife  difproves  the 
firft  execution,  and  does  not  iland  with  \t,] 
•Br.Statute       [5-  [So]  after  an  execution  upon  a  ftatute  merchant  no  (cire 
Mcrchan:,    facias  lies  upon  a  furmife  that  before  execution  the  conufor  paid 
|I.^9.  citci  ^^  money,  or  made  agre^nneht  with  the  conufee^  and  [who]  delivered 
the  flatute  to  him  in  Heu  of  acquittance^  and  after  got  the  fiat  ate  and 
fued  execution^  but  is  put  to  his  audita  querela,  becaufe  me  originai 
fuit  is  in  Chancery.     ^43  AiT.  i8.  43  £.  3.  23.    i  H.  7.  14, 
15  E.  4.  6.] 
Conufor  [6.  But  after  execution  upon  a  ftatute  merchant  a  fcire  hsm 

ihaU  not  Hes  to  re-have  the  land  upon  a  furmife  that  he  has  paid  cfter  the 
\ll\^%Mlrt  ^^^  all  the  money y  fheuAng  his  acquittance^  or  party  Jbext/ing  the 
ibt  'term  acquittance^  and  brings  the  refidue  into,  court,  or  that  the  refidue  is 
^*^««/A»  paid  by  cafual  profit^  without  ftiing  an  audita  querela,  becaofe  this 


affirms  the  execution  to  be  good,  and  that  it  is  fattsfied  after  by  acquituMCf^ 
matter  enfuing.  50  E.  3,  16.  21  E.  J.  i.adjudgei  38  E.  3,  12.  orth«the 
b.   Brook,  Scire  facias  87.]  ^'^^''^ 

'  '   -■  money  tn 

cuitri,    Kitch.  of  CourU  232.  tic«  Execuiioot, cites  1  ^  H.  7.  1^1^ 

fy.  [So]  after  an  execution  upon  a  ftatute  merchant,,  it  feems 
a  fcirc  facias  to  re-have  the  land,-  lies  upon  a  furmife  tbnt  part  was 
-paid  before  the  extent^  Jhewi-.g  the  acquittance  of  the  party,  and  that, 
the  reftdue  is  levied  according  to  the  extent  aftenvardsy  and  he  [%  not 
put  to  his  audita  querela;  for  this  affirms  the  execution  to  be 
good,  though  the  extent  be  for  all  the  fum  acknowledged.  See. 
for  this  38  E.  3.  12.  Brook,  Scire  Facias  87.  But  it  is  not  clear 
there  whether  part  was  paid  before  the  extent  or  after,  but  was 
received  hy  the  conufee  before  the  alignment  of  his  eftate^  Therefore 
quaere  this.] 

[8.  Upon  a  ftatute  y? 7^/^  or  recognizance  in  nature  thereof,  if  Theconu- 
the  land  of  the  conufor  be  extended^  upon  furmife  of  payment  afler  J"*"  '^^J^j"*** 
tDt  extent^  and  Jhewing  of  acquittance^  or  upon  paying  of  the  monies  facia*  bcfore^ 
arrear  in  the  court  of  Chancery^  a  fcire  facias  ad  re  habendum  terram  t'^c  ycari 
lies  in  Chancery,  without  any  audita  querela;   becaufe  the  recoe*  «fccxpired» 

J  ^*        ••fi-/"  .  JL»-  /-  ^      unleU  upon 

nizance  and  execution  is  in  xhtfame  courtj  and  this  is  purluant  to  acquittincc» 
the  execution,  and  in  affirmance  of  it.     t  ^5  H.  7.  15. )  or  bringing 

the  monev 
into  couit;  but  after  the  years  expired  he  may  ;   becaufe  in  the  laft  cafe  it  (hall  he  intended  that 
the  party  is  fatisfied,  but  it  (hall  not  be  fo  intended  within  the  year*  without  fpecial  matter  de- 
clared.    Br.  Stat.  Merchant,  pi.  i6>  citct  15  H.  7    1^. 
f  I  do  not  find  it  there. 

[9.  Sc^  a  fcire  facias  lies  upon  a  ftatute  ftaple  or  recognizance 
in  nature  thereof  upon  a  /hewing  of  a  defeafance^  and  alleging  of  the 
performance  of  the  conditions^  and  this  without  being  put  to  an 
audita  querela,  though  it  difaiBrmsthe  execution,  becaufe  the  re- 
cognizance and  original  fuit  is  iy  the  fame  court.  7  H.  4.  31. 
it  alfo  appears  by  the  ftatute  of  11  //.  7.  cap.  10.  that  the  conufor 
iiing  brcught  into  court  by  habeas,  corpus  has  ufed  ia  have  a  fcir^ 
facias  thereupou] 

[9.  Soy  a  fcire  facias  lies  upon  a  ftatute  ftaple  or  recognizance 
in  nature  thereof  upon  a  furmife  of  payment  before  the  execution 
fuedy  and  Jhewing  of  acquittance  thereof,  without  being  put  to  an         « 
*  audita  querela,  though  this  difaffirms  the  execution  ab  initio ;  •  Fol.  4g2. 
becaufe  the  recognizance  and  the  original  fuit  is  in  the  fame  court,  ^      »    ■■» 
.  and  it  is  grounded  upon  a  deed.  Regifter  150.     Such  writ  of  fcire 
facias  upon  a  recognizance  in  Chancery.] 

•[11]  [But  fcire  facias  does  not  lie  upon  the  faid  recognizances  *  ™« »n 
upon  a  furmife  of  any  things  which  extinguijhes  the  recognizance  by  ^riitcd  "**{' 
a  matter  in  fa£t  before  the  execution  fuedy  as  upon  allegation  of  g'Tnd  tho  * 
pwrchafe  of  parcel  of  the  land,  and  fuch  like,  though  the  body  be  taken  toHowing 
in  executiony  but  he  is  there  put  to  an  audita  querela  5  becaufe  it  is  P^^'* '"  ***^® 
grounded  upon  a  matter  in  h&^    Com.  Rofle  72/    Audita  que- 
rela there  brought.  J 

[12.]  j  After  execution  upon  a  ftatute  mercbanty  if  the  body  of  Br.  Scire 
the  conufor  be  taken  in  execution  as  well  as  the  land  extended^  a  ^*«"?t  p^ 
fcire  facias  lies  upon  a  furmife  of  a  thing  which  enfued  after  thi  c.^Br.*^ 

U  u  3  €xt€nt^    "^ 


S7«  fttattttejK  [^ewftant*  «co 

tote  Meiw  gxtini^  whicb  extinguijhis  the  extintj  as^  that  hi  had  furrtnderei  aA 

i3?"cii«  s.  ^^  P^^  ?f  *«  '^^  c«cndcd  to  the  conufee^  or  fuch  like,  without 

C.  accord.  aiijT  audita  querela,  becaufe  the  body  is  in  execution^  and  ifab 

^sjy»  ^y  writ  is  more  fpeedy  than  the  audita  querela,  the  procefs  in  die 

in  brioging  [13]  [But  in  the  iaid  cafe  a  fcire  fiurias  would  not  lie,  but  be 
an  audka  fhould  be  put  to  an  audita  querela,  if  his  body  had  not  been  takgn 
2Jhcre?n  the  ^^  cxecution,  but  only  the  land  extended  j  for  there  would  be  no 
procefi  ia  fuch  mifchief  from  the  detaining  of  the  body  in  prifon ;  for  this  is 
dUlringat,  grounded  upon  a  naked  furmife,  without  any  writing  or  record  to 
pl'Jrici?and  warrant  it.     15  E.  4.  4.  5.  Admitted,  J 

To  in  infioitum ;  and  it  it  not  reaibnable  to  permit  fuch  delay  when  the  party  U  ii\  prifoo.  And 
tfterwtrdt  a  new  fcire  faciu  was  returned  the  fame  Urm.    Nota. 

14.  The  plaintiff  was  relieved  againft  a  ftatute,  and  ordered 
to  have  the  poflfeflion  thereof,  becaufe  the  extender  had  rtceived 
his  debt  according  to  thi  yearly  value.  Toth.  276.  cites  Clcthero 
V.  fieckingham.    Pafch.  21  Jac.  li.  B.  fol.  951. 

C579]  (H.  a)     Scire  Facias.     Statute  Merchant,  Staple, 
Recognizance.  In  what  Cafes  ^  and  for  what  Caufes. 

\l.  TF  a  ftatute  merchant  be  of  100/.  and  conufee  apportions  the 
A  Jiatuie^  and  has  feveral  writs  of  execution  of  body  and  land 
for  feveral  parcels  thereof  in  feveral  counties^  fcilicet,  20/.  in  one 
eountyj  20/.  in  another  county,  andfo  in  other  counties,  and  his  body 
taken  in  London  for  20/..  Upon  tender  of  the  money  in  court  he 
fliall  have  writ  to  the  fheriff  to  deliver  him ;  for  the  writ  of  extent 
in  London  was  to  take  his  body,  and  to  deliver  his  land  and 
chattels  till  the  20L  be  paid,  and  not  till  all  the  debt  was  paid, 
and  therefore  the  flieriff  has  not  any  authority  to  hold  him  in  pri- 
fon after  the  20I.  paid.  16  £•  3.  Execution  49.] 

f  2.  But  in  the  faid  cafe  if  the  body  had  been  taken  before  the  ap- 
portionment^ there  it  had  been  otherwife ;  for  there  he  was  taken 
to  remain  in  prifon  till  the  debt  paid.     16  £.  3.  Execution  49.) 

3.  Scire  facias  iflued  againft  A*  upon  a  recognizance  entered  Into 
by  y.  S, — A.  fays,  that  J.  S.  at  the  time  of  the  recognizance  was 
feifcd  of  other  lands j  now  in  the  hands  ofB.  not  named  in  the  writ, 
and  prayed  a  writ  againft  B.  to  know  why  the  lands  in  his  hands 
fhould  not  be  charged  as  well  as  his,  and  the  writ  was  granted, 
&c.     Fitzb.  tic.  Execution,  pK  37.  cites  Hill.  41  £.  3. 

4.  If  one  acknowledges  %  fiatutes  upon  his  lands  one  after  the 
other,  andfatisfies  the  former  Jlatute,  but  does  not  vacate  it\  and  the 
conufee  of  the  later  ftatute  takes  out  an  extent  upon  the  lands  \  this 
extent  may  be  avoided  until  the  former  ftatute  be  avoided  by  a 
fcire  facias.  (Hill.  22  Car.  B.  R.)  For  the  law  is  not  to  take 
notice  of  the  private  ads  done  between  the  parties :  and  it  does 
not  appear,  that  the  former  ftatute  is  fiuisned.  But  upon  the 
pleading,  and  an  iflue  upon  the  fcire  £icias»  it  will  appear,  wbetber 

«  it 
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it  be  or  no?   2  L,  P.  R.  535,  536.  tit.  Sutute  Staple  and  Mer- 
chant. 

(H.  a.  2)   Scire  Facias;  Necejary  in  what  Cafes,    t^^ifaj^^ 

I,     A       Acknowledged  a  recognizance  of  250I.  to  the  chamberlain 
JlXm    of  London^  and  his  fucceflbrs,  and  afterwards  he  acknow* 
Udged  a flatuU  /iaple  of  20ol.  to  B. — B  fues  execution  by  a  liber atey 
which  is  not  returned:  t\\z  fuccejfor  of  the  chamberlain  fues  execution  , 

in  the  nature  of  an  elegit^  and  has  the  moiety  of  the  lands  of  A.  de-* 
livered  in  execution,  J.  dies.  It  was  rcfolvcd  in  this  cafe,, 
amongft  other  points,  that  the  execution  of  the  elegit  was  good 
enough  without  fuing  a  fcire  facias  againft  B.  being  by  matter  of 
record :  but  it  was  faid,  that  if  the  ihcrifF  had  returned  the  fonner 
extent,  and  the  matter  had  appeared  to  the  court,  he  ou^ht  to  have 
bad  a  fcire  facias  againft  B.  4  Rep.  65.  b.  Hill.  33  Eliz.  Ful-  ^-  -.  - 
wood's  cafe.  L^^OJ 

2.  The  cognizor  of  a  Jlatute  zhtx^2xi%  granted  a  rent^charge*  ^,'**^"^?Z* 
The  ftatute  was  extended,  and  the  cognizee  levied  his  debt,  cofts,  po/j^y  *    *" 
and  damages.     The  grantee  dijlrained  for  the  rent.    All  the  Court  Berkley,  tho 
held,  that  this  diftrefs  was  good  without  fuing  a  fcire  facias  againft  g  >ntc<*^d 
the  conufee ;  for  none  but  the  conufor,  or  his  aiiignee  of  the  land,  ^\^\^  ^he 
iball  *have  it,  and  not  the  grantee  of  the  rent;   and  if  he  cannot  pofleaioa, 
diftrain  then  by  covin  of  the  conufor  he  fliould  be  without  remedy,  buioniydiU 
fmce  he  cannot  have  fcire  &cias  though  the  ftatute  be  fatisfied,  ^u  "^n.. 
and  therefore  he  ftiafll  diftrain.     Jo.  456.  pU  I.  Trin.  16  Car.  And  Croke 
B.  R.     Harwell  v.  Burwell.  {»«»^' !»'»' 

he  might 
diftrain  if  he  will  take  notice  at  his  peril,  that  the  extent  it  determined,  and  the  debt9  damaget« 
and  coUs  levied,  and  thai  he  cannot  have  a  fcire  facias  bccaufe  he  has  no  tit(c  by  record  whereupon 
to  ground  a  fcire  facias;  and  that  the  rule  does  not  always  hold,  that  where  one  comes  in  by 
maiter  of  iccord  he  ought  not  to  be  ouflcd  without  «  fcire  faciasfor  matter  of  record;  tor  he 
whofe  lands  are  extended  upon  an  elegit  upon  a  iccognizance,  after  the  debts  fatisfied,  may  enter 
without  fcire  faci.s ;  but  the  conufee  of  a  ftatute  (bccaufe  he  is  to  have  coft4  or  damages  which, 
•re  not  known)  cannot  be  ouftcd  without  a  fcire  facias.  And  adjudged  for  tbe  granitcc.  ■  Mir< 
124.  pi.  203.  it  159.  pi.  230.  &  207.  pi.  847.  S.  C,  accordingly. 

(I.  a)  Statute  Merchant,  Staple,  Recognizance. 
Scire  Facias  ad  Re  Habendam  T^ err  am.  la  what 
Cafes  it  lies. 

f  I-  TF  the  money  be  levied  according  to  the  extent  by  effluxion  of 
I     time  a  fcire  facias  lies  to  re-have  the  land.     21  £.3. 
ScireFacias  109.  18  £.  2.  Execution  244.] 

f  2.  If  part  of  the  money  be  levied  according  to  the  extent,  and  statute 
part  is  arrears   upon  tender  of  that^  which  is  arrear^  in  courts  a  Mercnanf, 
fcire  fiicias  lies  to  re-have  the  land  within  the  term,  accordin<^  to  c^^^aSd" 
the  extent:   becaufe  all  appears  of  record,  how  much  was.due,/«rm/y?^, 
how  much  levied,  and  how  much  arFear^    21  £.  3.   Sci.  Fac.  that  tee  co^ 

109.]  nyferl^ud 

'  ^  levied  tJis 

dtht  except  10/.  Vfbicb  be  h  rfmety  to  pav^  and  brought  it  into  court,  anj  /?/V,   that  be  is  reuJy  :a 
Under  the  cojti  a^ardlnt  at  tbt  C^urt  fiall avjard^  sod  piaycd  fcire  f»cias  :o  rc-havc  bis  land,  and 

U  tt  i  bad 


58o  dtatttte^  [il^etc^nt,  ^.] 

had  it  by  tward  u  well  aa  upon  degit;  though  Teveral  Taid,  that  it  it  the  coarfe  upon  the  cicgit 

and  not  upon  the  ftaiute  merchant.     Br.  Scire  Facias,  pi.  43.  cites  47  £.  3,  11. So  up<M4pa7- 

ment  of  part  and  tender  of  the  rett,  the  fame  year,  fol.  95.  ibid. Br.  Rcftitutioa,  pi.  ao. 

cites  S.  C.  '.  "  *^ 

^'■^  "^       [3.  J5k/|  in  the  laid  cafe,  if  he  tenders  the  money  to  the  e^ni^t 

♦  F0I.483.  Q^  ^^^  i„  *  courts  and  the  conufee  refufes  ity  yet  he  Ihall  not  have  a 
Br.  sutute  ^^^^^  &cias  upon  this  ad  re  habendum  terram,    22  Aff.  44.  J 

Merchant,  pK  94.  cites  S.  C.  Per  Bank. 

4.  If  the  conufee'  upm  a  ftaiute  merchant  makes  afftgrmuni  after 
he  has  had  execution  of  the  land  by  the  ftatude,  then  the  tender  of 
the  money  (hall  be  made  to  the  afugnee  ;  quod  nota.  And  qtixrc 
if  it  be  not  good  to  the  conufee  himfelf.  Br.  Tender^  pi.  38» 
cites  15  £•  3.  &  Fiteh.  tit.  Refpond.  i. 

1 

I  _ 

(K.  a)     For  what  Caufes  it  (hall  be  granted, 

[•581  ]  [i,  TF  he  who  has  the  extent  by  ftatute  f^aple  takes  more  pro- 

♦  S.  P.  And  J|[    fit  ex  poft  hStOy  by  cafual  profit y  which  is  not  extended 

o*thCT*cJ.  (^*  '*^  ^^'"'  ^f  **^  ^*^*'»  ^^  '^  fecms),  that  is  to  fay,  by  *  zvardy 
Ibalty  hap.  wreck^  *  9r  efcheat  \  upon  this  matter  (hewn,  a  fcire  facias  (hail  be 
peosin  exe-  granted  to  re-have  the  land^  2  H.  4.  8.  b.  f  15  H.  7. 15,  Co.  4« 
Xh         Fulwood67.b.  i5E.4.5-b.] 

makes  a  full  fatisfa£lion,  he  (hall  have  fcire  facias  upon  this  matter.  &r.  Sutute  Merchant,  pi.  1^ 
cites  15  E.  4.  5.     Per  Brian, 

f  Br.  Statute  Merchant,  pi.  16.  cites  S.  C. 

[2.  So  if  he  has  profit  by  fijliing  in* a  river  which  runs  upon  the 
land  extended.     2  H.  4.  8.  b.l  , 

[3.  [But]  if  he  has  levied  the  money  before  the  term  incurred 

by  amending  the  landj  yet  no  fcire  facias  lies  thereupon.     17  £.  3. 

36.  b.J 

Br.  Statute        [4*     -Sw/  if  he  has  levied  part  by  cutting  of  woodj  and  has  re-- 

Merchant,     ceived  the  refidue^  and  of  this  Jbews  his  acquittance^  the  conufor 

pi.  13.  Cites  flj^j  have  a  fcire  facias.     21  E.  3.  i.  adjudged  by  admittance.] 

Br.  Scire  Facias,  pi.  9a.  cites  S.  C— *Br,  Reiiitution,  pi.  10.  cites  S.  C. 

♦  The  ori-  [5.  So  if  he  has  levied  part  by  taking  the  profits^  and  the  other 
ginalis(ei).  ^an  Jhevu  how  much  he  has  levied  in  fuch  manner,  and  tenders  the 

refidue  *he  (hall  have  fcire  facias.     21  £.  3.  26.  b.] 

[6.  If  a  man  acknowledges  a  (latute  to  B.  and  zfttx  pays  pent 

of  the  money  to  B.  and  receives  an  acquittance  from  him,  aiiid  after 

Is.  extends  land  for  all  the  flat ute^  when  he  has  levied  fi  much  upon 

the  extent^  that^  with  what  he  had  received  before^  all' the  Jlatute  is 

fatisfied^  6fc,  the  conufor  may  have  a  fcire  £icias  againft  him  j  for 

it  feems  that  there  is  no  diverfity  where  part  of  the  money  is  paid 

after  the  extent,  and  where  before.     But  quaere  if  he  be  not  put 

to  his  audita  querela.] 

Thonghthe       [7-  Upon  Si  general  avermekt  that  he  has  levied  the  money^  no 

conufee       fcire  facias  (hall  be  granted,  becaufe  peradventure  he  has  levied  it 

?uTmer*"  ^y  ^w'"^'^?  ^*^  '^«^-     17  E-  3-  36.  b.] 

cu.  II. y  ftainu  ftaple,  or  recognisance  in  oatoxe  of  a  fiaiotc  ftaple^  bu  received  the  vhole  debt  by 

cxccation* 


execution,  yet  ctnnot  the  conufor  enter ;    for  he  muft  hold  the  land  antil  he  be  faiitfied  jiot  onlf 
of  hts  debt,  but  of  his  cofts>  damiges,  labours,  and  expenccs.     2  Inft.  680. 

[S.  So  upon  averment  that  he  has  levied  party  an^  of  part  has 
received  the  moneys  and  Jbews  acquittance  of  it,  and  of  the  rejidue  is 
ready  to  make  gree^  he  (hall  not  have  fcire  facias,    17  E.  3.  43.  b.J 

[9.  \i  A.  recovers  debt  or  damage  againjl  B,  and  in  an.  elegit  has 
a  term  of  b.  delivered  to  him  in  full fatisfa£iion  of  the  debt,  though 
the  term  \^  of  more  value^  yet  no  fcire  facias  lies  in  this  cafe,  becaufe 
this  is  done  by  the  jury,  and  not  by  way  of  extent  of  the  land, 
but  delivered  as  a  chattel.  Hill,  ii  Ja.  B.  between  Cumin  and 
Brandling.     Per  Curiam.] 

[10.  If  the  conufor  afier  the  extent  tenders  the  money  to  the  Br.Stitmc 
conufecy  and  he  refufes  it^  yet  he  (hall  not  have  a  fcire  facias  againft  Merchant, 
him  to  account.     22  A(L  44.  Per  Bank.]  P'*  M-  cite* 

^^  S.  C    Per 

Bank  J,  and  S.  P.  but  fays,  that  the  conufor  may  enter  upon  the  cootifec  after  fuch  tender  tod 
refufal,  or  may  have  audita  querela;    but  fays  quxre  of  the  entry.  S.  P.  Br.  £xient,  pi,  n, 

cites  S.  C.  accordingly ;  but  cites  15  H.  7.  15.  and  47  E.  3.  ix,  ift.  and  25  conira;   for  he  (hall 
have  fcire  facias  and  liberate,  and  otherwife  he  cannot  enter. 

[11.  {But"]  if  the  conufor  after  the  trX^nx.  renders  the  money  r*r8zl 
in  courty  he  (hall  have  a  fcire  facias  to  re-have  his  land.     21  E.  3.  Nocwith- 

0..  b.   3.  26.  b.    15  H.  7.  15.]  ftandiDgthe 

the  ftatute  de  Mcrcatoribus  are,  that  all  the  goods  of  the  debtor,  and  all  his  lands  fliall  be 
delivered  by  rcafonable  extent*  to  hold  till  all  the  debt  be  fully  levied,  yet  by  good  conftrnaion 
the  conufor  fhall  have  a  fcire  facias  upon  tender  of  the  debt,  with  mifcs  and  collages*  for  the  land 
vas  delivered  io  nature  of  a  gage,  though  17  E.  3.  43.  b.  and  18  E.  3.  n.  fccm  to  the  con. 
trary;  but  ui  ai  E.  3.  tit.  Scire  Facias  109,  and  47  E.  3.  ix.  a  fci.  facias  was  granted,  iia  £  « 
Scire  F«cias  101.  the  aflignec  of  the  conufor  Ihall  have  the  fcire  facias.    6  E.  3.  53.  accordinglv! 

[12.  But  if  the  conufee  has  compojied  the  land  before  the  fcire 
facias  granted,  he  ihall  have  allowance  of  his  charges  and  cofts. 
21  E.  3.  2.  b.  3.] 

[13.  When  the  conufor  brings  the  money  into  courty  if  he  fays 
that  the  conufee  has  cut  treeSy  he  (hall  not  have  a  fcire  facias  to  put    * 
him  to  anfwer  to  the  cutting  for  damagCy  las  ofwajfe.     21  E.  3.  26. 
b.  30.  b.   Contra  21  E.  3.  2,  3.] 

[14.  Bta  he  may  have  fcire  facias  ad  computandum  for  the  profit  •  3,  st 
made  by  the  cutting  of  the  trees,  and  to  re-have  his  land,  all  arrears  tute  Mer*" 
being  levied  by  fuch  cafual  profit.     ^50  E.  3.  i6.  15  H.  7.  i?    chant, pi.  g, 
HI  E.  3.  26.  b.  30.  b,J  ^     ^*  *^i^*s.  c. 

(L.  a)     Statute  Merchant.     Scire  Facias.  T^l^ 

[I.  \X7HEN  the  money  is  levied  by  cafual  profit  by  him  who  Where  the 

V  V      has  the  land  in  extent,  the  conufor  may  have  a  fcire  «*•/«  » 
facias  as  well  as  a  venire  facias ;  for  this  is  not  in  difeffirmancc  of  ^^l/fff,A 
the  execution,  but  in  affirmance,  and  to  rc-have  his  land.     *  21  E.  ^a» 'by'  ' 
3»  I.  adjudged.  fSO  E.  3.  i6.]  *  cafual  pro. 

nafor  (hall  have  thereupon  a  vtHire  facias,  and  sr^  ibat  u  fcire  faciau    Kitch.  of  cium  Mt. 
ut.  Execotioo,  cttea  1^  H.  7. 14.  wwur«  ^^%. 

*  iSi.  Suitttc 
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*  Br.  Statute  Merchant,  pi.  13.  citca  S.  C.  fayi,  that  the  conufor  (hall  hive  fttrt/uut  agamft 
ktm,  and  not  venire  facias  by  award.— -Br.  Scire  Facial,  pi.  gs.  ciiea  S.  C. 
f  Br*  Sutttcc  Merchant,  pU  8.  ciict  S.  C. 

[2.  If  a  man  fues  execution  by  elegit  upm  o  ncogntxance^  the 
other  may  after  tender  the  rmney  In  court^  and  (ball  have  fcire  facias. 
21  £.  3*  26.  b.  30.  b,  adjudged.  J 


(M.  a)    ,  [Scire  Facias  ad  Re  Habendum  Terram.  j 

fn>o  Jhall  hm)e  it. 

[5^3*]  C^*  nr*HE  tenant  of  the  franktenement  of  the  land  extended^ 
Thtaffifftee  A      thotigh  he  he  a  Jlr anger  to  the  record^  that  \%  to  6y, 

^ fared  \%  though  hc  IS  not  the  conufor,  yet  he  (hall  have  a  fcire  facias  to 
ti^e  aa  of  re-have  the  land,  if  part  hc  levied,  and  part  notj  upon  tender  of  the 
32  H.  8.  rejidue  in  court.  46  AfT.  Scire  Facias  134.] 
f"P'5-^***  [2.  If  a  ftatute  be  extended  upon  land  in  the  hands  vf fever  at 
\ruftalaf'  p^rfom  who  have  fevercl  frankUncnunU  in  fever al  par ceh^  and  part 
jlgxtfif*nd  isJeviedy  and  part  notj  according  to  the  extent,  the  one  who  has 
'^  ^*Jj^f^  ^  yfv^r^/yr^i»i/tf«^/w^«/  of  parcel  upon  tender  in  court  of  the  monies 
Tktmmu^  crrear^*  fliall  have  a  fcire  facias  to  re-have  the  land,  though  the 
theyftre      Others  do  not  join  with  him.    46  AfT.  Scire  Facias  134.] 

^tfaio  the 

letter  and  remedy  of  that  a£l,  bccaufc  the  whole  ia  evi£lcd  from  them,  and  thty  wmy  have  a  rt^ 
axtetti  for  the  whole  debt,  accuiding  to  ihc  words  and  meaaiog  of  that  a£k.  a  fnft,  679.  citca  in 
Marg.  46  AiT.  tit.  Scire  Facias  XS|- 

WhidicaCe  in  46  Lib.  AfT.  bccaufe  it  hai  been  oft m  tniftaken  and  mifapplied  by  many,  wtf 
will  truly  pat  the  fame :  /t.  f fifed  of  hlud^-ttere  and  'wbitf'acre  in  fee,  acknov^edgn  a  fiatute 
merchant  to  J.  and  inffoffs  B  •)'  wbiie^acrf^  f.  fun  exfctrtiom  cf  blark^acTM  oot  of  the  poluffion 
nf  A.  the  conufor,  and  oftvlfitf-acrf  out  of  the  poircflion  of  B.  A.  convejfi  blailt-actt  u  C,  in  fera 
y,  tenant  iy  ftatute  merchant  ajjigtu  bis  inttreft  to  D. — C,  the  affignee  vf  A,  ftiet  a  fchi  facias 
I  .  Mgainft  D»  aHignee  of  J.  avd  fcK^ert  tbe  monty  that  is  behind  ;  D.  the  defendant  fUadi  to  tbe  xorit^ 
for  tlfat  C.  teniae  of  the  freehold  of  whitc>acre,  whereof  execution  waa  alfo  iuert  of  record,  it  not 
named  in  tbe  ivrit  to  whom  this  fuit  was  as  well  given  as  to  the  plaintiff;  judgment  of  the  writ  s 
but  Mon  vlkn-atur,  whereby  it  appears  by  the  rule  of  the  court,  that  any  one  feoffee  may  ham  a  fcire 
fac:a\.  and  tender  tbe  ^vbole  money  to  the  tenant  by  ftatute  merchant,  or  to  hta  alfignee.  Aaother 
exception  was  takrti  to  the  writ,  tor  titat  every  fcire  facias  ought  to  be  warranted  or  grooodcd  upoia 
a  record,  and  this  feire  faciax  it  not  grounded  upon  tbe  record^  but  mamta'ined  np«m  ^fngpfiive  of 
tendering  tbe  mcney^  in  tvbJch  cafe  he  ought  to  have  a  ^>enire facias^  and  not  this  writ  of  fctre  facias; 
<t  non  allocatur.  Whereby  it  appears,  that  partly  upon  a  record,  and  partly  upon  a  fugj^ioo  (no 
f(.i>-c  fdcias  being  granted  wiihoot  fome  fuggeftion)  the  fcire  faciaa,  upon  this  certainty  of  tbe  tender, 
V  /$  maintainable.  Laftly,  it  was  excepted  againftihe  writ,  that  it  appeared  to  the  Court,  thaM 
tfc  roirc  faciax  vuas  brought  by  tbe  affignet  of  black-acre  again 3  the  ajfignee  of  tenant  by  ftatute 
fr.'^'t :  urt.f*  as  each  of  them,  as  well  of  llic  one  part  as  of  the  oiher,  plaintiff  and  defendant,  tuere 
I'i'ft'ii^^rx  fo  tot  record;  ct  non  allocatur,  (or  that  it  had  been  often  fern  that  this  writ  did  lie  aa  well 
*h -:  wrri)  <han;;ers  as  pi  ivies,  and  the  writ  of  venire  facias  alfo  to  make  the  conufee,  bcc.  to  accoonta 
^>:' .  1  iifrt  df>'*s  Belknap,  of  counfel  with  the  defendant,  put  a  eafe  upon  the  (Utute  of  Gloacefter, 
CAP.  3.  1:  is  'ivcn  by  ^atute  (fays  be)  that  if  the  father  alien  the  right  of  tbe  mother,  that  the  foa 
and  h^rr  of  the  mother  (hall  not  be  barred,  if  be  bas  notanTcis  by  defcent,  S(c»  and  other  lands  may 
afier  urfcend  to  Kim  from  his  father,  that  the  alienee  of  the  father  {hall  have  recovery  agaioft  him 
hv  Tcirr  Ucias;  but  if  lands  defcend  to  him  afterwards  from  his  father,  and  be  aKens  the  landa 
wWich  ':c  recovers  as  heir  to  bis  root-her,  the  alienee  of  the  father  Oiall.not^iavea  fcire  £icias  agaioA 
t  V  a!;enre  ot  th?  heir,  which  opinion  is  grounded  upon  thefe  words  in  the  ftatute,  d(Mi9oea  avera 
]^.  tenant  ,id  cC,  the  alieflee  of  the  father),  recovery  vers  luy  (id  eft,  the  fon  and  heir  of  the  mother) 
de  la  L'Sxn  fo.i  mere,  &c  And  therefore  Belknap  concludes,  that  no  fcire  facias  Uea  againft  the 
alirr.':''  'm  that  cafe,  no  more  here*  Whereunto  Thorp  Chief  JuUice  anfwers,  although  it  be  (6  in 
the  r^ir  DMt  bv  Belknap,  it  ia  given  by  the  ftatute,  dec,  wherefore  (fays  Thorp)  will  you  receive  the 
'  TT^ncy,  or  no  ?  Belknap  faid,  yea,  if  be  win  tender  the  miCes  and  coftagea.  Kirtoo,  the  roifes  and 
co'1a:;rs  fhal!  be  taxed  by  the  Court.  Thorp,  they  fliall  not;  fur  we  cannot  know  them;  and 
afietwatcis  he  t?u<icicd  a  demkiBark  for  jnifci  and  collages,  and  the  other  laid  they  were  not 

fu/Ecients 
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tuffictcnt ;  and  tbc  Court  held  them  fufHcient.  Thorp  demanded  if  he  woald  receive  the  money, 
or  no,  for  mifei  and  coftagea,  as  he  tendered,  other^ife'we  will  (faid  be)  re<bail  to  the  party  bW 
money*    And  afterwards  he  received  the  fame,  and  the  plaintifi  had  execution.    •  Inft.  679, 68o* 

[3.  If  A.  acknowledges  a  ftatute  to  B*  who  extends,  and  after 

A.  grants  the  reverfion  by  fine  to  C\  and  B.  attorns,  C.  thi 
granteiy  though  he  is  not  privy  to  thi  record^  yet  upbn  a  furmife  that 

B.  has  levied  the  money  by  cafual  profits,  (hewing  how,  he  (bail 
have  a  fctre  facias  to  re-have  the  land.  32  £.  3.  Scire  Facias 
lox.  b.] 

[4.  If  a  man  acknowlidgis  ajiatuti  to  A.  tf»^  ^^r  acknowledges  fir.  sttfvte 
another  ftatute  to  B   and  after  A.  extends  his  ftatute^  and  then  B.  Merchant, 
extends  his  ftatute,  it  feems  that  when  A.  by  any  means  is  fatisfiedy  5!c*'**"* 
B.  may  have  afcire  facias  againft  him  to  account,  becaufe  his  fta** 
tute  is  to  have  eiFedt  after  fatisfadion  of  the  firft  ffaitute.] 

[5.  In  the  faid  cafe^  if  A.  fues  execution  upon  his  elder  ftatute,  Br.  Statute 
and  after  B.  fues  execution  upon  his  ftatute,  and  the  ^r/^  r/-  Merchant, 
turns  that  it  is  in  execution  to  A  by  an  elder  Jiatute^  and  that  it  is  Pj*  "'  **** 
worth  5  marks  a  year ^  B.  fliall  have  a  fcire  facias  againft  A»  upon 
ihewing  to  the  Court  that  part  of  the  money  for  which  the  extent 
was  made  to  A.  is  levied  according  to  the  extent,  and  that  the 
refidue  is  acquitted  by  A.  and  (hews  the  acquittance  to  the  Court, 
B,  Jhall  have  a  fcire  faciiis  thereupon  againft  A,  to  have  the  land 
in  execution  upon  bis  ftatute,  the  fherifF  having  returned  the 
value  of  the  land  by  the  year.     38  £•  3.  I2.  b.     Brook,  Scire 
Facias  87.] 

6.  The  ajjignee  of  the  conujor  after  execution  had  upon  a  fbtute  V  eZ±'\ 
merchant  fliall  have  a  fcire  facias  to  re-have  the  land.  Br»  Dc-  *■  ^  ^  J 
puty,  pL  i8.  cites  32  £•  3.  and  Fitzh.  Scire  Facias  loi. 

(N.  a)     Scire  Facias.     Againft  whom  it  lies. 

f  I.  TF  tenant  by  ftatute  merchant  leafes  parcel  of  his  efhte,  and  Fitzb.  tie. 
1  lejfee  levies  the  debt  by  cafual  profit^  the  fcire  fiicias  lies  ^«««""?«* 
againft  the  lefTor  and  not  the  lelTcc.    50  E.  3.  16.]  t'ct'^ 


Belk. 


[a.  But  if  tenant  bv  ftatute  merchant  Uajes  all  his  eftate,  if  Fitzh.  tit. 
grantee  levies  the  debt  oy  cafual  profit,  the  fcire  fecias  lies  againft  p*^"**^"* 
him.    50  £.  3.  16.    4  Air.    Scire  Facias  134. J  s.'<?.*pct^ 

Bdk. 

[3*  But  if  be  has  levied  the  money  before  the  grant  over^  the  ^^- 1>^ 
fcire  &cias  lies  againft  both.     50  £.  3.  16.]  Execution, 

<*  -^  •»  J  .       pi.  44.  citet 

S.  C.  per  Belk. 

[4.  But  Brook  in  abridging  this  in  title  Scire  Facias  208.  faySy 
Aat  it  lies  againft  lefllee,  but  makes  a  quaere  of  it.  j 

[5*  If  the  conufee  of  the  ffattute  levies  part  of  the  money  by  f^mAm^ 
cafual  profit^  a^d*  receives  the  refidue^  and  after  grants  over  his  *FoL485. 
f/tate^  die  fcire  facias  may  be  brought  againft  the  conufee.     21  £•  ' 
3.  I*  adjudged  by  admittance.    But  there  iC  does  not  appear, 

whether 
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whether  he  levied  it  beFore  the  grant  over,  but  it  Cettns  it  is  ib  ta 
be  intended ;  for  his  acquittance  is  fhewn.] 
Br.  Statute       [6.  If  >/.  acknowledges  a  JiatuU  U  B^  and  after  acknowledges 
Merchant,    another  Ji at ute  to  C,  and  B,  fues  execution  of  the  land,  and  lee^et 
S.  C,*  "***  ^'^  ejlate  to  D,  and  after  A*  devifes  the  land  to  his  feme  for  ufe^ 
and  dies,  and  then  G,  fues  execution  of  the  land,  and  the  fheriff 
returns  that  it  is  extended^  and  in  execution  to  B.  upon  an  elder 
ftatute,  and  extends  the  land  at  five  marks  a  .year.     In  this  cafe 
C.  upon  a  furmife  that  part  of  the  money  was  paid  to  B.  and 
(hews  hi&  acquittance,  and  that  the  refidue  is  levied  according  to 
the  extent,  and  that  the  fetlie  will  not  fue  the  fcire  facias  to  re- 
have  the  land,  he  (hall  have  a  fcire  facias  againft  D.  to  have  exe- 
cution ;  for  other  wife  he  never  (ball  have  execution,  and  D.  has 
the  eftate  of  the  conufee.      38  ii.  3.   12.  b.     Brook,  Scire 
Facias  87.] 
•  Orig.  11         [7.  If  conufee  fues  execution  upon  a  ftatute  merchant,  and  after 
b**^i"fccin»  ^^"^  ''  ^*  another^  the  conufor  may  fue  ♦  fci.  fa.  againft  the 
it.  fhouid  be  conufee  onlyj  without  naming  the  aflignee,  and  the  affignee  cannot 
(fcire  ia-      come,  and  pray  to  be  received,  to  fave  his  term,  upon  furmife 
T*^cafc^"*^  that  it  is  brought  by  collufi»n  by  conufor  to  make  him  lofe  his 
{ecmstobe  term  ;  for  if  it  be  fo  brought,  the  affignee  may  have  an  affiie,  in 
inifcitcd;     which  the  coUufion  (hall  be  tried ;  for  it  is  not  within  the  (latute 
Ib'fcrve  •"iw  *°  ^^^  ^^^  ^^^"™  which  IS  Uncertain.     21  £.  3.  X.     Adjudged.  J 

Ricniion  of  affignee  in  the  year  book  of  %\  £.3.  1. 

[8.  If  A.  conufee  of  a  ftatute  extends^  and  after  ajjign^  over 

the  extenty  and  after  part  is  levied^  conufor  renders  the  ref$due  of  ^the 

money  in  Courts  a*td  Jbews  the  acquittance  of  the  conufee  in  Court^ 

he  (hall  have  a.  fcire  facias  againft  the  conufee  and  the  affgnee  \ 

and  if  at  the  return  fcrved,  the  conufee  makes  default^  and  the 

affignee  comes,  and  diftrefs  awarded  againfl  the  conufee,  and 

[  5^5  1  '^^'^  ^^^^  given  to  the  affignee,  and  at  another  day  the  conufee 

being  in  ward  of  the  marfhal  for  other  caufe,  and  being  brought 

to  the  bar,  but  the  afftgnee  makes  default  yet  the  conufee  (ball  be 

put  to  anfwer  the  debt,  though  the  monies  brought  into  Court  do 

not  belong  to  him,  but  to  the  aflignee ;  for  the  land  (hall  not  be 

held  in  gage,  if  the  conufor  be  ready  to  pay.     15  £.  3.    Re- 

fpond.  3.     i\djudged.] 

B'.  SfMD-e        g    If  a  man  makes  two  ftatutes  at  two  fveral  times^  and  the 

\Uichai>:,    fccond  conufec  his  firft  execution^  the  oiher  /ball  have  fcire  facias 

s  c.'  ^"  *  ^^-^'^^ft  him  to  have  execution,  becaufe  he  is  ia  by  the  law.     Br. 

Statute  Merchant,  pi.  37.  cites  2  R.  3.  8. 
!*.i;.  StJtu-e        10.  And  if  the  (herifiF  returns  the  conufor  deadj  the  conufee  (hall 
.\r.:ich.in»,    Y\2ive  fcire  facias  againft  the  heir  and  the  tertenants,  and  therefore, 
i>.  c      "  *  i^  fccms  that  he  (hall  not  have  the  goods.     Br.  Statute  Merchant, 

pj.  37.  cites  2  R.  3,  8. 
Ow.  69.  J  I.  A  ftatute  was  acknowledged  in  Auguft^  and  the  hmd  was 

Mm  i.oy  v.yj/^  lYi  November^  a  fcire  facias  was  fued  out  in  two  days  after  the 
s.^r^'irm.  ^**'^»  ^^^  \2i\\^%  (hall  not  be  charged  in  the  hands  of  the  vendee, 
42  El  z.  but  the  inrolment  of  the  bargain  and  fale,  after  fcire  facias  fued  out, 
Thr  CO        Q^^i]  \^^^^  relation,  and  the  writ  is  not  brought  againft  the  tenant 

of 


statutes;  [^etc^mtt^  9co  -  585 

of  the  land,  who  is  the  purchafor.     2  And.  i6o.  pi.  88,     Mallory  out  a  fcire 
V.  Jennings  and  fireden.  I*a*r*ft  h 

cooufor,  before  the  deed  was  iorolled,  and  had  judgment  to  have  execution.  The  qucAion  waf» 
ifthc  bargaiaor  was  a  fafficient  tenant  againii  whom  the  execuiion  was  fuid  ?  After  many  argu- 
ments it  was  adjudged,  that  the  fcirc  facias 'Was  not  well  awarded,  and  judgment  was  given  lor 
the  plaintiff. 


(O.  a)      [Scire  Facias.]      How  it  fhall  be  [as  to 

Co/is  and  Damages.] 

[i.  TF  execution  be  fued  upon  a  ftatute  merchant,  ftaple,  or  re- 
A  cognizance  in  nature  thereof,  and  the  land  extended  and 
delivered  within  the  years  of  the  extent  by  effluxion  of  time^  no  fcire 
facias  lies  to  re-have  the  land  without  a  fpeeial  furmife  that  the 
conufee  is  fatisfied^  as  by  payment  and  acquittance,  or  bringing  the 
money  arrear  into  Court,  or  by  cafual  profit,  or  fuch  like ;  for 
it  may  be  that  the  conufee  has  levied  it,  and  yet  the  conufor  (hall 
not  have  the  land,  as  if  the  land  he  worth  20/.  a  year^  and  it  is 
extended  at  loL  a  year^  yet  he  /hall  not  be  aided.  15  H.  7.  15. 
32  E.  3.     Scire  Facias  loi.] 

[2,  But  afler  the  years  of  the  extent  are  pad  by  effluxion  of  s.  p  And 
time,  a  fcire  facias  lies  to  re-have  the  land  without  any  fpecial  ?trii\i^cy, 
furmife\  becaufe  by  intendment  the  debt  is  levied,  and  yet  it  may  '^^'^  */'«'' 
be  that  the  damages  and  cofts  are  not  fattsfied,  or  that  he  has  Ylrjeatb  of 
caufe  to  hold  over;  but  this  (hall  come  of  the  other  part  upon  the  theconujor^ 
return  of  the  writ.     15  H.  7.  15.]  ffne  facias 

the  exfnit<nrt»  But  Brooke  fays,  it  feems  that  the  conufee  never  (hall  have  fcire  facias  to  execute 
ftatute  merchant,  nor  itatute  ftaple,  though  the  coiMifec  dies.  Br.  Scire  Facias,  pU  123.  cites 
S.  C.  I  Br.  Sutute  Merchant,  pi.  x6.  cites  15  H.  7.  14. 

[3.  After  execution,  if  a  fcire  facias  hefucdxo  re-have  the  land 
upon  furmfe  that  the  conufee  is  Jatisfied  by  cafual  profiiSy  he  mujl 
/hew  in  fpecial  by  what  cafual  profits  he  has  lovied  it,  as  by  cut- 
ting of  wood,  by  heriots  or  ward  fallen,  otherwife  the  writ  does 
not  lie.     32  E.  3.     Scire  Facias  101.] 

[4.  Jfter  an  execution,  and  the  years  expired  according  to  the  [  c%6  'X 
extent^  a  fcire  facias  lies  to  re-have  the  land,  without  tender  of  any       _^_ 
fumfor  coflsy  damages^  *  or  expenCes^  [but]  this  (hall  come  in  qiief-   «fo1.486. 
don  upon  the  return  of  the  writ  and  demand  of  the  other  part.] 

[5.  \But'\  a  Icrre  facias  lies  after  execution  to  re-have  the  land 
within  the  term  of  the  extent  upon  the  faid  furmifes  that  all  is^paid^ 
or  part  paid  /hewing  the  acquittance  and  tender  of  the  refidue^  or 
of  fo  much  in  Court^  or  that  all  is  levied  Jfy  cafual  profits^  without 
bringing  in,  or  tender  of,  any  thing  in  Court  for  cofts  or  damages 
before  the  award  of  the  writ.     46  AfT.     Scire  Facias  134.] 

[6.  But  11  E.  3.     Scire  Facias  loi.  there,  before  the  award 
of  the  writ,  cofts  and  damages  [were]  tendered  j  for  he  mayfo  doy 
but  he  is  not  compellable  as  it  feems.] 
,  [7.  But  in  the  faid  cafes  upon  the  return  of  the  writ,  and 
(hewing  of  the  other  part,  that  be  had  fuftained  cofts  and  da- 
mages. 
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mageSy  then  he  ought  to  tender  in  Court  the  cofts  and  damagfSm^ 

46  £•  3*     Scire  Facias  109.  j 

[8.  But  in  the  faid  cafes  if  the  plaintiff  in  the  firire  facias 

tinders  afumfor  cofts  and  damagis^  it  feems  the  Court  is  to  adjudge 

whether  that  which  is  tendered  htfufficient.'\ 
Thecofla  [o.  But  ^6  ACC.  Scire  Facias  134.  it  is  (aid,  that  the  Court 
mAo^aii  fl^^^oo^  adjudge  whether  it  be  fufficient,  but  the  defendant  ought 
beuxed  by  to  acccpt  or  refufe  it  at  his  peril,  and  fo  it  was  there  done ;  but 
theCoart;  it  feeois  the  Court  mav  adjudge  it  well  enough,  as  15  H.  7.  i6. 
^i^lX^'  Co,  4.  Fulwood  67.  b.  Upon  Jiatute  Jiaple  the  Chancellor  fiaO 
by  Thorp;    adjudge  it ;  for  he  may  aiTefs  it  as  well  as  a  jury.] 

ior  he  faid 

that  they  caanot  know  them.     2  Inft.  6S0.  cites  46  AIT.  tit.  Scire  iTacias  134. 

By  fome  of  the  juftices  the  conufee  upon  ftatute  merchant^  or  ftaplei  fliall  recover  hts  coftt, 
datqagca,  And  expencci,  but  they  were  or  different  opiniona'aa  to  the  nunner  bvw  he  (hall  be  le- 
compeucfd  of  his  daoMgrs;  Fairfax  faid  that  it  (hall  be  where  tlie  years  are  expired,  and  the 
conufor  fuesfcire  facias  to  rehave  hia  land,  then  the  conufee  may  allege  hb  damagea  and  coQs,  utA 
the  Chancery  OuU  affefs  them  at  difcretion.    Br.  Sutute  Merchant,  pi.  16.  cites  15  H.  7.  14. 


(P.  a)     Scire  Facias  ad  computandum.     In  wliac 
Cafes  it  (hail  be  ad  computandum. 

f  I.  TF  tenant  by  fhttute  merchant  holds  over  his  term  acatr£ng 
X  t9  the  extenty  the  conufor  ihall  have  a  fcire  facias  ad  com- 
putandum againft  him,  and  by  this  he  ihall  be  reftored  to  all  the 
ifliies  which  he  has  taken  over  the  fum  due*     18  £.  2.     Exe- 
cution 244.] 
Elegit  was        [2.  If  the  tenant  by  ftatute  merchanty  orftapUy  within  the  term 
extended      hyif^  the  fum  arrear  by  cafual  profit^  there  the  fcire  facias  may  be 
cognisance,  to  rehave  the  land,  and  ad  computandum  \  becaufe  the  fum  which 
and  the       he  has  levied  by  the  cafual  profit  is  not  certain  till  the  account 
fmi? snd     "**^»     3*  E»  3»     Scire  Facias  loi.     Such  writ  granted.] 

tendered  die  money  to  the  Court,  and  prayed  fcire  facias  to  rehave  his  land,  and  faid  that  he  bad 
cut  tret*,  and  frayed  that  be  by  the  fame  torit  Jbou/d  anfwer  to  the  ti/aj^e,  and  had  it  accordiocly* 
and  at  the  day  he  did  not  tender  the  money  as  above ;  for  he  /aid  that  after  tbit  the  defendant  thui 
iavUd  ail  by  eafital  proJSttf  and  8/.  moret  and  prayed  to  rehave  his  land,  and  that  the  defendant 
render  the  81.  »nd  anfwcrs  to  the  wafte,  and  the  defendant  demanded  judgment  of  the  writ,  for  by 
Tcafon  of  the  wafte  he  oaght  to  have  had  writ  of  account ;  and  becaufe  thofe  two  pointa  could 
not  well  ftand  in  one  writ,  therefore  the  plainiiif  prayed  to  rehave  his  land,  and  relinqoilbed  the 
other  points,  tnd  had  it  by  award.    Br.  Scire  Facias,  pi.  93.  cites  %o  £.  3.  %,  30. 

r  ^87  3  3«  Scire  fiicias  ad  computandum  does  net  lie  againft  conufee  upon 
Br.  Statute  a  Jlotute  merchant  or  Jiaple  \  ^er  Bank  J.  quod  nota  bene,  fir* 
Merchant,    Scife  Facias,  pi.  153-  cites  22  hSL  44. 

pi.  •4.  citn  »  r         -^^  T-r 

s.  c. 

« 

But  if  he  4*  If  a  man  has  execution  upon  a  ftatute  merchant,  and  the 
h«d  leafed  tuiufee  leofcs  all  bis  eftate  aver  to  one  who  levies  the  money  hy  cafual 
udTnoir the  P^P^h  11^  ^>s  c^<^  f<^'re  facias  ad  computandum  lies  againfithe 
whole,        lejjee.    Br.  Statute  Merchant,  pi.  8.  cites  50  £.  3.  i6.    Per  Belk. 

fcire  facias 

•d  computasduiD  lici  mgahijt  the  emmfte*    Br.  Stitttte  M^chtnti  pl«  8.  cites  50  E.  3.  i€.  per  Bdk. 

(P.  a.  2)    Avoided 


(?•  a.  2)    Avoided  for  what  Caufe ;  and  Pleadings. 

I.  XH  fcire  facias  upon  a  recognizance  againjl  tertenants  afief 
A,  the  diath  of  the  conufor^  they  pleaded^  that  one  A^  held  fi 
much  of  the  fame  land  charged,  and  is  not  zvamed^  judgment  of  the 
turit;  and  becaufe  the  party  could  not  deny  it,  the  writ  was 
abated,  &c.    Fitzh.  tit.  Execution,  pi.  139.  cites  Trin.  17  E.  2, 

•  2.  if  execution  be  made  on  a  Jiatute  merchant,  and  the  /^r- 
tenant  brings  ajfife^  the  other  cannot  plead  the  execution  in  bar^  unlefs 
the  liberate  be  returned \  per  Poole;  quod  Mowbray  conceflit^ 
if  he  he  a  Jlranger  to  the  recognisance  \  contra  if  he  be  privy  to 
the  recognizance,  fir.  AiEfe,  pi.  214.  cites  17  AfT.  24.  Brooke  ^ 
fays,  nota  the  difference  by  him,  and  quaere;  for  he  that  was 
grieved  was  purchafor  after  the  recognizance  made. 

3.  In  aflife  by  ftatute  merchant  payment  and  acquittance  is  no 
plea;  for  if  execution  was  made  there,  notwithftanding  there  be 
payment  and  acquittance^  the  defendant  is  put  to  audita  querela. 
Bt.  Statute  Merchant,  pL  26.  cites  28  AiT.  7. 

4.  Note,  it  appears  often  in  the  book  of  ailife,  that  he  who 
.  pleads  that  the  land  was  delivered  in  extent  by  ftatute  merchant^ 

elegit,  &c.  and  juftiiic^^  his  plea  in  bar  -by  it,  ought  to  aver  that 
the  monies  are  not  yet  levied.  Br.  Pleadings,  pK  63.  cites  31 
Aff.  28. 

5.  In  ai&fe  brought  agalnft  tenanf  by  ftatute  merchant,  he 
pleaded  that  he  was  Jeifed  [and  admitted  good]  and  yet  he  has  only 
a  chattel.     Br.  Aifife,  pi.  348.     Per  Brooke  uppn  38  Aft*.  4. 

6.  Scire  facias  againji  R,  as  (on  and  heir  of  B.  io  have  exe» 
^ution  out  of  a  recognizance  made  to  the  plaintiff  by  the  faid  B. 
Pole  (aid,  the  writ  does  not  furmife^  that  we  have  land  by  defcent ; 
and  if  we  have  not  land  by  defcent,  the  writ  does  not  lie  againfl 
us ;  judgment  of  the  writ.  Prifot  faid,  in  debt  againft  the  heir  he 
fliall  not  (ay,  that  he  has  land  by  defcent.  Afcue  faid,  they  are 
not  alike ;  for  his  declaration  Jhall  be  comprehended  in  the  fcire 

facias^  and  not  fo  in  debt,  by  which  the  writ  (hall  be  fued  againft 
him  as  tertenant  if  he  knows  any  thing  to  fay  why  he  (hould  not 
have  execution  of  the  land  which  his  father  had  at  the  day  of  the 
recognizance  made ;  for  of  this  you  (hall  have  execution,  &c.  and 
of  no  other  land ;  quod  Curia  concefiit.  Fitzh.  tit*  Execution 
13s.  cites  Mich.  27  H.  6.  *[  588  ] 

7.  A  man  fued  execution  of  a  ftatute  merchant,  and  had  capias  ^^^^p^* 
sut  of  the  Chancery  returnable  before  the  jujices  of  C.  B.   i  c  Hill.  ^f*"^!I?°• 
and  the  Ibertff  returned^  non  eji  inventus.     Littleton  prayed  an  fuci  cxe- 
eilias  capias  and  extendi  facias^  and  could  not  have  it  without  cution  in 
Jbewing  the  obligation ;  and  if  the  partv  be  taken  and  brot^ht  to  2l^°^^, 
the  bar,  and  no  obligation  is  *  to  be  ihewn,  he  ftiall  go  at  large ;  fite/fafii 
per  Prifot.    And  fo  tee  clearly,  that  the  ftatute  ought  to  be  (hewn  ^  "^*^l 
at  firft ;  for  there  is  not  any  inrdment  of  it.     Br.  Statute  Mer-  oWi^ation 
chant,  pi.  18.  cites  37  H.  6.  6.  to  btve  the 

.     M   ..         «  .  c«piai,  but 

tie  lluU  not  (hew  u  to  4rtv  eftMttioM  •/  the goids,    Goke  fai<3,  he  tboagbt  not;  for  the  v/rit  re- 
mtitii  tn  the  Chaf^fry^  tad  once  (bcwiog  futfUet  In  one  Coart ;  for  there  the  writ  JUll  ijfue  /• 
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mageSy  then  he  ought  to  tender  in  Court  tie  c^fts  and  damagiSm^ 

46  £•  3*     Scire  Facias  109.J 

[8.  But  in  the  faid  cafes  if  the  plaintiff  in  the  fcire  facias 

tiwUrs  a  fumfor  cofts  and  damages^  it  feems  the  Court  is  to  adjudge 

whether  that  which  is  tendered  htfitfficient,'\ 
The  coEs         [o.  But  £fo  AiT.    Scire  Facias  1 34.  it  is  (aid,  that  the  Court 
Mtu^Oiaii  ^^^^^^  adjudge  whether  it  be  fufficient,  but  the  defendant  ought 
^uxed  by  to  accept  or  refufe  it  at  his  peril,  and  fo  it  was  there  done ;  but 
theCoart;   it  feems  the  Court  mav  adjudge  it  well  enough,  as  15  H.  7.  i6« 

bTtfoJ^rr'  C?-  4-   /^I'^o^  67.  b.     Upon  Jiaiuto  Jiaple  the  Chancilbr  fiedt 
by  Tborp;    adjudge  it ;  for  he  may  aiTefs  it  as  well  as  a  jury.] 

lor  he  faid 

that  they  cannot  know  them.    2  Inft.  680.  citca  46  AflT.  tit.  Scire  iTaciaa  134, 

By  (bme  of  the  juftices  the  conufee  upon  ftatute  merchant,  or  ftaple,  fntXi  recover  faia  coAt, 
datqagea,  jand  expenceaj  but  they  were  ox  different  opinions' as  to  the  manner  btiuf  he  {hall  be  rew 
compeucrd  of  his  damages;  Fairfax  faid  that  it  (hall  be  where  tlie  years  are  expired,  and  the 
conufor  fuesfcire  facias  to  rehave  his  land,  then  the  conufee  may  allege  bb  damageasnd  coQs,  aail 
the  Chancery  (hall  aiTcls  them  at  difcretion.    Br.  Sutute  Merchant,  pi.  16.  cites  15  H.  7.  14. 


(P.  a)     Scire  Facias  ad  computandum.      In  wliac 
Cafes  it  (hail  be  ad  computandum. 

f  I.  TF  tenant  by  ftatute  nurchant  holds  over  his  term  according 
JL  to  thi  extent^  the  conufor  ihall  have  a  fcire  facias  ad  c(Hn* 
putandum  againft  him,  and  by  this  he  (hall  be  reftored  to  all  the 
mues  which  he  has  taken  over  the  fum  due*     18  £•  2.     Exe- 
cution 244.] 
Elegit  was        [2.  If  the  tenant  by  ftatute  merchant^  orftapU^  within  the  term 
extended      j^^-^^  ^^^  yj^^  arrear  by  cafual profit^  there  the  fcire  facias  may  be 

oognieance,  to  rehave  the  land,  and  ad  compuundum  \  becaufe  the  fum  which 
and  the  he  has  levied  by  the  cafual  profit  is  not  certain  till  the  account 
^iwind     "**^*     3*  E.  3.     Scire  Facias  lOi.     Such  wrh  granted.] 

tendered  <he  money  to  the  Court,  and  prayed  fcire  facias  to  rehave  his  land,  and  faid  that  he  had 
cut  trettt  and  frayed  that  behy  the  fame  nvrit  Jhould  anfufer  to  the  nuafte^  and  had  it  accordingly, 
and  at  the  day  he  did  n^  tender  the  money  as  above  \  for  he  faid  that  after  this  the  defendant  oJtd 
UvUd  all  hycafnal  projfSte^  and  8/*  urorr,  and  prayed  to  rehave  his  land,  and  that  the  defendanc 
render  the  81.  and  anfwers  to  the  waftc,  and  the  defendant  denunded  judgment  of  the  writ,  for  by 
Tcafon  of  the  wafte  he  ooght  to  have  had  writ  of  account ;  and  becaufe  thofe  two  points  could 
not  well  (land  in  one  writ,  therefore  the  plaintiff  prayed  to  rehave  his  bnd,  and  relinqoiibed  the 
other  points,  tnd  had  it  by  award,    fir.  Scire  Facias,  pi.  93.  cites  ao  £.  3.  a.  30. 

J  5^7  1      3*  ^^^^  facias  ad  computandum  does  not  lie  againft  conufee  upon 
r.  Statute   a  Jlotute  morcham  or  JiapU  \^tT  Boxik}.  ({}jioA  MXSL  heoc.    fir» 

Merchant,     ScifC  FaCiaS,  pi.  153-  citCS  22  A£  44. 

pi.  84.  CltCi  9  fr  ^^  -w^ 

S.C. 

f 

^«f  ifhe  4*  If  a  man  has  execution  upon  a  ftatute  merchant,  and  the 
had  ieafed  fpnufee  Uofes  all  bis  eftate  oner  to  one  who  levies  the  money  hy  caliust 
ndTnoTthe  P^?^h  ^"^  *is  Cafe  fcire  facias  ad  computandum  lies  agaif^the 
whole,        lejee.    Br*  Statute  Merchant,  pi.  8.  cites  50  £•  3.  i6.    Per  fielk. 

fcire  facias 

•d  computandum  Uet  ngtinjt  she  emnfe^,    Br.  Statute  Merchanti  pi,  8.  cites  50  £*  3. 16.  per  Bdk. 

(P.  a«  2)    Avoided 


(?•  a.  2)    Avoided  for  what  Caufe ;  and  Pleadings. 

I.  TU  fcin  facias  upon  a  recognizance  againji  Urtenants  afier 
A  the  diath  of  the  conufor^  they  pleaded^  that  one  A^  held  fo 
much  of  the  fixne  land  charged,  and  h  not  warned^  judgment  of  tbi 
writ;  and  becaufe  the  party  could  not  deny  it,  the  writ  was 
abated,  &c.    Fitzh.  tit.  Execution,  pi.  139.  cites  Trin,  17  E.  2. 

•  2.  if  execution  be  made  on  a  Jiatute  merchant,  and  the  /^r- 
tenant  brings  ajfife^  the  other  cannot  plead  the  execution  in  bar^  unlefi 
the  liberate  be  returned;  per  Poole;  quod  Mowbray  coiiceflit^ 
if  he  be  a  Jiranger  to  the  recogniscance  ;  contra  if  he  be  privy  to 
the  recognizance,  fir.  AiEfe,  pi.  214.  cites  17  AfE  24.  Brooke  ^ 
fays,  nota  the  difference  by  him,  and  quscre$  for  he  that  was 
grieved  was  purchafor  after  the  recognizance  made. 

3.  In  ailife  by  ftatute  merchant  payment  and  acquittance  is  no 
plea  I  for  if  execution  was  made  there,  notwithftanding  there  be 
payment  and  acquittance^  the  defendant  is  put  to  audita  querela. 
£r.  Statute  Merchant,  pL  26.  cites  28  AiT.  7. 

4*  Note,  it  appears  often  in  the  book  of  ailife,  that  he  who 

.  pleads  that  the  land  was  delivered  in  extent  by  ftatute  merchant, 

elegit,  &c.  and  juftiiie$  his  pka  in  bar  by  it,  ought  to  aver  that 

the  monies  are  not  yet  levied.     Br.  Pleadings,  pi.  63.  cites  31 

Aff.  28. 

5.  In  ai&fe  brought  againft  tenant^  by  ftatute  merchant,  he 
pleaded  that  he  was  Jeifed  [and  admitted  good]  and  yet  he  has  only 
a  chattel.     Br.  Aifife,  pi.  348.     Per  Brooke  uppn  38  Aft*.  4. 

6.  Scir4  facias  againji  R,  as  fon  and  heir  of  B.  io  have  exe» 
^ution  out  of  a  recognizance  made  to  the  plaintiff  by  the  faid  B. 
Pole  faid,  the  writ  does  not  furmife^  that  we  have  land  by  defcent ; 
and  if  we  have  not  land  by  defcent,  the  writ  does  not  lie  againft 
us ;  judgment  of  the  writ.  Prifot  faid,  in  debt  againft  the  heir  he 
ihall  not  fay,  that  he  has  land  by  defcent.  Afcue  faid,  they  are 
not  alike ;  for  his  declaration  Jhall  be  comprehended  in  the  fcire 

faciasy  and  not  fo  in  debt,  by  which  the  writ  fliall  be  fued  againft 
him  as  tertenant  if  he  knows  any  thing  to  fay  why  he  fliould  not 
have  execution  of  the  land  which  his  father  had  at  the  day  of  the 
recognizance  made ;  for  of  this  you  ftiall  have  execution,  &c.  and 
of  no  other  land ;  quod  Curia  conceffit.  Fitzh.  tit.  Execution 
13s.  cites  Mich.  27  H.  6.  *[  588  ] 

7.  A  man  fued  execution  of  a  ftatute  merchant,  and  had  capias  ^"^p^ 
sut  of  the  Chancery  returnable  before  the  juftices  of  C.  B.   15  Hill,  ff  "^^°* 
and  the  Jberiff  returned^  non  eji  inventus.     Littleton  prayed  an  fuci  exe- 
alias  capias  and  extendi  facias^  and  could  not  have  it  without  ^^^^  ia 


Jbewing  the  obligation  ;  and  if  the  party  be  taken  and  brotffiht  to  ^^^fX 

is  *  to  be  inewn,  he  ftiall  go  at  Targe ;  tuuBath 
per  Prifot.    And  fo  fee  clearly,  that  the  ftatute  ought  to  be  (hewn  ^  ^>" 


the  bar,  and  no  obligation 


fliew  the 
Ion 


at  firft ;  for  there  is  not  any  inrolment  of  it.     Br.  Statute  Mer*  obilg^i 
chant,  pL  i8.  cites  37  H.  6.  6.  to  have  the 

capiaSt  but 
he  Hull  not  (hew  it  /•  4rtv  ntteutlm  rf  ibe  goods,    Goke  faui,  he  tbougbt  aott  for  the  ti/ri/  rt^ 
mtitii  (h  the  Ci^fKery^  and  once  ibcwiog  fuificet  In  one  Court  •  for  there  the  writ  JUl/  ijfue  /• 
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ttit  tU  ieJji  trJ/tlfl  tir  gMft  Tttuvailt  In  tbi  fami  Caati :  and  it  the  day  oF  the  return  he  ft  alt 
luTC  liitraU  there;  but  ufm  fiatutt  mfrchami  bi  JkttI  iavt  rafiat,  mii  liter  ivr/<  it  txttud  ibr 
Umdinall  imakitbat  brivlll;  which  cioiit  »  rniraaili  itfiri  the  Jafiim  af  C.  B.  which  a 
tnoihcr  Cwuri,  >nd  ihtrefore  ihtie  bt  fiall  Jheio  ibr  aiiigaiiam  agala  i  quod  Dtnby  tnd  PiiloL 
coocrlTciaot.    8r.  Suiate  Merchapc,  pi.  18.  ciici  37  H.  6.  6, 

8.  ^rtd  per  Prifot,  if  ahJigation  ht  burnt  after  Jbtttnng,  the 
plahtiff' Jhall  not  havt  txeeutian  in  Bank.  Bf.  Statute  Merctunt, 
pi.  18.  cites  37  H.  6.  6. 

9.  And  if  no  obli^atian  tvas  made  lut  only  nagnizance  taken, 
and  the  Chancery  awardi  capias^  C.  B.  Jhall  not  make  execution  tif»a 
it  for  tort,  fcc,     Br.  Statute  Merchant,  pi.  18.  cites  37  H.  6.  6. 

10.  a  ""  "  "  aQs,  that  the  whole  contents  »f 
Jiatuies  1  hejiople  (hall  within  fix  months 

after  th,  ed  in  the  office  of  the  clerk  »f 

recsgnizi  8,  cap.  6.  flawing  the  ftatute  fi 

acknewU  '  clerk  of  recagni'zaneesjbaU  entrr 

tbtfame^  g  9d.fir  every  entry. 

S.  8. '  fuchfiatuti  jhall  be  acknowledged, 

fliatl  not  r  the  aeknojuledging,  bring  unto 

the  clei  Ee^a  acknowledged,  to  the  intent 

that  the  thereof;  every  fuch  ftatute  not  fi 

entered  \  perfmi  as  Jhall  after  the  aeknow- 

lidging  0  _  fe  for  money^  or  ether  good  eonfi- 

deration,  lands  liaSU  to  the  faid  JSatute,  or  any  rent^  leafe,  or  pnft 
tut  of  the  fame. 

11.  Error  in  debt  upon  a  judgment  given  in  debt  before  the 
mayor,  &c.  of  the  ftaplc  upon  a  bond.  And  upon  error  brought, 
the  error  affigned  was,  ift.  That  it  is  ml  averred,  that  the  pariiti 
nrere  merchants  at  the  time  of  the  debt  contrailed:  it  is  averred, 
that  they  were  merchants  at  the  time  of  the  plaint  levied  ;  but 
that  is  not  enough :  for  the  ftatutes  of  27  E.  3.  cap.  8.  &  36 
£.  3.  cap.  7.  require,  that  one  of  them  at  leaft  {faall  be  a  mer- 
chant, zdiy,  It  does  not  appear,  that  the  bond  was  given  fir 
a  matter  concerning  merchandife.  But  the  writ  of  error  was 
quafhed,  becaufc  the  writ  was  directed  majori,  aldc^rmaruiis,  & 
vicecomitibus  civitatis  Briftol,  to  remove  the  record  of  a  judg- 
ment given  upon  a  plaint  levied  before  them  ;  and  the  rccoH  re- 
moredwas  of  a  Judgment  given  upon  a  plaint  levied  before  the 
mayor  and  connables  of  the  flaple.  2  Ld.  Raym.  Rep.  S19. 
Mich,  t  Ann.  B.  R.    Gibbons  v.  Saunders. 


TWitUk  (Q:  a)     Saver  Default. 

llHtdiio  '^  ^N-  ' 

Rollulwre, 

but  fecnt     [1.  TT  is  good  fiver  default,  that  be  was  in^rifontd  in  fueh  a 

hi^bv'.^  wmiTOii  prifon  at  the  time,  fcc.  though  it  was  objeaed, 

tike  i  idd    tbat  be  might  have  made  attorney  for  him.     3  H.  6,  46.  b.  J 

(tail  being  ■ 
,  pltceurhereDagmtleinia  wUlbelookiiiiiftcr,  orflipeAiofiadit,  I  fhtU  add  noMtnU  tbit 
plKe,buicfc(  to  title  DirkULt. 


[2.  TTw 


» 


[2.  The  /am  land  though  he  was  imprifoned  fbr  a  trefpafs 
d$He  by  bimfelf.     3  H.'  6.  6.  46.  JK J 

*  [3-  It  is  g^od  fayer  of  default,  that  be  wsls  hindered  by/«- 
€re(ije  of  water.     3  H»  6.  46.  b,] 

For  more  of  ^CdtUttSt  and  ^taRttest  [9!^etCfiattt)  $Cj  in 

general,  fee  jsiutiita  ;Siuerela,  (fintir;?,  Ctecution, 
l^oioing  obet,  ^reroffatft^e,  lEleeofftiijancfjrt 

and  other  proper  Titles* 


iaw«Mbtab*«iifc*ikM^MaMi^hM*aMB*piM4W 


stealing* 


■**• 


(A)     JE^y  Ow«^  or  Poffefor  of  Goods^  as  by  Bail- 
ment, &c*    In  what  Cafes  fuch  taking  (hall  ba 

Felony* 

» 

1*    A    FORESTER  was  indiaed,  that  he  feloqioufly  rii/  ami  *?'  »k  ^.i 
JLJL    earned  away  trees^  and  the  juft  ices  would  not  arraign  /^/J^'^V 
him;  for  the  trees  are  annexed  te  the  feil^  which  cannot  be  (aid  ahaudtbt 
felony  notwithftanding  that  a  ftranger  bad  done  it ;  and  the  trees,  ''/'a  *»nd 
as  here,  w^r^  i»  the  keeping  •/  thefonjier,     Br.  Corone,  pi.  76.  yJ^Scr^^i/ 
cites  I  a  AfH  32.  mmW 

/^r«  mwy^  that  he  (hould  be  arralgited  of  thii }  quare  tamcii«    Ibid* 

■  • 

2.  It  was  laid,  diat  if  a  man  bails  godds  te  another  to  keep^  and  a  itiati  may 
after  the  owner,  who  bailed  them,  retakes  them  felonioujly^  that  be  ^^*^V"^ 
ihall  be  banged,  ai)d  yet  the  property  was  in  him  \  and  Norton  ^^£1^ 
laid,  that  it  Was  law,  &c.     Bn  Corone,  pi.  45.  cites  7  H.  64  4a.    who^  be 

baiU  thcol 
to  J.  N.  and  after  fteali  them  to  thcHoteilt  to  chat^r  tilt  bailee  of  damage^  thia  is  felooy  \  pat 
Nccdham.    Brook  &ya,  fiutrt  inde^    Br.  Corone,  pU  159.  citca  13  £.  4.  94 

3.  W*  was  indiaed,  for  that  he  hadgo^ds  in  his  keepings  and  j^*^**>*i** 
that  be  felonioufly  to^k  and  carried  them  ati^y  j  and  it  was  doubted  £^^"ul./ 
if  a  man  who  has  goods  in  his  pofieffion,  can  felcUiioufly  carry  chamber* 
them  away :  it  feems  he  cannot  1  for  if  the  taking  be  not  felony,  «^cepi^ 
the  carrying  away  cannot  be  felony;  and  foit  appears  elfewherv.  Ibatwh^ 
Br«  Corone^  pL  45.  cites  7  H«  6.  4l«  loddt  are 

bailed  to  a 
man,  he  eaonot  lake  theitt  felotiifHiily.    Br.  Cofline,  pi.  159.  citca  i^  t,  4.  §■     ,  ,    If  the  party 
be  £ttUty  of  do  trefotfii  to  talU0g  UkS  f  Qodiy  be  caooot  be  guilty  of  fdooy  m  cvryibg  ihcia  away. 
Voik.  XIX*  X  a  Au4 


4  ' 


J589  dteoHnir. 

Aod  from  this  ground  it  bis  been  holdrn,  that  one  who  finds  fuch  goods  j»  I  Uive.  !oS,  mnd  ros* 
Verts  rbcm  to  his  own  ufe  ammo  furandi.  is  no  felon,  and  a  toinoiari,  therefore  il  rouil  lo  3u«, 
that  one  who  4ia|  the  a£luil  pofTcHion  of  my  goods  by  my  dclivciy  for  a  fprcial  purpofe,  »»  a 
carrier  who  receives  them  in  order  lo  ra^ry  them  to  a  rertain  plare,  or  tailor  who  has  thrtn  i«i  m(*cf 
to  make  me  a  fuit/of  clothes,  or  friend  who  u  intiulttd  with  iheni  to  k^ep  for  my  ufe^  canace  be 
faid  to  (leal  them  by  imbczzling  af  tbcin  afcerwarda.    Hawk.  PI.  C.  83.  cap.  33.  S.  ««  3* 

ll*wk.  PI.        4,  But  il  wa5  held  that  the  baiUe  after  his  paJFeJJion  ceterminti^ 

^'^g'^P*  May  ciimmit  felony  0f  the  g09ds  to  him  delivered -^  as  where  tbcy 

that  if  the  ^rc  bailed  to  carry  to  my  houfe,  and  he  carries  them  there,  and 

carrier  after  takcs  them  lecretly,  this  is  felony.     Br.  Corone«  pi.  159. 

-^--y  cites  13  E.  4.  9- 

animo  furandi,  he  is  guilty  of  felony,  becaufc  the  pofTeffion  which  he  received  from  ih«  owaer 
being  dctcrmioed,  bia  fecond  uktng  u  in  all  rcfpc^^s  the  f^nle  as  if  he  were  a  mere  ilianger. 

Sre  pi. «.—  5  But  where  a  tav^rner  delivers  a  piece  [of  plate']  to  the  guefi 
Poph.  84.  i^  the  tavern^  and  he  takes  it  away  fecretly,  this  is  felony ;  for  it 
Mich!  36  ^^^  never  out  of  the  pojfeffion  of  the  houfe.  Br.  Coronc,  pL  159. 
&  37*Eii»,    cites  13  £•  4.  9. 

B.  R. 

Bayncs*!  cafe,  S.  P.  the  owner,  his  wife  and  fervants  then  being  in  the  hoo'c;  and   he!d  i*of  m 

[CQO  1         burglary,  but  to  be  fuch  a  robbery,  whereby  he  was  oufted  of  tlie  bcoe^i  of  ^ 
^^      ^  clergy,  by  (he  ftatute  5  &  6  £.  6.  cap.  9.  aud  v. as  hanged. 

A  filk-  '  6.  A  merchant  alien  fyiils  a  fardel  of  goods  to  a  tarries  to  cany 
hVd  me?  '^  ^^  Exeter^  and  by  the  way  he  opens  the  fardeU  arid  takfs  part 
that  cameto  of  the  goods  ;  and  the  juftices  fat  upon  it  in  the  Exchequer 
vork  in  his  CKamber,  and  after  made  report  to  the  Cliancellor  that  it  was 
•nd^tb^^*'  felony  5  for  the  carrier  had  no  power  but  only  to  carry  it,  and 
workmen  therefore  when  be  did  otherwife  antmo  f<:lonico,  it  is  felony  not- 
Hole  away  withftanding  the  delivery:  and  this  by  the  opinion  of  fevcral 
ETww  "*    jufticcs,  but  not  of  all.     Br.  Coronc,  pi.  159.  cites  ij  E.  4.  9. 

agreed  at  the  fcllions  at  the  Old  RMley,  is  Oftober  1664,  by  Hid«  Ch.  J.  iCdyjDg  tod  Wtid,  that 
this  was  felony,  notwithttanding  it  was  delivered  to  the  party;  for  it  was  delivered  only  to  work» 
and  io  the  intire  property  remained  only  in  the  owner.  Kelyng  35.  Anon  ■  Hawk.  PI.  Cm 
90.  cap.  93.  S.  5.  favSf  it  has  been  refolved  that  even  thofe  who  have  the  pofieflion  of  goods  by 
the  delivery  of  ihc  party,  may  be  guilty  of  felony  by  taking  away  part  thereof,  with  an  intent  i» 
Iteal  it ;  as  if  a  carrier  open  a  pack,  and  take  nut  part  of  the  goods,  or  a  weaver  who  has  received 
filk  to  work,  or  a  miller  who  has  corn  |o  grind,  takcwit  part  ,wi(W  «n  intent  to  (l<;al  ft  ;  in  wbich 
cafes  it  may  uot  only  be  faid  that  fuch  poflclfion  of  a  part  diilinfl  from  the  whole  was  gained  br 
"wrong,  and  not  delivered  by  the  owner,  but  alfo  that  it  w«is  obta'nrd  bafcly*  fraudalemly  sua 
clandeflinely,  in  hopes  to  prevent  its  being  dtfcovevcd  at  all,  or  fixed  upon  any  one  whea  dif- 
cotered.    Hawk.  Pi.  C.  90.  cap.  33.  S.  5. 

< 

7.  A  lord  cannot  be  principal  of  go^dt  of  bis  vilUin-x  -for  if  he 

takes  them  fccretly,  it  is  i\6  felony ;  f6r  be  has  tftle  io  tako^  tbeaiy 

and  therefore  it  feems  that  he  may  be  acceflary.     Br.  Coroo^ 

pi.  215,  cites  29  H.  6.  .      '.  ...      ^  ; 

Ifthe^/-*.'      8,  If  ^a,  man  commits  the  keeping  of  hh'^'odrto  bis  fitrmsnt^  the 

ttclhlcp,    fervarit  cannot  take  thbm  felcfriioUfly^}  fer  they  arc  iit.his  poC- 

oT*hMt^   feffion.    fir.  Corone,  pi.  154.  cites  10  E.  4.^  14.    Per  JBUUng. 

thepiatcin  "    •  *  -  '•        .•.*•..:»,''.       •     .      •  >     % 

'  their  keeping,  or  a  fervant  other  thiaga  in  xbeir  j^eepSogrthia  ia/eloiiy  per  HafT^s  wbq  faid  tfart  a 
buder  was  hanged  for  fuch  an  aA ;  but  per  Brian,  it  catmot  be  felony's  -for  he  danifdtt^e  that  vi 
&  artnii  wBicb  is  in  hia  eoftody ;  «nd.tbe  jufticea  ^txt  pf  ihe  fame  opinioiit  therefore  tpmu 
Br.  Cocone)  pi.  136.  aterg.tlj  7»  sa« 

*  S.  P.  And  fo  if  a  eook  carries  away  the  tluflTyHt'ia  feloAy;  for  the  laiiie  WW  llwafa  in  As 
^oSel&on  of  ih«  mailer.    £r.  Cofrunc,  pL  1^9.  citct  13  £•  i-  9% 


tf  I  iai/a  Sag  of  money  f  myfirvOMt  to  kfgf^t  &e,  ind  bejlte*  w/fh  ft,  this  Is  felony  t  for  whra 
tw  is  m  my  houte  10  keep  it,  there  it  Uimmj  wjh  poffejjton*  Br.  Coroner  pi.  58.  cites  21  H.  7.  14* 
Per  Cutler  Serjeaou 

At  my  hsttier  hat  my  pUie  to  kcep>  and  he  Vfho  keeps  my  bf^rfei  if  thofe  go  4way  wtth  it,-,  it  it   '  * 
fel«)i)v.     13r.  Corone,  pi   58  cites  it  H.  7.  14.     Per  Cutler  Skrjeant. 

But  if  t  dttiver  a  borfe  to  my/enHUHta  ride  in  an  errand^  and  hr  goet  away  with  it«  ^  t  fenJ 
my/ervant  ni'ifb  money  to  pay  at  JL.  and  he  goes  his  way  with  ii,  it  is  not  felony,  the  retfon  it  rhar  I 
delivrrrd  it  ou:  \>t  my  p'>ifiirirn,  but  the  other  remains  in  my  poflielfioo  ;.note  the  diverliiy,  v^hich 
Pi/!c)t,  who  demanded  the  queflion,  did  not  deny,  but  affirmed  it.  Br.  Coron^  pi.  38.-citea 
St  H.  7.  14. 

S<:tjc4nt  Hawkins  fays  it  fcems  generally  agreed,  that  one  who  has  the  bare  char^,  or  the 
fprcul  u<e  of  goods,  but  not  the  poljfcilion  of  them,  as  a  (hepherd  who  looks  after  my  (beep,  or 
a  butlrr  who  takes  care  of  mv  pi^te,  or  a  fervant  who  keeps  a  key  to  my  chamber,  or  a  gueft  who 
hte  a  piece  of  plate  (et  brfoie  him  in  an  inn,  may  be  guilty  of  felony  in  fraudulently  taking  away 
the  fame;  for  in  all  ihcfe  cafes  the  offence  may  as  properly  come  under  the  word  cepit,  the  in* 
Viry  to  the  owner  is  as  great,  and  the  fraud  as  fecrct,  and  the  villainy  more  bafe  than  if  it  haii  bcea 
done  by  a  ftrangcr.     Hawk.  PI.  C.  90.  cap.  33.  S.  6.  ^ 

9  Fettti  is  no  feloa  by  taking  the  g$odi  of  her  barw^  becaufe 
file  has  colouri  therefore  a  fortiorari  the  very  owneh  Br.  Corone^ 
pi.  141.  cites  5  H.  7.  18.  ' 

10.  Ey  the  llatute  2 J  H.  8.  cap.  f.  If  a  fervant  Jball  have  a  Inthecon. 
eajkety  jeweU  or  money ^  or  goods  or  chattel  of  the  mafter  delivered  fj^'"  ftl**"  ^ 
to  him  by  the  majler  to  keepy  and  fuch  fervant  withdraw  himfelf  the  foilow- 
from  the  mofler^  and  go  away  with  fuch  cajket^  tffc.  to  the  intent  »nR  opi- 
toffeal  the  fame^  and  defraud  the  mafter ^  ^c,  or  elfe  being  in  the  Sl^'jJjJJ^t 
fe^vice^  without  afftnt  of  the  mafter^  imhe%%le  the  fame  cafket^  ^e.  ett,in,fh«t 
9r  any  pan  thereof  or  otherwife  convert  the  fame  to  his  own  ufe^  »*  extendi 
with  like  purpofe  to  fteal  ity  he  Jball  be  guiky  of  felony\  if  jucb  Hte'e/?- 
Oifkety  t2tc.  be  of  the  value  ofj^os,  vantt  to  thn 

owner  of 
the  gooda,  both  /it  the  time  v/ien  they  were  Jflivered.  and  alfo  at  the  time  when  they  wereJloUn, 

trQ  I    1     *  2dly,  that  ii  \%firiQly  confined  to  fuch  goodt  as  are  delivered  to  keep^  and  therefore 
^^      ^  that  a  receiver,  who  having  received  his  mailer's  retita,  runs  away  with  thcm^  or  n 
fervant  who  being  ihtrul^ed  to  fell  good*,  or  to  receive  money  due  on  a  bood,.iclls  the  coods,  Ac 
and  dro4rts  with  the  money,  is  not  wi&hio  the  (latuce,  but  that  a  fervant  who  recthftems  m^er*t 
gouis  from  another  fervant,  to  keep  for  the  mafier^  is  as  much  guilty  as  if  he  had  received  them  trom 
the  mailer's  own  hands,  becaufe  luch  a  deliveiy  is  looked  upon  as  a  delivery  by  the  mafter* 

3'*iy,  That  it  includes  not  the  ^vafiing  or  confuming  of  goods,  however  wilful  it  may  be,  nor  the 
taking  away  of  an  oblieation,  or  any  other  bare  cJnfi  in  a{fion, 

4thly,  That  it  extends  not  to  the  taking  of  fuch  i6ings  %vkereof  tbe  aStial proferty  h  not  in  tbe 
Inofier  at  the  time \  and  therefore,  that  if  a  fervant  having  mohcy,  or  corn,  &c.  delivered  to  bim^ 
melts  dovLm  the  money  of  his  own  head,  withont  the  command  of  his  mafter,  lnt$  a  piece  ofptate^ 
«r  turns  ihe  com  into  malty  and  then  runt  attfay  Vfith  them,  that  he  is  not  within  the  ftatute,  becaufe 
tbe  property  of  thefe  things  is  (o  far  chauged  by'altf  rinj;  ibcin  in  fuch  a  manner,  that  they  cannoc      ' 
he  known  again,  and  the  mailer  cannot  anerwards  take  them  without  a  trefpafs:  bat  it  is  agreed* 
that  if  a  fervant  ma^et  afuit  of  clothe^  of  clot  hy  or  a  pair  o^fioes  of  lentber^  deiivtred  to  him  by  tbe 
mafiern  and  then  runs  a%t;ay  fvifh  tbem^  that  he  is  within  the  ftaiute,  becaufe  the  property  is  no  way 
altered;  and  even  in  the  (irft  cafe  whether  the  very  raking  of  the  plate  or  malt  be  within  th« 
iUiute,  or  not,  yet  I  can  fee  no  reafon  why  jhc  whole  ad  of  the  fervant  taken  together,: (hould 
not  be  looked  upon  as  a  converfion  of  the  mafter's  goods  to  bis  own  ufe,  with  an  mtent  to  fteal 
them,  which  brings  it  within  the  exprefs  letter  of  the  flatute;  and  it  hat  been  refolved,-  that  n 
fervant  who  change*  his  mafier's  money  from  filver  to  goldt  hnd  then  runt  away  mtith  it^  •  &c.  i« 
within  the  ftatute;  and  1  can  fee  no  good  diltindion  bawcen  that  and  the  prcfeat  cafe.    Hawk* 
PL  C.  9s.  cap.  33.  S.  19,  23,  J4>  15. 

(B)     0/wbat  tbmgs  it  (hall  be  faid  Felonya 

I.TNDICTMENT  that  W.  N.  felonioujly  took  and  carried  rhtth\tit(%  \ 

J-  tnvay  fix  boxes  of  charters  concerning  the  inheritance  ef  z/^^**^ 

fFo  C  in  the  boxes  beingm   .  Per  Nele,  that  which  ought  to  be  felon  w  fotu  wmh  i 

Xxa     ^  ought '«'^*-  I 
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/tfAi/r^  and  6ught  to  bc  of  thc  valoe  of  I2(J.  and  of  charters  there  is  no  vJiuc^ 
nri  to  dc-  And  per  ChokC)  it  is  no  felony ;  for  charters  are  reaL  and  net 
libofe^vaiue  ^^^^'^'^  '"'^A  ond  therefor r  no  felony  ;  ami  ihe  box  is  of  the  nature 
from  tkerc  of  the  charters  ;  for  he  who  is  attainted  of  felony  (hall  not  forfeit 
iatioM  tbey  his  charters  of  his  land,  but  he  (hdl  forfeit  a  ward  and  term  for 
ttZ/thir'  years  ;  for  thofe  are  chattels  real  ;  to  which  all  the  jufticcs 
which  ctf»-  agreed*  And  after  the  defendant  was  difmilTed  of  the  indi6lnicnt 
nothtjioUn^  of  thc  box  ;  for  it  is  not  felony  for  the  caufe  aforefaid.     Br.  Co- 

plEnT  '•o"^»  pi-  ^54-  cites  10  E.  4-  H- 

on  which  trr  written  alTtiranccs  conccining  Unds,  or  obligaiions  or  covmants,  or  o?hcr  fccurilicf 
for  a  debt,  or  other  chofe  in  a£bion ;  and  the  icafon,  vhcrefoic  there  can  bc  no  felony  in  laUti^g 
'aw.iy  auy  fuch  thiiig,  Terms  to  be,  becaufc,  grn'-raUy  fptraking,  ihev  bung  of  no  manner  of  ufc 
to  any  but  the  owner,  are  not  fuppofcd  to  be-  lo  niuch  in  danger  of  bring  ffolcn,  and  ihcrcioc  need 
rot  10  bc  provided  lor  in  fo  ftrift  a  manner  as  thofc  tnings  which  areot  a  known  pi  ice,  aod  e^cry 
liody's  money ;  and  for  thc  like  reafon  it  i»  uo  felony  .to  lake  away  a  vilUtn,  or  an  infam  iu  ward* 
&c.     Hawk.  PI.  C.  93  cap.  33.  S.  22. 

Hawk.  PI.        2.  A  man  has  a  mere  property  in  fome  things  that  are  tame  by 

"*  ^5^' "J**  nature,  and  yet  in  refptfci  of  the  hafcnefi  of  their  nature  a  man 

ihall   not  commit  any  larceny,  great  or  fmall,  though  he   fteal 

them,  as  of  maftifFs,  blood-hounds,  or  of  other  kind,  dogs,  or  of 

cats;  and  likewife  it  is  of  their  whelps  or  young.     3  Inft.  109. 

3  One  W.  H.  had  in  the  night  digged  up  the  graves  of  diverfe 
fevcral  men,  and  of  one  woman,  and  took  the  winding  Jbeets  from 
the  bodies,  and  buried  the  bodies  again.  Refolded  that  the  pro- 
perty of  the  flietrts  Was  in  the  executors,  adminiftrators,  or  other 
owner  of  them  5  for  the  dead  body  is  not' capable  of  any  property, 
and  thc  property  of  the  fhcets  muft  be  in  fome  bod^ ;  and  accord- 
ing to  this  refolution  he  was  indh^ed  of/elony  at  the  next  affizesj 
but  the  jury  found  it  but  petit  larceny,  for  which  he  was  whipped, 
as  he  well  deferved.  3  Inft.  no.  at  Leiccfier  Ai&zes  in  Lent^. 
10  Jac.     Hain's  cafe. 


[  59^  1  (C)     I^  what  Cafes  the  fteiling  the  fame  things 

may  be  Felony  in  one  Refpeiiy  a?id  not  io  in  another 
Refpcdi. 

S.  p.  /\rg.  I.  tF  one  who  has  no  right,  cut i  dawn  trefi^  and  lets  themJie, 

luUtedbv  ^"^  ^^  another  day  afterwards  carries  them  away^  this  may 

ii^  Court,  be  felony  j  but  not  where  tliey  are  taken  and  carried  away  at  the 

\'cni.  187.  fame  time.     Allen  82,  83.     Per  Cur.     Mich.  24  Car.  B.  R.  in 

B.  R.  io  2.  So  if  SL  man  <:uts  and  carries  away  corn  at  thc  fame  time,  it 

cafe  of  is  not  felony,  becaufe  it  is  but  one  all  \  but  if.  he  cuts  it  and  lays 
Emerfon.—  '^  '^J'*  ^^^  carries  It  away  afterwards,  it  is  felony  5  per  Hale  Ch.  J. 
Hawk.  PI.    Mod.  89.  pi.  35.    Mich«  22  Car.  2.  B.  R.  Anon. 

33.  S.  41.  iayt,  that  fuch  goods,  thc  ftcaUiif(  whereof  n^ay  amount  to  fr!ony,  ottght  to  be  no  way 
fJBxcd  to  thc  freehold,  and  therefore  it  it  no  larceny,  but  a  bare  trefpafs  to  fteal  corn  or  ga^ 
growing,  or  a]>plet  on  a  iree,  or  U-ad  on  a  church  or  houfe;  but  it  ia  larceny  to  lake  them,  bd^g. 
fcVfied  from  tlie  freehold,  whether  by  the  owner^  pr  even  by  thc  thief  himirlf,  if  he  fever  then 
St  OBL  timci  Aod  ihcn  coau  again  «i  another  time  and  ukci  then.    And  the  general  {afon  of 


^tefcattt  of  €outt!cr« 
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this  diflinflion  between  chattels  fixed  to  a  freehold^  and  thofc  lying  loofe,  peihapt  may  be  th'^^ 
hecauf'e  (he  former  not  being  removed, without  trouble  and  diiliculry,  are  not  fo  liable  to  b« 
Qolcfi,  and  therefore  need  not  to  be  fecured  by  fo  fevere  laws  aa  the  otbera  require. 


(D)     lndi£iment  and  Pleadings, 


X .  /^UOD  felonice  abduxit  equum^  is  not  good  ;  for  //  Jhould  be  The  india- 
\J  felonice  cevlt  i3   abduxit.     Br,  Corone,  pi.   159.  cites  J^J;"„'i^^*"^ 
M.  2  E.  3.  and  Itin.  Not.  8  E.  3.  cepUA  «/. 

y el  the  removinj;  of  the  things  taken,  though  he  carry  not  therrt  quite  away,  fatisfics  this-v^ord 
afportavit;  as  if  a  gucU  takci  the  coverlet  ur  ihccts  uft'  his  hcd,  and  rifmg  before  day,  takes  the 
coverlet  or  Ihcrts  out  of  the  chamber  Vkrhere  he  lav  inio  the  hall,  to  the  intent  to  fteal  them,  anc^ 
\kcnt  to  the  liable  lo  fetch  his  horfe,  and  the  hnftler  appnhended  him;  and  this  was  adjudgrd 
larceny  ;  and  the  covi  rlrt  or  (hccts  were  cairi<d  away,  bring  removed  irom  the  chamber  to  tho 
hall,  albdc  they  were  ftiil  in  the  houfe  of  the  pwuer.  So  if  a  nian*s  hoi'fe  be  in  his  clofe,  and 
one  takes  him.  and  as  he  is  carrying  him  away  he  is  apDrchendcd  before  He  ^ers  out  of  the  clof< > 

yet  cliis  is  rufficient  to  make  it  larceny.     ^  Infl.  108.  109. Hawk.  Pi.  C.  ga.  cap.  33.  S.  i8« 

8.  P.  Neither  is  he  lefa  guiliy  who  pulls  off  ibe  h'ooI  imm  anoihei*s  (beep,  or  (bips  their  {kin»| 
with  an  intent  to  ileal  ihem,  or  he  who  intending  to  fleal  iht-m,  or  he  who  mtrndmg  to  ileal  phto 
takes  it  out  of  a  trunk  wherein  it  was,  and  lays  it  on  the  floor,  and  is  furpnfed  before  be  caa 
Mrry  it  off, 

Fpr  more  of  feteaUng:  in  general,  fee  §tX^  JiSatUtae,  tljOUCe 

(C)  Hottger,  a^aftec  anij  feecbant,  and  other 

proper  Titles. 


^^ 


^tetoarD  of  CourtiSf. 


(A)     Ws  Office  and  Authority,  and  how  conjidered. 


€ounty>  hut  in  Court  of  l^iepmxdm  the  fie^ard  h  judgc\  for  there  arc  no  fuitors;  for  where 

.  fuitors  are,  they  are  jadges,  and  not  the  ileward.     IJr.  Judges,  pi.  fto.  cites  6  E.  4.  3^    Per  Chokc^ 

S.  P.  In  county  court,  court  haron^  andbundredt  as  well  in  writ  of  right  patent  as  m  r    rrio    T 

jufticiesand  other  fuits. there;  and  the  (hiriff,  Aeward,  and  bailiflFs  are  not  judges  ■-    ^VJ    J 

there;  quod  nota  bene.     Br.  Judgments,  pi.  118.  cites  3^  H.  6.  5. ^ — S.  P.  And  the  balli£l 

9ad  IheiifF  are  only  miniftcia.     fir.  Court  Baron,  pi.  ai.  cites  6  £.  4.  3. 

2»  Any  that  fupplies  another*i  plaee^  or  that  is  in  any  entploy* 

ment  deputy  to  another,  may  according  to  the  true  fenfe  of  the 

^      word  be  (erm^4  a  fteward  $  as  the  high  ftcward  of  England,  be- 

X  X  3  '     caufo 
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czuCc'  the  king  appoints,  htm  in  divers  matters  to  exerclfe  hi# 

place ;  and  fo  the  under  flierifF  may  be  termed  by  the  name  of 

the  (herifF's  fteward)  being  his  deputy.     And  boiv  properly  the 

lord's  fteward  is  fo  named,  any  man  may  judge  by  this,  that  the 

whole  authority  of  the  'fteward  is  derived  from  the  lord,  as  front 

•  Btit  i  ifd  the  head }  and  not  only  fo,  but  withal  he  ♦  rtpr^ftnts  the  lord's 

^JnnTtTr7h  P^'^f^^  ^^  many  employments ;  for  in  the  lord's  abfcnce  he  fits  as 

cvftijirw'    judge  in  Court.to  puniih  offences,  determine  controveriies,  re« 

4ird  or         dreU  injuries,  and  the  like  \  and  farther,  fome  things  he  performs 

^o  b  pi  ?i.  ^^  ^^^  lord's  name,  and  not  in  his  own  name ;  for  if  the  fteward 

Arg.  iDcafe  admits,  any  copyholder,  or  by  fpecial  authority,  or   particular 

of  Wythert  cuftom,    licenfes    a  copyholder    to    alien,    the   admittance   and 

▼,  licbam.    liQencc  flj^jj  \^^  made  in  the  lord's  name,  and  the  entry  in  the 

court-roll  (hall  be,  quod  dominus  per  fenefcalium   adiriifit  & 

licenciavit,  and  not  that  the  fteward  did  admit  or  licenfe.     Co« 

Compleat  Copyh.  55,  56.  S   45. — S.  P.  Co.  Litt.  61.  a.  b. 

3.  In  a  court  baron  xhc/uitors  are  the  juJges  in  real  cavfes^  hue 
not  inperjinali  per  Shute  J.     Godb.  49*  pL  6o.     Mich.  28  Sc 
tg  Eliz.  B.  R.  Anon* 
By  cuAom        4.  By  prefcripthn  a  Court  may  he  claimed  to  be  held  lefore  the 
dVd  court  >«'«'''•     Godb.  68.  pi.  83,     Mich.  28  &  29  Eliz.   B.  R.  tn 
the  iUwaid  cafe  of  LovEL  V.  GoLSTON,  cites  6  E.  4.  hut  if  there  be  no 
"»»y  *>c        cuftom  or  prefcription  to  warrant  it,  then  2s  4  H.  9.  is,  it  is  coram 
^tiiil       fenefcballo  (Sf  feilatoribus.     And  per  Gaudy,  every  court  baron 
JTuitoig.  Le.  is  to  be  holden  before  the  fuitors,  if  there  be  no  prefcription  to 
316,  Auoo,  the  contrary:  but  a  leet  always  before  the  fteward.     And  ic  was, 
&id  at  the  bar  to  be  the  form  of  pleading  in  the  book  of  entfief, 
that  in  real  caufes  the  Court  was  held  before  the  fuuors,  and  in 
perfonal  caufes  before  the  fteward.     Godb.  69.  pi.  83.  in  cafe  of 
Lovel  v.  Golfton. 

5.  A  fteward  is  an  'officer  of  truft  \  for  he  enters  plaints  rn  the 
Court,  and  furrenders,  and  although  he  has  not  a  judicial  place, 
yet  he  has  a  minifierial  place,  and  the  lord  and  tenants  repofe 
their  trufts  in  him,  and  is  alfo  an  omce  of  JkilL  Arg.  4  Le.  244. 
pi.  397.  Pafch.  8  Jac.  C.  B*  in  cafe  of  the  Earl  of  Ruliand 
V,  Spencer. 

6»  The  fteward  is  hut  a  clek^  and  not  a  judgp\  for  he  fliall 

not  be  named  in  a  writ  of  falfc  judgment,  nor  ftiall  hold  plea  of 

any  adHons  but  under  20s.     Per  Walmfley  J.     2  BrownL  335. 

Pafch.  8  Jac,  C.  B.  in  the  Earl  of  Rutland's  cafe. 

Rtym.  la.       7-  Stewardflxip  of  a  court  baron  is  a  private  ^oing^  and  does 

Avion,  but    110/  concern  the  adminijlration  of  jujlice.     Sid.  40.  pi.  5.     Pafch. 

S.T.aad**^  13  Car,  2,  B.  R.  in  Stamp's  cafe,  did  by  Twifden  to  have  beea 

ihr  Court     io  adjudged  in  this  Court. 

fncltnrd  .       .    ^ 

th^it  a  nianr}«mi]t  lay  to  re ftore  one  to  a  ftcwardfhip  of  a  court  leet,  but  not  of  a  court  baron.    But 

it  was  adjourocd,  and  prcccdcnta  ordered  lo  be  fcarckied,— — See  Maudaroua  (£}. 

9  Lev.  18.  .  8.  Steward  of  a  court  baron  is  jui^ge  of  that  part  of  the  Court 
Mich.  83  that  concerns  the  copyholders,  and  is  regijler  o{  the  other.  Per 
B^R.'The   "^'e  C*^*  J-     Vent.  153.     Mich.  23  Car.  2.  B.  R.    Bcs's  cafe. 

King  V.  the  Churchwarden!  of  Kingfclccre  (eems  to  be  S.  C.  aod  th^cforc  Hak  Cb.  J.  fa>d,  ih»t 
be  u  aa  officer  of  juiUcc,  ualeli  he  be  fteward  41  wiU  oaly.  C^)  ^^ 


) 
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(B)     His  Pozver^  as  to  Fines  ami.  Amercemlnts. 

I.  TF  any  fuitor  prcfcnt  in  Court  refufe  to  he  of  the  jury,  or  if  any 
A  make  another  fach  coatennpr,  or-  any  contempt  or  <JHbbe- 
dience  in  a  court  leet,  the  fteward  mzy  fct  a  fine  iipon  him,  with-'^ 
out  affirming  by  ajfttrori.  But  when  one  is  amerced  that  ftiaH 
be  aflFecred.  Kitch.  of  Courts  84.  tit.  Authority  of  the  Steward, 
cites  10  H.  6,  7.  •  •         ' 

2.  AU  fine^  .in  a  leet  may  be  aflefled  by  the  fteward,  and  all 
amerciament  I  ty  the  affeerors,  and  in  the  avowry  there  for  the 
amerciament,  the  defendant  alleges  prejcription  in  the  ufiiee  ot 
this  afleffing  by  afteerors  j  per  Frowick  and  Kingfmill  J.  Kelw. 
65.  pi.  5.     Trill.  20  H.  7.  Anoii- 

3.  In  replevin  the  defendant  prcfcribed  to  diflr&in  for  all  aracr-* 
claments  in  the  manor,  &c.  and  that  the  plaintitf  being  a  copy* 
hold  tenant,  was  prefented  by  the  homage  for  ntt  repairing  a- 
r^/yA^W  tenement,  for  which  ^^Jifwa^d  amtrced  him  lOi.  it  was. 
held,  that  the  (leward  might  aflcfs  iine<;  for  a  contempt,  but  could 
not  amerce  without  a  prvfcription.     l  L.;.  242.  pi.  327,     Mich«~ 

32  &  33  Eliz.  B.  R.     blunt  V.  VVhiteacre, 

4.  For  fuch  offences  as  are  within  the  conufance  of  the  ftewarc?, 
as  jud  e^  ami  of  which  he  has  the  vi^ti\  he  may  aflefe  a  fine,  buc 
not  other  wife  without  prefer.tment.  So  that  for  not  coming  to 
Court,  and  doing  fuit,  he  cannot  fine  without  prcfentment  \  for 
non  conftat  to  him,  if  the  perlbn  was  refidcut, within  the  leet  or 
not,  or  what  caufe  he  had  for  his  abfcnce.     Cro.  E.  241.     Trin, 

33  Eliz.  B.  R.     Hall  V.  Turbet. 

5.  It  was  ohjefted  that  an  ameVciameht,  for  which  the  avowry 
was,  ought  to  be  by  the  fuitors,  being  in  a  court  baron^  they 
being  judges  there,  ar.d  not  by  the  ileward.  But  refolved'weil 
enough ;  for  it  is  the  common  courfe  throughout  the  realm,  that 
the  amerciaments  are  afleffcJ  by  the  fteward.  Cro.  £.  748, 
pL  I.     Pafch.  42  Eliz.  B.  R.     Rowleftoa  v«  Alman. 

(C)     His  Power,  as  to  the  Jury.  fL'g^'' 

I.  TF  a  jury  in  a  leet  after  sn  oath  made  to  prefcht  the  articles  s.p.  Kuch. 

A  of  the  leet,  refufe  to  make  p*efentment  according  to  their  "' Cours 
oath,  the  fteward  who  is  judge  there  may  affefs  a  fine  upon  every  tr,ori,'y  r'f"' 
one  of  them  at  his  difcretion  for  his  concealment  and  contempt,  theftcwardi^ 
D,  21 1,  b.  pi.  31.     Pafch.  4  Eliz.  Anon.  «:cs  lo  £, 

2.  If  the  jury  conceal  any  things  the  fteward  may  impannel  ^*  ^' 
another  jury  to  inquire  of  the  concealment,  and  if  that  be  found 
they  ftiall  forfeit  20s.   to  the  lord  of  the  manor.      Kitch.  of 
Cttwrts  32.  tit.  Charge  in  Court  Leet. 


JS;^^  (D]    His 
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8ee(A)pi.«.   (D)     HIs  Powcf,  Of  to  puttifiiing  Offences  in  Courtm 

Bi.Lcy-  It  TF  a  ti thing  man  nfufes  to  make  prefentment  in  a  Icct,  the 
00  otrts  c.  fteward  £M1  itnpofe  a  reafonable  fine  upon  hlra.     Br.  Leec^ 

—^8  Rep.  pi.  36,  cites  10  Ht  6,  7. 

38.  b.  Arg. 

fitei  S.  C.  in  Gi  icily *s  cafe. 

C  i95  1       *•  If  ^"^  ^f  Aejury  departs  without  giving  verdiSf  the  ftcward 

may  fine  him.     Arg.  8  Rep.  38.  b.  in  Griefly^s  cafe,  cites  Lib. 

Intrat.  Amerciament  tn  Det.  fol.  449. 
$  Rep.  38.        3.  A  perfon  inhabiting  within  a  leet  was  chofen  for  confiable 
i.  S- C-  ac    |jy  jjjg  homage,  but  refuling  to  be  fworn  to  execute  the  office 
^"*  ''*    went  away  •«/  tf/"  C(?»r/  in  contempt  of  it,  and  was  fined  by  tnc 

fteward   for  this  contempt  5I.   and  adjudged  good.      Sav.   93. 

pi.  173,     Trin.  30  Eliz.     Griefly's-cafe. 
Mo.  47a.  4-    The  fteward  telling  one  who  was  prefent,  that  he  was  a 

PI.675.S.C.  faitof  to  the  Court  which  he  then  held,  and  that  he  oa^ht  to  be 
inT^^  fworn  to  inquire,  &c.  who  replied,  i^t  faying  foy  thaulie/f\  for 
Ow.  113/  which  he  fet  a  fine  of  20s.  upon  him.  And  in  an  a£l!on  of  debt 
S.  c.  And  brought  for  this  fine,  upon  nil  debet  pleaded,  the  plaintiff  had  a 
Oawdyat  y^j-j;^  and  judg.Tient;  and  upon  a  motion  to  fet  it  afidc  all  the 
ppinion***  Couft  held,  that  it  was- an  apparent  contempt  and  abufe  of  the 
againft  the  fteward,  he  being  a  judgQ  and  in  his  authority  ;;  and  that  he  him- 
aficrwards  ^^'^  might  affefs  a  fine  for  fuch  contempt,  and  that  debt  lies  with-* 
he  changed  out  any  prefcription  alleged  to  aflefs  fuch  fines,  or  to  have  an 
his  opinio^,  ^£Hon  i  and  judgment  for  thv  plaintiff.  Cro.  E,  581.  pi.  4. 
Jufrcd  with  ^'^^^^  39  ^  40  ^l»^-  ^-  R*     Lincoln  (Earl)  v,  FiOier. 

the  Qther  jufttces  ;  whercapon  judgmem  was  given  for  the  pjaimiff. 

There  U  no  .  j,  Popham  faid,  that  if  any  mi/demean  him  \t\  a  leet  in  a  very 
^h'ichcan  wirageoui  manner^  tha  fteward  may  commit  him.  Ow.  113,  in 
fine  but       the  cafe  of  the  Earl  of  Lincoln  v.  Fiiher. 

may  inpi- 

piifon  alTo,  gnlefs  it  be  a  leet,  which  is  the  phoenix;  for  ihr  Reward  mav  fine  hut  not  imprifoa. 

HoU.  Kep.  35.    Per  Coke  Oh.  J.    Trin.  12  Jic.  in  Cikm.  ^acc.  ui  ch^  cafe  of  Bullcn  v.  Godticy* 

(E)     Pumjhabk  in  what  Cales. 

I.  TNDICTMENT  was  oS  fehny  done  in  D.  where  there  wai 
JL  no  fuch  vill  in  the  fame  county,  by  which  the  jufttces  would 
not  arraign  him,  but  let  him  by  mainprize,  and  awarded  capias 
againji  the  lord  of  the  leet  and  his  fteward  _/J?r  tal^ng  of  fuch  i»- 
diSfmeni.     Br.  Corone,  pi.  193.  cites  41  Afl.  30. 

2.  I  yac,  I.  cap.  5.  Enadh,  that  no.  Jiexva^rd^  deputy J{eward^ 
or  other  under  Jieward  of  any  court  leet^  fhall^  direSily  or  'indire£flyj 
iake^  receive^  or  make  benefit  to  his  oivn  ufe^  in  fnoney^  goods^  or  any 
other  things  to  the  value  0/  I2d.  by  virtue  or  colour  of  any  demife  or 
grant  of  any  of  the  profit Sy  perqutfttes^  or  amrcements  if  any  fuch 

courts 


courts,  which  rightfully  bilong  to  the  brJj  on  pain  of  40/«  for  ivory 
Ojffeficfy  and  of  being  difabled  of  being  fiewari  of  Jucb  Court  or  any 
other :  one  moiety  rf  toe  fo^ituros  ta  the  crown^  'and  the  other  to 
the  profecutor. 

3.  An  information  in  nature  of  zjuo  warranto  was  moved  for 
againft  the  fteward  of  a  court  leet  for  impannelling  a  jury  not  duly 
fummonedj  which  the  bailiff  is  the  proper  officer  to  do ;  and  they  . 
fhould  all  be  freeholders :  for  they  only  have  a  right  to  be  jury- 
men. But  no  freeholders  were  fummoned ;  and  fix  other  perfons, 
who  had  no  right,  being  prefent  in  Court,  were  fwom ;  and  fix 
freeholders,  being  likewife  in  Court,  refufed  to  be  fworn  becaufe 
they  were  not  fummoned  \  neither  would  they  ferve  with  thofe 
who  had  no  right  to  be  of  the  jury;  whereupon  the  fteward 
fwore  fix  more  j  and  the  jury,  thus  ionftituted  by  the  fteward  of 
twelve  perfons  who  had  no  right  to  be  jurymen,  chofe  the  bailiff 
and  conftables.  I'his  being  the  fa£l,  a  rule  was  made  for  the  de« 
fendant  to  (hew  caufe  why  an  information  ftiould  not  go  againft 
him.  8  Mod.  135.  Trin.  9  Get»*  1724.  The  King  v» 
Harriibn. 
•  1' 

(F)     Appointed  how.  [596] 

l.nr^HESE  fte wards  for  the  moft  part  have  patents  for  their  s.  P.  c©. 
X     offices,  yet  they  maybe  retained  by  parol  \  and  this  re-  Litt.6i.b. 
tainer  by  parol  is  as  effectual  in  all  points  before  difcharge,  as  the  f'g'i,'^^!** 
moft  efFeftual  inftitution  by  patent;  for  a  fteward  thus  retained  Mich.sHlsI 
may  take  furrender  out  of  Court^  or  make  voluntary  admittances^  or  ^^y  Fincujt, 
any  other  acl  .ncident  to  Ae  office  of  a  fteward,  as  well  as  a  f„d*^^ 
fteward  inftituted  by  patent.     Co.  Compleat  Copyb.  56.  S.  45.      niogfby  J. 

accord* 

incly. D.  248.  pi.  79.     Hill.  8  Eliz.  S.  P.  held  by  the  fame  jufticeSi  which,  and  alfo  the  fame 

bring  in  the  vcrv  words  of  Kflw.  (hewt  it  Co  be  only  a  tranfcript.  .  Godb.  149.  pi.  175. 

Trin.  31  Eliz.  C.  H  in  cafe  of  Blagrovi  v!'Wood.  Walmfley  J.  held,  that  he  may  be  fteward 
by  wotd  only  in  poflcflton,  that  ia,  when  he  holds  a  Couit  in  pouellion;  but  be  cannot  be  fteward 
out  of  Court  without  a  patent,  becaufe  he  is  then  out  of  poifeflion;  and  therefiprc  it  waa  th« 
opinion  of  the  whole  Court,  that  the  furrenc!er  out  of  ^he  Court  to  the  fteward  by  word  was  not 
good.— — »-Le.  ta7.  pL  309.  Pafch.  33  Eliz.  C.  B.  S.  C.  arguedi  and  there  a  <)ifFereDce  wac 
ttfkcn  between  a  fteward  of  a  manor,  and  a  fteward  of  Courts,  that  a  fteward  of  a  manor  may  takci 
furrendcrs  in  any  place,  but  otherwtfe  it  is  where  a  fteward  is  retained  to  keep  Courts,  that  all 
his  power  is  within  the  Court,  and  not  without.  But  this  dilTcnence  was  denied  of  the  other  fide, 
and  the  raufe  was  adjourned.——* — Lord  of  a  manor  may  retain  one  to  be  a  fteward  of  his  manor 
by  parol,  and  to  hold  the  Courts  thereof,  and  this  retainer  fliall  ferve  till  he  be  difcharged.    4  Rep, 

•9,30    pi.  19.     Pafch.  36  Eliz.     Dawn  v.   Hopkins. Cro.  E.  313.  pi.  ti.  S.  C.   bus 

S.  P.  Hoes  not  appear.— 4  Rep.  30.  pi.  to.  Trin.  41  Eliz.  B.  R,  Harry  v.  Jay,  S.  P.— •— — ^ 
And  wherein  rjedment  the  queftion  was*  if  baron  and  feme  copyholder,  in. right  01  his  feme,  fur- 
render  out  of  Court  imoihr  hands  of  the  fteward;  and  ftie  was  rxamtned  by  him,  it  not  beio^ 
pioved  that  he  was  fteward  by  patent,  nor  any  fpecial  cuflom  to  warrant  it»  whether  it  was  good 
or  nor;  and  they  all  refolved  that  it  was :  and  Montague  faid,  that  be  bad  kdown  it  to  be  fo  tdp 
judged.    Cro.  J.  526.  pi.  s.    Pafch.  1 7  Jac.  B.  R.    Smithfon  v.  Cage. 

2,  But  in  the  king's  manorsj  a  fteward  cannot  be  retained  by 
parol,  by  the  mouth  of  the  auditor  or  receiver ;  but  to  make  the 
fteward's  authority  current,  efpecially  to  make  Voluntary  ad- 
m  ttaiices,  //  is  necejfary  to  have  a  patent^  and  then  by  virtue  of 
his  patent,  without  any  fpecial  authority  or  particular  cuftom,  he 
ipaj  juftify  the  making  of  any  voluntary  admittance  upon  ef<;heats 

ox 


^r,  fo^fCeifurcjij  ^or  Redoing  of  any  aft  belonging  to  his  ofice  j 
buft  ihough'^pe  may  "ex  officio*  do*  lho(*c  thin^gs  Without  (pedal 
warraati  yet  duty  binds  J^}"U  before  he  makes  any  vofunta^y  ad- 
mittance, to  Inform  "tfie  La. 'Trcafufer  of'Enghnd,  the  Chan- 
cejUqTi  and  Bacons  of  the  Exchequer,  or  (bme  of  th^,  for  bis 
better. dirc^iop,  and.  the  king's  better  benefit.  Co.  Compleat 
Copyh,  56.  S.  45. 


(G)      One    a^ing   as    Steward   wiihout   Authority^ 
What  Adls.  of  his  (hall  be  valid^  and  how* 


t»TF'Ufulfr  Reward  bdds  court  baron,  and  grants  copyhold  u. 
JL  teaants  without  authority  of  the  lord,  or  high  fteward. 


to  the 

this* 
is.  good,;  for.it  is  in  full  Court \  contra  where  it  is  done  out 
of  Court  without  fuch  authority.     Br.  Court  Baron,  pi,  22. 

.  cites  2  £•  6. 

2.  The  law  is  not  very  curious  in  examining  th«  imper- 
fedions  of  the  fteward's  perfon,  nor  the  unlawfuhiefs  of  his  au- 
thority ;  for  be  he  aa  infant^  or  non  compos  mentis,  an  i Jeot,  or 
lunatick,  an  ouJaWj  or  an  excotmnunicatey  yet  what  things' foever 
he  performs  asjncident  to  hi^  place,  can  never  be  avoided  for  any 
fuch  di&bility,  becaufe  he  performs  them  as  a  judge,  or  at  lealfr 
as  cuftom*s  inftrumeittj  and  for  his  authority^  though  it  proves 
but  counttrfeit  if  it  come  to  exaft  trial,*  y*/  //  in  appcaranciy  or 
<^utward  mew,  it  Jeems  current^' that  is  fi/fficrent ;  as  if  I  grant  the* 
ftewardfliip  of  my  manor  of  D^le  by  patjiit,  and  in  the  patentee's 
abfcnce,  a  ftrangcr  by  my  appointment  keeps  Cotkrt,  this  is  au-> 
thentical.  If  a  grant  of  a  iiewardibip  be  made  to  one,  and  for 
fome  fault  or  defea  in  the  grant,  it  is  avoidable,  yet  Courts  kept 
by  him  before  the  avoidance  Ihall  (land  in  force,  and  whatfoever 
he  did  as  (leward  is  ever  unavoidable;  as  if  a  corporation  retains 

C  597  3  ^  ft  •ward  by  parolj  and  he  keeps  a  Court,  puniflies  ofFences, 
decides  controverfies,  takes  furrenJers,  makes  admittances,  either 
upon  furrenders  or  defcehts  ;  thefe  aOs,  being  judicial,  (hall  ever 
ftand  for  current,  though  his  authority  be  grounded  upon  a  wrong 
foundation;  for  a  corporation  cannot  inititute  any  fuch  officer 
without  writing :  and  fo  if  the  king's  auditor  or  receiver  retain 
a  iteward  by  parol,  he  may  lawfully  execute  any  judicial  2iSt ; 
but  things  which  he  performs  as  cuftom's  inftrument,  not  a& 
judge,  fuch  as  arc  voluntary  admittances,  neither  in  the  retainer 
by  the  corporation,  nor  in  this  retainer  by  the  king's  officers^ 
fliall  any  writ  bind;  but  if  a  ftranger,  without  the  appoint* 
ment  of  the  lord,  or  confent  of  the  right  fteward>  or  without 
finy  colour  of  authority^  w  11  on  his  own  head  come  into  a  manor, 
and  keep  a  Court,  it  feems  that  the  performance  of  any  judicial 
duty,  or  the  executing  of  any  a<5l  whatfoever,  will  not  be  war- 
ranted, efpecially  if  the  Court  be  kept  without  warning  givea 
to  the  bailifF  bv  precept,  according  to  the  cuftom*  Co*  Com- 
|ilcat  Copyh.  56.  S.  45. 

5'  A 
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3.  A  grant  of  a  ftewardfhip  of  a  manor  was  to  two,  afterwards  S.  c.&p. 
one  <  f  them^  without  the  other,  granted  a  copyhold.     Manwood  V}^^  ** 
Ch   B.  in  delivering  the  judgment  of  the  Court,  held  that  this  in  "the  cafe 
grant  of  a  copyhold  by  one  of  them  was  good ;  and  he  took  a  of  p»rker 
dive*fity  between  fuch  grant  by  z  Jieward  wh^  has  colour  and  no  ^*  f*^p.**^ 
right  to  nold  a  Court,  and  one  that  has  mithir  colour  nor  right  j  inVcliver- 
for  if  one  that  has  colour  aiTembles  the  tenants,  and  they  do  their  ing  the  upt* 
fervice,  what  he  does  is  gc^;  as  if '  under  fte ward  on  the  death  nj»»>of'^« 
of  the  head  fteward,  or  thie  lord's  clerk  holds  a  Court  without  aUowcd  \f 
any  diffurbance  by  the  lord,  though  he  has  no  patent  nor  exprefs  bim ;  and 
authority  to  be  fteward,  becaufe  the  tenants  are  not  compellable  f^V?'^  ^^^ 
to  examine  or  enquire  into  the  lawfulnefs  of  the  authority  of  the  (bncea* 
fteward,  neither  is  he  bound  to  give  any  account  of  it  to  them,  memiooed 
Mo.  no.  III,  112.  pi.  252.     Falch.  22  Eliz.  in  the  Exchequer.  j^l^*i,*|/*^ 
Knowles  v.  Lucy.  fteward.— 

s.  c.  &  p. 

cited  by  Holt  Cb.  J.  io  S.  C.  of  Parker  v.  Kctt.     Ld.  Raym.  Kep.  664.  ' 

4.  A£ls  done  by  one  who  keeps  a  Court  as  AewSirA  without  if  a  fteward 
authority^  if  they  come  in  by  prefentment  from  the  jury,  or  of  ^iefaao^^ 
neceflity,  are  good,  as  admittance  of  heir  on  prefentment,  or  of  hl,"der*^u*iii' 
one  by  a  furrender  to  an  ufe,  and  a  prefentation  of'  nuifances  good,  iho* 
before  him  are  'good;  but  aSfs  voluntary^  as  grant  of  a  copyhold  he  be  not « 
cfcheatcd,  are  not  good.  Cro.  E.  699.  pi.  13.  Mich.  4r&  42  ^c'^Ar*** 
El.  B.  R.    Per  hopham  in  the  cafe  of  Harris  v.  Jays.  "TLcv.  [t\. 

Hill.  a8& 
39  Car*  a.  B.  IC.  ia  the  cafe  of  Hippfly  v.  Tuckc 

5.  It  is  agreed,  a  fteward  de  failo  may  take  a  furrender,  and  a  M-  R'ym* 
fteward  de  hSto  is  in  truth  no  Jieward  at  all  \  for  he  only  '^Q^l^^^f"^^ 
as  fuch,  and  is  in  h&.  and  law  no  fteward,  yet  his  a£l  {ball  be 
judged  fufficient  in  cafe  of  a  formality^  as  only  to  receive  a  fur- 
render, or  be  an  inftrument  to  pafs  the  eftate.     Per  Hojt  Ch.  J. 

J  2  Mod.  470.    Pafch.  13  W.  3.    Parker  v.  Kett. 

(H)     Forfeiture  of  K\s  Office. 

l.nnHE  office  of  a  fteward  may  be  forfeited  three  manner  of 
X  ways.  I  ft.  By  abufer.  2dly,  By  non-ufer.  3dly,  By 
refufer.  2  ft.  By  abufer^  as  if  the  fteward  burns  the  court  rolls, 
or  if  he  takes  a  bribe  to  wink  at  any  offence,  or  ufes  partialitv 
in  any  caufe  depending  before  him ;  thefe  and  the  like  abufes  will 
make  him  fubjed  'to  a  forfeiture.  2dly,  By  non-ufer^  as  if  the 
fteward  by  bis  patent  being  tied  to  keep  Court  at  certain  times  of 
Ihe  year,  without  requeft  to  be  made  by  the  lord,  £iils,  and  by 
his  failuje  the  lord  receives  any  prejudice,  this  is  ^  forfeiture,  f  cq^  *1 
But  if  th.e  lord,  be  not  damnified,  then  this  non-ufer  is  no  for- 
leitur^.  3dly,  By  refider  the  office  of  a  fteward  mky  be  thus  for- 
feited ;  if  the  fteward  oe  tried  by  his  patent  to  keep'Court,  upon 
a  demand,  or.  rpqueft  to  be  made  by  the  lord,  if  the  lord  demands 
or  requefts  him  to  keep  a  Court,  and  be  failsi  this  is  a  forfeiture, 

though 
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though  the  lord  be  thereby  nothing  damnified.     Co.  Compleat 
Copyh.  56.  S.  45, 

(I)      Deputy.      In   what  Cafes  the  Steward  may 
make  a  Deputy,  and  his  Power. 

I.OOME  have  thought  that  an  under  fteward  may  be  made 
O  without  rpecial  words  in  the  Aeward^s  patent  authorizing 
him  to  make  a  deputy ;  but  furely  fiiice  it  is  an  office  of  icnow- 
ledge,  truf):,  and  difcretion,  it  cannot,  unlefs  it  be  in  cafes  of  ne^ 
cejpty ;  as  if  an  office  of  ftewardfliip  defcend  unto  an  infant^  he 
may  make  a^  deputy,  becaufa  the  law  prefumes  he  is  himfelf 
incapable  to  execute  it.     Co.  Compleat  Copyh.  57.  S.  46. 

2.  The  under  ileward  is  the  fte\9ard's  deputy^  and  fometimes 

:}ppointed  by  writing,  fometimes  by  parol:  and  the  extent  of  his 

authority  is  as  great  as  the  (Reward's  own  authority,  and  his  office 

confids  in  performance  of  the  felf-iame  duties  that  the  high 

fteward  himfelf  is  to  perform ;  only  in  this  point  the  power  of 

the  fteward  goes  beyond  the  power  of  the  under  fteward,  that 

the  fleward  can  make  an  admittance  out  of  Court,  and  it  fhall 

ftand  good,  if  entry  be  made  in  the  court  roll  that  he  that  is  ad- 

I      mitted,  has  paid  his   fine,  and  has  done  fealty ;  but  ,the  under 

JlewarJ^  though  he  may  take  a  furrender  out  of  the  Court,  yet  he 

cannot  make  any  admittance  out  of  Court  without  fpec'ial  authority 

^  particular  cujiom.     Co*  Compleat  Copyh.  57.  S.  46* 

S.  C.  eked        3.  The  fteward  appointed  a  deputy  to  keep  a  Cmrt  &f  ad  tra-* 

bvHoiiCh.  J^ndum  certain  hnds  of  a  deceafeJ  tenant  to  one  W.  by  copy,  for 

.Ravm. '      ^iA*     Afterwards  the  faid  deputy  commanded  one  H.  his  fervant^ 

Rep.  661.    /J  keep  the  faid  Court  and  grant  the  faid  land  by  copy  ut  fupra, 

in  deliver-    ^hich  he  did,  and  the  lord  of  the  manor  fubjigned  it  and  confirmed 

illhiiion  of    '^-     -^^^'  ^^  j^ry  alfo  found,  that  the  faid  H.  had  many  times 

The Coiirc;    kept  the  faid  Court  both  before  and  after;  and  that  the  cuflom  of 

V^  ^"h^*      ^^  manor  was,  that  the  fteward  or  his  deputy  might  take  fur- 

undctfign-    renders  and  grant  eftates  by  copy.     And  the  whole  Court  was 

ingof  tlie    clear  of  opinion,  that  the  grant,  for  the  manor  of  it  was  good^ 

J°PV  •"  '^*  efpecially  the  lord  having  agreed  to  it  \  and  judgment  accordingly^ 

the  Ld.^   ^  Le.  288.  pi.  394.     Trin.  26  Eliz.  B.  R.     Ld.  Dacres's  cafe. 

nificd  not  hingi  bring  afer  the  grant,  and  could  amount  to  no  more  than  a  declftratioaof  hisconfcDtt 
or  af  mnll  to  a  confi*  motion,  but  could  not  amo^iut  lo  a  gtani;  and  a  rrUa^e  or  coniirruaiion  o( 
cnpvhoid  lands  is  of  no  avail  in  law,  uolcfs  the  copyholder  be  in  by  ftdMiittancei,  and  cited 
C0/9  j.  I).  But  it  wai  ncctlfAry,  ii  being  a  voluacary  ^rant,  whioh  'wiiUoui  fucb  conJfitQt  or  coiu 
fiimaiion  had  been  void, 

Lc.289.pl.  4,  Dean  and  chapter,  lords  of  a  manor,  granted  the  office  of 
^S^Elil.""  fteward,  &c.  to  J.  S.  ad  exequendian  per  fe  vel  fufftcientum  depu^ 
B.  R.  S.  C-  tatum  fuum.  T.  S.  made  A,  his  deputy  to  take  a  furrendtr  of  a 
by  the  name  baron  and  his  feme,  to  the  ufe  of  them  for  their  lives,  remetinder  aver 
^^  FH^^r^*  '"  -^^*  ^  ^^^^^^^^  frciendum  quantum  in  me  ejl.  A.  took  a  fw'^ 
nipntiotis'  render  from  them.  Upon  condition,  that  the  lord  (hould  regrant  the 
tbe  power    eft^^c  tQ  ^h^n^  fqr  tjicir  lives,  remainder  over  in  fee.     It  was 
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figreed)  that  this  deputation,  pro  hac  vice,  was  good ;  and  though  cutiag  the 
the  authority  to  take  the  furrender  was  abfolute,  and  A,  took  it  °*7c'v  i*^ 
upon  condition,  yet  it  was  good  by  reafon  of  thefe  words,  et  rfg*itimum, 
ulterius  ad  facicndutii,  &c.      Cro.  Lliz.  48.  pi.  2.     Tria.  28  i^uumdepu- 
Eliz.  B,R.     Burdct's  cafe.  .  '*'""/" 

bilem\  aod  that  aficrwards  J.  S.  made  tlie  deputation,  ad  captendum  unum  f^rfum  redditionem 
of  fuch  a  baron  and  his  feme,  &c.  and  fays,  note  (be  furrender  wughi  to  be  of  two  mciTuagcs.  but 
the  deputy  took  nifo /evcraJ  furr-tn^ert  from  the  b^ron  and  feme,  the  remainder  over,  Ac.  upon 
condition  to  pay  a  ccnaiu  fuiii  of  money^  The  whole  Court  held  ihefe  proccedinga  I"  cqq  *! 
well  warrinied  by  the  depntationi  and  judgment  accordingly.  4  Le.  215.  L   «)V7    J 

pi.  348.  S.  C.  icported  in  the  fame  words. 

*  5.  Steward  cannot  mate  a  deputy  to  exercife  his  office  without  ♦Kclw.  44. 

♦  fpecial  words  in  the  patent;  but  if  the  o^ce  ht  grapited  to  him  \'y^^\^^ 
and  his  heirsy  or  to  him  and  his  ajjigns^  it  is  fufficient,  without  Frowite. 
other  words,  to  make  a  deputy;  per  Coke  Ch.  J.     2  Brownl.  Arg.s.P.-^ 
337.     Pafch.  8  Jac.  in  C,  B.  in  the  Karl  of  Rutland's  cafe.  ^^Ts  Jac! 

in  the  Earl  of  Shrewfbury's  cbfe  [and  which  ia  thr  fame  cafe  with  that  of  the  £ar1  of  Rutland's 
cafe],  cites  thit  faying  of  Frowike  in  Kelway,  and  that  nothing  of  it  was  there  denied  by  the 
Court;  and  yet  in  the  piincipal  cafe  of  (he  Earl  of  SJticwfbury,  which  was,  that  the  £arl  of 
Rutland  was  made  fleward  of  a  .manor  for  lilc^  without  any  words  impowering  him  to  make  a 
deputy,  it  was  refolved  as  this  caf«  is,  that  he  might  make  one;  for  when  the  queen  granted  the 
office  of  fteward  of  the  manors  to  him,  he  bring  an  catl,  fo  that  in  rcfpri^l  of  ihtexiiity  oj  lb* 
office  in  a  bafe.Court,  and  alfo  of  the  dignity  cf  the  perfon^  it  is  implied  in  law  for  conveniency's 

l».ke,  that  he  may  make  a  deputy. 2  lirownl.  330.  S.  C.  by  name  of  the  Earl  of  RutUnd'9 

cale,  accordingly. 4  Le.  243.  pi.  397.     The  tarl  of  Rutland  v.  Spei^cer,  S.  C.  but  ad- 

jnrnatur.— — — S.  C.  cited  liridgm.  31.  in  the  cafe  of  the  Bifliop  of  Chichcflier  v.  Freelaod. -<- 

6.  F.  Co.  Compleat  Copyh.  57.  S.  46, 

6.  A  deputy  fteward  may  hold  a  Court  with  or  witho|Ut  taking  Ld.Rayta* 
notice  of  his  principal's  name,  and  it  will  be  good  either  way ;  ^^'^f'^p, 
per   Holt   Ch.  J.   in   delivering   the  judgment  of   the   Court.  -Isut  la 
12  Mod.  469,  470.     Pafch.  13  W,  3.  in  the  cafe  of  Parker  Mod.  690. 

^'   •^^^^'  of  the  City 

of  Lpndon  v.  Wood.  Hill.  13  W.  3.  it  was  faid  by  Holt  Ch.  J.  that  the  fteward  of  a  Couit, 
who  has  a  deputy,  cannot  fue  in  the  Court  before  his  deputyj  and  a  deputy  a&s,  and  of  right 
ought  to  affi  in  the  name  of  bit  principal* 


(K)     In  what  Cafes  the  Adt  of  the  Deputy ^  or 
Deputy  s  Deputy  (hall  be  good. 

I.  \T   HAD  a  patent  of  the  ftewardftiip  of  a  manor,  to  exercife  it  being  ob»^ 
J[\k.«  it  either  by  himfelf,  or  his  deputy ;  he  appointed  C.  to  je^ed,  that " 
be  his  deputy^  who  aSed  as  fuch  for  many  years ;  C-  by  a  writing  [^Jhom* 
under  his  hand  and  feal  appointed  A,  and  B.  to  be  his  deputy  the  fur-  ' 
jointly  and  fiverally^  only  to  take  a  certain  particular  furrender^  render  is 
which  was  done  accordingly,  and  afterwards  prefented.     And  per  ^Jt^r/ii?' 
Holt  Ch.  J.  who  delivered  the  opinion  of  the  Court,  C.  had  full  named  a  dt^ 
power  to  do  what  his  principal  K,  might  have  done,     l^his  is  ^«(y*  "Q^^ 
eilentially  incident  to  a  deputy,  that  one  cannot  be  a  deputy  to  do  \^^^^ 
a  (ingle  a6l,  nor  can  a  deputy  have  lefs  power  than  the  principal,  make  a  de« 
That  byconfequencc  A',  was  well  authorifed  by  C.  as  if  IC.  him-  p"ty,noc 
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]>ower  of .   fel£  had  given  him  the  (aoie  power^  it  being  ta  do  a  particular  a^ 
iT,«ur.  I  Salk.  95,  96.     Pafch.  13  W.  3.  B.'ft.    Parker  v.  Itm. 

Confined,  than  that  of  his  principal,  tiolt  Ch.  J.  faid  he  agreed  there  cannot  be  a  deputy  of  m 
deputy,  nor  the  power  of  a  deputy  a oridged;  but  the  VforJ  Jefuty'm  the  inftrument  ntuft  be 
only  confirued  to  (hew  the  deputy's  intent  to  impower  him  only  ^or  this  parcicalar  porpofe  s 
and  belides  there  are  general  wordi  in  the  inftrument  fuiBcient  to  give  authority  to  acccpc  m 
furrender.  Per  Holt  Ch.  J.  in  dcKvering  the  judgment  of  the  Court.  x%  Mod.  470.  S.  C- 
Ld.  Raym.  Rep.  6j8.  S.  C  accordingly. 

But  though  a  deputy  fteu-ard'c  grant  of  an  tptdtr  depittjifiip  it  void  (onlefi  it  be  /#  J0  a 
tUuUr  aifj  and  he  had  no  real  9uin«iiityi  yeijevcn  thai  cmUlituiion  would  h.ive  givm   him 
ra/avr  and  rep«itation  of  an  authority,  to  a6t  as  a  liewaid  dr  fa^o,  and  what  he  docs  as  facb  a 
fufficicot  among  the  ten<«nts ;  for  they  have  no  power  to  examine  his  authority,  nor  ia  be  i« 
render  them  an  account  of  itj  per  Holt  Ch.  J.    1  Salk..  g6.     Puiker  v.  Kcii. 
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S.  C.  cited  I.  A  GRANT  of  a  ftewirdjhip  of  a  manor  was  U  two  j^intlj^ 
Ch**i*^^i  "^^^^  *"^  afterwards  one  of  them,  without  the  other^  granted  a 

Mod.47i>,  copyhold.  Man  wood  Ch.  B.  in  delivering  the  opmiou  of  the 
471  in  cafe  Court,  h,M  that  this  grant  by  one  of  them  was  good,  becaufe 
v^Kew-^*^'  ^^^  ^"®  having  colour  by  the  joint  patent  to  hold  a  Courts  and 
and  he  faid,  doing  It  without  the  other,  the  grant  is  good,  though  in  ftrit^nefs 
that  the  one  of  law  he  could  not  hold  a  Court  without  the  other.  Mo.  iio» 
l!?*!!™'*     I3tii  i^^-  pl-  ^S^*    Pafch.  22  Eliz.  in  the  Exchequer.    Knowles 

no  more      •        J  »        ^  • 

power  in       V.    Lucy. 

that  cafe  to  * 

m6t  without  hts  companion,  than  if  he  had  not  been  named  at  all;  yet*  becaufe  there  was  a 

colour  and  (hew  of  a  legal  Court,  and  a  lurrender  made  and  prcfenied,  it  W4s  held  good. 

ff,  P.  Arg.  Vent.  390.  irt  cafe  of  Robinson  v.  Woolly,  cites  M<>.  107.     Noy's  Rrporta.     But 

the  Reporter  fays,  qiuere  th4t  cale.     fl   fuppofe  he  means  qusre  where  to  find  that  cafe  in 

Moor  or  Nov ;  for  it  if  not  at  the  place  ciiedj  but  the  c^fe  intended  out  ol  Mo.  Iccms  to  be 

the  cafe  above.] 

So  if  the  2.  If  a  man  grants  the  office  oi Jiewardjhip  to  fwoj  the  one  of 

two  rew'*  *<^«*  ^^««^'  *^'^  ^  ^f^^^  ^^«'-  "^  Anderfon  Ch.  J.  Goldfb. 
•rds  10        2.  pi.  4.     Pafch.  28  £liz.  Anon. 

Jtcep 

Conru,  cHf  a/wft  ibongb  Vftti)  eonfimt  of  tht  otbeu  call  neither  ke^p  ConrtSi  nor  grant  copies;  F«r 

they  have  a  Joint  power.    Jcnk.  %^*  pi.  35. 


(M)     Pleadings. 

1.  TN  replevin,  where  a  man  makes  avowry,  or  count f  fir  an* 
X  nutty  granted  for  term  of  his  life  to  he  JlewQrdof  the  manori 
of  A*  B»  and  C  and  fays  that  he  exercifed  the  office^  It  fuffices, 
diough  he  does  not  fay  in  all  the  manors ;  for  it  fhall  be  fb  in* 
tended.     Br.  Count,  pi.  62.  cites  5.£.  4.  104. 

2.  A  fcire  facias  was  brought  in  a  writ  of  annuity  grantnl  for 
life  for  the  exercife  of  the  office  of  fleward  for  the  arrears  of  a  year 
incurred  after  a  judgment;  the  defendant  pleaded  that  pending  the 
writ  of  annuity  the  plaintiff  being  rejuefled  by  the  defendant  to  bold 
m  Court  for  the  (aid  manor^  he  rrfufed  Co  do  it,  and  this  without 

anfhfering 


€>te&Kirti  of  Courts*  6o* 

mnfwiring  U  the  arrears  incurred  before  the  fctre  facias ;  aftd  this 
was  adjudged  a  good  pica.  Dyer  377.  pi.  28.  Trin.  23 
Eliz.   Anon.  '  *     * 

3. '  Tenant  tn  common  granted  an  annuity  for  holding  Courts^  and. 
he  fumnwned  it  without  his  companion^  and  the  grantee  refufed  to 
hold  it;  this  is  no  forfeiture,  becaufe  a  void  fununons.  D.  377. 
Marg.  pi.  28.  cites  27  Eliz.     Hurteftone's  cafe. 

4.  Plea  in  ejeciment  that  the  lands  were  copyhoM^  and  that  Le.  117. 
B.  the  tenant  furrendered  them  into  the  hands  of  A.  the  fteward,  Biagrjvr  t. 
to  the  ufe  of  C.  the  defendant,  and  that  C.  was  accordi;igly  ad-  b^J*^al*'^' 
mitted ;  B.  replies,  and  concludes  with  ablque  Aocj  that  A,  was  jomaiur. 
Jieward:  and  held  to  be  no  good  iflue;  for  it  fhould  be  abfque 
hoc  that  B.  made  any  furrender.    Cro.  £•  6o.  pL  45.    Mich. 
33  U  34  Elix.  B.  R«     Wood  v.  Butts. 

For  more  of  &tetoactl  Of  CoUCttf  in  general^  fee  (TopPllOlQy 
COUrdf ,  ^fiBiCn:^  and  jSDfiSCtjS,  and  other  proper  Titles. 


£)fD  OF  KINETSENTH  V0iUME« 


•^  rj.    • 
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